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AMERICAN  LAW  REGISTER. 


JANUARY  1874, 


State  railways  have  no  exclusive  or  inviolable  franchises 
IN  regard  to  traffic  in  other  states.  The  powers  and 
DUTIES  OF  Congress  in  regard  to  the  regulation  op  inter- 
state COMMERCE  UPON  RAILWAYS.  HoW  FAR  IT  MAY  BE  COM- 
PETENT OR  DESIRABLE  FOR  CONGRESS  TO  REGULATE  FARES  AND 
FREIGHT  UPON  SUCH  RAILWAYS.  ThE  MOST  HOPEFUL  MODE  OF 
EFFECTING  THE  SAME.  BrIEF  SUGGESTIONS  IN  REGARD  TO  SOME 
OF  THE  PROPOSED  EXPEDIENTS.  SECRET  SOCIETIES  AND  ITINE- 
RANT CONGRESSIONAL  COMMITTEES.  HoW  THE  COMPANIES  WILL 
ATTEMPT  TO  POSTPONE  DEFINITE  ACTION.  ThE  IMPRACTICABI- 
LITY OF  ENACTING  A  CODE  UPON  THE  SUBJECT. 

We  have  been  laboring,  in  our  humble  way,  ever  since  we  have 
•  made  the  study  of  Railway  Law  a  specialty,  which  is  now  a  long 
time,  almost  the  period  of  the  life  of  a  generation,  to  make 
business  men,  in  this  country,  comprehend,  that  we  could  never 
have  a  successful  railway  system,  until  it  was  brought  effectually 
tinder  the  control  of  Congress.  And  although  there  has  been 
great  advance  in  that  direction  in  the  last  twenty  years,  we  cannot 
fairly  claim,  that  it  has  been,  in  any  appreciable  degree,  the  result 
of  any  special  efforts  of  our  own,  or  of  any  other  writer,  or 
speaker,  upon  the  legal  questions  involved  in  the  change.  It 
seems  to  have  been  assumed,  all  along,  that  however  desirable  it 
might  be  in  the  abstract,  that  the  interstate  railways  of  the 
Vol,  XXIL— I  (1) 
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2  REGULATION  OF  INTEKSTATE  TRAFFIC 

country  should  be  brought  under  the  direction  and  control  of  Con- 
gress, the  thing  was,  in  point  of  law,  altogether  impracticable.  This 
view  has  been  reached  by  a  sort  of  jump  conclusion,  not  uncommon,  in 
such  matters,  with  large  bodies  of  men,  based,  in  this  instance,  largely 
upon  the  facts,  that  all  the  railways  in  the  country  had  been  chartered 
by  the  states,  and  had  been,  thus  far,  altogether  under  the  control 
of  the  states,  so  far  as  they  were  under  any  legal  control  ex- 
ternal to  the  companies.  This  was,  certainly,  a  not  unnatural 
conclusion  to  be  made  by  merely  practical  and  unprofessional  per- 
sons. But  when  the  question  comes  to  be  fairly  examined,  from 
a  legal  point  of  view,  with  reference  to  our  complex  system  of 
government,  it  will  at  once  appear  that  the  states  have  no  power 
to  charter,  <^r  to  build  and  control  highways,  except  within  their 
own  limits,  and  for  the  purpose  of  doing  business  within  the  state. 
The  moment  any  highway,  whether  for  ordinary  travel,  or  for  rail- 
way transportation,  is  carried  across  the  line  of  the  state,  it  ceases, 
even  as  an  incorporation,  to  owe  any  allegiance  to  the  state  where 
it  originated.  State  legislatures  can  only  create  corporations 
within  the  particular  state  where  chartered,  and  can  confer  no  ex- 
clusive rights,  or  franchises,  with  reference  to  any  action  beyond 
the  limits  of  the  state  where  created.  These  corporations  may 
indeed  transact  business  in  other  states,  under  the  laws  of  such 
states,  if  so  permitted  by  such  other  states ;  but  they  cannot,  so 
to  speak,  in  any  sense,  emigrate  to  other  states,  or  carry  any  of 
their  exclusive  or  special  corporate  franchises  into  such  states. 
This  was  fully  settled  in  the  leading  case  of  The  Bank  of  Augusta 
V.  EarUy  13  Pet.  U.  S.  519,  588 ;  where  Taney,  C.  J.,  thus  de- 
fines the  doctrine :  "  It  [the  corporation]  exists  only  in  contem- 
plation of  law,  and  by  force  of  law ;  and  where  the  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have  no  " 
existence.  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.**  And  much  the  same  language 
is  used  by  Thompson,  J.,  in  Runyon  v.  Lessee  of  Coster^  14  Pet.  U. 
S.  122,  131;  and  this  has  become  the  universally  accepted  doctrine 
of  the  American  courts.  But  this,  as  before  said,  will  not  pre- 
clude such  corporations  from  transacting  business  in  other  states 
and  countries,  and  being  there  sued  in  relation  to  such  transac- 
tions :  Newhy  v.  CoWs  Patent  Firearms  Co.,  L.  R.  7  Q.  B.  293, 
and  cases  above  cited.  But  all  this  must  be  done  under  and  by  force 
of  the  laws  of  such  foreign  state  or  country.     And  any  exclusive 
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ON  RAILWAYS  BY  CONGRESS.  S 

privileges,  or  franchises,  which  such  corporation  may  have  obtained 
by  legislative  incorporation  or  grant,  in  its  own  state,  and  which 
cannot  be  there  infringed,  without  violating  the  provision  of  the 
national  Constitution  against  the  validity  of  state  laws  impairing 
the  obligation  of  contracts,  will  be  of  no  avail  in  any  other  state, 
or  as  against  any  other  legislative  body,  except  the  one  granting 
such  privileges  and  franchises.  Thus  it  will  occur,  that  if  state 
laws,  incorporating  railways  as  common  carriers,  without  reserving 
the  power  to  regulate  their  tolls,  fares  and  freights,  would  put 
it  beyond  the  power  of  such  state  legislature  to  pass  laws  regu- 
lating sucli  tolls,  fares  and  freights,  within  the  state,  which  we  by 
no  means  admit,  such  acts  of  incorporation  would  be  of  no  force 
f>r  rendering  inviolable  the  rate  of  fares  or  freights  fixed  by  the 
company,  and  earned  by  such  companies  beyond  the  limits  of  the 
state,  or  as  against  an  Act  of  Congress  regulating  fares  and  freights 
for  transportation  across  the  lines  of  two  or  more  states,  which  latter 
point  we  shall  consider  more  at  length  hereafter. 

The  power  of  Congress,  in  regard  to  interstate  commerce,  i.  e. 
commerce  between  different  states,  whether  two  or  more,  is  most 
unlimited,  by  the  very  terms  of  the  national  Constitution.  It  ex- 
tends as  far  as  any  national  sovereignty  extends,  in  regard  to  the 
regulation  of  fares  and  freights  upon  existing  railways.  Congress 
has  the  same  power  to  regulate  commerce  among  the  states, 
whether  upon  land  or  water,  and  to  the  same  extent,  that  any 
national  legislature  has  to  regulate  it  upon  its  railways,  or  its  vessels 
and  ships  of  any  kind.  This  will  become  very  apparent  by  the 
consideration,  that  this  power  resided,  to  its  full  extent,  .exclusively 
in  the  states,  before  the  adoption  of  the  national  Constitution,  and 
that  it  was  transferred  entire  to  the  national  government,  by  enu- 
merating among  the  exclusive  powers  delegated  to  the  national 
government,  "  the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states.**  Nothing  could  be  more  sweeping 
or  exclusive  in  its  terms.  And  all  the  decisions  of  the  national 
court  of  last  resort  have  held  the  power  of  Congress  "  to  regulate 
commerce  among  the  several  states,"  to  be  exclusive  of  all  power 
in  the  states  upon  the  subject.  The  very  first  case  arising  under 
this  provision,  Gibbons  v.  Ogden^  9  Wheaton  1,  so  declares  the 
power.  Mr.  Justice  Johnson,  in  delivering  his  opinion  in  that 
case,  in  speaking  of  the  effect  of  the  provision  in  the  national  Con- 
stitution, upon  the  subject,  as  affecting  existing  state  laws,  said : 
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"  All  the  laws  bearing  upon  commerce  dropped  lifeless  from  the 
statute-book/*  And  the  leading  opinion  of  Mr.  Chief  Justice 
Marshall,  in  the  same  case,  confirms  this  view,  although  the 
exact  point  of  the  decision  did  not  require  the  court  to  go  that 
length,  since  Congress  had  legislated  upon  the  question  involved 
in  that  case.  And  the  opinion  here  declared,  of  the  exclusiveness 
of  the  power  of  Congress  to  regulate  commerce  among  the  states, 
and  the  invalidity  of  all  state  laws  enacted  for  that  purpose,  is 
fully  confirmed  in  most  of  the  subsequent  cases,  upon  the  point, 
in  that  court:  Passenger  Cases,  7  How.  U.  S.  283;  and  with 
slight  qualification,  not  afiecting  the  main  question,  Cooley  v. 
PoH  Wardens,  12  How.  U.  S.  299  ;•  Gilman  v.  Philadelphia,  3 
Wall.  713;  Crandall  v.  Nevada,  6  Wall.  35.  The  only  qualifica- 
tion which  has  ever  been  attempted  to  be  placed  upon  the  exclu- 
siveness of  the  power  in  Congress  to  regulate  commerce,  even 
before  any  express  provision  made  by  them  upon  the  point  in 
question,  is  that  of  the  right  of  the  states  to  build  bridges  across 
navigable  rivers,  and  other  acts  pertaining  to  the  regulation  of 
their  own  internal  government  and  police,  and  which  did  not  con- 
flict with  any  positive  provision  of  an  Act  of  Congress,  although 
it  might  possibly  affect  commerce,  both  foreign  and  interstate,  in 
a  remote  and  incidental  manner. 

This  view  is  maintained  by  Orier,  Justice,  in  27ie  Passaic 
Bridges,  3  Wall.  782,  where  the  learned  judge  said :  "  The  police 
power  to  make  bridges  over  the  public  rivers  is  as  absolutely  and 
exclusively  vested  in  a  state,  as  the  commercial  power  is  in  Con- 
gress." And  the  same  course  of  reasoning  will  apply  to  state 
laws,  enacted  for  the  purpose  of  carrying  into  effect  those  functions 
of  internal  government,  which,  upon  every  principle,  belong  ex- 
clusively to  the  states,  such  for  instance,  as  pilotage,  ferries,  health 
regulations,  the  support  of  paupers,  the  public  police,  and  the 
punishment  of  crime — although  such  state  enactments  may,  inci- 
dentally, affect  some  departments  of  commerce  beyond  the  limits 
of  the  state,  and  which  is  therefore  under  the  exclusive  regulation 
and  control  of  Congress.  Thus  a  state  law  prohibiting  the 
floating  of  loo«e  logs  on  the  Susquehanna  river,  was  held  valid : 
Craig  v.  Cline,  65  Penn.  St.  399.  And  to  improve  the  navi- 
gation of  an  interstate  navigable  river  was  held  valid  :  McRey- 
nolds  V,  Smallhouse,  8  Bush  447.  But  no  state  law  purposely 
designed  for,  and  adapted  to  the  regulation  of  interstate  or  foreign 


Digitized  by  VjOOQ IC 


ON  RAILWAYS  BY  CONGRESS.  6 

commerce,  as  a  system,  could  be  upheld,  whether  Congress  had 
legislated  upon  the  particular  subject  or  question,  or  not.  This 
is  abundantly  maintained  in  the  opinion  of  Mr.  Justice  Strong 
in  the  very  latest  decision  of  the  Supreme  Court  upon  the  ques- 
tion :  Case  of  the  State  Freight  Taxy  15  Wall.  232  and  cases  there 
cited.  SwAYNB,  Justice,  in  Oilman  v.  Philadelphia^  3  Wall.  713, 
thus  defines  the  exclusive  jurisdiction  of  Congress  over  subjects 
committed  to  its  care  in  the  national  Constitution.  "  The  states 
may  exercise  concurrent  power  in  all  cases  but  three :  1st.  Where 
the  power  is  lodged  exclusively  in  the  Federal  Constitution.  2d. 
Where  it  is  given  to  the  United  States  and  prohibited  to  the  states. 
3d.  Where  from  the  nature  and  subjects  of  the  power  it  must 
necessarily  be  exercised  by  the  Federal  government  exclusively." 
And  Mr.  Justice  Strong,  in  the  case  of  the  State  Freight  Tax, 
suprOy  thus  clearly  defines  the  necessity  of  holding  to  the  exclu- 
sive jurisdiction  of  Congress  over  the  subject  now  under  consider- 
ation. *'  The  rule  has  been  asserted  with  great  clearness,  that  when- 
ever the  subjects,  over  which  a  power  to  regulate  commerce  is  as- 
serted, are  in  their  nature  national,  or  admit  of  one  uniform  system 
or  plan  of  regulation,  they  may  justly  be  said  to  be  of  such  a  nature 
as  to  require  exclusive  legislation  of  Congress;"  citing  Cooley 
V.  Port  Wardens,  12  How.  U.  S.  299 ;  Gilman  v.  Piladelphia, 
supra ;  CrandaU  v.  The  State  of  Nevada,  6  Wall.  35,  and  then 
concludes :  "  Surely  transportation  of  passengers  or  mercliandise 
through  a  state,  or  from  one  state  to  another,  is  of  this  nature. 
It  is  of  national  importance  that  over  that  subject  there  should 
be  but  one  regulating  power.**  This  being  the  final  declaration 
of  the  court  of  last  resort,  we  need  occupy  no  more  time  in  show- 
ing that  the  entire  question  of  the  regulation  and  control  of  rail- 
way fares  and  freight  upon  lines  of  railway,  extending  across  the 
line  of  two  or  more  coterminous  states,  belongs  exclusively  to 
Congress;  for  this  very  question  was  directly  involved,  and 
squarely  decided,  in  the  case  from  which  we  have  just  quoted  the 
language  of  the  opinion  of  the  court.  If  then  there  is  any  con- 
trol, or  power  of  regulation,  over  the  traffic  upon  through  lines  of 
railway,  it  must  be  sought  for  exclusively  in  Congress.  Unless 
we  are  prepared  to  say,  that  one  of  the  most  unlimited  and  over- 
whelming monopolies  it  is  possible  to  conceive  of,  after  it  is  once 
set  in  operation,  may  safely  be  committed  to  the  impulses  of  its 
own  selfish    instincts  and   interests,  without  any  supervision  or 
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control  whatever,  we  may  demand  the  interposition  of  Congress  in 
this  matter. 

We  may  then  inquire  how  extensive  the  subjects  are  which  are 
thus  brought  under  the  control  of  congressional  legislation.  The 
extent  of  the  particulars  embraced  under  the  general  term  "  com- 
I  merce,"  as  carried  on  with  foreign  nations,  and  among  the  several 
states,  is  defined  in  much  the  same  sense,  in  all  the  cases  decided 
by  the  national  courts,  since  the  adoption  of  the  national  constitu- 
tion. It  is  thus  expressed  by  a  very  eminent  judge,  Mr.  Justice 
Washington,  in  the  early  case  of  Corfield  v.  Coryell^  4  Wash.  C. 
C.  379  :  "  Commerce  with  foreign  nations,  and  among  the  several 
states,  can  mean  nothing  more  than  intercourse  with  those  nations, 
and  among  these  states,  for  the  purposes  of  trade  *  *  and  this 
intercourse  must  include  all  the  means  by  which  it  can  be  carried 
on,  whether  by  the  free  navigation  of  the  waters  of  the  several 
states,  or  by  a  passage  over  land  through  the  states,  where  such 
passage  becomes  necessary  to  the  commercial  intercourse  between 
the  states."  And  Mr.  Chief  Justice  Marshall,  in  Gibbons  v. 
OgdeUy  9  Wheaton  I,  uses  much  the  same  language :  "  Commerce, 
undoubtedly,  is  trafiSc,  but  it  is  something  more,  it  is  intercourse. 
It  describes  the  commercial  intercourse  between  nations  and  parts 
of  nations,  in  all  its  branches ;  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse.**  This  seems  to  cover  the 
whole  question  we  are  discussing,  and  it  is  repeated  in  a  very  large 
number  of  causes,  covering  the  entire  period  of  our  national  ex- 
istence. Mr.  Justice  Johnson,  in  the  case  last  cited,  uses  language 
still  more  explicit :  "  Commerce,  in  its  simplest  signification,  means 
an  exchange  of  goods ;  but  in  the  advancement  of  society,  labor, 
transportation,  intelligence,  care,  and  various  mediums  of  exchange, 
become  commodities,  and  enter  into  commerce;  the  subject,  the 
vehicle,  the  agent,  and  their  various  operations,  become  the  objects 
of  commercial  regulation.  Shipbuilding,  the  carrying  trade,  and 
propagation  of  seamen,  are  such  vital  agents  of  commercial  pros- 
perity, that  the  nation  which  could  not  legislate  over  these  subjects 
would  not  possess  power  to  regulate  commerce/'  Within  all  this 
wide  range  Congress  possesses  sovereign  and  unlimited  powers. 
It  may  prescribe  what  trade  shall  be  allowed,  and  what  not.  It 
might,  unquestionably,  during  the  existence  of  slavery,  if  it  had 
possessed  the  independence,  have  declared  the  interstate  slave  trade 
illegal,  and  thus  have  materially  hastened  the  abolition  of  slavery. 
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Or  it  might  now  prohibit  the  importation  of  foreign  spirits,  or 
wines  even,  or  the  trade  in  such  commodities  among  the  several 
states.  It  may  legislate,  as  it  often  has  done,  for  the  greater 
security  of  life,  or  property,  on  board  American  vessels,  or  steam- 
boats, engaged  in  foreign  or  interstate  navigation,  or  it  may  modify 
or  relax  the  stringency  of  the  responsibility  of  common  carriers, 
as  in  the  Act  of  Congress  of  1851,  limiting  the  responsibility  of 
ship  owners  or  masters  for  goods  on  board,  injured  by  fire,  without 
design  or  negligence,  which  has  been  held  to  extend  to  the  bag- 
gage of  passengers:  Chamberlain  v.  Western  Transportation  Co., 
44  N.  Y.  305. 

And  Congress  must  possess  the  same  power  to  regulate  traffic 
upon  railways,  extending  into  different  states,  which  it  docs  in 
regard  to  that  which  is  carried  on  upon  the  ocean,  or  the  navigable 
interstate  rivers.  It  may  prescribe  what  trad^is  permissible  and 
what  contraband,  or  illegal,  both  in  times  of  peace  and  war.  It 
may  also  define  the  precautions  and  appliances  which  shall  be  had, 
in  order  to  secure  life  and  property,  in  such  transportation  of 
passengers  and  goods  as  shall  be  carried  across  the  line  of  different 
b'tates.  And  this  supervision,  or  right  of  supervision  by  Congress, 
will  extend  to  all  the  appliances  of  transportation,  to  the  men  and 
to  the  machinery.  It  may  require  every  passenger  train  to  be 
fally  equipped  with  the  Miller-platform  upon  every  carriage  in  the 
train,  and  with  the  air-brakes,  to  such  an  extent  as  to  insure  the 
speediest  arrest  of  the  train,  in  case  of  impending  peril.  It  may 
prescribe  the  number  of  hands  on  each  train,  and  the  precautions 
to  be  resorted  to,  in  order  to  prevent  the  misplacement  of  switches, 
or  the  collision  of  trains,  whether  with  trains  in  the  opposite  or 
i.i  the  same  direction.  In  short,  there  is  nothing,  affecting  the  con- 
duct of  the  entire  business  of  through  trains  upon  railways,  which 
tlie  enactments  of  Congress  cannot  reach. 

But  the  most  interesting  question,  just  now,  affecting  the  regu- 
lation of  this  traflSc  by  Congress,  is  how  far  and  in  what  mode  the 
legislation  of  Congress  may  control  and  define  the  rate  of  charge, 
upon  interstate  railways,  whether  by  way  of  tolls,  or  of  fare  and 
freight.      We  need  not  here  discuss  the  difference  between  the  two 
modes  of  collecting  these  dues — whether  by  tolls,  or  by  fare  and 
freight.     Fare  and  freight  are  now  the  chief  modes  in  exercise  by 
railway  coin  panics?  and  are  those  most  familiar  to  all  readers.    Fare 
and  frejf'ht  then,  upon  all  interstate  railway  traffic,  are  wholly 
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Qnder  the  control  of  Congress,  to  the  same  extent  they  are  in  Eng- 
land, under  the  Acts  of  Parliament,  or  in  any  other  sovereignty, 
under  the  governing  power,  whether  legislative  or  executive.  An«l 
this  congressional  regulation  and  control  attaches  to  interstate 
traffic,  not  only  where  it  has  actually  been  carried  across  the  di- 
viding line  of  two  states,  but  from  the  moment  it  is  taken  in  charge 
by  the  carrier,  as  traffic,  whether  in  goods  or  persons,  and  which 
is  destined  to  cross  state  lines  in  its  transit :  The  Daniel  Bally 
10  Wall.  65T. 

We  are  not  aware  that  any  fair  question  can  be  raised  in  regard 
to  the  right  of  Congress  to  control  the  fares  and  freights  upon  inter- 
state railways.  No  such  question  has  ever  been  raised  in  England 
in  regard  to  the  power  of  Parliament,  and  we  do  not  comprehend  how 
one  could  be  raised  in  any  country,  unless  there  were  some  consti- 
tutional restriction  upon  the  sovereign  power.  In  the  absence  of 
all  such  restriction  the  supreme  power  might  impose  conditions 
upon  existing  companies  which  would  annihilate  their  business  at 
once.  But  of  course  we  name  this  only  to  show  the  unlimited 
nature  of  the  power,  and  not  because  we  suppose  it  would  ever  be 
resorted  to ;  this  is  admitted  by  all  in  regard  to  the  legislative 
power  of  the  British  Parliament,  and  we  have  never  been  able  to 
find  any  one,  who  could  assign  any  sensible  reason  why  the  legis- 
lative power  of  the  American  legislatures,  both  state  and  national, 
in  the  absence  of  constitutional  restrictions,  should  be  less  than 
that  of  the  British  Parliament :  Thorpe  v.  Et.  ^  B.  %.,  27  Vt. 
142 ;  2  Redf.  Am.  Ry.  Cases  587. 

But  there  have  been  some  decisions  and  some  discussion  upon  the 
question  of  regulating  fares  and  freights  upon  existing  railways,  by 
the  state  legislatures  where  they  exist,  which  may  possibly  puzzle 
some,  who  have  given  the  subject  no  special  study.  It  is  conceded, 
we  believe,  upon  all  hands,  at  the  presept  time,  that  all  railways, 
which  become  common  carriers,  are  bound  by  the  rules  of  the  com- 
mon law,  and  one  might  almost  say,  by  the  very  law  of  their 
being,  which  the  term  "  common  carrier  "  sufficiently  evinces,  to 
carry  for  all  who  apply,  for  reasonable  compensation,  and  to  make 
no  unreasonable  or  unjust  discrimination  among  those  who  desire 
to  employ  them  :  Harris  v.  Pachcoodj  3  Taunt.  264 ;  Fitchhurg 
Ry.  V.  aage,  12  Gray  393 ;  Ch.  ^  Alton  Railroad  v.  Tlie  People, 
6  Chicago  Legal  News  266 ;  Bennett  v.  2>ti«07i,  10  N.  H.  481 ; 
Jencks  v.   Coleman,  2  Sumner  221,  224 ;  Gaston  v.  Bristol  ^ 
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Exeter  Jty.^  I  B.  &  S.  112 ;  Express  Co.  v.  Maine  Central  St/.y  9 
Am.  Law.  Reg.  N.  g.  728 ;  McDuffie  v.  Portland  ^  Rochester 
Ry.y  52  N.  H.  430.  The  last  two  cases  hold  that  railway  com- 
panies cannot  give  greater  privileges  and  facilities  upon  their  trains 
to  one  express  company  than  to  others. 

But  it  has  sometimes  been  held  in  the  state  courts,  that  railway 
companies  having  obtained  legislative  power  by  charter  to  become 
common  carriers,  and  to  charge  toll,  or  fares  and  freight,  to  those 
who  employ  them,  no  right  to  alter  or  amend  their  charters  being 
reserved  therein,  have  thus  acquired  an  indefeasible  vested  right 
to  fix  their  own  rates  of  charge,  in  their  own  discretion,  indepen- 
dent of  all  legislative  control,  under  that  provision  in  the  national 
Constitution,  prohibiting  the  states  from  passing  any  law  impairing 
the  obligation  of  contracts :  Philadelphia  ^'  Baltimore  Railroad 
f.  BowerSj  Delaware  Ct.  of  Appeals,  Jan.   T.  1873.     And  the 
newspapers  report  a  decision  of  the  Supreme  Court  of  Minnesota, 
in  the  opposite  direction.    We  need  not  discuss  this  question,  upon 
its  merits,  here,  having  said  all  we  desire  to  say  in  Thorpe  v.  Rect 
^  R.  Ry.y  supra.     But  it  is  important  here  to  show,  that  no  such 
question  can  possibly  arise  in  regard  to  railways  chartered   by 
Congress,  for  the  purpose  of  carrying  on  interstate  commerce,  or 
as  to  state  railways  which  are  carrying  on  the  same  commerce,  by 
means  of  voluntary  junctions  on  state  lines,  under  the  enabling  Act 
of  Congress  for  that  purpose,  "  entitled  an  act  to  facilitate  commer- 
cial, postal  and  military  communication  among  the  several  states," 
passed  June  15th  1866;  inasmuch  as  the  restriction  upon  the  states 
in  regard  to  laws  impairing  the  obligation  of  contracts  does  not  em- 
brace Congress  or  apply  to  any  law  of  the  national  legislature,  but 
only  to  state  laws :  Evans  v.  Eaton,  Pet.  C.  C.  322.     As  to  the 
railways  chartered  by  the  states,  if  we  admit  the  state  legislatures 
have  no  power  to  control  their  rates  of  charge  or  modes  of  doing 
business,  which  we  by  no  means  admit,  as  doubtful  even,  yet  if  it 
were  true  to  the  full  extent  claimed  by  the  Delaware  Court  of  Ap- 
peals, it  could  not  affect  state  railways  after  they  engage  in  inter- 
state traffic  :    1st.  Because  they  have  no  charter  franchise  for  any 
sach  business,  nor  can  they  obtain  any  such  franchise  from  any 
other  source  except  Congress — ^and  if  they  enter  upon  such  service 
thev  must  do   it  subject  to  the  unlimited  supervision  and  control 
of  Congress    secured  to  it  by  the  express  provisions  of  the  national 
constitution.      2d.    Whatever  exclusive  franchises  state  railways 
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may  have  secured  by  state  legislative  grants,  must  have  been  ac- 
cepted by  the  companies,  under  the  express  knowledge  and  consent 
that  such  franchises  were  to  be,  and  must  for  ever  remain,  subject  to 
the  lawful  control  of  Congress  in  the  regulation  of  interstate  com- 
merce. So  that,  in  no  view,  have  the  state  railways  any  the 
slightest  ground  of  claim,  that  in  attempting  to  carry  on  interstate 
commerce,  a  busi^iess  to  which  their  charter  powers  could  not,  by 
state  laws,  be  extended,  they  can  demand  the  same  exemption 
from  Congressional  control,  which  some  of  the  states  (upon  veiy 
unsatisfactory  grounds  as  it  seems  {o  us)  have  extended  to  them 
as  to  statjs  legislation. 

Having  shown  in  this  brief  manner,  the  exclusive  power  of 
Congress,  in  the  regulation  and  control  of  all  the  departments  and 
appliances  of  commerce  among  the  several  states,  and  how  very 
extensive  and  unquestionable  this  power  is,  it  only  remains  to  say 
a  few  words  in  regard  to  the  duty  of  Congress  in  the  matter,  and 
the  most  hopeful  mode  of  reaching  the  desired  end.  And  here  we 
feel  the  diflSculty  of  saying  anything,  which  is  likely  to  be  of  much 
service.  The  object  is  one,  no  doubt,  of  most  unquestionable  mag- 
nitude, scarcely  less  than  that  which' existed  under  the  old  confed- 
eration, when  every  state  was  struggling  to  enact  commercial 
regulations  of  such  a  character  as  to  bring  the  most  advantage  to 
itself,  and  at  the  expense  of  any  or  all  the  others.  If  this  was 
then  felt  to  be  intolerable  in  a  commercial  country,  not  less  so  is 
the  present  complication,  where  all  business,  and  almost  existence 
itself,  is  at  the  mercy  of  railway  transportation.  It  has  become  so 
indispensable  to  the  very  existence  of  the  country,  and  such  an  over- 
whelming monopoly,  that  the  very  life  of  all  the  internal  trade  and 
commerce  of  the  country  is  already  at  its  mercy  and  must  for  ever 
remain  so,  unless  Congress  shall  interpose  some  effective  remedy. 
The  states  have,  as  we  have  seen,  no  power  to  act  in  the  matter  of 
interstate  communication,  and  this  is  the  principal  seat  of  the 
difficulty,  and  if  the  states  had  now  the  same  power  they  had 
under  the  old  confederation,  it  needs  no  argument  to  show,  that 
forty  independent  legislatures  could  never  agree  upon  any  effective 
system  of  interstate  commercial  intercourse,  or  even  if  they  could 
agree  upon  such  a  plan,  which  is  scarcely  less  than  impossible, 
they  have  no  combined  judicial  machinery  to  carry  it  into  effect. 
There  could  be  no  hope  of  relief  from  any  imaginable  source  but 
in  the  national  prerogatives. 
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And  we  believe  the  most  rampant  advocate  of  free  trade,  and 
the  '^  let  alone  "  policy,  would  not  quite  feel  prepared  to  argue, 
that  the  true  remedy,  in  this  case,  lay  in  the  lino  of  his  favorite 
theory.  The  result  is  entirely  certain,  that  if  the  railways  are 
allowed  to  pursue  the  unrestrained  course  now  entered  upon  by 
;heni,  the  expenses  of  transportation  will  ultimately  absorb  all  the 
profits  of  interstate  trade  and  manufactures.  Foreign  transporta- 
rion,  and  that  upon  the  coast,  or  the  navigable  rivers,  among  the 
states,  requires  no  such  stringent  rules  of  limitation  ;  competition 
is  so  free  and  unrestrained  there,  as  to  correct  any  evil  tendency  in 
this  direction.  But  railways  are  absolutely  beyond  all  healthy  com- 
petition. The  only  competition  centres  in  a  few  important  points, 
to  which  fares  and  freights  become  merely  nominal,  and  the  profits 

thus  lost  to  the  railways  are  assessed  upon  way  transportation 
where  there  is  no  competition ;  thus  creating  a  double  injustice, 
which  requires  the  constant  supervision  of  stringent  enactments, 
vigorously  and  vigilantly  enforced  by  an  energetic  and  impartial 
judicial  administration.  The  language  of  an  able  writer  in  85 
Westminster  Review  310,  is  both  pertinent  and  just,  in  regard  to 
this  point :  ^'  Now  applying  these  pervading  rules  of  our  policy  to 
the  particular  question  before  us,  it  is  manifest,  that  all  talk  of  free 
competition  in  the  matter  of  railways  is  so  much  loose  and  inaccurate 
verbiage,  or  rather  irrational  cant.  *  *  From  the  nature  of  the 
case  no  traffic  but  their  own  can  compete  with  them  on  their  roads. 
The  distinct  character  and  excellence  of  their  mode  of  conveyance 
has  diverted  all  the  chief  traffic  from  the  ancient  highways,  and 
it  is  only  through  occasional  competition  with  each  other,  that 
they  find  for  a  time,  any  natural  and  spontaneous  check  upon 
their  exactions.  It  is  obvious,  that  the  concession  of  what  is  prac- 
tically an  exclusive  right  of  carriage  throughout  the  entire  king- 
dom *  *  never  could  have  been  granted  simply  for  the  advantage 
of  the  companies  themselves."  The  writer  concludes  that  if  the 
exorbitant  exactions  of  the  English  railways,  for  the  transporta- 
tion of  the  indispensable  necessities  of  life,  such  as  coal,  con- 
tinue, the  outcries  of  the  public  are  justified  until  Parliament  in- 
terposes an  eflTective  remedy  by  way  of  a  *' reformed  tariff", "  which 
shall  only  secure  to  the  companies  a  reasonable  return  for  tlie 
money  actually  invested.  The  attempt  of  some  able  writers  in 
this  country,  to  argue,  that  the  American  expedient  of  issuing 
shares  from  time  to  time,  based  upon  no  actual  increase  of  capital 
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expended,  has  nothing  to  do  with  the  overcharges  of  such  roads, 
must  be  regarded  as  a  practical  illusion,  since  this  process  of  what 
is  called  "  watering  the  stock/*  is  resorted  to  as  a  blind  to  cover 
the  exorbitance  of  their  demands  for  transportation.  It  is  the 
sham  plea  of  the  brigand,  in  justification  of  his  exactions, /or  the 
smpport  of  his  Wife  and  children^  who  have  no  exigtence,  save  in 
his  false  pretences :  it  is  the  tattered  dress  of  the  mendicant,  as- 
s  imed  to  justify  his  importunities. 

That  some  remedy  is  imperiously  demanded  for  such  a  fatal 
mala'ly  all  must,  we  think,  admit.  That  many  of  those  hitherto 
attempted  will  prove  more  disastrous  than  even  the  disease  itself, 
need  not  be  argued,  to  sober  and  thoughtful  persons,  who  have 
much  knowledge  of  the  nature  of  the  evil.  The  favorite  remedy 
for  all  evils  and  for  all  discomforts  in  our  day,  secret  societies,  in 
,  the  nature  of  conspiracies  and  counter  conspiracies,  which  in  the 
good  old  days  of  the  rugged  enforcement  of  the  sturdy  morality 
of  the  English  common  law,  would  have  been  abated  by  indict- 
ment, as  nuisances,  too  offensive  to  be  endured  by  a  free  people, 
will  be  found  only  suited  to  a  state  of  society  and  government, 
where  might  overrides  right,  and  where  despotism,  in  one  form 
or  another,  either  has,  or  is  destined  to  crush  out  every  liberal 
sentiment,  both  of  law  and  morality.  Whenever  the  time  comes, 
that  government  must  be  approached,  or  moved  to  action,  by  secret 
combinations,  by  devices,  evasions  and  subterfuges,  the  substance 
of  free  and  constitutional  government  will  have  ceased,  however 
much  longer  its  forms  and  ceremonial  may  abide  with  us.  If  we 
cannot  reform  this  evil,  through  independent  legislation  in  the 
rightful  quarter,  and  pure  judicial  administration,  we  shall  attempt 
it  in  vain  by  other  inventions. 

And  it  does  not  seem  to  us  very  hopeful  of  any  settled  deter- 
mination on  the  part  of  Congress  to  afford  speedy  redress  in  this 
matter,  that  we  have  a  congressional  committee,  parading  the  coun- 
try, under  the  pretence  of  collecting  information  relative  to  these 
questions.  Whenever  an  individual,  or  a  community,  becomes  in 
earnest  upon  any  question,  these  preparatory  evolutions  cease, 
and  action  begins,  at  once.  This  committee  upon  transportation 
looks  more  like  a  blind,  than  an  earnest  movement,  in  the  direction 
of  effective  action. 

What  we  most  need  is  a  few  earnest  men,  of  the  right  stamp, 
either  in  or  out  of  Congress,  to  push  the  matter  to  an  issue.  We 
have  no  doubt  that  facts  exist,  if  properly  collected  and  presented, 
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to  set  the  whole  country  in  a  blaze.  We  know  of  many  cases  in 
Jfew  England,  where  charges  for  transportation  are  made,  by  some 
device,  to  douhle  the  advertised  rates,  and  thus  render  the  products 
valueless  to  the  consumer,  as  well  as  the  producer.  These  rates 
are  sometimes  fourfold  the  charges  for  transportation  of  the  same 
commodities  ten,  or  even  twenty  times  as  far  in  the  same  direction, 
and  over  the  same  lines,  and  the  undercharge  in  one  instance 
covers  the  overcharge  in  the  other,  often.  What  we  need  is  a 
national  tariflf  of  interstate  freights,  that  shall  cure  both  these 
excesses  in  opposite  directions,  and  of  the  legality  of  such  a  tariff 
no  good  lawyer  can  entertain  any  doubt. 

We  do  not  feel  it  to  be  our  province  to  enter  into  detail  in  regard 
to  the  particular  remedy  required  in  this  case.  We  are  satisfied 
it  will  come  more  naturally,  and  more  effectively,  by  successive 
enactments  of  Congress,  applied  to  existing  evils,  and  to  those  here- 
after occurring,  as  they  develop.  The  roads,  we  presume,  will 
a«ik  for  a  code  upon  the  subject,  to  be  prepared  by  a  commission, 
a  favorite  evasion  in  our  day,  which  will  naturally  contain  so  many 
weak  points  that  it  will  never  be  enacted  by  Congress,  and  thus  a 
long  delay  will  be  secured,  just  what  the  opposers  of  action  desire. 
The  first  enactment  of  Congress  should  contain  a  declaration, 
that  the  act  shall  extend  only  to  such  transportation  as  passes, 
or  is  intended  to  pass,  the  line  of  two  or  more  states.  It  should 
also  give  the  national  courts  jurisdiction  in  all  cases  arising  under 
the  act,  and  provide  the  form  of  redress,  to  some  extent.  It  should 
make  the  subject  of  commerce  among  the  states,  either  a  distinct 
department  of  the  national  government,  or  subject  to  the  control 
of  a  board  of  commissioners,  paid  for  their  whole  time,  which  shall 
be  devoted  to  the  enforcement  of  the  law.  The  law  should  require 
uniform  rates,  for  the  same  service,  and  no  discrimination.  There 
is  much  more  we  desire  to  say,  but  we  forbear.  I.  F.  R. 

Wc  have  omitted  to  discuss  one  very  important  practical  view  of  this  subject, 
bat  which  will  readily  occur  to  all.     The  existence  of  a  judicious  tariff  of  fares 
Md  freights,  upon  all  through  lines,  which  must  prevent  all  destructive  compcti- 
li-^n,  at  the  more  important  points,  which  now  exists  to  such  an  extent  as  to  com- 
pel the  companies  to  carry  a  considerable  part  of  their  through  freight  for  mcrelv 
Dominal  pay,  cannot  fail  to  be  of  the  greatest  benefit  to  them  as  well  as  to  the 
paWic.     And  if  the  companies  maintain  a  factious  opposition  to  sucii   a  tariff 
which  will  compel  them  to  charge  a  remunerative  compensation  upon  all  their 
traffic,  it  must  proceed  from  one  pi'  two  causes  ;  either  that  they  do  not  well  com- 
prfhend  the  effect  of  such  a  tariff,  or  else  that  they  do  not  intend  to  limit  their 
demands  to  a  merely  living  compensation  for  their  services,  which  is  all  they  can 
fiurJv  expect   in  any  capacity  of  public  service,  which  theirs  undoubtedly  is. 
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RESPONSIBILITY  FOR  REMOTE  CONSEQUENCES  OF 
ACTS  AND  OMISSIONS. 

The  responsibility  op  parties  for  secondary  or  remote  con- 
sequences OP  acts  or  omissions;  being  a  commentary  upon 
the  import  and  application  op  the  maxim,  la  jure  non  re- 
mota  cauBUy  sed  proxima  dpectatur} 

The  fear  lest  we  might  have  been  misapprehended  by  some  in 
what  we  said  in  regard  to  the  force  and  applicability  of  the  maxim, 
In  jure  non  remota  causa^  Bed  proxima  Bpectatur^  to  legal  ques- 
tions, has  induced  us  to  re-examine  our  views,  and  restate  tliem 
more  in  detail  than  we  did  in  our  former  comments  upon  it. 
We  had  no  purpose  of  intimating  any  opinion  against  the  sound- 
ness of  the  maxim,  in  cases  where  it  was  strictly  applicable.  In 
its  literal  import  it  has  reference  indeed  to  causes  alone  and  not 
to  consequences.  And  although  these  may  be  synonymous,  in  com- 
mon acceptation,  they  are  not  so  in  the  form  and  manner  of  inves- 
tigation,.  the  one  calling  us  to  look  back  and  the  other  forward. 
In  looking  at  causes,  the  law,  in  many  instances,  will  regard  only 
the  proximate  cause  of  the  act,  while  science  and  philosophy  may 
curiously  pry  into  remote  or  secondary  causes.  If,  in  a  trial  for 
murder,  the  accused  inflicted  a  mortal  wound  upon  the  deceased, 
in  qool  blood,  without  any  legal  excuse  or  justification,  the  law 
pronounces  it  murder,  and  accordingly  requires  the  conviction  and 
punishment  of  the  offender.  But  speculation  and  philosophy  may 
look  into  the  antecedent  causes,  leading  up  to  the  final  act.  It 
may  find  some  apology  or  palliation  for  the  offence,  short  of  a  legal 
excuse,  in  the  hereditary  mental  taint  or  infirmity  of  the  ancestral 

'  We  are  reminded  by  a  correspondent  that  we  were  in  error,  ante,  Vol.  XXI. 
p.  560,  in  supposing  that  the  maxim,  Injure  non  remota  causae  sed  proxima  specta- 
tur,  was  not  contained  in  Broom's  Legal  Maxims,  which  is  another  proof  of  the 
folly  of  trusting  to  an  imperfect  index,  as  most  of  the  earlier  ones  to  law  books 
were.  It  was  not  however  very  important  whether  the  maxim  was  found  there 
or  not,  except  in  the  view  of  our  correspondent,  who  seemed  to  suppose  that  fact 
formed  the  banis  of  all  our  strictures  in  regard  to  the  tendency  of  late  to  greatly 
overwork  that  particular  maxim,  in  attempts  to  solve  legal  mysteries.  In  that 
view,  it  was  but  natural,  that  our  correspondent  should  say,  that  our  strictures, 
which  were  merely  incidental  to  the  main  purpose  of  the  note,  might  possibly 
prove  misleading  to  some,  who,  for  various  reasons,  might  not  be  able  always  to 
consult  the  sources  of  authority  for  all  the  propositions  made  by  law  writers. 
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lineage  of  the  accused,  or  in  some  neglect  or  abuse  of  his  educa- 
tion and  training ;  or  it  may  search  out  some  extenuation  of  the 
the  act,  ia  the  provocation  of  the  slain.  He  may  have  been  a 
seducer,  or  of  bad  morals  generally ,^  or  possibly  an  offender  against 
some  cherished  policy,  institution,  or  party  in  society :  a  polyga- 
mist,  or  a  pirate,  making  war  upon  mankind  generally,  and  mn y 
thus,  in  the  estimation  of  current  opinion,  have  deserved  his  fate. 
But  the  law  and  stern  justice  shuts  its  eye  to  all  this,  and  de- 
mands its  vindication  by  the  death  of  the  offender.  These  illustra- 
tions, showing  how  the  law,  in  looking  into  the  causes  of  actions, 
will  not  consent  to  go  behind  the  very  proximate  one,  might  be 
carried  much  further,  showing  fully  the  application  of  the  maxim, 
in  its  literal  and  strict  sense,  to  legal  subjects.  But  they  are  too 
numerous  to  require  repetition. 

Lord  Bacon's  paraphrase  of  the  maxim  shows  fully  how  the 
author  regarded  its  application  to  the. law.  *'It  were  infinite  for 
the  law  to  consider  the  causps  of  causes  and  their  impulsions,  one 
of  another;  therefore  it  contenteth  itself  with  the  immediate 
caase,  and  judgeth  of  acts  by  that,  without  looking  to  any  further 
degree.*' 

But  the  maxim  in  its  application  to  consequences  has  received  a 
much  more  limited  application,  tlie  law  holding  parties  responsible 
for  the  remote  consequences  of  their  conduct  in  many  instances, 
and  especially  where  such  secondary  results  might  naturally  have 
been  anticipated,  as  the  not  improbable  consequences  of  the  pri- 
mary act.  Thus  in  the  very  recent  case  of  Lawrence  v.  Jenkins^ 
21  W.  R.  677  ;  L.  B.  8  Q.  B.  274,  the  defendant  was  held  respon- 
sible for  the  loss  of  plaintiff's  two  cows,  by  a  consequence  very 
remote  from  the  primary  act,  ultimately  resulting  in  the  death  of 
the  animals.  The  cows  were  depasturing  in  the  plaintiff's  fiehl, 
adjoining  defendant's  woodland.  The  two  fields  were  separated  by 
a  fence  upon  defendant's  land,  but  which  he  was  bound  to  maintain. 
Defendant  sold  timber  or  wood  growing  upon  his  land  to  one  Ilig- 
gins.  He,  in  cutting  it,  felled  a  beech  tree  across  the  fence,  making 
a  gap  sufficient  to  allow  the  plaintiff's  cows  to. pass  into  the  defend- 
ant's close,  where  they  ate  of  the  foliage  of  a  laurel  tree  subse- 
quently felled  by  Higgins,  which,  being  poisonous,  caused  the 
death  of  the  cows.  The  court  held  the  defendant  bound  to  keep 
the  fence  constantly  in  repair,  and  not  excused  by  reason  of  the 
temporary  break  caused  in  the  manner  before  stated ;  and  that 


Digitized  by  VjOOQ IC 


16  RESPONSIBILITY  FOR  REMOTE 

the  consequence  of  the  non-repair  being  the  ultimate  loss  of  the 
cows,  the  damage  was  not  too  remote  to  be  recovered.  The  case 
is  similar  to  Vicars  v.  Wilcox,  8  East  1,  where  the  plaintiflTs 
horses  escaped  into  defendant's' close  by  reason  of  his  not  repairing 
his  fences,  and  were  there  killed  by  the  falling  of  a  haystack ; 
and  he  was  held  responsible.  The  whole  range  of  the  action  on 
*  the  case  is  based  upon  consequential  damages,  where  the  primary 
act  caused  no  injury.  The  famous  case  of  Scott  v.  Shepherd^  2 
Wm.  Bl.  892,  and  Smith's  note,  1  Lead.  Cas.  210,  turns  upon  the 
distinction  between  the  direct  and  immediate,  and  the  remote  con- 
sequences of  an  act ;  the  defendant  being  held  responsible  in  the 
former  case,  in  trespass,  and  in  the  latter  in  case ;  but  no  question 
being  made  that  he  is  equally  responsible  in  both  cases,  which  he 
could  not  be,  upon  any  strict  application  of  the  maxim  we  are  dis- 
cussing, both  as  to  the  proximate  and  remote  consequences  of  an 
act.  The  very  first  illustration  used  by  Mr.  Smith  in  his  note  to 
the  case  of  Scott  v.  Shepherd,  would,  have  no  application,  if  the 
defendant  were  only  responsible  for  the  immediate  consequences  of 
his  act,  by  leaving  a  log  in  the  streets,  over  which  the  plaintiff 
subsequently  fell  and  suffered  injury.  Instead  of  showing  the 
distinction,  as  is  intended,  between  responsibility  in  trespass  and 
case,  it  would  show  the  difference  between  responsibility  to  an 
action,  and  no  responsibility  at  all.  The  attempt  of  some  of  the 
courts  to  distinguish  between  the  responsibility  of  the  party,  who 
negligently  sets  fire,  for  the  first  building  burned,  and  those  subse- 
quently fired  by  communication  from  the  first,  holding  him  only 
responsible  for  the  first  and  not  for  those  subsequently  burned, 
first  opened  our  eyes  to  the  conviction  that  we  were  all  falling  into 
or  liable  to  fall  into  an  error  in  the  application  of  the  maxim  in 
question :  Iti/an  v.  If.  T.  Central  Railway,  35  N.  Y.  210 ; 
Pennsylvania  Ry,  v.  Kerr,  62  P^nn.  St.  353.  But  these  cases 
have  not  been  countenanced  by  the  decisions  in  other  states: 
Hart  V.  Western  Ry.,  13  Met.  99 ;  Safford  v.  Boston  ^  Maine 
Ry.,  103  Mass.  583;  Feut  v.  T.  P.  ^  W.  Ry.,  4  Chicago  Legal 
News  326 ;  1  Redf.  Am.  Ry.  Cases  358.  Broom,  Legal  Maxims 
165,  says  the  maxim  is  "usually  cited  with  reference  to  that  pecu- 
liar branch  of  the  law,  which  concerns  marine  insurance.**  The 
learned  author  cites  no  cases  to  illustrate  its  application,  except 
from  this  branch  of  the  law,  with  the  exception  of  two  cases  from 
the  law  of  carriers,  Siordet  v.  Hall,  4  Bing  607  ;  Davis  v.  Oar- 
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r«tt,  6  Bing.  716 ;  and  he  says  expressly  that  "  it  has  no  application 
to  cases  founded  in  fraud  or  covin  ;**  or  to  criminal  causes. 

We  may  here  find,  perhaps,  in  some  sense,  the  proper  limit  of 
the  application  of  this  maxim  in  estimating  consequential  or 
remote  damages,  as  the  result  of  an  unlawful  act.  Where  the 
defendant  is  guilty  of  no  moral  wrong,  as  in  the  case  of  failure  to 
perform  a  contmct,  or  the  exercise  of  a  wrongful  act  of  dominion 
over  the  property,  or  estate  of  another,  through  innocent  misap- 
prehension or  mistake,  the  damages  will  be  limited  to  the  immediate 
and  direct  result  of  the  act  or  omission,  and  this  rule  is  applied 
with  great  strictness  in  cases  of  marine  insurance.  For  instance 
in  Cator  v.  The  Great  Western  Ins,  Co.  of  New  York,  21  W.  R. 
850,  Law  Rep.  8  C.  P.  552,  where  the  policy  stipulated  for  the  pay- 
ment of  all  damages  "  caused  by  the  actual  contact  of  sea-water," 
sorae  of  tlie  cargo,  being  tea,  was  damaged  by  such  cause,  and 
tbat  portion  being  separated  from  the  portion  not  damaged,  it  was 
found  the  latter  could  not  be  sold  in  the  market  for  its  real  value, 
by  reason  of  it  being  known  that  the  damaged  portion  had  been 
separated  from  it,  and  the  consequent  apprehension  that  some  de- 
teriorations had  also  occurred  in  the  whole  cargo.  But  the  court 
held  the  insurers  not  responsible  for  such  consequence.  And  even 
in  regard  to  insurance  cases  the  application  of  the  rule  in  regard 
to  remote  or  proximate  consequences  is  very  different,  in  different 
cases,  some  courts  enforcing  it  with  great  strictness,  and  others 
allowing  considerable  relaxation.  For  instance,  in  Peters  v.  The 
Warren  Ins.  Co.,  3  Sumner  389,  S.  c.  14  Pet.  99,  it  was  held  that 
money  paid,  in  pursuance  of  a  decree  of  a  foreign  admiralty  court, 
for  damage  done  another  vessel  by  an  accidental  collision  at  sea, 
was  damage  caused  by  the  perils  of  the  sea.  But  the  contrary 
was  held  in  De  Vaux  v.  Salvador,  4  Ad.  &  E.  420 ;  and  the 
later  American  cases  seem  tending  to  the  latter  result :  Gen'l 
Mutual  Ins.  Co.  v.  Sherwood,  14  How.  352 ;  Matthews  v.  Howard 
Ins.  Co.,  11  N.  Y.  9. 

Bat  there  are  some  cases  of  contract  where  damages  for  the 
natural  and  known  consequences  of  a  mere  breach  of  contract,  or 
daty,  have  been  allowed  to  be  recovered.  As  where  the  plaintiff 
lost  the  use  of  his  mill  by  reason  of  machinery  being  defectively 
set  up  in  it:  Clifford  v.  Richardson,  18  Vt.  620.  But  the  loss 
of  the  use  of  a  mill,  by  reason  of  a  joint  owner  not  repairing  the 
dam,  cannot  be  recovered,  as  the  plaintiff  might  himself  repair  it. 
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Thompson  v.  Shattuck^  2  Met.  615.  And  in  general  it  may  be 
affirmed,  that  consequential  damages  are  not  recoverable  for  mere 
breach  of  contract,  or  when  there  is  no  special  fault  or  cause  of 
blame  attaching  to  the  defendant's  conduct. 

But  in  cases  of  wilful  or  negligent  injury,  the  plaintiff  is  com- 
monly allowed  to  recover  all  such  consequential  damages,  as  were 
within  the  knowledge  and  contemplation  of  the  defendant  at  the 
time  of  the  act  or  omission :  Greenland  v.  Chaplin^  5  Exch.  243. 
In  Regby  v.  Hemtty  Id.  240,  the  rule  is  thus  stated  by  Pollock, 
C.  B.  After  expressing  doubt,  whether  the  defendant  can  be 
held  responsible  for  all  the  possible  consequences  of  his  negligence, 
the  learned  judge  adds,  "  of  this  I  am  quite  clear,  that  every 
person  who  does  wrong,  is  at  least  responsible  for  all  the  mis- 
chievous consequences  that  may  reasonably  be  expected  to  result 
under  ordinary  circumstances,  from  such  misconduct."  This  seems 
to  be  the  present  most  approved  rule  upon  the  subject.  This  rule 
was  applied  in  Crouch  y.  Great  Northern  Ri/.,  11  Exch.  742,  where 
a  carrier  acted  wilfully,  with  a  view  to  injure  the  plaintiff's  busi- 
ness. So  also  in  Mullett  v.  Masonj  L.  R.  1  C.  P.  659,  where 
the  plaintiff  bought  a  cow,  upon  a  warranty  of  soundness  and  that 
she  had  been  raised  in  England,  and  she  proved  to  be  a  foreign  cow, 
and  infected  his  herd,  whereby  he  lost  other  cows,  it  was  held  he 
might  recover  such  consequential  damage.  And  consequential 
damages  were  allowed  to  be  recovered  in  The  James  Seddon,  L.  R. 
1  Adm.  &  Eccl.  62 ;  s.  c.  12  Jur.  N.  S.  609.  But  in  Gee  v.  L.  ^ 
T.  Bt/.y  6  H.  &  N.  211,  consequential  damages  were  denied  on 
the  authority  of  Hadley  v.  BaxendaUy  9  Exch.  341,  both  of 
which  cases  were  against  carriers  for  not  delivering  goods  in  time, 
nnd  for  consequential  damages  during  the  interval  of  delay.  But 
in  an  action  for  not  delivering  machinery  in  time,  the  value  of  the 
use  of  the  machinery  during  the  period  of  its  improper  detention 
was  allowed  to  be  recovered :  Priestly  v.  N.  J.  ^  0.  -By.,  26  111. 
205. 

We  have  thus  shown,  we  trust,  that  the  maxim  in  question  was 
never  regarded  as  of  much  practical  force,  in  its  application  to  the 
law ;  (in  other  words,  in  the  particular  form  of  its  announcement 
by  Lord  Bacon,  Bac.  Maxims  Reg.  1 ;)  and  that  its  adoption  was 
confined  to  the  law  of  insurance,  mainly,  until  a  very  recent 
period ;  and  that  at  the  present  day  the  authorities  will  not  justify 
its  strict  application  beyond  the  matter  of  contracts  and  nomin;il 


Digitized  by  VjOOQ IC 


CLARK  BT  nx.  v.  GILBERT.  19 

torts,  when  there  is  no  proof  of  carelessness  or  wrong  intent. 
And  even  within  these  narrow  limits,  the  conflict  of  authority  as 
to  the  extent  of  the  application  of  the  maxim  would  suggest 
extreme  caution  in  regard  to  placing  much  reliance  upon  it.  So 
that  upon  the  whole,  we  may  safely  conclude  that  those  conse- 
quences which  the  law  treats  as  too  remote  for  consideration  in 
^timating  damages,  must  he  such  as  the  defendant  had  no  just 
ground  to  expect  would  flow  from  his  act — in  other  words — such 
as  were,  upon  the  hasis  of  his  knowledge,  rather  accidental  than 
natural,  or  ordinary.  We  shall  not  be  expected  to  discuss  the  much 
vexed  question,  what  amounts  to  an  accident,  or  what  damages  are 
natural  and  what  accidental.  The  term,  with  reference  to  accident 
policies,  has  been  defined  as  "  any  event  which  takes  place  without 
the  foresight  or  expectation  of  the  person  acted  upon,  or  affected 
by  the  event :"  WiTHBY,  J.,  in  Ripley  v.  Ry.  Passenger  Assurance 
Co.^  2  Bigelow  Ins.  Cas.  738 ;  Providence  Life  Ins.  Co.  v.  Martin^ 
32  Md.  310.  The  cases  are  considerably  numerous  where  this  de- 
finition is  substantially  confirmed.  And  as  it  so  nearly  coincides 
with  the  rule  before  stated,  we  shall  not  say  more,  trusting  that 
we  have  sufficiently  removed  any  ground  of  misapprehending  what 
we  before  said  upon  the  force  and  application  of  tho  maxim. 

I.  F.  R. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut. 

CLARK  AND  WIPE  v.  GILBERT.' 

A  married  woman  to  whom  possession  of  land  is  deliyered  under  a  parol  gin,  and 
who  occupies  the  land  irointemiptedlj,  adversely  and  exclusively  as  her  own  for 
fifteen  years,  thereby  acquires  a  complete  title  in  herself,  subject  to  an  estate  by 
curtesy  in  her  husband,  where  the  husband,  although  living  with  her,  claims  no 
independent,  exclosire  occupation  in  himself. 

Possession  taken  under  a  parol  gift  is  adverse  in  the  donee  against  the  donor, 
snd  if  continued  for  fifteen  years  perfects  the  title  of  the  donee  as  against  the  donor. 
The  donor  in  such  case  not  only  knows  that  the  possession  is  adverse,  but  intends 
it  to  be  so,  and  there  is  no  occasion  for  any  notoriety.  Notoriety  is  only  import- 
ant where  the  adverse  character  of  the  possession  is  to  be  brought  borne  to  the 
owner  by  presumption. 

Bill  in  equity,  praying  for  a  decree  vesting  the  title  to  certain 
land  in  Jane  E.  Clark,  one  of  the  petitioners ;  brought  to  the  Su- 

"  Mr.  HooKxm,  the  reporter,  will  accept  our  thanks  for  this  case,  and  iome  others. 

Eda.  Am.  Law.  Rso. 
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perior  Court  in  Middlesex  county,  and  reserved  for  advice  on  facts 
found  by  the  court.     The  case  is  suflSciently  stated  in  the  opinion. 

Tyler  and  Culver^  for  the  petitioners. 

Chadwick  and  H.  C.  RohinBon^  for  the  respondent. 

Butler,  C.  J. — The  material  facts  on  which  this  case  rests,  ex- 
tracted from  the  findings,  are  as  follows : — 

Henry  W.  Gilbert,  the  uncle  of  the  petitioner,  Jane  E.  Clark, 
desired  that  Mrs.  Clark  and  her  husband,  who  then  resided  in 
Meriden,  should  remove  to  Chester,  that  he  might  enjoy  her  society. 
In  the  year  1850,  to  induce  them  to  leave  Meriden  and  remove  to 
Chester,  the  said  Gilbert  promised  that,  if  they  would  abandon 
business  in  Meriden  and  so  remove,  he  would  set  the  husband, 
Linus  Clark,  up  in  business,  and  build  a  house  for  his  wife.  They 
did  so  remove,  and  pursuant  to  his  promises  said  Gilbert  put  said 
Linus  in  possession  of  a  factory  and  business,  and  commenced 
making  arrangements  to  build  a  house  for  his  wife.  At  that  time 
he  was  the  owner  of  the  house  in  question,  but  it  was  then  occu- 
pied by  one  Henshaw.  Henshaw  soon  left  and  removed  from  the 
state,  and  the  said  Gilbert  then  abandoned  the  idea  of  building, 
and  gave  the  key  of  the  dwelling-house  in  question  to  his  said 
niece,  Mrs.  Clark,  saying  to  her,  "  There  is  a  house  for  you  ;  it  is 
a  comfortable  place,  and  I  think  you  will  be  pleased  with  it.  It  is 
convenient  for  keeping  a  cow,  and  boarding  your  husband's  work- 
men. The  place  is  yours.  You  can  make  such  improvements  and 
alterations  in  it  as  you  please."  The  said  Jane  with  her  husband 
thereupon  took  possession  of  the  premises,  and  continued  in  pos- 
session for  about  twenty  years.  Said  Gilbert  left  the  country  in 
1852,  giving  said  Jane  to  understand,  when  the  place  was  alluded 
to  between  the  time  when  she  took  possession  and  the  time  of  his 
leaving,  that  the  place  was  hers,  and  he  did  not  thereafter,  at  any 
time  before  the  bringing  of  this  bill,  say  or  do,  or  authorize  to  be 
said  or  done,  anything  inconsistent  with  that  idea.  The  petitioner, 
Jane  E.  Clark,  from  the  time  that  she  and  her  husband  went  into 
possession  of  the  place  in  1850,  occupied  the  premises  as  her  own 
until  1870,  paid  a  mechanic's  lien  which  existed  thereon,  and  paid 
for  changes  in  and  improvements  thereon,  and,  so  far  as  a  feme 
covert  living  on  premises  with  her  husband  can  occupy,  did  so  ex- 
clusively and  uninterruptedly,  except  as  follows.  The  said  Henry 
W.  Gilbert  had  other  property  in  the  state,  and  when  he  left  in 
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1852,  gave  the  respondent  a  general  power  of  attorney,  and  the 
respondent  in  1855  gave  by  lease  to  Henshaw  the  privilege  of  dig- 
ging a  well,  and  laying  a  pipe  on  said  demanded  premises,  of  which 
said  Linns  had  knowledge,  but  said  Jane  had  not.     The  respondent 
also,  as  agent  of  Henry  W.  Gilbert,  paid  the  taxes  on  the  de- 
manded premises  from  1851  to  1857,  but  not  thereafter  until  he 
levied  an  execution  thereon.     No  other  acts  inconsistent  with  the 
title  or  possession  of  the  petitioners  during  fifteen  years  next  fol- 
lowing the  commencement  of  their  occupation  appear  in  the  find- 
ings.    The  respondent  in  1868  brought  a  suit  in  the  Superior 
Court  against  Henry  W.  Gilbert,  obtained  judgment  by  default, 
took  out  execution  and  levied  it  on  the  demanded  premises  as  the 
property  of  H.  W.  Gilbert,  and  thereupon  brought  his  action  of 
ejectment  against  the  petitioner,  Linus  Clark.     On  the  trial  of 
tbaccase  said  Linus  set  up  in  defence  the  title  in  his  wife  by  gift 
as  aforesaid,  and  also  a  legal  title  in  himself  by  adverse  possession. 
The  respondent  thereupon  offered  evidence  of  admissions  of  said 
Linus  inconsistent  with  an  adverse  possession  in  himself,  but  the 
petitioner,  Jane  E.  Clark,  had  no  knowledge  of  any  acts  or  ad- 
missions of  said  Linus  inconsistent  with  her  title  and  possession, 
and  it  did  not  appear  that  said  Linus  did  any  act,  or  made  any 
admission,  inconsistent  with  her  title  and  possession,  or  his  own, 
within  fifteen  years  next  following  the  commencement  of  her  oc- 
cupation, or  did  any  act,  or  made  any  declaration,  indicative  of  a 
elaim  of  exclusive  title  or  possession  in  himself,  at  any  time  before 
the  attachment  and  levy.     The  respondent  obtained  judgment  in 
his  action  of  ejectment,  and  removed  the  petitioners  from  the 
premises,  and  they  thereupon  brought  this  petition.     On  these 
facts  are  the  petitioners,  or  either  of  them,  entitled  to  relief?     I 
think  Jane  E.  Clark  is. 

In  the  first  place,  I  think  on  principle  that  a  married  woman 
can  under  circumstances  like  these,  perfect  a  parol  gift  of  real 
estate  by  an  uninterrupted  possession  of  fifteen  years,  where  the 
husband,  although  living  with  her,  claims  no  independent,  exclu- 
sive occupation  in  himself.  Why  should  it  not  be  so  ?  The  law 
does  not  vest  him  with  any  title  or  possession  until  the  wife  has 
acquired  a  title,  and  he  had  no  legal  right  of  possession  therefore 
in  this  case  during  the  fifteen  years.  It  does  not  appear  that  he 
claimed  during  that  period,  or  individually  exercised,  any  right  or 
possession  in  himself,  and  the  court  find  that  the  possession  was 


Digitized  by  VjOOQ IC 


22  CLARK  BT  ux.  r.  GILBERT. 

hers,  if,  as  a  married  woman,  she  could  legally  possess.  I  see  no 
reason  vrhy  she  cannot  possess  under  such  circumstances,  nor  why, 
having  been  put  in  possession  individually  by  a  gift,  the  possession 
may  not  properly  be  considered  as  continuedly  hers,  the  husband 
making  no  claim  to  it.  She  certainly  can  have  possession,  and 
-  maintain  it,  where  property  is  given  to  her  for  her  sole  and  sepa- 
rate use,  even  as  against  her  husband.  And  so  she  may,  as  against 
donor  or  husband,  of  personal  property  given  for  her  separate  use. 
I  shall  inquire  hereafter  whether  this  was  so  given,  but  on  this 
point  it  is  immaterial.  If  she  can  hold  a  possession  when  put  in, 
and  where  the  husband  does  not  claim  adversely  to  her,  or  inter- 
fere with  it,  the  finding  of  the  court  establishes  her  possession  in 
this  case.  As  a  legal  proposition  I  think  it  clear  that  she  may 
possess  under  such  circumstances  as  are  found  here. 

Much  has  been  said  about  an  open,  notorious  possession,  but 
such  expressions  are  not  applicable  to  a  case  like  this.  Possession 
taken  under  a  parol  gift  is  adverse  in  the  donee  against  the  donor, 
and  if  continued  for  fifteen  years  perfects  the  title  of  the  donee  as 
against  the  donor.  The  donor  in  such  cases  not  only  knows  that 
the  possession  is  adverse,  but  intends  it  to  be,  and  there  is  no  oc- 
casion for  any  notoriety.  Notoriety  is  only  important  where  the 
adverse  character  of  the  possession  is  to  be  brought  home  to  the 
owner  by  presumption.  Of  course  where  it  is  shown  that  he  had 
actual  knowledge  that  the  possession  was  under  claim  of  a  title, 
and  therefore  adverse,  openness  and  notoriety  are  unimportant, 
for  no  other  person  has  any  legal  interest  in  the  question,  or  right 
to  be  informed  by  notoriety  or  otherwise.  So  long  as  Henry  W. 
Gilbert  knew  that  his  niece  was  holding  the  premises  as  her  own, 
under  a  gift  from  him,  and  would  acquire  a  complete  title  at  the 
end  of  fifteen  years,  she  was  not  bound  to  make  claim  of  right,  or 
proclaim  the  character  of  her  possession,  until  it  was  denied  by 
him,  or  some  agent  of  his  authorized  to  make  the  denial.  No  act 
or  declaration  of  his  or  of  his  agent  came  to  her  knowledge  which 
required  her  to  speak.  I  think  there  can  be  no  doubt  therefore 
that  there  was  a  gift  to  her,  and  possession  delivered  her  pursuant 
to  the  gift ;  that  possession  was  continued  adversely  for  more  than 
fifteen  years,  and  that  neither  the  husband  nor  the  donor,  nor  any 
authorized  agent  of  his,  so  interrupted  or  disturbed  that  possession 
as  to  prevent  the  acquisition  by  her  of  a  complete  title.  The  act 
of  authorizing  a  well  to  be  dug  and  pipes  to  be  laid  in  the  land  is 
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of  little  importance.  It  was  the  act  of  an  agent  who  had  no  spe- 
cial authority  to  interfere  with  the  possession  of  this  property, 
and  certainly  a  general  authority,  upon  the  facts  found,  would  not 
Buthorize  it  The  same  may  be  said  in  respect  to  the  taxes.  As 
there  was  no  conveyance  of  the  property  on  record  the  assessors 
naturally  continued  to  put  it  into  the  list  of  H.  W.  Gilbert,  and 
the  taxes  were  paid  by  his  agent  The  fact  that  he  soon  discon- 
tinued paying  the  taxes  is  a  much  more  significant  fact  for  the 
petitioner. 

This  view  of  the  principles  involved  is  sustained  by  all  the  deci- 
sions involving  the  questions  which  have  been  found.  The  gononil 
principle  that  a  husband,  occupying  the  property  of  the  wife  with 
Wor  solely,  is  presumed  to  be  occupying  in  subordination  to  her 
title,  is  generally  recognised.  See  2  Selden  342,  and  cases  there 
cited. 

There  have  been  two  cases  analogous  to  this  decided  in  our  sister 
states  during  the  last  ten  years.     The  first  was  the  case  of  Steel 
V.  Johnsanj  4  Allen  425,  decided  in  1862.     In  that  case,  the  father 
gave  to  his  daughter,  who  was  a  married  woman,  some  real  estate, 
and  put  her  in  possession  of  it,  and  she  continued  to  hold  posses- 
sion for  more  than  twenty  years,  and  it  was  holden  that  by  opera- 
tion of  law  she  thereby  became  vested  with  a  complete  title  to  the 
estate,  which  neither  the  father  nor  his  grantees  during  his  life, 
nor  his  heirs  at  law  after  his  death,  could  successfully  contest. 

Another  analogous  case  which  arose  in  New  Jersey  and  was 
decided  in  1867,  was  that  of  Oufcalt  v.  Ludloto,  32  N.  J.  239. 
In  that  case  a  father  gave  a  house  and  lot  to  a  married  daughter, 
and  put  her  and  her  husband  in  possession,  and  they  occupied 
until  the  Statute  of  Limitation  had  run  against  the  father.  Upon 
the  question  whether  she  or  her  husband  was  entitled  to  claim 
title  acquired  by  such  possession,  it  was  holden,  first,  that  a  pos- 
(session  so  entered  into  in  right  of  the  wife  could  not  be  taken  advan- 
tage of  by  the  husband  to  the  prejudice  of  his  wife,  for  his  posses- 
sion was  only  through  her,  and  he  could  not  by  any  act  of  his  own 
against  his  wife,  change  it  into  a  possessioto  adverse  to  her.  Second, 
that  if  she  was  permitted  by  the  father  to  hold  possession  of  the 
property  as  hers,  and  by  lapse  of  time  such  adverse  possession 
ripened  into  a  title,  that  title  was  hers.  In  that  case  possession  was 
delivered  to  the  husband  as  well  as  the  wife,  but  in  this  case  pos- 
session was  delivered  to  the  wife  alone,  and  it  does  not  appear 
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that  during  the  fifteen  years  next  thereafter  Mr.  Clark  claimed 
any  legal  possession,  nor  indeed  does  it  appear  that  he  claimeil 
any  distinct  possession  at  all,  until  he  set  it  up  as  a  contingent 
alternative  in  the  ejectment  suit. 

These  two  decisions  are  recent,  are  in  harmony  "with  the  pro- 
gressive thought  and  legislation  of  the  day,  and  cover  the  whole 
ground.  For  whether  the  wife  alone  in  this  case  is  deemed  to 
have  been  in  possession,  as  in  the  case  in  Allen,  or  whether  they 
are  both  to  be  deemed  to  have  been  in  possession,  or  the  husband 
to  have  held  the  possession  in  her  rights  as  in  the  case  in  New 
Jersey,  her  parol  gift  must  be  considered  as  having  ripened  into  a 
perfect  title  by  lapse  of  time,  if  these  decisions  are  correct  exposi- 
tions of  the  law.  We  think  they  are  entitled  to  great  respect,^ 
that  they  are  founded  upon  correct  principles,  and  characterized 
by  good  sense,  and  that  in  this  case  a  perfect  title  was  acquired 
by  Mrs.  Clark  against  Henry  W.  Gilbert,  the  donor,  after  a  lapse 
of  fifteen  years  from  the  time  of  the  gift  and  the  taking  of  posses- 
sion under  it,  and  before  the  attachment  and  levy  df  the  respon- 
dent. • 

But  several  other  questions  arise  in  the  case.  First,  did  the 
husband  become  tenant  by  the  curtesy  when  the  title  because  per- 
fect in  her  ?  Second,  if  so,  what  effect  is  the  judgment  of  Alex- 
ander Gilbert  against  Linus  Clark  in  ejectment  to  have  in  relation 
to  the  decree  ? 

It  is  undoubtedly  a  general  rule  that  the  husband  becomes  tenant 
by  the  curtesy  in  any  estate  which  accrues  to  the  wife  during 
coverture,  unless  given  in  trust,  or  given  to  her  for  her  sole  and 
separate  use.  There  is  no  trust  here,  nor  is  it  clear  that  the  donor 
intended  it  for  her  sole  and  separate  use.  Assuming  then  that 
Linus  Clark  took  a  life-estate  by  the  curtesy,  what  bearing  has  that 
judgment  upon  the  case  ?  Alexander  Gilbert  obtained  no  title  by  his 
attachment  and  levy,  for  a  complete  title  had  then  vested  in  Jane 
E.  Clark,  and  as  incident  thereto  an  estate  by  curtesy  in  her 
husband.  The  judgment  therefore  is  without  foundation  and  erro- 
neous, but  it  stands  unreversed  against  Linus  Clark,  and  as  to  him 
determines  all  right  of  possession  in  this  property,  and  has  been 
consummated  by  the  dispossession  of  both  the  petitioners.  It  is 
inoperative  against  Jane  E.  Clark,  for  she  was  not  a  party  to  it, 
and  she  is  entitled  to  a  decree  to  establish  her  title,  subject  to  the 
tenancy  of  her  husband.     But  Linus  Clark  cannot  impeach  that 
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j\idgment  ia  this  proceeding  except  upon  the  ground  of  fraud, 
and  that  is  not  found.  We  can  advise  no  decree  therefore  which 
will  restore  him  to  his  title  or  possession,  for  that  and  another 
reason.  It  appears  by  the  finding  that  he  distinctly  claimed  a 
right  to  flie  possession  on  the  facts  in  the  case  by  virtue  of  a  title 
in  his  wife,  and  that  the  claim  was  overruled.  That  ruling  was 
erroneous  on  the  facts  as  they  appear  of  record  in  that  case,  and 
famishes  a  sufficient  ground  for  reversing  the  judgment.  And  as 
his  right  to  a  writ  of  error  is  not  barred,  he  has  adequate  remedy 
at  law. 

In  this  opinion  the  other  judges  concurred. 


The  foregoing  case  presents  two  prac- 
tiol  qaestions  in  regard  to  the  effect  of 
Ktrcrse  possession  upon  the  title  to  land, 
vJuch  it  is  of  the  utmost  importance  to 
American  lawjers  clearly  to  understand. 
1.  The  precise  point  of  time,  when  a 
possession  of  land,  taken  hy  consent  of 
the  owner,  maj  become  adverse  to  such 
ovner,  and  the  effect  of  the  continuance 
of  inch  possessioa,  in  transferring  the 
title  to  the  part  J  in  possession.  Certain 
general  principles,  incidentally  affecting 
these  questions,  are  well  understood  and 
conceded  by  all ;  as  that  one  in  posses- 
sion of  land  acknowledging  the  title  of 
tnoeher  to  such  land  cannot  resist  the 
title  of  such  other  or  acquire  his  title, 
without  his  knowledge  and  consent, 
however  long  the  possession  may  con- 
tinoe.  From  these  axiomatic  proposi- 
tions some  have  assumed,  that  no  title 
could  be  acquired  by  a  possession, 
whose  inception  proceeded  from  any  trust 
between  the  parties,  whether  express  or 
implied.  But  there  is  no  foundation  for 
the  assumption  to  that  extent.  The  only 
proposition  maintainable  upon  this  point 
is,  that  a  possession  beginning  in  trust  or 
bj  the  consent  of  the  owner  of  the  land, 
will  never  transfer  the  title  to  the  land 
to  the  party  in  possession,  except  in  con- 
formity to  the  trust  or  contract,  so  long 
ss  the  possessor  continues  to  recognise 
the  trust  and  to  hold  under  it.  He  may 
monnce  the  contract  and  claim  to  hold 


the  land  in  his  own  right  against  all  the 
world  and  if,  after  this  becomes  known 
to  the  owner  of  the  land,  such  possession 
continues  long  enou;;h  to  bar  the  right 
of  entry,  the  title  will  be  vested  in  the 
possessor  :  Willi  son  v.  Watkins^  3  Pet. 
U.  S.  43  :  Greene  v.  Munnon^  9  Vt.  37  ; 
Ually.  Davis,  10  Vt.  593. 

But  upon  the  assumption  that  the 
possession  continues  as  it  began,  under 
contract  between  the  owner  of  the  land 
and  the  party  in  possession,  its  effect 
will  be  to  confirm  the  contract  under 
which  the  entry  was'  made  and  contin- 
ued. If  the  possessor  enters  under  a 
parol  gift  his  continued  possession  is  but 
confirming  such  gift,  until  the  period  of 
the  Statute  of  Limitations  has  expired, 
when  the  title  will  become  perfected  in 
the  donee,  notwithstanding  at  the  time 
of  his  entry  and  during  the  whole  period 
of  his  occupancy  he  may  have  recognised 
the  title  of  the  donor.  In  such  a  case 
all  the  elemef\ts  of  adverse  possession 
concur ;  the  donee  claims  to  hold  the 
land  in  his  own  right,  and  the  donor 
acquiesces  in  the  justice  of  such  claim. 
The  case  is  stronger  than  where  the 
party  enters  by  strict  and  forcible  dis- 
seisin, for  there  the  owner  of  the  land 
does  not  acquiesce  in  the  claim  of  title 
by  the  possessor :  Sumner  v.  Stephens,  6 
Met.  (Mass.)  337,  opinion  of  Shaw, 
Ch.  J.,  commented  upon  ante,  12  Am. 
Law  Reg.  N.  S.  276.      So  also  where 
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land  is  boiight  and  the  price  paid,  bat 
no  deed  executed ;  if  the  purchaser  enter 
and  continue  to  hold  the  land  it  will 
enure  to  his  benefit  as  an  adverse  hold- 
ing, and  the  title  be  perfected  after  the 
lapse  of  the  period  of  the  statute :  Brown 
V.  King,  5  Met.  (Mass.)  173;  Ellison 
V,  Cathcart,  I  McMuUan  (S.  C)  5.  So 
tco  if  the  land  is  contracted  to  be  sold 
and  the  terms  of  payment  fixed,  although 
the  price  is  not  fully  paid  ;  if  possession 
is  given  under  the  contract,  the  purcha- 
ser, although  holding  under  the  contract 
and  to  that  extent  by  the  permission  of 
the  seller  and  acknowledging,  to  the 
fullest  extent,  the  title  as  being  in 
the  seller,  must  nevertheless  be  consi- 
dered as  holding  in  his  own  right  and 
under  a  claim  of  title,  so  long  as  he 
performs  the  contract  of  purchase  on  his 
part.  He  is  not,  in  any  proper  sense, 
tenant  of  the  land  to  any  one,  or  in  any 
form,  and  if  the  contract  is  in  writing, 
as,  under  the  Statate  of  Frauds  it  must 
be,  to  be  of  any  force,  the  purchaser,  so 
long  as  he  pci-forms  the  contract  on  his 
part,  cannot  be  evicted  from  the  posses- 
sion by  the  seller.  A  court  of  equity 
will  enjoin  such  a  suit.  It  is  only  when 
the  purchaser  fails  to  perform  the  con- 
tract on  his  part,'  that  he  becomes  a 
tenant  at  sufferance,  and  liable  to  evic- 
tion. The  possession  of  the  purchaser 
may  not  be  adverse  to  the  seller,  in  the 
sense  of  depriving  him  of  his  remedy 
under  the  contract,  so  long  as  the  pur- 
chaser claims  under  the  contract  (and  of 
course  claims  nothing  beyond  it),  and  the 
acquiescence  of  the  seller  is  only  to  the 
extent  of  the  contract,  as  held  in  Woods 
v.  Dil/e,  11  Ohio  455.  B^ut  where  the 
purchaser  fully  performs  the  contract  on 
his  part,  we  cannot  comprehend  why  his 
possession  under  claim  of  title  in  him- 
self against  all  the  world,  must  not  date 
from  the  time  of  entering  upon  the  land 
under  the  contract,  and  thus,  after  the 
lapse  of  the  full  term  of  the  Statute  of 
Limitations  and  the  performance  of  the 


contract,  rest  the  title  in  him.  That 
has  been  his  claim  and  the  concession 
of  the  former  owner,  during  the  entire 
period  of  the  Statute  of  Limitations,  and 
that  is  all  there  is  in  any  case  of  title 
acquired  under  the  statute.  There  is, 
no  doubt,  under  this  view  of  the  ques- 
tion, the  possibility  that  some  anomalies 
may  occur,  not  contemplated  in  other 
cases,  under  this  branch  of  the  law. 
The  period  for  payments  under  the  con- 
tract may  extend  beyond  the  term  of  the 
Statute  of  Limitations,  and  in  such  cases 
no  title  could  become  perfected  in  the 
purchaser  until  his  contract  was  per- 
formed. This  is  his  claim,  and  this  the 
ground  of  acquiescence  on  the  other 
part.  But  in  this  there  is  nothing  which 
need  deter  ns  from  adopting  the  rule. 
This  is  but  the  ordinary  condition  of  all 
possessory  titles  and  of  perfected  titles 
acquired  by  possession.  The  title  ac- 
quired is  according  to  the  claim  of  the 
possessor  and  the  acquiescence  of  the 
holder  of  the  title.  One  may  be  in  pos- 
session of  land,  for  the  term  of  the  stointc, 
claiming  the  right  to  hold  the  land 
against  all  the  world,  and  still  not  ac- 
quire title  in  fee.  His  title  will  be  ac- 
cording to  the  nature  of  his  claim, 
whether  as  tenant  in  fee  or  for  life  or 
years  or  only  at  will,  or  by  sufferance. 

2.  This  proposition  is  well  illustrated 
by  the  next  point  in  the  case.  Where 
husband  and  wife  live  upon  land  in  the 
ordinary  mode,  the  law  interprets  the 
possession  as  that  of  the  husband,  as 
indeed  it  must,  so  long  as  he  is  regarded 
as  the  head  and  director  of  the  affairs 
of  the  family.  But  the  title  acquired  by 
such  holding  of  the  husband  may  enure 
for  the  benefit  of  the  wife  and  will  do  so, 
if  the  husband's  claim  of  title  was  in  the 
right  of  the  wife.  There  is  no  more  in- 
consistency in  allowing  the  contract  or 
claim  to  define  the  character  of  the  pos- 
session in  one  particular  than  in  another. 
The  extent  of  possession  is  always  defined 
by  the  contract  under  which  possession 
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is  hel«l.     Without  reference  to  any  deed  enclojied|  or  of  the  whole  tract ;  hut  also 

or  contract  affecting  the  land,  the  posses-  the  character  of  the  possession,  whether 

sion  will  be  limited  to  the  actual  9ccu-  in  ri^jht  of  the  occupant  or  of  another, 

pancj,    pos^essio    pedis^      So    too    the  and   equally   of    what    particular   title, 

po»»e«sion  of  land,  in  general,  indicates  more  or   Icm,  the   possession   is   to   be 

•  claim  of  ownership  in  fee,  since  that  treated  as  the  exponent.     The  decision 

I*  the  more  common  way  in  which  occu-  seems  unquestionable  upon  both  points, 

«nu  of  land  in  this  country  hold   it.  and  we  hope  we  have  been  able  to  show 

bi  the  deed,  or  contract,  or  claim,  of  their  importance  in  the  different  applica- 

/he  oecupant   roust   be  referred  to,  not  tiqns  which  may  be  made  of  the  princi- 

ooly  to  determine  the  extent  of  the  pos-  pies  involved. 

Kssion,  whether  it  be  only  of  the  piece  I.  F.  R. 


Supreme  Court  of  JErrors  of  Connecticut 
FITCH  r.  GATES. 

A  non-negotiable  note  payable  on  demand  was  executed  to  F.  by  the  defendant. 
Fourteen  years  later  the  note  was  transferred  and  delivered  by  F.  to  the  plaintiff 
10  part  payment  of  a  debt,  and  the  plaintiff  brought  suit  in  his  own  name  thereon 
under  the  statute  authorizing  a  suit  so  to  be  brought.  At  the  time  the  plaintiff 
look  the  note  of  F.  the  defendant  had  for  several  years  had  a  claim  on  book  against 
P.  greater  than  the  note.  The  plaintiff  knew  this  and  had  shortly  before  been 
present  at  a  meeting  of  F.  and  the  defendant  at  which  they  had  attempted  to  adjust 
their  mutual  claims,  and  at  which  F.  had  told  him  that  he  intended  to  apply  the 
note  in  part  payment  of  his  indebtedness  to  the  defendant.  He  also  knew  that 
the  defendant  expected  such  application  to  be  made.  The  application  however 
was  not  actually  made  at  the  time,  the  parties  separating  without  having  agreed  as 
to  the  exact  balance  due.  Whether  the  defendant  could  set  off  his  claim  against 
the  note  in-  the  suit :  Qucere.  The  authorities  both  English  and  American  are  in 
conflict  and  confusion  upon  the  point. 

Whether  or  not  such  set-off  could  be  made  in  an  ordinary  case,  yet  here  the 
plaintiff  must  be  regarded  as  having  taken  the  note  with  full  knowledge  of  an  un- 
'lenitanding  of  the  parties  that  it  should  be  applied  upon  the  book  account  of  the 
plaintiff,  and  therefore  as  having  taken  it  subject  to  the  right  of  the  defendant  to 
niflke  the  setoff. 

It  was  not  found  in  terms  that  F.  was  insolvent  at  the  time  the  set-off  was  sought 
to  he  made,  but  it  appeared  that  the  defendant  had  obtained  judgment  against  F. 
more  than  a  year  before  for  the  amount,  that  the  debt  had  then  been  of  several 
years*  standing,  and  that  the  execution  obtained  upon  the  judgment  had  never  been 
collected.  I^eld^  that  it  might  reasonably  be  inferred  that  F.  had  not  the  means 
of  payment  or  that  they  were  beyond  the  roach  of  legal  process. 

Assumpsit  by  the  plaintiflF  as  assignee  of  a  non-Degotiable  note, 
against  •  the  maker ;  brought  to  the  Court  of  Common  Pleas  of 
New  London  county,  and  tried  on  the  general  issue,  with  notice 
of  a  set-off,  closed  to  the  court.     The  court  found  the  facts  and 
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reserved  the  case  for  the  advice  of  this  court.  The  facts  are  fiiUy 
stated  in  the  opinion. 

Pratt  and  Thresher^  for  the  plaintiff,  cited  WJieeler  v.  Raymond^ 

5  Cowen  231 ;  Raymond  v.  Wheeler^  9  Id.  295,  800 ;  JohnBon  v.. 
Bridge^  6  Id.  693 ;  Bridge  v.  Johnson^  5  Wend.  342 ;  Ounn  \. 
Scovil^  5  Day  113  ;  McLean  v.  McLean^  1  Conn.  397  ;  Palmer  v. 
Green,  6  Id.  24 ;  Francis  v.  Randy  7  Id.  221 ;  Pitkin  v.  Pitkin^ 
8  Id.  325 ;  Savings  Bank  v.  BateSy  Id.  505 ;  Robinson  v.  Lyman, 
1 0  Id.  30 ;  Starkey  v.  Pefer«,  18  Id.  181 ;  Eastern  Bank  v. 
Oapron,  22  Id.  639 ;  Nichoh  v.  Dayton,  34  Id.  65 ;  5wAo/?  v. 
Fowler,  35  Id.  5 ;  1  Swift  Dig.  434,  713 ;  Holland  v.  Makepeace, 
8  Mass.  418;   Grew  v.  Burditt,  9  Pick.  265;  Chandler  v.  2>r<?zi;, 

6  N.  Hamp.  469 ;  McDuffie  v.  Dame,  11  Id.  244 ;  Adams  v. 
5^m,  16  Verm.  39 ;  Robinson  v.  Breedlove,  7  Port.  541 ;  Cum- 
berland Bank  v.  Hand,  3  Harr.  222 ;  Gregg  v.  James,  Breese 
107  ;  Beals  v.  Guernsey,  8  Johns.  446,  452 ;  TFicArAam  v.  Miller, 
12  Id.  320,  323 ;  Burroughs  v.  Moss,  10  Barn.  &  Cress.  558. 

Lucas,  with  whom  was  Park,  for  the  defendant,  cited  Gen. 
Statutes,  p.  24,  sec.  109;  1  Parsons  on  Cent.  (6th  ed.)  230; 
Robinson  v.  Lyman,  10  Conn.  30 ;  Babcock  v.  Cullender,  17  Id. 
34;  Benjamin  v.  Benjamin,  Id.  110;  Ripley  v.  Bull,  19  Id.  53; 
Adam^  v.  Leavens,  20  Id.  73;  Peabody  v.  Peters,  5  Pick.  1; 
Thomas  v.  iee^;w,  9  Id.  367 ;  J?aa;«er  v.  iiWZe,  6  Met.  7 ;  7?ond 
v.  Fitzpatrick,  4  Gray  91 ;  Sanborn  v.  it«Ze,  3  N.  Ilarop.  539 ; 
Shapley  v.  J?eZfot^«,  4  Id.  347 ;  ilfyer«  v.  Dans,  22  N.  York  489  ; 
Brashear  v.  TFe»«,  7  Peters  6^8 ;  Chitty  on  Cont.  138,  and  note 
m  ;  Waterman  on  Set-oflf  113,  114,  116,  125,  130,  and  notes. 

Foster,  J. — A  note  for  $88.74,  payable  to  John  Fitch,  on  de- 
mand, with  interest,  was  given  him  by  the  defendant  on  the  21st 
of  February  1853.  On  the  26th  of  August  1867,  this  note  was 
transferred  and  delivered  to  the  plaintiflF,  by  the  payee,  in  part 
payment  of  a  debt  due  from  the  payee  to  the  plaintiff.  This  suit 
is  brought  by  the  plaintiff  in  his  own  name,  by  virtue  of  the  pro- 
visions of  our  statute  of  1864,  authorizing  the  assignee  and  equi- 
table and  bond  fide  owner  of  any  chose  in  action,  not  by  law 
negotiable,  thus  to  sue.  The  facts  are  found  by  the  Court  of 
Common  Pleas,  and  the  case  is  reserved  for  the  advice  of  this 
court  as  to  what  judgment  shall  be  rendered. 

In  addition  to  the  fact  that  the  plaintiff  took  this  note  when 
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more  than  fourteen  years  overdue,  it  appears  that  he  took  it  with 
knowledge  that  the  defendant,  the  maker  of  the  note,  had  a  claim 
on  book  against  John  Fitch,  the  payee,  and  for  several  years  had 
had  such  claim,  greater  in  amount  than  the  amount  of  the  note. 
The  plaintiflF  had  been  present  on  two  several  occasions  when  John 
Fitch  and  the  defendant  were  together  for  the  purpose  of  settling 
up  all  accounts  and  demands  subsisting  between  them.     The  last 
of  these  meetings  was  at  the  plaintiffs  house,  and  he  was  told  by 
John  Fitch  that  he  intended  to  apply  this  note,  and  other  notes 
held  by  him  against  the  defendant,  to  liquidate  or  set  off  his  in- 
debtedness on  book.     The  plaintiff  also  knew  that  the  defendant 
understood  and  expected  that  the  balance  due  him  on  book  was  to 
he  applied  to  pay  the  note,  but  the  parties  separated  without  agree- 
ing as  to  the  exact  balance  so  due,  and  without  actually  applying 
it  npon  the  note.     Very  soon  after,  this  note  was  assigned  to  the 
p/afntiff,  and  on  the  defendant's  refusal  to  pay  it,  which  was  imme- 
diately after  payment  was  demanded,  this  suit  was  commenced. 
The  defendant  subsequently  prosecuted   his  claim  against  John 
Fitch  to  final  judgment,  and  now  holds  an  execution  against  him 
for  ?250  damages,  and  $49.08  costs,  dated  the  22d  of  June  1871, 
which  he  seeks  to  set  off  against  this  note ;  denying  also  that  the 
plaintiff  is  the  equitable  and  bond  fide  holder  of  the  same.     The 
plaintiff  insists  that  he  is  the  bond  fide  holder,  and  that  he  is  not 
liable  to  such  set-off. 

The  question  of  set-off  must  be  determined  by  our  statute,  which 
is  a  transcript  of  the  English  statute  of  2d  George  II.  Various 
points  in  the  law  of  set-off  have  frequently  been  discussed  and  de- 
cided in  this  court.  Most  of  the  cases  are  collected  in  a  note  to 
Ripley  v.  Bull^  19  Conn.  58,  2d  ed. 

We  have  regarded  the  decision  of  the  English  courts  as  author- 
ities ;  our  statute  upon  this  subject  and  theirs  being  similar,  and 
in  some  clauses  identical.  In  the  earlier  cases  the  courts  in  Enc- 
land  gave  the  statute  a  liberal  construction,  regarding  it  as  a  reme- 
dial one,  and  thus  protected  almost  every  description  of  equitable 
interest,  even  against  the  claims  of  assignees,  endorsees,  &c.  The 
sphere  of  the  influence  of  this  statute  seems  gradually  to  have  been 
contracting,  and  the  later  cases  certainly  tend  to  restrict  its  appli- 
cation solely  to  claims  between  the  parties  on  the  record.  The 
cases  of  Bottomley  t.  Brooke^  1  T.  R.  621 ;  Budge  v.  Birchy  1 
T.  R.  622;  Broum  v.  BaviSj  8  T.  R.  80,  with  others  which  might 
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be  quoted,  decided  in  the  latter  part  of  the  last  century,  and  in 
the  beginning  of  this,  are  examples  of  the  former  class  of  these 
cases :  Burrough  v.  Mo»8y  10  B.  &  C.  658  (21  E.  0.  L.  128) ; 
I%herg  y.  Bowen^  8  Exch.  62,  and  Oulda  v.  Harruon^  10  Exch. 
572,  are  examples  of  the  latter  class  of  cases.  Several  of  the 
earlier  cases  have  been  distinctly  overruled ;  indeed  Baron  Parke 
in  Isherg  v.  Bowen^  8  Exch.  52,  says  *'  they  may  be  considere<l 
exploded.**  The  case  of  Burrough  v.  Mo%9^  10  B.  &  C.  558, 
was  quoted  by  this  court  with  approbation  in  Robinson  v. 
Lymany  10  Conn.  30,  and  seems  to  have  had  a  controlling  influ- 
ence in  its  decision,  for  Peters,  J.,  said  he  thought  the  law  was 
otherwise  till  he  saw  that  case.  The  case  of  Isberg  v.  Bowen 
seems  to  restrict  the  application  of  the  statute  to  mutual,  legal 
debts  between  the  parties  of  record.  The  action  was  for  freight, 
due  under  a  charter-party.  Plea,  that  the  plaintiff  entered  into 
the  charter-party  as  master  of  the  ship,  for  and  on  behalf  of 
and  as  agent  for  the  owner,  that  the  plaintiff  had  no  beneficial 
interest  in  the  charter,  or  any  lien  on  the  freight,  and  that  he 
brought  the  action  solely  as  agent  and  trustee  for  the  owner,  who 
was  indebted  to  the  defendant  in  a  certain  amount,  which  the  de- 
fendant offered  to  set-off.  This  plea  was  held  insufficient  on  de- 
murrer ;  the  Court  of  Exchequer  deciding  that  "  the  statute  of 
set-off  did  not  apply.*'  Baron  Martin  in  giving  the  opinion  of 
the  court,  said,  "  The  statute  enacts  that  *  where  there  are  mutual 
debts  between  the  plaintiff  and  the  defendant,  one  debt  may  be  set 
against  the  other.*  This  is  the  whole  enactment  as  applicable  to 
the  present  case,  and  upon  its  true  construction  the  question  de- 
pends. If  the  words  of  the  statute  had  been,  that  where  there 
were  mutual  debts,  the  one  might  be  set  against  the  other,  the  ar- 
gument for  the  defendant  would  have  had  more  weight ;  but  these 
are  not  the  only  words,  for  the  debts  are  to  be  mutual  debts  be- 
tween the  plaintiff  and  defendant ;  and  there  is  no  debt  here  due 
from  the  plaintiff  at  all ;  and  except  the  words, '  between  the  plain- 
tiff and  the  defendant,'  can  be  excluded,  the  plea  cannot  be  main- 
tained. *  *  *  Looking  at  the  plain  words  of  the  statute,  we  best 
give  effect  to  the  true  rule  now  adopted  by  all  the  courts  at  West- 
minster for  its  construction,  by  holding  that  inasmuch  as  the  debts 
are  not  mutual  debts,  between  the  plaintiff  and  the  defendant,  the 
one  cannot  be  set  off  against  the  other.**  This  case  was  decided 
in  1853 ;  that  of  Borreugh  v.  Mobs  in  1880.  A  still  more  recent 
case  is  that  of  Oulds  v.  Harrison^  which  certainly  goes  a  very  ex- 
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treme  length.  It  was  an  action  brought  by  an  endorsee  of  a  bill 
of  exchange,  overdue,  against  the  acceptor.  The  defendant  pleaded 
that  after  the  bill  became  due,  and  before  endorsement,  the  drawer 
was  indebted  to  the  defendant  in  a  sum  exceeding  the  amount  of 
the  bill ;  and  that  the  drawer,  in  order  to  defraud  the  defendant, 
and  in  collusion  with  the  plaintiff,  endorsed  the  bill  to  the  plaintiff 
after  it  became  due,  without  consideration,  in  order  to  enable  him 
to  sue  the  defendant  on  it,  and  that  the  plaintiff  sued  merely  as 
the  agent  of  the  drawer,  and  in  collusion  with  him,  and  that  the 
sum  due  from  the  drawer  to  the  defendant  had  not  been  paid.  On 
demurrer  to  this  plea  the  court  held  it  no  answer  to  the  action,  and 
gare  judgment  for  the  plaintiff. 

Turning  from  the  English  to  the  American  cases,  and  going  no 
fiu-ther  than  to  the  state  of  New  York  and  to  our  sister  states  of 
New  England,  we  find  a  great  want  of  harmony  in  the  decisions 
upon  this  subject.     The  statutes  of  some  of  these  states,  particu- 
larly of  Rhode  Island  and  Vermont,  contain  some  provisions  of  a 
peculiar  character ;  hence,  decisions  in  those  states  will  not  be  of 
equal  authority,  outside  their  several  jurisdictions,  as  if  their  stat- 
utes were  similar  to  our  own.     Such  is  the  case  of  Trafford  v. 
Han,  7  R.  1. 104,  and  Adam9  v.  BlUSy  16  Verm.  39,  both  of  which 
seem  to  have  been  fully  examined  and  carefully  considered.     The 
statutes  of  New  York,  Massachusetts,  New  Hampshire  and  Maine, 
are  substantially  like  our  own ;  but  the  decisions  of  their  courts, 
upon  matters  of  set-off,  differ  widely  from  each  other,  and  there  is, 
not  infrequently,  a  direct  conflict  between  those  of  the  same  state. 
The  early  decisions  in  the  state  of  New   York   favored  very 
strongly  the  claim  of  set-off:  Furman  v.  HaskmSy  2  Caines  868 ; 
O'CaUaghan  v.  Sawyer,  5  Johns.  118;  and  Fordy.  Stewart,  IP 
Johns.  342,  are  examples.     In  O'Callaghan  v.  Sa^m/er  the  action 
If  as  brought  by  the  endorsee  of  an  overdue  promissory  note  against 
the  maker.     The  defendant  claimed  to  set  off  a  debt  due  him  from 
the  payee  and  endorser.     In  the  Common  Pleas  the  set-off  was 
denied,  but  in  the  Supreme  Court  the  judgment  was  reversed. 
The  court  say  : — '*  The  set-off  ought  to  have  been  received.     The 
note  had  long  been  due  and  dishonored  when  it  was  endorsed,  and 
the  point  has  been  too  long  settled  and  too  repeatedly  recognised  to 
require  any  discussion  now,  that  the  endorsee  takes  the  note  subject 
to  all  the  equity  and  to  every  defence  which  existed  against  it  in 
the  hands  of  the  original  payee."     This  was  in  1809,  and  nearly 
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twenty  years  after  the  same  court,  in  the  case  of  Johnson  v.  Bridge^ 
6  Cowen  693,  overruled  this  decision,  and  others  of  like  character, 
laying  down  as  law  that  there  could  be  no  set-off  except  as  against 
the  plaintiff  on  the  record.  This  case  went  to  the  Court  of  Errors, 
and  is  reported  iii  5  Wend.  342.  On  the  question,  "  Shall  this 
decision  be  reversed?'*  the  court  stood  twelve  to  twelve;  so  it  was 
affirmed.  Had  the  rules  of  the  court  permitted  the  question  to 
have  been  put  in  the  opposite  form,  "Shall  this  decision  be  af- 
firmed V  of  course  it  would  have  been  reversed.  In  a  subsequent 
case,  Briggs  v.  Rockwell^  11  Wend.  604,  the  Court  of  Errors  re- 
versed the  decision  of  the  Supreme  Court  which  had  rejected  the 
set-off,  on  the  ground  that  it  was  not  admissible  except  as  against 
the  party  to  the  record.  The  Chancellor,  in  giving  the  opinion  of 
the  court  on  reversal,  says :  ''  In  the  case  of  a  promissory  note  trans- 
ferred after  due,  and  thus  dishonored  on  its  face,  and  where  accord- 
ing to  well  settled  and  indisputable  authorities  it  is  taken  wholly 
on  the  credit  of  the  assignor,  I  would  not  only  allow  a  set-off 
against  the  party  to  the  record,  and  the  party  in  interest,  but 
against  every  party  through  whose  hands  it  has  passed.'*  This 
was  after  the  revision  of  the  statutes  which  defined  the  circum- 
stances under  which  a  set-off  might  be  made  in  an  action  on  a 
promissory  note  overdue,  but  the  court  said  that  the  right  existed 
before  as  well  as  after  the  revision. 

In  the  case  of  Farrington  v.  The  Park  Bank,  89  Barb.  645, 
though  it  involved  no  question  of  set-off,  and  though  it  differs  in 
essential  points  from  the  case  at  bar,  yet  the  rights,  of  the  holder 
for  value  of  a  promissory  note  overdue  and  dishonored,  were  dis- 
cussed and  considered.  The  court  say,  p.  651 :  "  The  holder  takes 
it  in  the  light  of  an  assignee  from  the  person  from  whom  he  receives 
it,  rather  than  an  endorsee  according  to  the  usage  of  trade,  and 
he  therefore  takes  just  such  title,  and  no  other,  as  his  assignor  had 
to  it  at  the  time  of  the  transfer." 

There  are  numerous  cases  in  Massachusetts.  Holland  v.  Make- 
peace^ 8  Mass.  418,  was  an  action  on  two  checks,  brought  by  an 
assignee.  The  defendant  claimed  to  set  off  a  note  which  he  had 
purchased  against  the  payee  of  the  checks,  and  which  he  held 
when  the  checks  were  transferred  to  the  plaintiff.  The  decision 
was  that  the  note  could  not  be  set  off,  and  the  reasoning  of  the 
court  supports  the  doctrine  that  set-offs  are  confined  to  the  parties 
in  the  suit.     In  a  subsequent  case,  Peahody  v.  PeterSy  5  Pick.  1, 
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the  same  court  seemed  to  recognise  as  law,  that  filing  an  account 
in  set-off  is  a  remedy  that  exists  only  inter  parties  to  the  contract. 
In  the  case  of  Sargent  v.  Southgate^  5  Pick.  312,  a  different^ con- 
clusion was  arrived  at  by  the  same  court.     That  was  an  action 
brought  by  the  endorsee  of  an  overdue  promissory  note,  and  the 
defendant  was  allowed  to  set  off  a  negotiable  note  made  to  him  by 
the  payee,  and  held  by  the  defendant  before  the  transfer  of  the 
note  in  suit     Parker,  C.  J.,  in  giving  the  opinion  of  the  court 
says :  '^  It  is  true  that  the  statute  of  set-off  contemplated  mutual 
demands  between  the  same  parties ;  but  the  common  law  of  law 
merchant  treats  the  holder  of  a  promissory  note,  which  was  dis- 
honored when  he  took  it,  as  the  party  to  the  contract  for  all  pur- 
poses of  defence,  when  he  shall  put  his  note  in  suit."     This  case 
WIS  decided  on  full  consideration,  and  has  ever  since  been  followed 
in  Massadiusetts. 

In  Ranger  v.  Cary^  1  Mete.  875,  in  Baxter  v.  Litthy  6  Mete. 
7,  and  in  B<md  v.  Fitzpatricky  4  Gray  89,  the  court  recognised 
the  correctness  of  this  decision,  notwithstanding  the  different 
decisions  in  England  under  a  similar  statute.     In  Vinton  v.  King^ 
4  Allen  565,  Mbtgalf,  J.,  in  summing  up  the  defences  available 
against  the  endorsee  of  a  promissory  note,  among  others  enume- 
rates '^  a  legal  setoff  i^ainst  him   [the  payee]   to   the  amount 
thereof"      The  statutes  of  Massachusetts,  as  revised  after  the 
decision  of  Sargent  v.  Southgate^  were  changed  in  their  phraseology 
apparently  rather  to  make  theif  provisions  clear  and  specific,  and 
in  conformity  with  that  decision,  than  to  enact  a  new  law. 

In  New  Hampshire,  in  Woods  v.  Carlisle^  6  N.  Hamp.  27,  the 
Supreme  Court  of  that  state  say: — "We  are  inclined  to  think 
that  when  a  man  takes  a  discredited  note,  and  sues  in  his  own 
name,  when  the  defendant  has  a  set-off  against  the  endorser,  the 
endorser  must  be  considered  the  plaintiff  within  the  meaning  of  the 
statute.  The  endorsee  stands  in  the  place  of  the  endorser."  The 
contrary  of  this  doctrine  was  soon  after  expressly  held  by  the  same 
court  in  the  case  of  Chandler  v.  Brew,  6  N.  Hamp.  469.  That 
was  an  action  by  the  endorsee  of  a  discredited  promissory  note 
against  the  maker,  and  it  was  held  that  a  set-off  against  the  en- 
dorser could  not  be  made.  The  court  say :  "  The  endorsee  cannot 
be  considered  as  standing  in  the  place  of  the  endorser,  unless  the 
note  can  be  considered  as  still  due  to  the  endorser,  or  the  endorsee, 
by  taking  the  discredited  note,  as  having  made  the  set-off  his  own 
Vol.  XXII.— 3 
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debt,  either  of  which  is  repugnant  to  common  sense."  The  opin- 
ion of  the  court  is  very  elaborate ;  th^  New  York  and  Massachu- 
setts pases,  O'Callaghan  v.  Johnson^  Ford  v.  Stewart^  and  Sargent 
V.  Southgate,  are  examined,  and  the  grounds  on  which  they  rest 
pronounced  unsound  and  unsatisfactory.  This  case  of  Chandler 
V.  Drew  has  been  sustained  in  New  Hampshire  by  more  recent 
cases.  See  Jenness  v.  Bean^  10  N.  Hamp.  26T,  and  Williams  v. 
LiUle,  11  N.  Hamp.  72.  In  McDuffie  v.  Dame^  UN.  Hamp. 
244,  the  court  say  that  the  case  of  Chandler  v.  Drew  is  opposed 
to  the  prevailing  doctrine  in  other  states,  and  that  it  should  not 
be  extended  beyond  its  precise  limits.  In  Odiome  v.  Woodmanj 
39  N.  Hamp.  545,  the  court  recognise  the  right  of  set-off,  under 
certain  circumstances,  of  a  claim  against  the  endorser,  though  the 
action  be  by  the  endorsee. 

The  Supremo  Court  of  Maine,  in  the  case  of  Shirley  r.  JForrf, 
9  Greenlf.  83,  recognised  the  right  of  set-off  by  defendant  against 
the  endorsee  of  a  dishonored  bill,  of  a  claim  against  the  payee. 
In  Ward  v.  Warren^  19  Maine  23,  the  case  of  Sargent  v.  South- 
gate  is  referred  to  as  sound  law. 

A  general  examination  of  the  decisions  of  our  sister  states,  and 
the  courts  of  the  United  States,  would  be  entering  upon  wilds  im- 
measurably spread,  already  quite  too  lengthened.  To  reduce  them 
to  order,  and  extract  from  them  any  uniform  principle,  would  be 
quite  impossible.  We  forbear ;  we  should  but  lose  gurselvcs  in 
the  mazes  of  legal  uncertainty.  "Whether  under  our  statute  a 
set-off  can  be  made,"  said  Williams,  J.,  in  giving  the  opinion  of 
the  court  in  Stedman  v.  Jilhon^  10  Conn.  50,  "  in  a  case  where 
the  plaintiff  sues  in  his  own  right,  and  the  debt  is  against  another 
person,  not  a  party  to  the  record  ♦  *  *  *  no  opinion  is  ex- 
pressed; on  that  question  learned  judges  have  wjdely  differed." 
These  differences  have  been  vastly  multiplied  in  the  forty  years 
nearly  since  this  opinion  waa  pronounced. 

Perceiving,  as  we  do,  other  grounds,  to  us  abundantly  satisfac- 
tory, on  which  to  rest  our  judgment,  we  shall  pass  over  without 
deciding,  this  vexed  question  of  set-off,  and  thus  avoid  adding  an- 
other to  the  too  long  list  of  conflicting  decisions. 

The  arrangement  for  a  settlement  and  set-off  had  been  so  far 
completed  in  this  case,  between  John  Fitch  and  the  defendant, 
that  a  court  of  equity  would  readily  have  enforced  it.  The  parties 
had,  in  effect,  agreed  as  to  the  mode  of  paying  this  note;  the 
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plaintiff  bad  actual  knowledge  of  each  and  every  fact  connected 
^ith  that  agreement,  and  which,  in  a  manner,  attached  to  the  note 
itself  before  he  took  it.     It  would  be  unjust  and  inequitable  that 
the  defendant  should  now  be  compelled  to  pay  this  plaintiff,  when 
U  seema  more  than  probable  that  he  will  lose  his  claim  against 
John  Fitch,  which  is  the  larger  in  amount.     True,  there  is  no 
finding  that  he  is  insolvent,  but  the  fact  that  this  debt  has  been 
in  execution  for  more  than  a  year,  and  has  not  been  paid,  shows 
clearly  either  an  inability,  or  an  indisposition,  on  his  part,  to  make 
payment.     That  the  execution  has  not  been  levied  and  collected, 
raises  a  violent  presumption,  that  if  the  debtor  have  means  of  pay- 
ment, those  means  are  quite  beyond  the  reach  of  legal  process. 
1q  view  of  all  the  facts,  this  plaintiff  is  not  the  equitable  and  bond 
fit  owner  of  this  note,  and  therefore  cannot  recover.    The  instru- 
ment on  which  the  action  is  brought  was  not  made  negotiable  by 
the  parties,  and  though  the  statute  authorizes  another  than  the 
original  party  now  to  sue,  we  cannot  presume  that  there  was  any 
intention  by  that  change  of  the  law,  to  affect  or  impair  an  equitable 
right 

We  advise  the  Court  of  Common  Pleas  to  render  judgment  for 
the  defendant. 

In  this  opinion  the  other  judges  concurred. 


Tbe  foregoing  case  discusses  a  qaes- 
tion  of  considerable  practical  importance, 
tod  which  has  not  always  received  the 
attention  irom  law  writers,  which  it 
woold  seem  to  demand.  We  had  occa- 
sion to  investigate  it  at  an  early  day, 
BrlttoH  T.  Bishop f  1 1  Vt.  70,  and  then 
came  to  the  conclusion,  that  the  doctrine 
of  the  English  law  was  contained  in 
Bummgk  r.  Moss,  10  B.  &  C.  558.  The 
eoort  there  reached  the  conclosion,  that 
tbe  endorsee  of  an  overdue  negotiable 
promissory  note,  is  liable  to  meet  all  the 
eqoities  ^rovifi^  out  of  the  note  transaction 
itsd/,  and  to  apply  upon  the  note  any 
eoonter  demands  on  the  part  of  the 
maker,  against  the  payee  of  the  note, 
when  there  was  an  agreement,  either  ex- 
pren  or  implied,  to  that  effect.  That 
rile  will  eTidently  justify  the  decision  in 
the  principal  case. 


The  general  rule  of  law,  that  the  en- 
dorsee of  an  overdue  note  or  bill,  takes 
it  subject  to  all  existing  equities,  is,  so 
far  as  we  know,  universally  recognised 
in  England  and  America.  But  a  mere 
counter  claim  of  the  maker,  or  acceptor, 
against  the  payee,  does  not  amount  to 
such  an  equity,  unless  it  grew  out  of  the 
note  transaction,  being  a  portion  or  all 
of  the  consideration,  or  unless  there  ex- 
isted, before  the  transfer  of  the  note,  some 
understanding  between  the  maker,  or  ac- 
ceptor, and  the  payee,  that  the  counter 
claim  should  apply  upon  the  note. 

A  mere  set-off  can  only  be  pleaded  at 
law  by  the  defendant,  as  against  the 
plaintiff  on  the  record.  The  cases  cited 
in  the  principal  case  abundantly  show 
this.  And  there  are  numerous  others 
of  the  same  character.  And  the  exist- 
ence of  a  purpose  on  the  part  of  the  de- 
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fendant  to  rely  upon  a  counter  claim  the  actual  transfer  of  the  note  or  bill : 

against^ the  payee,  in  defence  of  ah  oyer-  Baxter  v.  Little,  6  Met.  7  ;  Sargent  r 

due  note  or  bill,  and  even  the  giving  of  Southgate,  5  Pick.  312.    And  these  cases 

noticetothepayeeof8uchpurpo8e,onthe  hare  been  recognised  in   some  of  the 

part  of  the  maker,  will  not  preclude  the  other  states,  as  appears  in  the  opinion 

payee  from  assigning  the  note  or  bill,  in  in  the  principal  case.     But.  in- the  main, 

order  to  evade  such  set-off,  unless  he  has,  ^g  think  the  English  rule,   as  before 

either  expressly  or  by  legal  implication,  .^^ted,  is  adopted  in  the  American  states, 

assented  to  such  set-off.     This  was  so  Equity  might  possibly  interfere   where 

held  m  Oufds  T.  Harrison,  10  Exch.  572.  ^^^  ^,jg„,,  ^^.^  ^^  ^^^  ,,.^^^^^  ^^  ^ 

The  Massachusetts  cases,  under  the  ,,^i„  •„  ^^..^^  ^,  ,^  ^.^^  ^^  ^^^  p„^. 

equity  of  their  statute,  allow  counter  ^^ase  and  also  of  the  insolvency  of  the 

claims  on  the  part  of  the  maker  in  such  p^y,^^  ^^^  ,y^^,  ,^^  ,ff^,,  ^f  ,^^  ,^^„g^^^ 

dises  to  be  pleaded  in  set-off  against  the  ^^  ^e  to  defraud  the  maker, 
endorsee,  provided  they  existed  before  I  F.  R. 
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The  orator  alleged  in  his  bill  that  R.,  his  ward,  was  the  owner  of  a  farm  in  F., 
and  had  a  homestead  therein,  and  that  he  was  adjudged  a  bankrupt,  and  the  de- 
fendant appointed  his  assignee,  and  that  said  homestead  was  decreed  to  R.  by  the 
Court  of  Bankruptcy  ;  that  R.  absconded,  and  the  orator  was  appointed  his  guar- 
dian ;  that  the  defendant  thereafterwards  obtained  judgment  by  default  against  R., 
before  a  justice  of  the  peace,  without  the  service  of  process,  notice,  or  recognisance 
for  review,  and  levied  his  execution  upon,  and  set  off,  said  homestead  ;  that  it  was 
the  duty  of  the  orator,  as  such  guardian,  to  sell  said  homestead  for  the  support  of 
R.'s  family,  but  that  said  levy  and  set-off  hindered  and  impeded  his  selling  the 
same,  and  constituted  a  cloud  upon  the  title  thereof;  and  prayed  that  said  cloud 
be  removed.  The  answer  averred  that  the  Court  of  Bankruptcy  adjudged  that  R. 
had  a  homestead  interest  in  said  farm  ;  that  the  defendant's  claim  upon  which  said 
judgment  was  founded,  was  anterior  to  the  acquisition  of  said  homestead,  and 
that  said  homestead  was  not  exempt  from  said  levy  and  set-off.  The  case  was 
heard  on  bill  and  answer.  HeU^  that  the  case  was  not  one  for  the  interposition 
of  a  court  of  equity. 

Appeal  from  the  Court  of  Chancery.  The  case  sufficiently  ap- 
pears from  the  opinion,  except  that  the  bill  alleged  that  it  was 
necessary  for  the  orator,  in  the  due  performance  of  his  duty  as 
guardian,  to  sell  his  ward's  said  homestead  interest  for  the  support 
of  the  family  of  his  said  ward,  and  that  the  levy  and  set-off  on 
the  defendant's  execution,  and  the  record  thereof  in  the  town- 
clerk's  office,  constituted  a  cloud  upon  the  title  of  said  homestead, 
and  greatly  hindered  and  impeded  the  orator  in  selling  the  same. 
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The  court,  Roycb,  Chancellor,  dismissed  the  bill.     Appeal  by  the 
orator. 

Btnion  ^   IrUhy  for  the  orator. — The   bill  presents   several 
grounds  of  equity  jurisdiction.     It  claims  that  the  judgment  was 
irregularly  obtained.     It  is  true  this  would  have  been  ground  for 
aikiiito  querela^  which  is  a  statutory  remedy,  like  the  special  peti- 
tion for  a  new  trial  on  the  ground  of  fraud,  accident  or  mistake. 
But  it  has  been  held  that  such  remedies  are  cumulative,  and  do  not 
extinguish  the  remedies  previously  existing :  Alexander  v.  Abbotty 
21  Vt,  476.     In  the  early  history  of  equity  jurisprudence,  and 
before  the  day  of  the  writ  of  audita  querela^  such  irregularities 
were  a  well  recognised  and  very  common  ground  of  equity  juris- 
dletioo.    But,  be  this  as  it  may,  the  case  shows  other  and  very 
clear  grounds  of  equity  jurisdiction.     The  bill  shows  that  the 
orator,  as  guardian,  is  obliged  to  sell  this  property  for  the  support 
of  the  children  of  his  ward,  and  that  he  cannot  make  the  sale  with 
this  levy  outstanding.     This  levy,  then,  constitutes  a  cloud  upon 
the  orator  s  title,  which  works  him  an  injury.     On  this  ground, 
he  has  a  well  recognised  ground  of  relief  in  chancery  to  remove 
that  cloud:  Hodges  v.  Griggs  et  al,  21  Vt.  280,  282;  Eldridge 
T.  Smith  et  al,  24  Vt  484 ;  Hilliard  Injunct.  304,  650  ;  England 
T.  LetoiSy  26  Cal.   357.     Another  ground  might  be,  to  prevent 
multiplicity  of  suits. 

F.  M.  Mclntyre^  for  the  defenaant. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J. — The  orator  alleges  in  his  bill  that  his  ward,  Wil- 
liam H.  fiyan,  was  the  owner  of  a  farm  in  Fairfield,  and  had  a 
homestead  interest  therein ;  that  he  was  adjudged  a  bankrupt  by  the 
District  Court  of  the  United  States  for  Vermont ;  that  the  defend- 
ant was  duly  appointed  assignee  of  his  assets,  and  that  a  home- 
stead was  decreed  to  said  Ryan  by  said  court ;  that  Ryan  absconded, 
and  that  the  orator  was  appointed  his  guardian ;  after  which  the 
defendant  obtained  judgment  without  service  of  process,  or  notice 
or  recognisance  for  review,  before  a  justice  of  the  peace,  against 
said  Ryan,  and  levied  his  execution  and  set  off  said  homestead. 
The  answer  avers  that  the  District  Court  adjudged  that  Ryan  had 
a  homestead  interest  in  said  premises ;  that  the  defendant's  claim^ 
apon  which  he  obtained  said  judgment,  was  anterior  to  the  acqui- 
sition of  said  homestead ;    that  said  homestead  was  not  exempt 
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from  his  execution  and  levy,  and  that  his  judgment  was  regular 
and  valid.     The  case  -was  submitted  on  bill  and  answer. 

I.  This  is  a  bill  quia  timet,  to  remove  a  cloud  from  the  plaintiff's 
title  to  a  parcel  of  land.  Another  cloud,  somewhat  dense,  seems 
now  to  have  enveloped  the  title,  by  a  decree  of  foreclosure  which 
^has  become  absolute  against  both  parties.  And  as  this  is  averred 
and  relied  upon  in  the  answer,  it  should  operate,  at  least,  as  a 
disclaimer  of  title  on  the  part  of  the  defendant.  It  is  doubtful, 
upon  the  averments  in  the  bill  and  answer,  whether  Ryan  had  an 
absolute  and  entire  homestead.  Homesteads,  under  our  statute, 
may  exist  8ui  modoj  subject  to  certain  debts,  or  mortgage-liens. 
Whether  it  is  not  the  province  and  duty  of  the  bankrupt  court  to 
marshal  the  assets  of  the  bankrupt,  and  determine  priorities  of 
right  and  lien,  or  what  has  been  done  as  to  this  property  by  that 
court,  is  not  made  very  clear  in  proof  or  argutnent.  But  we  think 
this  not  a  case  for  the  interposition  of  a  court  of  equity. 

There  is  no  fund  locked  up  awaiting  the  determination  of  title, 
as  in  Hodges  v.  Griggs^  21  Vt.  280,  and  the  court,  in  that  case, 
directed  the  parties  to  implead  at  law.  There  is  no  averment  that 
makes  this  an  exception  to  the  common  case  where  one  party 
claims  to  be  the  true  owner  of  land,  and  alleges  that  another 
claims  it  without  valid  title.  The  jurisdiction  of  courts  of  law 
and  of  equity  is  not  concurrent  in  this  cla^  of  cases,  leaving  -a 
party  his  election  in  which  forum  he  will  have  his  rights  determined. 
But  courts  of  equity  will,  in  their  discretion,  in  exceptional  cases, 
interpose  to  prevent  fraud  and  wrong.  Where  one  holds  the  ap- 
parent title,  but  it  is  invalid  in  the  hands  of  those  who  have  notice 
of  the  equities  of  another,  and  there  is  reason  to  apprehend  he 
will  convey  it  to  an  innocent  purchaser,  a  court  of  equity  will  in- 
terfere to  restrain  a  party  from  such  threatened  act ;  for  otherwise 
it  would  work  a  fraud  to  an  innocent  party.  But  when  the  title 
asserted  is  all  of  record,  and  its  infirmities  can  be  exposed  at  all 
times,  and  against  all  persons,  a  court  of  equity  will  not  interfere, 
but  leave  the  party  to  his  remedy  at  law — the  forum  provided  for 
settling  such  issues  of  fact.  Such  is  the  general  current  of  the 
authorities :  Van  Doren  v.  Mat/or  of  New  York,  9  Paige  388 ; 
Malhry  v.  Dougherty,  16  Wis.  267 ;  Munson  v.  Munson,  28  Conn. 
682 ;  1  Story's  Eq.  Juris.  §  700  a,  and  note ;  Woodman  v.  Sals- 
tonstall,  7  Cush.  181 ;  Blachmore  v.  Von  Vleet,  11  Mich.  252. 

In  Wing,  Adm'r  v.  Hall  ^  Darling,  44  Vt.  118,  Whbbleb, 
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J.,  sajs :  ^^  The  relief  in  such  cases  is  granted,  not  as  a  matter  of 
right  that  the  party  seeking  it  has,  but  as  a  matter  of  dtieretian 
that  the  court  may  or  may  not  exercise,  as  appears  fit."  That 
discretion  is  not  arbitrary,  but  judicial^  and  is  to  be  exercised  in 
exceptional  cases  where  the  remedy  at  law  is  inadequate,  and  delay 
dangerous;  or  some  other  ingredient  is  shown  requiring  the  effectual 
powers  of  equity  jurisdiction  to  prevent  fraud  and  injustice.  If 
the  defendant's  judgment,  execution  and  levy  are  void,  their  in- 
firmity is  apparent  upon  the  records,  which  are  fixed,  and  will 
remain;  and  when  the  defendant  attempts  to  oust  the  orator  by 
asserting  the  validity  of  his  judgment  and  set-off,  there  would  seem 
little  danger,  and  the  orator  could  readily  show  their  invalidity. 

Bat  if  a  party  who  distrusts  his  own  title  and  fears  that  of  an- 
other, may,  at  his  election,  and  as  an  experiment,  drag  into  a  court 
of  equity  all  persons  who  may  have  some  claim  or  title  to  the 
premises,  and  thus  occupy  the  court  in  canvassing  titles  and  de- 
termining rights  that  were  never  asserted,  it  would  be  perverting 
a  rery  salutary  rule  of  equity  law  to  needless  and  mischievous 
ends.  The  inquiry  into  title  to  lands,  has  a  special  fitness  to  trial 
by  jury ;  and  we  think  that  litigation  would  be  abridged,  and  pub- 
lic jastice  subserved,  by  adhering  to  a  just  and  salutary  rule  of 
law,  rather  than  perverting  it  to  new  experiments. 

The  decree  of  the  Court  of  Chancery  dismissing  the  orator's  bill, 
is  affirmed,  and  the  cause  is  remanded. 

The  foregoing  opinion  is  upon  an  im-  cellor  declared  to  be  most  anqnestion- 
portant  practical  question  in  equity  law,  able,  in  all  cases  of  outstanding  con- 
•nd  the  opinion  of  the  court  seems  to  tracts,  which  might,  in  any  wAy,  operate 
be  strictly  in  accordance  with  established  as  a  cloud  upon  the  title  of  other  pro- 
principles,  perty  owners,  whether  such  contracts 
The  limiu  of  4he  jurisdiction  of  courts  were  void  at  law  or  not,  and  whether 
of  equity  upon  the  subject  of  the  can-  the  defect  in  the  contract  appeared  upon 
cellation  of  outsUnding  contracts,  and  the  face  of  it,  or  not.  The  words  of 
the  particular  instances  in  which  the  that  eminent  judge  will  afford  the  best 
jansdiction  might  be  invoked,  seems  to  commentary  upon  the  law  we  could 
hare  been,  at  an  early  day,  for  a  long  present.  He  said : 
time,  in  more  or  less  doubt.  But  the  *<  While  I  assert  the  authority  of  the 
jurisdiction  is  now  fully  established,  court  to  sustain  such  bills,  I  am  not  to 
The  case  of  Hcmilton  r.  Cummings^  1  be  understood  as  encouraging  applica- 
Mns.  Ch.  517,  reviews  all  the  cases,  to  tions,  when  the  fitness  of  the  exercise 
thedtteof  the  decision,  as  was  the  prac-  of  the  power  of  the  court  is  not  pretty 
ticc  of  Chancellor  Kbitt,  with  the  view  strongly  displayed.  Perhaps  the  cases 
of  defining  the  exact  boundaries  of  the  may  all  be  reconciled  on  the  general 
JBrisdiction,  which  the  learned  Chan-  principle,  that  the  exercise  of  this  power 
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18  to  be  regulated  by  sonnd  discretion, 
as  the  circumstances  of  the  individual 
case  may  dictate  ;  and  that  the  resort  to 
equity,  to  be  sustained,  must  be  expe- 
dient, either  because  the  instrument  is 
liable  to  abuse  from  its  negotiable  na- 
ture, or  because  the  defence  not  arising 
on  its  face,  may  be  difficult  or  uncertain 
at  law,  or  from  some  other  special  circum- 
stances peculiar  to  the  case,  and  render- 
ing a  resort  here  highly  proper,  and 
clear  of  all  suspicion  of  any  design  to 
promote  expense  and  litigation.  If, 
howcTer,  the  defect  appears  on  the  bond 
itself,  the  interference  of  this  court  will 
still  depend  on  a  question  of  expediency, 
and  not  on  a  question  of  jurisdiction. 
It  may,  sometimes,  become  essential  to 
the  perfect  and  tranquil  enjoyment  of 
prirate  right,  that  this  most  important 
branch  of  equity  power  should  be  ex- 
ercised in  the  one  case  as  well  as  in  the 
other,  and  it  may  be  here  observed, 
that  in  the  case  of  Law  y.  Law^  Cases 
t.  Talbot  140,  the  whole  consideration 
was  spread  out  upon  the  bonds,  and  yet 
he  [the  Chancellorl  cancelled  the  bond 
without  sending  the  parties  to  law.** 

The  doctrine  has  been  maintained  in 
most  of  the  American  states,  and  is 
thoroughly  well  established  upon  the 
basis  of  Hamilton  r.  Cummingt^  supra. 
Thus  in  Massachusetts  it  is  recognised 
in  Pierce  r.  Lamsotiy  8  Allen  60  ;  Afar- 
tin  v.  Graves,  Id.  601  ;  in  both  of  which 
cases  the  instruments  set  aside,  had  been 
fraudulently  obtained,  and  might  there- 
fore hare  been  defended  at  law.  Clous- 
ton  V.  Shearer,  99  Mass.  209,  was  the 
case  of  an  outstanding  mortgage,  and 
SulliiHin  T.  Finnitfnn,  101  Mass.  447, 
was  the  case  of  a  forged  deed,  in  both 
of  which  the  defence  was  equally  avail- 
able at  law.  The  question  is  somewhat 
discussed  by  Woodrdfp,  J.,  in  Wil- 
Hams  V.  Fttxhugh,  37  N.  Y.  444,  in  re- 
gard to  contracts  void  for  usury :  Cofe 
V.  Savage,  10  Paige  583.  The  question 
is  very  fully  presented   in    Tucker  v. 


Kenniston,  47  N.  II.  267,  and  the.  cases 
extensively  reviewed  by  the  late  Chief 
Justice  Bellows. 

Mr.  Justice  Story,  in  his  Equity 
Jurisprudence,  defines  the  jurisdiction 
much  in  the  same  terms  as  before  stated 
by  Chancellor  Kbnt,  Vol.  I.  p.  700, 
22  439,  694,  700,  705.  In  some  of  the 
cases  the  courts  of  equity  have  inter- 
fered in  advance  to  prevent  the  defend- 
ant from  creating  a  cloud  upon  title : 
Tucker  v.  Keniston,  supra;  PtUett  r. 
Shepherd,  5  Paige  493.  The  jurisdic- 
tion is  also  recognised  in  Lounsburg  v. 
Purdy,  18  N.  Y.  515  ;  Dean  v.  Madison^ 
9  Wis.  482;  Kimberlg  v.  Fox,  27 
Conn.  307.  So  that  there  can  remain 
no  question  of  its  being  well  established 
in  all  the  equity  courts  of  this  country 
and  in  England. 

The  only  question  which    can  ever 
exist  in  any  such  case,  after  the  leading^ 
facts   are  established,  of  the  existence 
of  a  colorable  cloud  upon  the  plaintiff's 
title,   will   be,   whether  the  particular 
circumstances  demand  the  interference 
of  a  court  of  equity.    It  must  be  obvi- 
ous to  all,  that  the  question,  as  soggested 
in  the  opinion,  will  have  to  be  carefully 
weighed,  in  every  such  case — whether 
the  case  is  an  exceptional  one,  calling 
for  the  exercise  of  the  power  of  a  court 
of  equity  to  prevent  fraud  and  injustice, 
and  where  the  remedy  at  law  is  likely 
to  be  delayed  so  long  that  there  might 
be  danger  of  the  evidence  being  lost,  or 
in  some  way  irremediable  wrong  inter- 
vene.   Unless  there  appears  some  very 
special  and  exceptional  demand  for  the 
interference   of   a   court   of   equity,   it 
should    be  denied   in    all    snch   cases. 
Any  other  rule  would   but  invite  the 
transfer  of  the  trial  of  all  cases  affect- 
ing the  title  of  land,  from  the  courts  of 
common  law  to  those  of  equity ;   thus 
rendering  the  two  jurisdictions  concur- 
rent in  all  such  cases,  which  no  court 
has  ever  maintained.  I.  F.  B. 
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B.|  who  was  a  carpenter,  was  employed  by  R.  to  go  in  a  boat,  upon  a  submerged 
l«  owned  by  him  ;  and  do  certain  work  of  his  trade.  While  there  at  work,  a  shot 
was  fired  from  a  house  on  an  adjacent  lot,  which  wounded  B. ,  hence  his  action  for 
danuges.  It  appeared  that  R.  knew  his  possession  of  the  lot  was  resisted  and  a 
reson  to  arms  was  imminent  at  any  moment.  He  did  not  inform  B.  of  this  fact, 
tnd  the  latter  had  no  reason  to  believe  he  was  going  into  danger  when  employed 
to  do  the  work. 

tidd:  R.  was  liable.  The  risk  B.  legally  agreed  to  Uke  was  such  as  was 
seeesitrily  incident  to  his  employment. 

R.  eould  hare  relieved  himself  of  responsibility  by  informing  B.  of  the  facts 
of  the  danger. 

The  concealment  of  facts,  or  the  failure  to  state  them  by  employer  to  employee, 
vUdi  would  tend  to  expose  any  hidden  and  unusual  danger  to  be  encountered  in 
tfae coarse  of  the  employment,  to  a  degree  beyond  that  which  the  employment  fairly 
ioportg,  renders  the  employer  liable  for  injuries  resulting  therefrom  to  the  em- 
ployee. 

This  was  an  action  brought  by  Baxter,  a  carpenter  by  occupa- 
tion, to  recover  damages  for  certain  injuries  sustained  by  reason 
of  a  gunshot  wound  received  by  him  at  the  hands  of  some  unknown 
party,  Roberts  was  the  owner  of  a  certain  lot  in  San  Francisco^ 
covered  by  water,  and  lying  upon  the  southerly  side  of  Seventh 
street,  and  which  had  been  enclosed  by  him  with  a*  fence,  and  he 
employed  the  plaintiff  to  go  with  him  upon  these  premises  and 
perform  labor  there  as  a  carpenter.  Upon  reaching  the  lot  in  a 
boat,  the  plaintiff  and  another  employee  in  company  with  the  de- 
fendant commenced  to  tear  away  some  boards  from  a  fence  newly 
erected  thereon,  and  which  ran  across  the  northerly  corner  of  the 
lot  to  Seventh  street,  when  the  party  were  fired  upon  from  a  house 
or  shanty  situate  upon  a  neighboring  lot  to  the  west  of  Roberts's 
lot,  and  the  plaintiff  was  shot  through  the  joint  of  the  left  shoulder 
with  a  rifle-ball,  which  carried  away  portions  of  the  bone,  causing 
him  great  physical  suffering,  and,  in  the  opinion  of  his  medical 
attendant,  maiming  him  for  life. 

The  opinion  of  the  court  was  delivered  by 

Wallace,  C.  J. — The  evidence  upon  the  part  of  the  plaintiff 
tended  to  show,  and  the  verdict  of  the  jury  upon  the  issues  joined, 
must  be  considered  to  have  found  the  fact  to  be,  that  when  the 
defendant  engaged  the  services  of  the  plaintiff  to  work  upon  these 
premises  and  took  him  there  in  the  boat  for  the  purpose  of  per- 


Digitized  by  VjOOQ IC 


42  BAXTEB  V.  BOBEBTS. 

forming  the  labor,  the  defendant  knew  or  had  information  such  as 
would  reasonably  lead  him  to  believe  that  his. interference  with  the 
newly  erected  fence  would  be  forcibly  resisted  by  certain  other 
parties  who  had  erected  it  and  claimed  to  be  in  its  possession,  and 
who  actually  occupied  the  shanty  already  referred  to  with  loaded 
firearms,  within  shooting  range  of  this  fence,  and  who  had  an- 
nounced to  the  defendant  their  purpose  to  resist  by  force  any 
interference  therewith.     The  verdict  must  be  considered,  too,  to 
have  found  that  such  knowledge,  belief  or  information  as  the  de- 
fendant possessed  upon  these  matters  was  not  communicated  to, 
but  was  withheld  by  him  from  the  plaintiff,  who  went  to  the  per- 
formance of  the  work  in  ignorance  and  without  the  apprehension 
or  suspicion  that  in  going,  he  was  incurring  any  personal  danger 
or  hazard. 

The  learned  judge  of  the  court  below  stated  to  the  jury  that 
"  the  turning-point  in  this  case  is  the  charge  that  the  defendant, 
Roberts,  employed  the  plaintiff,  Baxter,  to  perform  a  service  which 
he,  Roberts,  knew  to  be  perilous,  without  giving  Baxter  any  notice 
of  its  perilous  character  ;*'  and  instructed  them  as  follows : — 

"  If  Roberts  knewr  or  if  he  had  good  reason  to  believe  that  rigid 
or  forcible  resistance  would  be  offered  to  him  and  his  party  by  parties 
whom  he  knew  or  believed  to  be  there,  on  the  ground  or  in  the 
vicinity  near  by,  it  was  his  duty  to  inform  Baxter  of  the  nature 
of  the  employment,  to  disclose  that  knowledge  so  that  Baxter 
might  act  understandingly  and  take  the  chances  if  he  chose  to  do 
so.  If  Roberts  had  such  knowledge  and  concealed  it  from  the 
plaintiff,  then  he  is  liable. 

"  If  you  find  the  persons  shooting  had  any  adverse  possession 
or  occupation,  whether  complete  or  otherwise,  at  the  time  of  the 
shooting,  and  the  defendant  knew  the  fact,  and  if  you  further  find 
that  the  defendant  had  knowledge  that  such  possession  would  be 
maintained  by  force  if  interfered  with  by  him  by  the  taking  of  the 
'  new  fence*  so  called,  and  concealed  such  knowledge  from  the  plain- 
tiff, and  failed  to  inform  him  of  the  danger  of  the  employment,  he 
must  be  held  liable  in  damages,  and  you  should  find  a  verdict  for 
the  plaintiff.'* 

That  one  contracting  to  perform  labor  or  render  service  thereby 
takes  upon  himself  such  risks  and  only  such  as  are  necessarily  and 
usually  incident  to  the  employment,  is  well  settled.  Nor  is  there 
any  doubt  that  if  the  employer  have  knowledge  or  information 
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Blowing  that  the  particular  employment  is  from  extraneous  causes 
known  to  him  to  be  hazardous  or  dangerous  to  a  degree  beyond 
that  which  it  fairly  imports,  or  is  understood  by  the  employee  to 
be,  he  is  bound  to  inform  the  latter  of  the  fact  or  put  him  in  pos- 
8es8ion  of  such  information ;  these  general  principles  of  law  are 
elementary  and  firmly  established.     They  are  usually  applied  to 
cases  in  which  the  employee  has  sustained  injury  by  reason  of  some 
defect  or  unsoundness  in  the  machinery  or  materials  unknown  to 
him,  about  which  he  is  employed  to  perform  labor,  and  of  which 
the  employer  knew,  or  might  have  known,  in  the  exercise  of  ordi- 
nary care  and  vigilance  on  his  part.     The  general  principle  which 
forbids  the  employer  to  expose  the  employee  to  unusual  risks  in 
the  coarse  of  his  employment,  and  to  conceal  from  him  the  fact  of 
such  danger,  is  not  affected  by  the  fact  that  the  danger  known  to 
fte  employer  arose  from  the  tortious  or  felonious  purposes  or  de- 
signs of  third  persons  acting  in  hostility  to  the  interests  of  the 
employer  and  through  agencies  beyond  his  control.     The  employee 
is  as  clearly  entitled  to  information  of  such  known  danger  of  that 
character  as  of  any  other  the  existence  of  which  is  known  to  the 
employer.     The  employer,  if  he  knew  or  was  informed  of  a  threat- 
ened danger  of  that  character,  was  bound  to  communicate  the  in- 
formation to  his  employee  about  to  be  exposed  to  it  in  the  course 
of  his  employment  and  in  ignorance  of  its  existence.     The  nature 
or  character  of  the  agency  or  means  through  which  the  danger  of 
injury  to  the  employee  is  to  be  apprehended  can  make  no  difference 
in  the  rule,  for  the  employee  is  entitled  in  all  cases  to  such  in- 
formation upon  the  subject  as  the  employer  may  possess,  and  this 
with  a  view  to  enable  him  to  determine  for  himself  if,  at  the 
proffered  compensation,  he  be  willing  to  assume  the  risk  and  incur 
the  hazard  of  the  business ;  and  if  the  employer  has  such  inform- 
ation or  knowledge  and  -withholds  it  from  the  employee,  and  the 
latter  afterwards  be  injured  in  consequence  thereof,  the  employer 
is  liable  to  him  in  damages  therefor. 

Judgment  aflSrmed. 

I.  For  one  to  lead  another  to  expose  him-  fallendi  caas&  obscure  loquitur  sed  etiam 
idfto  a  danger  or  loss  known  to  the  former  qui  insidiose  vel  obscure  dissimulat. 
a^  unknown  to  the  latter ^  wherehif  the  CiceroDe  Officiis,  B.  3,ch.  12  &  13.— 
latttr  is  injured^  is  a  tort  for  which  action  **  To  be  silent  is  one  thing,  concealment 
w^  lie,  is  another.  You  may  be  silent  respect- 
Dig,  p.  43,  3  2  (De  Dole  Malo). —  ing  facts  within  jour  knowledge,  with- 
Dolas  malufl  non  tantum  in  ea  est  qui  out  being  guilty  of  concealment.    You 
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are  gniltj  of  it  when  the  motive  of  your 
silence  h  a  wish  that  others  for  your  ad- 
van  taf;e  should  be  ignorant  of  facts 
which  you  know,  and  which  it  is^Tor 
their  interest  that  they  should  know.*' 
Obviously  too  broad  a  statement  and 
one  to  which  the  author  is  by  no  means 
fn  iihful. 

Com.  Dig.  **  Action  on  the  case  for 
dec^iplj**  A.  1.  **An  action  upon  the 
case  for  a  deceipt  lies  when  a  roan  does 
any  deceipt  to  the  damage  of  another." 

In  Chapman  v.  Pickersgill,  2  Wils. 
145,  where  case  was  held  to  lie  for 
maliciously  suing  out  a  writ  of  bank- 
ruptcy, WiLMOT,  C.  J.,  said :  **  It  is 
said  this  action  was  never  brought,  and 
so  it  was  said  in  Ashby  v.  White.  I  wish 
never  to  hear  this  objection  again.  This 
action  is  for  a  tort ;  torts  are  infinitely 
various,  not  limited  or  confined,  for 
there  is  nothing  in  nature  but  may  be  an 
instrument  of  mischief.'' 

As  to  cases  where  recovery  is  rested 
on  defendant's  duty  apart  from  contract, 
vide  Afarehall  v.  R.  W,,  11  C.  B.  655, 
opinions  of  Jkrvis,  C  J.,  and  Wil- 
UAMS,  J. ;  Burrows  v.  Gas  Co,^  infra 
p.  48 ;  vide  also  7  Am.  L.  R.  660-1. 

In  Bailfi  v.  Merrell,  3  Bulstrode 
95,  it  is  said  :  '*  Fraud  without  damage 
and  damage  without  fraud  gives  no  cause 
of  action y  but  where  these  two  do  both 
concur  and  meet  together  there  an  action 
lieth,"  &c. 

Cushing's  Strahan's  Domat,  Part  I. 
Book  I.  Tit.  VIII.,  Sec.  IV.  Art.  IX., 
p.  620.     **  When  any  loss  or  damage 
happens  from  an  accident,  and  when  the 
act  of  some  person  which  is  mixed  with 
the  accident  has  been  either  the  cause  or 
occasion  of  the  said  event,  it  is  by  the 
nature  of  the  act  and  by  the  connection 
which  it  may  have  with  what  has  hap- 
pened  that  we  ought  to  judge  whether 
the   said  person  should  be  made  to  an- 
swer for  the  damage,  or  should  be  ac- 
quitted of  it." 

Vide  Keeganr.  R.  R,^  4  Seluon  178-9, 
for  oases  under  the  general  point  I. 


See  Barrjf  y.  Croskey,  2  Johns*  & 
Henning  1,  for  a  statement  by  V.  C. 
(since  Lord  Hatubrlbt)  of  general 
principles  as  to  what  constitutes  misrep- 
resentation and  the  liability  for  it.  For 
authorities  on  general  point  above  see 
Smith  V.  Dobson^  3  M.  &  G.  82. 

Contributory  negligence  is  an  obvious 
exception  to  above  principle,  and  in  our 
jurisprudence  bars  all  recovery  on  plain- 
tiff's part :  vide  for  some  qualifications  to 
this  last,  Bridge  v.  Grand  Junction  R, 
R.  Co.,  3  M.  &  W.  248 ;  and  Li/nch  v. 
Nurdin,  1  Ad.,&  El.  N.  S.  29,  per  Den- 
man,  C.  J.,  for  cases  where  trespasser 
recovered  for  injury  done  him  by  de- 
fendant (the  ground  seems  to  be  that 
the  plaintiflTs  wrong  as  compared  with 
defendant's  was  relatively  naught,  and 
that  to  it  the  term  **  contributory  "  could 
not  rightly  be  applied) :  and  where 
plaintiff  ignorantly  contributing  to  his 
own  injury  was  also  allowed  to  recover. 
See  Tuff  V.  Warman,  2  C.  B.  N.  S. 
(89  E.  C.  L,)  p.  739,  for  dictum  as  to 
cases  where  a  wrong-doer  may  recover. 
Soulhcote  V.  Stanlet/,  1  H.  &  N.  247. 
Plaintiff  came  as  a  mere  visitor  to 
defendant's  hotel,  and  on  leaving  opened 
a  door  to  go  out  from  which  a  piece 
of  glass  fell  and  hurt  him.  Declaration 
alleged  carelessness,  negligence  and  de- 
fault, &c.,  on  defendant's  part.  Bram- 
WBLL,  B.,  .rested  his  opinion  on  the 
ground  of  there  being  no  commis- 
sion, but  merely  omission  alleged  on 
defendant's  part ;  that  declaration  did 
not  show  want  of  reasonable  care, 
and  that  therefore  plaintiff  could  not 
recover.  A  distinction  was  taken  be- 
tween a  visitor  invited  to  a  hou*<e  and 
one  coming  into  a  shop  on  business  as 
against  the  former.  John  v.  Bacon,  L. 
R.  5  C.  P.  437 :  Defendant  was  a  car- 
rier of  passengers.  Plaintiff,  such  pas- 
senger, fell  down  a  hatchway  in  hulk 
which  was  carrying  him  to  steamer  ;  al- 
lowed to  recover.  Bbbtt,  J.,  remarked  : 
^  I  doubt  whether  any  invitation  which 
does  not  amount  to  a  contract  or  to  a 
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falw  tnd  frandalent  misrepresentation 
can  Ve  the  foandation  of  legal  Iiabilit3r. 
If  the  contract  of  carriage  in  this  case 
did  not  corer  the  hulk,  I  should  doubt 
rery  much  whether  the  defendant  was 
litblc."  Vide  Indermaur  r.  Dames, 
infra. 

II.  A  oonditioH  implied  in  every  contrcuA 
(if  emplojfmetU  is  that  employee  shall  not  be 
apoftd  to  any  risk  which  he  cannot  gener' 
•Uj  foresee,  as  for  example,  such  as  are 
Ml  ordinarily  incident  to  the  employment. 
If  Ike  employer  knows  or  has  it  in  hi$  pow- 
er to  know  of  such  risk,  a  concealment  of 
it  ii  a  breach  of  comtract,  and  if  the  in- 
jwrif  ensue,  actions  both  in  tort  and  can- 
\rwd  will  lie. 

Kefgan  y.  Railroad^  4  Selden  178-9  ; 
Brfion  T.  Stewart,  3  MacQueen  SO. 
Negligenoe  of  fellow-serrant  is  regarded 
V  an  ordinarj  risk,  incident  to  the  em- 
plorment. 

Varies  r.  England,  33  Law  J.  Q.  B. 
Ml.  Employer  gare  employee  diseased 
beef  to  cat  up,  whereby  latter  was  injured. 
Actioa  held  to  lie. 

Patersonr.  Wallace,  1  MacQueen  751. 
"  When  a  master  employs  a  servant  in 
a  work  of  a  dangerous  character  he  is 
boand  to  all  reasonable  precaution  for 
the  safety  of  that  workman." 

Noges  V.  Smithy  28  Vt.  59.  The 
master  is  bound  to  exercise  care  and 
prodence  that  those  in  his  employment 
be  not  exposed  to  unreasonable  risks  and 
dangers. 

0' Byrne  r.  Bum,  16  Sec.  Ser.  1025 
(Scotch  Case).  Plaintiff,  who  was  an 
inexperienced  employee,  was  injured  in 
•attending  defendant's  machinery.  Held 
10  recover.  Everything  was  in  proper 
order,  and  the  danger  was  to  a  degree 
obrioos  ;  bat  plain  tiff  should  never  have 
been  put  at  such  work. 

Fra^r  on  Law  of  Scotland  relative  to 
Matter  and  Servant,  p.  5^3 :  "  The  mas- 
ter is  bound  to  Uke  all  reasonable  pre- 
caotiona  which  ordinary  prudence  would 
Mggest,  &d.  The  general  rule  appeara 
to  be  that  OB  the  one  hand  the  master  it 


responsible  in  damages  for  all  injuries 
arising  from  causes  which  he  might  have 
foreseen  and  obviated  ♦  ♦  ♦  ♦  all  risks 
which  can  be  said  to  arise  from  his  rash- 
ness, carelessness  or  neglect,  and  not 
properly  to  be  incident  to  the  contract. 
On  the  other  hand,  if  the  servant  b>i« 
just  as  good  opportunity  of  making  him- 
self aware  of  the  danger  as  the  master, ' ' 
&c. 

Cnshing's  Strahan's  Domat,  Part  I. 
Book  I.  Tit.  XV.  Sec.  U.  Art.  VI. 
(p.  471).  "  If  a  proxy  or  agent  suffers 
any  loss  or  damage  on  account  of  the 
affair  which  he  has  taken  in  hand,  we 
must  judge  by  the  circumstances  whether 
the  loss  ought  to  fall  on  the  proxy  or 
on  the  person  whose  affair  he  manages ; 
which  will  depend  on  the  quality  of  the 
order  which  was  to  be  executed,  the 
danger  if  any^-the  nature  of  the  event 
which  has  occasioned  the  loss — the  con- 
nection between  the  event  and  the  order 
that  was  executed — the  relation  which 
the  thing  lost  or  the  damage  sustained  had 
to  the  affair  which  was  the  occasion  of 
it,  &o.,  and  on  the  circumstances  which 
may  charge  the  one  or  the  other  with 
the  loss  or  discharge  them  of  it.  As  to 
which  we  must  cast  into  the  balance  the 
consideration  of  equity  and  the  senti- 
ments of  humanity  which  one  ought 
to  have  whose  interest  has  been  the  cause 
or  occasion  of  loss  to  another." 

Indermaur  Y,  Dames ^  2  Law  Rep.  C. 
P.  313,  Kbllt,  (C.  B).  ♦*  If  a  person 
occupying  such  premises  (i.  e,  with  shaft- 
holes  in  the  different  stories),  enters  into 
a  contract  in  the  fulfilment  of  which 
workmen  must  come  on  the  premises 
who  probably  do  not  know  what  is  usual 
in  such  places,  and  are  unacquainted 
with  the  danger  they  are  likely  to  incur, 
is  he  not  bound  either  to  put  up  some 
fence  or  safe-guard  about  the  hole,  or  if 
he  does  not,  to  give  such  workmen  a 
reasonable  notice  that  they  must  take 
care  and  avoid  the  danger  t  I  think  the 
law  does  impose  such  an  obligation  on 
him.    That  view  wae  taken  in  the  judg- 
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roent  in  the  court  below,  where  it  is  said 
(by  W1LLB8,  J.),  *With  respect  to 
such  a  visitor  at  least  we  consider  it 
settled  law  that  he,  using  reasonable  care 
on  his  part  for  his  own  safety,  is  entitled 
to  expect  that  the  occupier  shall  on  his 
part  use  reasonable  care  to  prevent 
damage  from  unusual  danger  which  he 
knows  or  ouffht  to  know  ;  and  that  when 
there  is  evidence  of  neglect  the  question 
whether  such  reasonable  care  has  been 
taken  by  notice,  lighting,  guarding  or 
otherwise,  &c.,  is  matter  of  fact  for  the 
jury.'  " 

Britton  V.  Great  Western  Cotton  Com- 
pany^ 41  L.  J.  Exch.  99.  Defendants  by 
statute  were  required  to  fenee  a  certain 
wheel,  which  they  failed  to  do.  Plaintiff's 
intestate  was  killed  by  the  wheel.  Jury 
found  that  there  was  no  contributory  neg- 
ligence on  decedent's  part.  Court  held 
that  decedent  by  merely  engaging  upon 
the  work,  the  danger  of  it  not  being 
obvious,  was  not "  volens,^^  and  the  plain- 
tiff on  the  verdict  could  recover. 

Priestly  V.  Fowler^  3  M.  &  W.  1. 
Master  does  not  guarantee  servant's 
safety  t .  e.  is  not  responsible  for  unknown 
danger :  is  not  bound  to  take  more  care 
of  the  servant  than  he  may  be  expected 
to  take  of  himself.  See  Lord  Abinobb'b 
opinion.  In  this  case  plaintiff  roust 
have  known  danger  as  well  as  master. 

Coomt  V.  New  Bedford  Cb.,  102  Mass. 
572.  The  extract  from  head-note  given 
below  contains  all  the  law  and  facts  of 
this  case  relevant  to  our  purpose.  For 
a  full  repertory  of  cases  bearing  on  the 
point  now  under  consideration,  see  ar- 
gument for  plaintiff's  counsel,  pages 
577-80,  and  p.  595  ;  see  also  opinion  of 
Hoar  and  Qbat,  JJ. 

Extract  from  head-note :  **  The  fact 
that  very  near  where  a  workman  is 
voluntarily  employed  in  a  manufactory, 
machinery  not  connected  with  his  work 
is  in  motion  the  dangerous  nature  of 
which  is  visible  and  constant,  is  not  con- 
clusive that  he  has  taken  on  himself  the 
risk  of  being  injured  by  it  in  modifica- 


tion of  the  implied  contract  of  his  em- 
ployer to  provide  for  him  a  reasonably 
safe  place  in  which  to  do  his  work,  and 
if  through  inattention  to  the  danger  he 
meets  with  such  an  injury  while  doing 
his  work,  and  sues  his  employer  there- 
for, the  question  whether  he  met  with  it 
with  due  care  on  his  own  part  and  by 
reason  of  the  neglect  of  his  employer 
to  give  him  suitable  notice  of  the  danger, 
is  for  the  jury." 

Riley  v.  Baxendaie,  6  H.  &  N.  443. 
Held  that  from  Ordinary  contract  of  ser- 
vice, a  stipulation  that  employer  should 
not  expose  employee  to  extraordinary 
risk  could  not  be  inferred.  There  might 
be  a  duty,  but  duty  did  not  raise  a  con- 
tract. Plaintiff  had  no  business,  if  em- 
ployment was  dangerous,  to  undertake  it ; 
and  in  this  case  he  must  have  known 
the  danger  quite  as  well  as  the  master. 
Williams  v.  Clough,  3  H.  &  N.  258  : 
Unsafe  ladder  of  employer,  defendant  ; 
recovery  because  danger  unknown  to 
plaintiff.  Wonder  v.  Baitimore^  R.  R. 
Co,  32  Md.  411 :  Dictum:  Master  must 
not  expose  servant  to  extraordinary 
risks.  Mellors  v.  Shaw,  101  E.  C.  L. 
(1  B.  &  S.)»  P*  437,  for  authorities  on 
master's  liability  towards  servant  for 
negligence.  Peck  v.  Neil,  3  McL.  22  : 
Action  by  stage  passenger  against  neg- 
ligent carrier;  another  stage  not  be- 
longing to  defendant  contributed  to  the 
injury,  recovery  allowed ;  said  the  court, 
'•Every  omission  of  duty  by  the  driver 
which  in  any  degree  increased  the  risk 
of  the  passengers,  subjected  the  defend- 
ant to  damages  for  an  injury  done  them. 
That  although  the  upsetting  of  the  stage  ' 
may  have  been  caused  immediately  by 
the  driver  of  the  mail-stage"  (the  third 
party),  **  for  which  he  and  his  employers 
were  liable  to  damages,  still,  if  NeiPs 
(defendant's)  driver  under  the  circum- 
stances did  not  use  all  the  means  which 
a  skilful  and  prudent  driver  could  and 
would  have  used  to  prevent  the  injury 
done,  the  defendant  is  liable." 

III.  7%«  contributory  nngligence  of  a 
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t&Hrd  person  wUkout  whidi  the  defendant  a 

^igtMce  would  not  have  harmed  theplain^ 

tiff^  is  no  defence.      There  is  no  distinction 

6€(weeii  ike  wilfid  and  negligent  fault  of 

mdi  third  person.    It  is  immaterial  whether 

the  ride  coaxes  from  the  dangerous  condition 

of  a  material  object  into  connection  with 

db'cft  thi  employee  is  brought  or  from  the 

daagenma  acts  of  a  third  person^ 

la  Lockhart  t.  LichtenthaUrf  4  Am. 
law  Reg.  N.  8.  15  (46   Penn.  158), 
will  be  found  a  tci^  full  discasnioa 
of  the  point  whether  plaintiff,  a  passen- 
ger, injured  bj  the  concarring  negligence 
of  his  carrierland  a  third  person,  has  any 
action  against  third  person.     It  will  be 
seen  that  his  action   against  carrier  is 
oerer  qaestinned,  nor  is  it  suggested  that 
the  fault  of  third  person   wonld  arail 
earner  as  a  defence.     The  court  held 
00I7  that  no  action   lay  against  third 
partr ;  and  while  some  of  the  authorities 
cited  retted  the  ruling  on  identity  of 
passenger  with    carrier,  thought    it  a 
principle  of  public  policy  to  incite  C4ir- 
rien  to  diligence  and  prudence  ;  it  will 
be  seen  that  the  cases  on  this  question 
are  quite  at  war.    Besides  cases  cited 
in  opinion  see  Peck  r.  Neil^  3  McLean 
23,  and  proton  ▼.  R  R.,  32  N.  Y.  602, 
and  Afooney  v.  R.  R.;  5  Robertson  (N. 
y.)548. 

lyich  r.  Nurdin,  1  Ad.  &  E.  (N.  S  ) 
29,  41  E.  C.  L.  426.  Defendant  left 
cart  standing,  a  child  led  horse  orer 
plaintiff,  another  child. — Action  lay. 
Dekmaw,  C.  J.,  says  :  '*  Between  wil- 
ful mischief  and  gross  negligence,  the 
boundary  line  is  hard  to  trace,  I  should 
'Wher  say  impossible.  The  law  runs 
them  into  each  other,  considering  such 
»  degree  of  negligence  as  some  proof 
of  malice."  This  is  applied  to  defend- 
iot,  and  certainly  to  a  still  less  degree 
could  the  distinction  be  taken  in  regard 
to  wrong  of  the  contributing  third 
person. 

Smith  r.  Dobson,  1  M.  &  G.  60. 
Plaintiff's  barge  was  sunk  by  a  swell 
««M«d  by  the  defendant's  steamer,  which 


plaintiff  alleged  was  run  too  near  barge 
and  too  rapidly.  Defence  that  a  larger 
steamer  first  caused  the  swell  and  defend- 
ant only  increased  it ;  with  a  further  plea 
of  mismanagement  on  part  of  plaintiff's 
serrant  The  Lord  Chief  Justice  told 
the  jury  that  the  plaintiff  was  not  en- 
titled to  recover  if,  in  their  judgment,  the 
misconduct  of  the  plaintiff's  serrants  or 
the  insufficient  manning  of  the  barge 
contributed  to  the  loss,  or  if  the  injury 
was  occasioned  wholly  by  the  Ramona 
(the  larger  steamer).  Verdict  for 
plaintiff,  not  disturbed  on  rule.  Er- 
BKINB,  J.,  said  :  '*  I  also  am  of  opinion 
that  there  is  no  ground  for  entering  a 
rerdict  for  defendant,  and  that  rerdict 
found  for  plaintiff  was  right ;  the  jury 
might  well  conclude  from  the  evidence 
that  the  defendant  had  either  caused  or 
contributed  to  the  accident.  Though  the 
swell  occasioned  by  the  Watcr-Lily  " 
(defendant's  steamer),  *' might  not 
have  sunk  the  barge  if  the  water  had 
not  been  previously  agitated  by  the  Ra- 
mona, still  if  the  jury  thought  that  the 
accident  would  not  have  occurred  but  for 
the  improper  conduct  of  the  defendant's 
servants,  the  defendant  was  in  strictness 
liable  for  the  whole  damage.  Atott  v. 
Hudson  R,  R,f  S  Bosw.  345,  concurrent 
wrong  of  third  person  no  defence  to 
defendants  :  Colegrove  v.  Harlem  R.  R., 
6  Duer  382,  and  N.  Y.  ^  N.  H.  R.  R., 
20  N.  Y.  492,  relied  on.  Defendant's 
train  cut  hose  of  firemen  trying  to  put 
out  fire,  which  injured  plaintiff's  pro- 
perty, held  to  be  error  to  direct  the 
jury  that  if  firemen  were  negligent  in 
not  warning  train,  plaintiff  could  not 
recover. 

Eaton  V.  Boston  (f  Lowell  R.  R.,  11 
Allen  505.  Action  of  tort  by  passenger 
against  carrier  for  injury  to  person. 
Colt,  J.—**  It  is  no  answer  to  an  action 
by  a  passenger  against  a  carrier  that  the 
negligence  or  trespass  of  a  third  person 
contributed  to  the  injury.  These  propo- 
sitions would  be  more  manifest  if  this 
action  had  been  brought  in  form  upon 
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the  implied  nndertaking  of  the  defend- 
ants, but  the  plaintiff  maj  elect  to  sae 
in  tort  or  contract,  and  the  rule  of  duty 
is  the  same  in  either  form  of  action : 
Warren  v.  Fiichhurg  R,  R,  S  Allen 
227  ;  Ingall  v.  Bills,  9  Met.  1  ;  MrEl- 
roy  V.  Nashua  4r  Lowell  R.  R.,  4  Cosh. 
400;  Sullivan  v.  Philadelphia ,  ^c,  R. 
R.,  30  Penn.  State  R.  234.  Even  if  no 
pririty  of  contract  existed  and  the  in- 
jury was  the  result  of  the  joint  acts  of 
defendants  and  the  owner  of  the  load 
of  hay  and  the  Eastern  R.  R.  Co.,  it 
would  furnish  no  defence  to  this  action  : 
for  in  actions  of  this  description  non- 
joinder of  the  defendants  cannot  be 
availed  of  in  bar.  And  this  is  true  al- 
though the  party  contributing  by  his 
negligence  was  acting  without  concert 
with  and  entirely  independent  of  the 
defendants  :  lllidge  v.  Goodwin,  5  C.  & 
P.  190." 

Burrows  v.  The  March  Gas  ^  Coke  Co., 
L.  R.  5  Exch.  67,  (affirmed  L.  R.  7 
Exch.  96).  The  defendants,  a  gas 
company,  having  contracted  to  supply 
the  plaintiff  with  a  service-pipe  from 
their  main  to  the  meter  on  his  pre- 
mises, laid  down  a  defective  pipe  from 
which  the  gas  escaped.  A  workman 
in  the  employ  of  a  gas-fitter  engaged 
by  the  plaintiff  to  lay  down  the  pipes 
leading  from  the  meter  over  the  pre- 
mises, negligently  took  a  lighted  can- 
dle for  the  purpose  of  finding  out 
whence  the  escape  proceeded.  An  ex- 
plosion then  took  place  whereby  damage 
was  occasioned  to  the  plaintifi^s  premises, 
to  recover  compensation  for  which  the 
plaintiff  brought  his  action  against  the 
ilcfendants. 

Held,  1 .  That  the  damage  was  not  too 
remote  : 

2.  That  the  plaintiff  not  being  mas- 
ter of  the  workman  could  not  be  consid- 
ered as  contributing  to  the  damage  by 
reason  of  his  act :  and 

8.  Was  therefore  entitled  to  recover. 

Says  Kelly,  C.  B.,  after  stating  the 
case  and  arguing  that  the  plaintiff  was 


not  responsible  for  the  workman's  neg- 
ligence: **The  defendants  having  been 
guilty  of  negligence  by  which  the  acci- 
dent was  caused,  the  plaintiff  is  entitled 
to  maintain  his  action  to  recover  codl- 
pensation  from  the  defendants  for  the 
damage  occasioned  to  his  property." 

Says  CuAinrBLL,  B. :  ''It  does  not 
appear  to  me  in  the  view  I  take,  very 
important  whether  this  action  should  be 
considered  as  founded  in  contract  or 
upon  a  duty.  Whether  it  was  the  case 
of  a  contract  or  of  a  duty,  it  seems  to 
me  the  defendants  have  failed  in  the 
performance  of  it,  and  ther  consequence 
of  such  a  failure  was  the  damage  com- 
plained of." 

Says  PiooTT,  B. :  **It  was  argued 
for  the  defendants  that  the  damage  was 
too  remote.  Now  the  mere  fact  that 
there  is  another  cause  brought  in  with- 
out which  the  damage  would  not  have 
occurred,  does  not  in  my  view  make  the 
first  and  main  cause  a  remote  cause  of 
the  damage;  it  can  only  disentitle  the 
plaintiff  to  recover  in  cases  where  the 
ground  may  be  taken  that  he  has  con- 
tributed that  without  which  the  damage 
would  not  have  occurred.  It  seems  to 
me  that  the  escape  of  the  gas  was  plainly 
the  proximate  cause  of  the  damage  of 
which  the  plaintiff  complains.  If  that 
be  so,  though  there  is  another  cause 
without  which  the  explosion  would  not 
have  happened,  yet  that  does  not  disen- 
title the  plaintiff  from  recovery,  unless 
he  can  be  affected  by  the  negligent  con- 
duct of  Sharratt"  (the  workman),  '*and 
so  must  be  taken  to  have  contributed  to 
the  damage.  I  do  not  think  that  the 
plaintiff  is  responsible,  &c.  As  my 
Lord  has  put  it,  there  were  two  indepen- 
dent contractors  employed  by  the  plain- 
tiff to  do  work  upon  the  premises.  Both 
are  guilty  of  negligence  by  which  the 
plaintiff  sustains  considerable  damage. 
Is  the  plaintiff  disentitled  to  complain 
of  the  negligence  of  one  because  the 
other  contributed  to  the  damage  f  It 
seems  to  me  he  ouftht  to  be  entitled  to 
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complain  of  both  and  to  be  able  to  re-  a  driver  of  a  third  track  tried  to  pase  be- 
corer  against  both.  The  fact  that  he  is  tween  the  two,  and  was  not  negligent  in 
entitled  to  recover  against  one  cannot  so  doing ;  he  upset  defendant's  truck, 
deprire  him  of  his  right  to  recover  whereby  plaintiff  was  hart.  Action  sas- 
against  the  other."  tained  citing  Lynch  v.  Nurdin, 

VandeiAHrgk  v.  TVuax,  4  Deniu  465  :  Danville  Turnpike  Co,  v.  Stewart,  3 
Defendant  having  had  a  quarrel  with  a  Mete.  (Ken.)  p.  122  :  Dictum:  **  Where 
W  in  the  street  in  a  citv,  took  op  a  an  injury  is  caased  by  negligence  of  two 
pidc-axe  and  followed  him  into  the  persons,  the  fault  of  one  is  no  excuse 
pUintif  s  store  whither  he  fled,  and  in  for  that  of  the  other.  Both  in  that  ease 
eii4eaToring  to  keep  out  of  defendant's  are  liable  to  the  party  injured.'' 
reach  the  boy  ran  against  and  knocked  McCahill  v.  Kipp.,  2  £.  I).  Smith 
oat  the  faucet  fpom  a  cask  of  wine,  by  413.  Defendant  left  his  horse  staading; 
means  of  which  a  quantity  of  wine  ran  a  third  person  frightened  it  so  that  it  ran 
OBt  and  was  wasted  :  held  that  the  de-  away  and  injured  plaintiff.  Action  lay. 
ieidant  was  liable  to  the  plaintiff  in  lUidye  v.  Goodwin,  5  Carrington  &  P. 
dtaages.  1 90.    Defendant  left  his  cart  unguarded  ; 

See  also  Ricker  t.  Freifman,  11  Am.    a  bird  person  struck  the  horse  so  that 
lav  Beg.  N.  S.  692.  it  backed  into  and  broke  plaintiffs  win- 

In  Guille  ▼.  Swan,  19  Johnson  381,  dow.  Action  lay. 
tlw  immediate  actors  in  the  wrong  Mooney  v.  R,  R.,  5  Roberts  (N.  T.) 
vhich  was  done  to  the  plaintiff  were  553.  '<  Even  a  party,"  says  Robebt- 
nored  by  their  sympathy  for  the  defend-  son,  J.,  "  guilty  of  negligence  himself 
ant,  who  had  brought  himself  into  a  peril-  is,  in  reference  to  the  degree  of  care  he 
oos  condition  by  ascending  in  a  balloon,  is  bound  to  use,  entitled  to  rely  on  the 
The  balloon  descended  into  plaintiffs  obligation  of  others  to  use  ordinary 
garden,  which  was  near  where  it  had  care  to  avoid  the  consequences  of  his 
gone  op,  and  a  crowd  of  people  seeing  negligence  when  threatened  by  it  with 
the  d^endant  hanging  out  of  the  car  in  an  injury,  and  is  exempted  from  liabil- 
great  peril ,  mshed  into  the  garden  to  ity  for  the  effect  of  a  failure  by  others 
relieve  him,  and  in  so  doing  trod  down  to  discharge  their  duty  in  that  respect." 
the  plaintiff's  vegetables  and  flowers.  By  the  word  "others"  the  learned 
For  the  wrong  done  by  the  crowd  as  judge  appears  to  have  referred  not  to 
well  as  for  the  injury  done  by  himself,  third  persons  but  to  plaintiffs  guilty  of 
ibc  defendant  was  held  answerable  as  a  contributory  negligence, 
trespasser.  Although  the  ascent  was  IV.  Where  the  attempt  of  the  em- 
Mt  illegal,  it  was  a  foolish  act,  and  the  ;)%er  to  Aare  his  work  carried  out  is  the 
Pendant  ought  to  have  foreseen  that  contingency  which  determines  the  happening 
iujorious  consequences  might  follow,  of  the  injury,  the  employment  is  causa 
The  case  seems  not  to  have  been  put  causans  and  not  merely  caus&  sine  qu& 
^on  the  ground  of  a  concert  of  action  non  of  the  injury, 
^ttvemthedefeudant  and  the  multitude,  Greenland  y.  Chaplin,  5  Exch.  247. 
^  on  the  ground  that  the  defendant's  Says  Pollock,  C.  B.  :  "  I  am  desirous 
descent,  under  snch  circumstances, would  to  be  understood  that  I  entertain  con- 
ordinariljr  and  naturally  draw  a  crowd  siderable  doubt  whether  a  person  who  is 
of  people  about  him  either  from  curios-  guilty  of  negligence  is  responsible  for 
nr,"  4c.  all  the  consequences  which  may  under 

Povfll  V.  Depeny,  S  Cush.  800.     De-   any  circumstances  arise,  and  in  respect 
fwidant  negligently   left    his  truck   in    of  mischief  which  could  by  no  reason- 
lb*  street;  another  truck  stood  opposite  i    able    person     have    been    anticipated. 
Vol.  XXII.— 4 
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Whenerer  that  case  shall  arise  I  shall  See  1   Leading  Cnininal   Cases   27, 

certainly  desire  to  hear  it  argued  and  to  Whits  r.  Font.  Pettingill  r.  Rideout^  6 

consider  whether  the  rale  of  law  be  not  N.  H.  454,  with  authorities,  decided  that 

this :  that  a  person  is  expected  to  an-  a  ciril  action  maj  at  once  be  broa^^ht 

ticipate  and  guard  against  all  reasonable  against  a  felonious  tort-feasor,  the  policy 

consequences,  but  that  he  is  not  by  the  of  the  contrary  doctrine  being  inappli- 

law  of  England  expected  to  anticipate  cable    to   this    country  :   Boardntan  r. 

and  guard  against  that  which  no  reason-  Gere  et  al.f  15  Mass.  331,  to  the  same 

able  roan  would  expect  to  occur."     Vide  effect  with  authorities,   action   against 

Burrowx  r,  Gcie  Co.,  ntpra^  p.  48.  partner  of  wrong-doer  on   partnership- 

As  to  remoteness    of   damage,   vide  note  (rule  of  suspension  said  to  be  con- 
Broom  Leg.  Max.  (5  Ed.   1870).  216,  fined  to  robberies  and  larcenies.) 
for  excellent  selection  of  authorities.  (h«ry ;  whether  defendant  was  crimin- 

V.  A  criminal  prosecution  against  the  ally  liable.     1  Leading  Criminal  Cases 

third  persons  in  the  principal  cetse  guilty  42,  49,  cum  notis, 

of  the  assault^  not  necessary  before  bringing  H.  R. 
civil  suit  against  employer. 


ABSTRACTS   OF   RECENT   AMERICAN    DECISIONS. 

supreme  court  op  alabama.* 

supreme  judicial  court  of  new  hampshire." 

court  op  chancery  op  new  jersey.* 

supreme  court  op  new  york.* 

supreme  court  op  vermont.* 

Action. 

For  Injury  to  Real  Estate  does  not  survive  to  Administrator, — At  com- 
moQ  law,  a  remedy  by  action  on  the  case  for  an  injury  to  real  estate  did 
not  sarvive  in  favor  of  an  administrator.  Forist  v.  Androscoggin  R.  /. 
Co.,  52  N.  H. 

To  sustain  an  action  on  the  case  under  the  statute  of  New  Hamp- 
shire, by  an  administrator  for  an  injury  to  real  estate  after  the  death  of 
his  intestate,  the  facts  on  which  his  right  to  sue  depends  must  be  stated 
in  the  declaration  :  Id, 

Administrator.    See  Action, 

Admiralty. 

Jurisdiction  over  Maritime  Contracts  is  exclusive  in  United  States 
Courts, — The  United  States  District  Courts  have  jurisdiction,  exclusive 
of  the  State  Courts,  to  enforce  maritime  contracts  according  to  the  usage 
and  practice  of  Courts  of  Admiralty :  Murphy  v.  Mobile  Trade  Com- 
panyy  49  or  50  Ala. 

>  From  Hon.  Thos.  G.  Jones,  Reporter ;  to  appear  in  49  or  50  Ala.  Reports. 
«  From  J.  M.  Shirley,  Esq.,  Reporter  ;  to  appear  in  52  N.  H.  Reports. 
»  From  C.  E.  Green,  Esq.,  to  appear  in  Vol.  9  of  his  Reports. 

*  From  Hon.  O.  L.  Barbour,  to  appear  in  Vol.  65  of  his  Reports. 

*  From  J.  W.  Rowell,  Esq.,  Reporter  ;  to  appear  in  45  Vt.  Reports. 
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The  commoD-Iaw  remedy  saved  to  suitors  by  the  Jadiciary  Act  of  1789 
is  sach  a  remedy  as  attaches  to  the  interests  of  the  owner  in  the  vessel, 
because  it  is  the  property  of  the  defendant,  and  not  because  the  vessel 
is  tbe  oflFending  or  responsible  thing  :  Id, 

A  contract  for  supplies  furnished  in  Mobile,  at  the  instance  of  the 
master,  to  a  steamboat  enrolled  and  licensed  in  that  port,  and  plying 
between  there  and  Columbus,  Miss.,  the  owner  being  a  resident  citizen 
of  Mississippi,  is  a  maritime  contract,  the  Admiralty  jurisdiction  of  which 
is  exclusively  in  the  District  Court :  Id, 

The  proceedings  in  Admiralty  embraced  in  R.  C.  3127-3147  arc  in- 
operative in  all  cases  of  maritime  contract  whether  a  lien  is  created  or 
Dol:  Id, 

Quere,  whether  they  are  not  unconstitutional  in  respect  to  contracts, 
not  maritime :  Id. 

Assumpsit. 

VolttfUary  Paymmtt. — The  plaintiff  voluntarily,  and  without  the  re- 
quest of  the  defendant,  paid  taxes  assessed  on  real  estate  in  the  pos- 
session of  the  defendant,  who  had  the  equitable  title  thereto,  but  the 
legal  title  of  which  was  in  the  plaintiff,  who  claimed  to  own  the  equitable 
title  also^  and  denied  the  title  of  the  defendant,  and  her  right  of  pos- 
session. Mdd,  that  the  plaintiff  could  not  recover  of  the  defendant  for 
the  money  thus  paid :  Bryant  v.  Clark,  45  Vt. 

Voluntary  Payment — Officer, — The  defendant,  a  constable,  having  an 
ezecutioa  in  favor  of  S.  against  the  plaintiff  in  his  hands  for  collection, 
atler  demanding,  but  before  receiving,  payment  of  the  same,  advanced 
the  amount  thereof  to  S.,  at  his  request,  and  retained  the  execution  in  his 
hands,  and  the  money  when  paid  thereon,  was  to,  and  did,  belong  to  the 
defendant.  Subsequently,  tne  plaintiff,  knowing  the  foregoing  facts, 
paid  the  amount  of  said  execution  to  the  defendant,  with  the  fees  for 
the  collection  thereof,  without  objection.  Held,  that  the  plaintiff  could 
ttot  recover  back  the  fees  so  paid :  Strafford  v.  BlaisdeU,  45  Vt. 

Bankruptcy.    See  State  Courts. 

Discharge — Fraudulent  Debt, — The  recovery  of  a  judgment  upon  a 
eoQtract  induced  by  a  fraud,  is  a  waiver  of  the  fraud,  and  the  judgment 
is  not  a  debt  created  by  fraud,  within  the  meaning  of  the  Bankrupt  Act ; 
and  the  plea  of  a  discharge  in  bankruptcy,  is  a  good  defence  to  an  action 
of  debt  founded  upon  such  judgment :  Palmer  v.  Preston,  45  Vt. 

Bill  of  Lading. 

Ass^meni, — The  assignment  of  a  bill  of  lading  as  collateral  security, 
conveys  title  to  the  cargo  :   Tilden  v.  Minor,  45  Vt. 

Bills  and  Notes.     See  Debtor  and  Creditor, 

Charging  a  Joint  Owner  as  Endorser. — A  joint  owner  of  a  promissory 
note  cannot  be  charged  as  endorser,  in  an  action  brought  by  his  co-owner, 
or  one  who  is  not  a  bond  fide  holder  for  value  and  without  notice  of  the 
defendant's  rights,  and  did  not  acquire  it  in  the  usual  course  of  business, 
Md  before  maturity :  Norton  v.  Edgar,  65  Barb. 

If  one  of  two  joint  owners  of  a  note  is  authorized  to  sell  his  oo-own- 
^'s  mterest  therein,  and  does  sell  it,  with  his  own,  the  whole  interest 
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will  pass  to  the  purchaser;  and  whether  the  latter  can  recoTer  against 
the  co-owner,  as  endorser,  will  depend  upon  whether  he  obtained  the 
note  under  circumstances  which  entitle  him  to  insist  that  such  co-owner 
is  estopped  from  proving  facts  that  will  protect  him  against  such  lia- 
bility: Id. 

Where  one  of  two  joint  owners  of  a  note,  without  authority  from  his 
co-owner,  sells  the  latter's  interest  in  the  note,  the  purchaser  will  acquire 
only  the  interest  of  the  seller  in  such  note  :  Id. 

Where  a  person,  knowing  that  a  constable  has  seized  and  offered  for 
sale  only  the  interest  of  one  of  two  joint  owners  in  a  promissory  note, 
purchases  that  interest  at  the  sale,  such  sale  and  purchase  will  carry  no 
interest  in  the  endorsement  of  the  same  owner  on  which  an  action  can 
be  maintained  by  the  purchaser :  Id. 

Boundary. 

How  proved. — An  ancient  boundary,  of  a  public  municipal  jurisdiction, 
not  marked  by  visible  monuments,  and  of  which  there  is  not  higher  evi- 
dence may  be  proved  by  general  reputation  :  Morgan  v.  Mayor  of  the 
City  of  Mobile,  49  or  5b  Ala. 

The  location  of  a  boundary  is  subject  to  parol  evidence :  Id. 

Certiorari. 

To  whom  to  he  directed. — When  a  case  is  made  for  issuing  a  writ  of 
certiorari^  it  will  be  directed  to  all  persons  whose  return  is  necessary  to 
enable  the  court  to  determine  the  regularity  or  validity  of  the  proceed- 
ings of  the  officer  or  tribunal  sought  to  be  reviewed  :  The  People  ex  ret 
Davis  V.  Hm  et  al,  65  Barb. 

If  the  writ  is  directed  to  all  the  officers  or  bodies,  whose  action  was 
necessary  to  complete  the  act  which  is  pomplained  of,  it  is  enough. 
Each  officer,  body  or  board  can  return  as  to  the  part  performed  by  him- 
self, or  by  itself,  and  then  the  court  will  have  before  it  all  the  information 
that  could  be  obtained  by  issuing  any  number  of  separate  writs :  Id. 

When  the  acts  of  different  officers  do  not  form  parts  of  one  entire 
official  act,  then  writs  must  issue  to  each  hody  or  officer  whose  act  con- 
tributes to  the  completion  of  the  act  complained  of:  Id. 

When  ministerial  acts  enter  into,  and  form  part  of,  the  act  complained 
of  as  illegal,  the  writ  is  properly  directed  to  the  officer  or  body  thus 
acting;  although,  under  the  circumstances,  the  writ  could  not  issue 
against  an  officer  or  body  acting  ministerially :  Id. 

Ministerial  Acts,  when  Reviewed. — The  act  of  a  ministerial  officer 
cannot  be  reviewed  on  certiorari,  unless  it  is  connected  with  the  judicial 
action  of  some  other  officer ;  nor  then,  unless  it  is  necessary  to  enable 
the  court  from  which  the  writ  issues  to  grant  the  appropriate  relief:  Id. 

Compelling  Return  by  Ministerial  Officer. — When  the  only  relief  t^o  a 
party  is  a  certiorari,  and  relief  cannot  be  granted  without  having  before 
the  court  the  action  of  a  ministerial  officer,  in  reference  to  the  same 
matter,  it  is  the  right,  as  it  is  the  duty,  of  the  court  to  compel  a  return 
of  such  matter,  in  obedience  to  the  writ :  Id. 

Collateral  Security.    See  BiU  of  Lading. 
Damages  for  Conversion — Expenditure  in  finishing  Goods  to  make 
them  saleable. — When  one  is  liable  to  account  for  the  property  of  an- 
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other  rightfallj  taken  by  him,  and  which  he  has  managed  and  disposed 
of  in  good  faith,  and  with  common  prudence  and  due  diligence,  he  is 
only  liable  for  the  amount  actually  realized  by  him :  Rowan  v.  State 
Aiiii,45Vt.  . 

When  property  held  as  collateral  security  is  taken  into  the  possession 
of  the  creditor  in  such  an  unfinished  state  thut  a  court  of  chancery  would 
order  it  finished  by  a  receiver,  and  the  creditor  does  in  thut  respect  whut 
ehaocery  would  have  ordered,  he  is  properly  chargeable  with  the  avails 
thereof  when  finished,  notwithstanding  it  was  finished  with  his  property 
and  by  his  means  ;  but  equity  requires  that  the  avails  thereof  should  be 
applied  to  the  extinguishment  of  the  creditor's  disbursements  in  that 
behalf,  before  any  application  is  made  upon  the  debt;  and  any  equity 
aeqaircd  by  an  attachment  of  such  unfinished  property  as  the  property 
of  the  pledgor,  is  subordinate  to  such  equity  of  the  creditor :  Id. 

Constitutional  Law.    See  Statutes. 

Bdng  Wtlness  against  self —  Waiver  of  Privilege. — The  prohibition  of 
tbe  constitution  of  the  state  against  compelling  a  subject  to  accuse  or 
furnish  evidence  against  himself  (Bill  of  Rights,  Art.  XV.)  may  be 
val?ed  by  him,  and  is  waived  by  his  consenting  to  be  a  witness  in  his 
own  behalf,  under  the  Act  of  1869,  in  relation  to  respondents'  testifying 
ia  criminal  cases  (ch.  23,  Laws  of  1869),  and  he  thereby  subjects  him- 
^If  to  the  rules  and  tests  applicable  to  other  witnesses :  State  v.  Oher^ 
52  x\.  H. 

St'itute  may  be  good  in  part  and  had  in  part —  When  divisible  in 
the  Nature  of  the  Subject-matter  or  in  its  Provisions,  the  unohjectionahle 
Part  will  he  sustained. — If  some  of  the  provisions  of  a  statute  are  viola- 
tire  of  the  constitution,  while  others  'are  consistent  with  it,  the  latter 
will  be  maintained,  if  they  can  be  separated  from  and  stand  without  the 
anconstitutional  parts  of  the  law :  Lowndes  County  v.  Hunter^  49  or  50 
Ala. 

Id  the  application  of  the  rule,  it  is  not  material,  that  the  constitu- 
tional and  unconstitutional  provisions  are  mingled  in  the  same  section 
of  the  statute,  if  they  are  not  so  essentially  and  indispensably  connected, 
that  if  the  unconstitutional  provision  is  stricken  out,  that  which  remains 
is  not  capable  of  execution  according  to  the  legislative  intent :  Id. 

If  matter  foreign  to  the  subject  expressed  in  the  title  is  introduced 
into  the  statute,  and  is  divisible  from  that  which  falls  within  the  title, 
and  the  Utter  can  stand,  and  have  effect  without  the  former,  then  only 
■0  much  of  the  statute  as  is  not  embraced  by  the  title  is  void  :  Id. 

When  a  statute  created  a  claim  against  a  county,  and  provided  no 
remedy  for  its  enforcement,  a  suit  by  summons  and  complaint  against 
the  county  is  the  proper  remedy  :  Id. 

Contract. 

Wagers — At  Common  Law  not  void  unless  against  Policy — May  not 
he  mforced  although  not  criminal. — The  common  law  allowing  actions 
to  be  maintained  upon  a  wager,  in  cases  not  contrary  to  public  policy,  or 
prohibited  by  statute,  has  never  been  adopted  in  this  state :  Winchester 
V  NiUter,  52  N.  H. 

In  this  state  all  wager  contracts  are  void ;  but  a  bet  or  wager,  uncon- 
nected with  a  criminal  offence,  is  no  offence  against  the  criminal  law :  Id. 
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A  bet  upon  the  result  of  a  squirrel  hunt  is  not  a  violation  of  any  law 
of  this  state :  Id. 

The  plaintiff  presided  at  a  meeting  at  which  it  was  agreed  to  have  a 
squirrel  hunt.  The  side  that  should  be  beaten  in  the  contest  was  to  pay 
for  supper  for  both  sides.  It  was  arranged  that  each  man  should  pay 
for  his  own  supper,  and  for  that  of  one  man  on  the  victorious  side ;  but 
the  two  captains  (the  defendants)  were  to  engage  and  be  responsible  for 
the  suppers  for  all  the  men,  and  the  matter  was  to  be  aflerwards  adjusted 
between  the  captains  and  their  men.  In  pursuance  of  this  arrangement, 
the  plaintiff  furnbhed  suppers  for  all  the  men,  knowing  and  understand- 
ing fully  how  the  suppers  were  to  be  paid  for  in  the  end.  J3cW,  that 
the  plaintiff  was  entitled  to  recover  of  the  two  defendants  the  price  of 
all  the  suppers :  Id, 

Corporation. 

Effect  of  Proxy — Notice  to  Principal — A  stockholder  in  an  insurance 
company  allowing  representation  by  a  proxy  in  a  meeting  of  the  stock- 
holders of  such  company,  must  be  visited  with  notice  and  knowledge 
of  all  the  proceedings  transacted  by  the  stockholders  in  such  meeting, 
known  to  his  proxy.  In  legal  effect  the  proxy  is  the  principal :  Thames 
v.  Centred  City  Insurance  Co.,  49  or  50  Ala. 

Right  against  a  Stockholder  in  Debt  to  Corporation — Lien  on  Stock. 
— At  common  law  there  is  no  lien  implied  in  favor  of  a  corporation  to 
charge  the  stock  of  a  shareholder  with  debts  due  from  him  :  Mut.  Ins. 
Co.  V.  CuUom,  49  or  50  Ala. 

The  act  incorporating  the  "  Mobile  Mutual  Insurance  Company"  de- 
clares a  lien  in  favor  of  the  corporation,  on  the  stock  of  a  shareholder 
for  "  any  debt  or  liability  of  such^  stock  holder  to  the  company."  Ilelt/^ 
to  embrace  not  only  a  debt  for  an  unpaid  balance  on  the  subscription  for 
stock,  but  a  general  debt  contracted  with  the  corporation,  without  notice 
of  the  assignment  of  the  stock :  Id. 

Covenant. 

In  relation  to  Building  on  Land —  What  is  Violation  of— Interference 
by  Equity. — An  agreement  under  seal,  made  subsequent  to  a  conveyance 
of  a  lot  of  laud,  that  the  vendee  would  build  thereon  within  a  year,  a 
residence  to  cost  not  less  than  $18,000,  and  would  place  the  main  front 
wall  thereof  twelve  feet  from  the  line  of  the  street,  and  that  the  ven- 
dors, in  case  of  any  further  conveyances  of  lots  on  that  street,  would 
stipulate  and  provide  with  the  purchasers  that  the  houses  to  be  erected 
on  such  lots  between  speci6ed  streets,  should  be  so  erected  that  the  main 
front  wall  should  be  on  a  line  twelve  feet  from  the  line  of  the  street, 
will  be  enforced  in  equity,  as  against  a  subsequent  grantee,  with  notice. 
Equity  will  charge  the  conscience  of  the  grantee  with  such  agreement, 
though  it  neither  creates  an  easement  nor  runs  with  the  land :  Kirhpat- 
rick  V.  Peshine^  9  C.  K.  Green. 

The  vendee  with  whom  such  agreement  was  made  is  entitled  to  the 
benefit  of  a  covenant  contained  in  the  deed  to  such  subsequent  grantee, 
binding  her  so  far  as  her  land  is  concerned,  substantially  to  the  observ- 
ance of  the  agreement,  notwithstanding  the  absence  of  any  privity  be- 
tween them  :  Id, 

The  erection  of  a  bay  window,  one  story  high,  built  up  from  the 
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foandiitioD-wall,  aad  extend'mg  beyond  the  line  of  the  twelve  feet,  is  a 
fiolatioo  of  the  agreement,  and  will  be  restrained :  Id. 

The  erection  of  a  stone  stoop  or  steps  occupying  the  whole  width  of 
the  twelve  feet,  is  not  an  infringement  of  the  agreement :  Id, 

The  court  will  not  refuse  to  restrain  the  violation  of  such  agreement 
because  the  inconvenience  resulting  to  the  complainant  will  be  slight. 
It  must  be  clear  that  there  is  no  appreciable,  or  at  all  events  no  substan- 
tial damage  from  the  breach,  before  the  oourt  will,  upon  the  ground  of 
smalluess  of  damage,  withhold  its  hand  from  enforcing  the  execution  : 
Id, 

Does  not  lie  ctgaimt  OrarUee  of  Deed-poll  althotf^h  in  Possession  under 
tke  De^. — An  action  of  covenant  for  rent  will  not  lie  against  a  lessee 
where  the  lease  is  a  deed-poll,  signed  by  the  lessor  only,  although  the 
l^see  may  have  accepted  the  lease,  and  occupied  and  held  under  it  during 
the  full  term,  without  paying  the  rent  reserved  :  Johnson  v.  Muzzy, 
45  Vt. 

Iq  an  action  of  covenant  the  declaration  alleged  that,  on  the  7th  of 
March  1841,  the  plaintiff,  by  deed  duly  executed,  conveyed  a  certain 
farm  to  the  defendant,  reserving  to  himself  the  fruit  of  the  orchard  for 
len  years,  and  that  the  defendant,  in  and  by  said  deed,  covenanted  to 
keep  the  orchard  well  fenced,  and  to  preserve  it  from  depredation  by 
cattle,  &o.  Plea,  non  est  factum.  The  defendant  accepted  said  deed, 
aad  possessed  and  held  under  it,  but  it  was  signed  and  sealed  by  the 
plaintiff  only,  ffeld^  that  it  was  not,  in  legal  contemplation,  the  deed 
uf  the  defendant,  and  that  covenant  would  not  lie.  House  v.  Foster^ 
Washington  county  1853,  cited  by  Royge^  J. :  Id, 

Criminal  Law.  See  Constitutional  Law, 
I/i'lictments — Exceptions  and  Provisos  in  Statute —  When  to  he  alleged, 
—In  an  indictment,  founded  upon  Gen.  Stats.,  ch.  259,  sect.  6,  which 
provides  fur  the  punishment  of  any  person  who  shall  ^*  wilfully  obstruct 
or  assault  an  officer  or  other  person,  duly  authorized,  in  the  service  of 
any  criminal  process,  for  any  offence  punishable  by  imprisonment  for 
more  than  one  year,"  it  is  unnecessary  to  allege  that  the  officer  who 
served  the  process  was  duly  and  legally  appointed ;  or  that  he  was  duly 
and  legally  qualified,  and  authorized  to  serve  the  same ',  or  that  the  process 
therein  described  was  "  a  lawful  process ;"  or  that  the  complaint  upon 
which  the  process  was  issued  was  signed,  or  addressed  to  the  justice 
who  issued  the  same,  or  to  any  other  magistrate ;  or  that  the  process  was 
under  the  seal  of  the  justice  who  issued  it :  State  v.  Cassady,  52  N.  H. 
Where  provisos  or  exceptions  are  contained  in  distinct  and  indepen- 
dent clauses  of  the  statute  upon  which  an  indictment  is  founded,  it  is 
unnecessary  to  allege,  in  the  indictment,  that  the  party  described  is  not 
within  the  exceptions,  nor  to  negative  the  provisos ;  for  these  conditions 
of  the  party  are  matters  of  defence,  which  the  prosecutor  need  not  an- 
ticipate: Id. 

Damages.     See  Collateral  Security;   Vendor, 

Debtor  and  Creditob.     See  Collateral  Security. 

Statute  of  Frauds — Husband  and  Wife — Equity — Inen  of  Judgment 
n  Land — Notice  to  Vendee. — An  endorser  of  an  accommodation  note  ia 
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a  creditor  of  the  drawer  within  the  meaning  of  the  fourth  section   of 
the  Statute  of  Frauds:  Phelps  v.  Morrison  et  al,  9  C.  E.  Green. 

A  voluntary  conveyance  by  a  debtor  to  his  wife  is  void  for  fraud  as 
against  an  antecedent  creditor :  Id. 

A  contract  by  a  married  woman  for  the  sale  of  her  real  estate,  and  a 
deed  executed  by  herself  alone,  are  void.  Equity  will  not  enforce  the 
fine  or  give  effect  to  the  other ;  Id. 

The  record  of  a  judgments  against  the  husband  is  not  notice  to  his 
wife's  grantee,  when  at  the  time  of  his  contract  to  purchase  and  of  his 
taking  the  deed,  the  legal  title  to  the  property  was  in  the  wife :  Id, 

Such  judgment  was  not  a  legal  encumbrance  on  the  property,  though 
the  conveyance  by  the  husband  to  the  wife  was  voluntary,  both  deeds 
expressing  a  full  consideration,  and  bearing  no  evidence  on  their  face 
of  their  voluntary  character  :  Id. 

A  purchaser  under  a.  void  deed  for  valuable  and  adequate  considera- 
tion without  notice,  will  be  protected  against  an  antecedent  creditor  to 
the  amount  he  paid  for  purchase-money :  Id. 

A  debtor  made  a  voluntary  conveyance  of  real  estate  to  his  wife. 
She  sold  and  conveyed  the  property — her  husband  not  joining  in  the 
conveyance — to  B.,  who  had  no  knowledge  that  the  conveyance  to  the 
wife  was  voluntary,  and  who  paid  a  valuable  and  adequate  consideration 
for  ihe  property,  and  went  into  possession  under  his  deed.  B.  conveyed 
to  C,  also  for  full  and  valuable  consideration,  with  the  usual  covenants 
including  general  warranty,  and  gave  to  C.  possession.  Heldj  that  in 
equity,  the  claim  of  B.  on  the  premises  is  to  the  extent  of  the  amount 
of  purchase-money  paid  by  him  for  the  property,  superior  to  that  of  a 
creditor  whose  debt  existed  at  the  time  of  the  conveyance,  and  to  that 
extent  B.  and  C.  will  be  protected.  The  premises  were  charged,  Ist, 
with  the  amount  p.iid  by  B  for  the  property  with  interest,  deducting 
rents  and  profits,  and  2dly,  with  the  debt  of  the  antecedent  creditor : 
Id. 

Divorce.     See  Former  Adjudication. 

Eguitahle  Jurisdiction — Causes  of. — A  marriage  will  not  be  annulled 
for  impotence.  The  Court  of  Chancery  is  restricted  in  its  jurisdiction 
in  suits  for  divorce  to  the  legislation  on  the  subject,  and  in  suits  for 
nullity  of  marriage  to  cases  within  the  inherent  and  undoubted  jurisdic- 
tion of  equity :  Anonymous,  9  C.  E.  G-reen. 

This  court  will,  outside  of  its  statutory  jurisdiction,  annul  a  contract 
of  marriage,  only  when  the  contract  is  void ;  not  where  it  is  voidable 
only:  Id 

Easement. 

Mill' Dam — Extent  of  Flowage  Right  obtained  hy  Adverse  User. — 
Merely  maintaining  a  dam  for  twenty  years  does  not  give  a  prescriptive 
right  to  flow  land  as  high  as  k  can  be  flowed  by  that  dam.  To  acquire 
such  right,  the  water  must  be  actually  raised  on  the  adjacent  owner's 
land  so  oflcn  as  to  afford  him  reasonable  notice,  during  the  entire  period 
of  twenty  years,  that  the  right  is  being  claimed  against  him  :  Gilford  v. 
Winnipiseoffee  Lake  Co.y  52  N.  H. 

In  order  to  gain  a  prescriptive  right  of  flowage,  it  is  not  enough  that 
the  adverse  user  has  been  co-extensive  with  the  wants  of  the  party 
claiming  the  right     The  acts  of  user  must  be  of  such  a  nature  and  of 
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rooh  freqaencj  as  to  give  reasonable  notice  to  the  landowner  that  the 
right  is  being  claimed  against  him  :  Id, 

EQUirr.     See  Choenant ;  Debtor  and  Oreditor;  Municipal  Claim; 

Vendor. 

Jurisdiction  to  impeach  Proceedings  at  Law  for  Irregxdarity , — It  is  a 
general  principle  of  equity  jurisprudence,  that  a  court  of  chancery  will 
not  entertain  a  bill  to  impeach  a  judgment  at  law,  for  mere  irregularity 
in  the  proceedings,  but  leave  such  questions  arising  in  legal  proceedings, 
to  the  exclusive  jurisdiction  of  courts  of  law  :  T.  of  Wardsboro  v. 
Wkitingham,  45  Vt. 

Neither  will  a  court  of  chancery  entertain  a  bill  to  try  the  truth  of  an 
officer's  return  by  parol  testimony ;  nor  to  grant  relief  upon  falsifying 
the  record  of  the  doings  of  a  sworn  officer  in  a  proceeding  at  law :  Id, 
Estoppel.     See  Municipal  Claim. 

EVIDKNCE. 

Expert —  Writings —  Whether  made  at  different  Times  or  not. — Upon  the 
question  whether  a  long  account  upon  a  party's  books  was  written  at  dif- 
ferent times,  as  it  purported  to  be,  or  whether  it  was  all  written  with 
the  same  pen  and  ink  and  at  the  same  time,  a  witness  testified  that  he 
htd  been  in  practice  as  a  lawyer  some  forty  years,  and  had  had  about  the 
same  experience  as  lawyers  in  general  in  the  examination  and  comparison 
of  handwritings ;  that  he  had  been  engaged  in  one  or  two  cases  which 
led  him'  particularly  to  examine  and  compare  handwritings,  but  he  did 
not  claim  to  be  able  to  give  an  opinion  upon  which  any  great  reliance 
could  be  placed.  Meld^  that  the  admission  of  the  witness  to  testify  as 
an  expert  was  erroneous :  EUingvoood  v.  Bragg ^  52  N.  H, 

The  ruling  of  a  j  udge,  at  nisiprius^  upon  the  qualifications  of  a  witness 
to  testify  as  an  expert,  will  not  be  revised,  unless  the  question  of  discre- 
tion is  fully  reserved  by  the  presiding  judge.  Dole  v.  Johiison^  50  N.  H. 
452,  affirmed:  Id. 

Former  Adjudication. 

Not  a  Bar  if  Jurisdiction  of  Court  does  not  appear. — In  divorce  pro- 
ceedings, a  former  adjudication  need  not  be  specially  pleaded  as  a  bar, 
or  an  estoppel,  but  may  be  given  in  evidence  at  the  trial :  Blain  v. 
5/aw.  45  Vt. 

A  fbrmer  adjudication  by  the  courts  of  New  Hampshire,  dismissing 
1  petition  for  divorce  for  want  of  sufficient  proof  of  the  allegations  there- 
of, is  not  a  bar  to  granting  a  divorce  in  this  state  for  acts  of  intolerable 
leverity,  which  were  alleged  and  attempted  to  be  proved  in  the  proceed- 
ings in  which  such  adjudication  was  had,  but  which  occurred  in  New 
York,  while  the  parties  were  domiciled  there,  when  it  is  not  made  to  ap- 
pear that  the  courts  of  New  Hampshire  had  jurisdiction  of  causes  hap- 
pening while  the  parties  were  residing  in  another  state,  and  without  its 
jorisdiction :  Id, 

Rights  subsequently  accrued. — A  judgment  in  a  former  action  is  not  a 
Wto  a  second  action  for  the  same  cause,  if  at  the  time  of  the  rendition 
of  the  judgment  in  such  former  action,  the  cause  of  action  last  sued  on 
had  not  accrued  :   Marcellus  v.  Countryman^  65  Barb. 

Parol  evidence  is  admissible  to  show  that  the  demand  in  the  second 
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suit  was  not  recovered  for  in  the  first,  and  the  reason  why  it  was  not. 
For  this  purpose,  the  testimony  of  a  juror  in  the  former  suit  is  properly 
received :  Id, 

Where  it  was  a  question  of  fact  for  the  jury,  in  a  former  action,  to 
determine  upon  conflicting  evidence,  whether  an  agreement  to  extend 
the  time  of  payment  had  been  entered  into,  and  they  found  there  had 
been  :  Held^  that  if  the  jury  decided  erroneously,  the  error  should  have 
been  corrected,  upon  appeal  in  that  action ;  and  that  no  appeal  having 
been  taken,  the  verdict  and  judgment  could  not  be  reviewed  in  a  second 
suit  between  the  same  parties :  Id. 

Frauds,  Statute  op.     See  Debtor  and  OredUor. 

IIiGHWAY.     See  Nuisance, 

Husband  and  Wipe.  See  Debtor  and  Creditor;  Divorce. 
Debt  for  Necessaries, — When  a  debt  is  contracted  partly  for  neces- 
saries, and  partly  in  the  purchase  by  the  wife  of  goods  for  resale,  neither 
the  common-law  liability  of  the  husband  nor  the  statutory  liability  of 
the  wife's  separate  estate  for  the  necessaries  is  discharged,  because  there 
is  not  a  liability  for  the  goods  purchased  for  resale  :  Parker  v.  DiUa/rd, 
49  or  50  Ala. 

Wifes  Earnings — Separate  Estate — BiU  in  Equity  to  protect. — Hus- 
band may  permit  wife  to  have  the  savings  of  her  own  industry  for  her 
separate  property :  Rivers  v.  Charlton,  49  or  50  Ala. 

A  bill  in  chancery  which  shows  that  the  wife,  who  is  a  complainant, 
owned  a  separate  property,  purchased  with  the  savings  of  her  own  in- 
dustry  in  1852,  and  claimed  by  her  as  such,  and  which  was  invested  in 
lands,  in  her  husband's  name,  but  not  as  her  trustee,  is  not  without 
equity,  when  it  shows  also  that  the  husband  had  mortgaged  the  lands 
thus  held  for  his  own  debt,  and  when  the  bill  is  filed  against  the  hus- 
band's mortgagee,  who  was  not  his  creditor  before  the  commencement 
of  the  wife's  estate :  Id. 

Most  regularly,  such  a  bill  should  show  that  the  wife's  acquisitions 
were  made  with  the  consent,  concurrence  or  approbation  of  the  husband, 
and  that  he  acquiesced  in  her  claim  to  the  same  as  her  separate  estate, 
but  on  demurrer  for  want  of  equity  the  allegation  that  property  claimed 
is  her  separate  estate,  will  be  held  sufficient  to  cover  the  defect :  Id. 

Inpant. 

Rescission  of  Contract  by  Parent. — The  plain tifl^s  son  of  eleven  years, 
purchased  nf  the  defendant,  a  shop-Jceeper,  cigar-holders  and  fancy  pipes 
in  cases,  and  paid  therefor  $4.75  in  money.  The  next  day  the  plaintiffis 
wife  (the  child's  mother),  went  with  the  boy  to  the  defendant's  shop, 
and  tendered  back  said  articles,  and  demanded  the  money  paid  therefor, 
which  the  defendant  refused  to  pay  back.  The  plaintiff  thereupon 
brought  this  suit  to  recover  the  money;  and  it  was  heldy  that  he  could 
recover  :  Sequin  v.  Peterson,  45  Vt. 

Held,  also,  that  said  demand  by  the  plaintiff's  wife,  if  one  was  neces- 
sary, was  sufficient :  Id. 

Lis  Pendens. 
Oood  Plea  in  Abatement  without  showing  actual  vexatiousness. — The 
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pendeocj  of  two  salts,  for  one  cause  at  one  time,  brought  by  one  plain- 
tiff against  one  defendant,  is  a  cause  of  abating  the  second  suit  without 
ioqairj  into  the  fact  of  actual  vexatiousness  and  oppression,  and  not- 
withstanding the  plaintiff,  before  commencing  the  second,  gave  the  de- 
fendant a  written  notice  that  he  discontinued  the  first :  Oamsby  v.  Ray^ 
52  N.  H. 

Mill-Bam.    See  Easement, 

Municipal  Claims. 

hierfereiice  of  Equity  agaimt — Assessment  on  Landowners — Estoppel 
Ojr  Laches. — Where,  under  the  provisions  of  a  city  charter,  the  entire 
eoet  of  street  improvements  is  to  be  assessed  upon  the  property-owners 
OD  the  line  of  the  street,  or  part  of  the  street,  on  which  the  improve- 
ments are  made,  and  the  work  is  all  completed  and  accepted,  and  the 
eontract-price  paid,  before  suit  commenced,  equity  will  not  restrain  the 
city  from  assessing  the  property-owners  for  the  cost  of  a  pavement  on 
the  ground  that  the  work  has  not  been  done  according  to  the  require* 
ments  of  the  contract,  and  that  in  materials  and  execution  it  was  so 
defective  as  to  render  the  pavement  almost  useless :  Liebenstein  v.  The 
City  of  Newark,  9  C.  K.  Green. 

A  court  of  equity  will  not  entertain  an  action  for  relief  against  an  er- 
roneous or  illegal  assessment,  except  where  the  enforcementof  the  assess- 
ment would  lead  to  a  multiplicity  of  suits,  or  where  it  would  produce 
irreparable  injury,  or  where  the  assessment  on  the  face  of  the  proceed- 
ings is  valid,  and  extrinsic  evidence  is  required  to  show  its  invalidity : 
Id. 

That  the  levy  and  collection  of  the  assessment  might  deprive  the 
complainant  of  his  property,  is  not  the  irreparable  injury  contemplated 
bj  the  exception :  Id. 

Where,  under  the  provisions  of  a  city  charter,  the  corporation,  in  the 
making  of  street  improvements,  are  to  be  regarded  as  the  agents  of  the 
landowners,  the  latter  must  bear  the  consequences  of  the  negligence  of 
their  agents :  Id. 

Where  city  authorities  have  been  guilty  of  negligence  in  permitting 
street  improvements  to  be  made  in  a  grossly  defective  manner,  and  to 
the  great  injury  of  the  landowners,  a  count  of  equity  will  restrain  the  au- 
thorities from  paying  for  the  work,  until  the  defects  shall  have  been  rem- 
edied, or  will  compel  a  just  deduction  in  respect  of  such  defects,  from 
the  contract  price  if  it  be  still  unpaid,  or  from  any  part  of  it  remaining 
unpaid  \!  sufficient  for  the  purpose;  and  if  not  sufficient,  then  so  fur  as 
it  will  go.  But  the  application  must  be  made  while  the  court  has  the 
power  to  do  justice  between  the  parties,  without  injustice  to  others:  LI, 

But  if  the  landowners  stand  by  and  permit  the  city  to  p.iy  the  con- 
tractor, they  can  have  no  relief  against  the  assessment.  Their  inaction 
is  a  ground  of  estoppel,  and  by  permitting  the  city  to  pay  the  contract 
price,  they  have  put  it  out  of  the  power  of  the  court  to  afford  relief:  Id. 

Where  landowners  along  the  line  of  a  street  where  improvements 
have  been  made,  seek,  on  the  score  of  the  negligence  of  the  municipal 
Authorities  in  the  execution  of  the  contract,  to  restrain  the  assessment 
of  the  contract  price  upon  them,  and  so  shift  to  the  tax-payers  at  large 
ft  part  of  the  burden  which  the  legislature  intended  should  be  borne  by 
themselves  alone,  vigilance  as  to  the  work  and  prompt  recourse  to  the 
ttmrt are  essential  prerequisites  to  the  application  :  Id, 
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Municipal  Corporation. 

l\tlice  Powers  of — Abatement  of  Nuisances — Authority  of  Board  of 
Iti'idtk. — The  police  powers  vested  in  municipal  bodies,  by  which  the 
public  health,  peace,  comfort  and  convenience,  and  the  general  welfare 
Hie  secured,  or  promoted,  are  not  only  respected  but  maintained  by  the 
ci»urut,  which  as  a  matter  of  public  policy,  will  not  interfere  with  or  dis- 
turb iuunioipal  bodies  in  the  legitimate  exercise  of  those  powers.  It  is 
(Illy  when  those  bodies  transcend  their  limits  in  that  respect,  that  the 
aid  of  the  courts  can  be  successfully  invoked  to  restrain  them,  or  to 
visit  upon  them  the  injurious  consequences  of  their  acts :  Weil  v.  Ricord 
d^  Others,  9  C.  E.  Green. 

The  Board  of  Health  of  the  city  of  Newark,  in  the  legitimate  exercise 
of  its  powers,  cannot  absolutely  prohibit  the  carrying  on  of  a  lawful 
business,  not  necessarily  a  nuisance,  but  which  may  be  conducted  with- 
out injury  or  danger  to  the  public  health,  and  without  public  inconve- 
uionco.  They  will  bo  confined  in  their  interference  with  the  lawful 
business  of  any  individual  to  such  interruptions  as  may  be  reasonably 
necessary  to  enable  them  to  abate  any  nuisance  he  may  create  in  con- 
ducting it:  Id. 

A  person  cannot  be  deprived  of  the  use  of  his  property  for  the  pur- 
poses of  his  lawful  business,  by  force  of  an  adjudication  of  a  board  of 
health,  under  its  powers  over  the  matter  of  nuisances,  made  without 
notice  to  him,  and  without  giving  him  an  opportunity  to  be  heard  in 
his  defence  :  Id, 

A  grant  of  special  powers  to  a  corporation  will  not  be  enlarged  by 
intendment  to  include  a  power  not  expressly  conferred  :  Id. 

Negligence. 

The  plaintiff,  being  the  owner  of  a  canal-boat,  employed  the  defend- 
ants to  tow  the  same  from  Albany  to  New  York.  The  boat  used  by  the 
defendants  in  towing  the  same,  did  not  belong  to  them,  but  to  a  steam- 
boat company,  and  was  chartered  by  the  defendants  for  the  season,  under 
an  arrangement  by  which  they  were  to  pay  so  much  for  a  round  trip, 
for  the.  use  thereof,  and  the  company  were  to  pay  the  expenses  of  run- 
ning the  boat,  and  were  to  hire  and  pay  the  men  engaged  thereon,  and 
the  defendants  were  to  receive  the  earnings  of  the  boat  after  paying  ex- 
penses. Heldy  that  the  defendants  were  not  liable  to  the  plaintiff  for 
the  sinking  of  the  canal-boat  through  the  negligence  of  the  hands 
managing  the  tow-boat :  Bissel  v.  Torrey,  65  Barb. 

Heid^  also,  that  for  the  negligence  of  those  employed  on  the  towing 
boat,  the  owners,  alone,  were  liable ;  and  that  the  action  against  them 
would  not  be  on  the  contract,  but  for  breach  of  the  duty  to  tow  safely : 
Id, 

Nuisance.     See  Municipal  Corporation. 

Jurisdiction  of  Equity  to  abate —  WJien  it  will  be  exercised — Highway 
not  in  use. — The  jurisdiction  of  courts  bf  equity  to  redress  the  grievance 
of  public  nuisances  by  injunction  is  undoubted  and  clearly  established. 
But  it  is  well  settled,  that  as  a  general  rule,  equity  will  not  interfere 
where  the  object  sought  can  be  as  well  attained  in  the  ordinary  tribunals : 
Attorney- General  v.  Brown,  9  C.  E.  Green. 

Because  the  remedy  by  indictment  is  so  efficacious,  courts  of  equity 
entertain  jurisdiction  in  such  cases  with  great  reluctance,  whether  their 
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intervention  is  iovoked  at  the  instance  of  the  attorney-general  or  of  a 
private  individual  who  suffers  some  injury  therefrom  distinct  from  that 
of  the  puhlic,  and  they  will  only  do  so  where  there  appears  to  he  a  ne- 
cessity for  their  interference  :  Id. 

The  obstruction  of  a  highway  which  not  only  is  not  used,  but  cannot 
be  used,  is  not  the  sorb  of  grievance  which  under  its  jurisdiction  ovor 
public  nuisances,  this  court  will  undertake  to  redress  by  injunction  :  LI 

This  court  will  not  interfere  by  injunction  in  the  matter  of  an  (ii>- 
structioa  to  a  highway  where  the  highway  has  for  a  long  period  of  tiin  j 
been  disused,  and  where  the  inconvenience  to  the  public  occasioned  by 
the  obstruction  is  inconsiderable,  being  at  most  merely  the  necessity 
of  making  a  slight  detour  :  Id. 

Where  upon  an  information  to  restrain  the  erection  of  a  building  in 
a  pablic  highway,  it  appears  that  the  public  authorities  have  failed  to 
take  any  action  for  seventeen  days,  and  that  no  irreparable  or  even 
wrioua  injury  appears  to  have  been  done  or  to  be  about  to  be  done,  which 
sboald  induce  the  action  of  this  court  in  the  matter,  but  the  case  pre- 
sents merely  the  features  of  an  unwarrantable  occupation  of  part  of  a 
pablic  highway,  disused  but  not  abandoned,  to  its  complete  obstruction, 
in  invasion  of  the  public  right,  unattended  however  with  any  great  or 
considerable  public  inconvenience — the  jjirisdiction  of  this  court  will  not 
be  exercised:  Id. 

Partnership. 

Castom  of  Business — Effect  on  Contract. — A  partnership  may  be  en- 
tered into  with  reference  to  a  custom  or  usage  of  the  place  where  its 
business  is  to  be  transacted :  Waring  v.  Grndy^  49  or  50  Ala. 

This  custom,  if  begun,  may  modify  the  effect  of  the  partnership  agree- 
ment; and  it  may  be  shown  in  connection  with  the  contract  of  the 
partnership  to  establish  the  intention  of  the  parties  in  entering  into  it, 
and  thus  become  a  part  of  this  contract  and  limit  or  enlarge  its  ordinary 
legal  effect:  Id. 

If  a  partner  wishes  to  protect  himself  against  such  a  usage  or  custom, 
the  partnership  agreement  should  be  so  framed  as  to  do  this,  or  he  should 
give  notice  of  his  dissent :  Id. 

Priscrtption.     See  Easement. 

Sheriff. 

Dedaration  on  Official  Bond — Liahtltty  for  Custody  of  Goods. — A 
count  of  a  complaint  in  a  suit  on  a  sheriff's  official  bond  against  the  se- 
curities of  such  sheriff,  which  shows  that  the  injury  complained  of  arose 
out  of  a  breach  of  the  bond,  by  a  failure  of  the  sheriff  to  perform  a 
duty  imposed  by  law  in- a  proper  manner,  is  not  a  count  in  trespass, 
though  the  complaint  alleges  that  the  authority  under  which  the  sheriff 
acted  was  void  or  illegal :  Price  v.  Stone,  49  or  50  Ala. 

In  the  custody  of  property  seized  by  the  sheriff  under  authority  of 
legal  process,  he  is  a  quasi  bailee,  and  as  such  he  is  bound  only  to  use 
such  care  and  diligence  about  keeping  a  steamboat  in  his  custody  under 
proceedings  in  admiralty  under  the  code  as  is  required  of  a  bailee  who 
receives  compensation  for  his  services,  if  he  otherwise  complies  with 
requisitions  of  the  statute :  Id. 
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Spbcifio  Performance.    See  Vendor. 
State  Courts. 

Ad  action  by  an  assignee  in  bankruptcy,  to  set  aside  a  conveyanoe 
made  by  the  bankrupt,  as  a  fraud  on  the  Bankrupt  Act,  is  an  action  to 
enforce  the  law,  of  which  a  state  court  has  no  jurisdiction :  Gilbert  et 
al.  V.  Priest  et  al.y  65  Barb. 

The  state  courts  have  concurrent  jurisdiction  with  those  of  the  United 
States  courts  only  of  actions  arising  incidentally  from  Acts  of  Congress 
passed  to  carry  into  effect  a  power  conferred  upon  them  by  the  Constitu- 
tion, and  of  which  the  state  courts  had  jurisdiction  before  the  adoption  of 
the  Constitution,  and  such  an  action  is  not  one  of  that  class  of  cases :  Id. 

The  acts  for  which  the  state  oourts  may  set  aside  conveyances  are 
such  as  are  malum  in  sej  the  act  for  which  the  conveyance  of  a  bank- 
rupt is  sought  to  be  set  aside  as  being  in  fraud  of  the  Bankrupt  Act,  is 
not  of  that  class,  but  is  prohibited  by  a  law  which  the  state  courts  have 
no  power  to  enforce :  Jd. 

If  a  conveyance  made  by  a  bankrupt,  is  fraudulent  against  creditors, 
the  Supreme  Court  of  New  York  has  jurisdiction  to  adjudge  it  void. 
Chancery  had  jurisdiction  over  that  class  of  frauds  before  the  adoption 
of  the  Constitiitidn  of  the  United  States,  and  therefore  the  jurisdiction 
is  concurrent  with  that  of  the  Federal  courts  :  Id. 

Statutes. 

Where  a  local  or  private  bill  contains  provisions  which  apply  to  the 
whole  state,  the  act  is  valid  although  the  title  does  not  refer  to  such 
provisions.  But  where  a  statute  which  applies  to  the  state  at  large  con- 
tains provisions  of  a  local  or  private  nature,  not  disclosed  in  the  title, 
the  latter  provisions  are  void  as  being  in  violation  of  the  constitution  : 
The  People  ex  rel.  Akin  v.  Morgan  et  al.y  65  Barb. 

Surety. 

Rights  of  Co-sureties — Representations. — Where  several  sign  a  promis- 
sory note,  and  one  of  them  is  the  real  principal,  the  others,  inter  $ese, 
are,  primd/acie,  sureties  of  the  principal,  and  co-sureties  of  each  other, 
and  the  burden  of  proof  is  on  the  party  alleging  the  contrary  :  Flana- 
gan V.  Post,  45  Vt. 

A  security  from  a  principal  to  one  surety,  enures,  by  operation  of  law, 
equally  to  the  benefit  of  a  co-surety  :  Id. 

If  a  principal  procure  one  to  sign  a  note  with  him  as  surety,  upon 
the  representation  that  the  money  raised  thereon  shall  be  paid  upon 
debts  where  the  surety  is  already  holden  for  him,  a  co-surety  is  not  af- 
fected by  such  representation  when  the  money  thus  raised  is  paid  on  a 
debt  where  he  is  sole  surety  for  the  principal,  unless  he  had  knowledge 
of  such  representation :  Id. 

M  ,  as  principal,  and  A.,  F.  and  P.,  as  sureties,  executed  a  promissory 
note  to  raise  money  to  pay  a  note  on  which  P.  was  sole  surety  of  M.  and 
the  note  was  delivered  to  P.  to  get  discounted.  P.,  before  jietting  the 
note  discounted,  and  on  the  faith  of  it,  paid  the  debt  on  which  he  was 
sole  surety,  out  of  his  own  funds.  Held,  that  P.  was  not  then  bound  to 
cancel  the  note,  or  surrender  it  to  his  co  sureties :  /(/. 
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Vendor  and  Purchaser.    See  Debtor  and  OredUor. 

Refusal  of  Vendor  to  perform — Specific  Performance — Interett — 
Dtimagtt, — A  vendor  of  real  estate  who  unwarrantably  refuses  to  accept 
the  instalments  of  purchase-money  stipulated  in  the  contract  of  sale, 
declares  the  contract  at  an  end  because  they  were  not  offered  at  the 
time  prescribed,  and  retains  possession  of  the  premises,  is  not  entitled 
to  interest  on  such  moneys  from  the  dates  fixed  for  their  payment  by 
the  contract  to  the  date  of  the  final  decree  enforcing  specific  perform- 
ance :  Kvug  V.  Euckman,  9  C.  B.  Green. 

Where,  under  a  contract  for  the  conveyance  of  real  estate,  a  certain 
sam  was  to  be  paid  at  the  deliveir  of  the  deed,  and  the  balance  was  to 
be  secured  by  mortgage  payable  m  five  equal  annual  instalments  from 
the  date  of  the  agreement,  but,  by  reason  of  the  vendor's  refusal  to 
perform  the  contract,  and  of  the  delays  in  the  suit  brought  to  enforce 
it,  fire  years  elapsed  before  final  decree  compelling  performance  was  ob- 
tained, the  vendee  will  not  be  required  to  pay  such  balance  in  cash  ;  it 
may  be  secured  by  mortgage  upon  the  terms  provided  in  the  contract : 

The  rule  of  law,  that  where  a  vendor  of  real  estate  unwarrantably 
refuses  to  execute  his  contract,  the  rule  of  ^Amages  applicable  in  cases 
of  sale  of  personal  property  is  in  all  respects  apposite,  and  that  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the 
market  value  at  the  stipulated  time  of  delivery,  will  be  adopted  as  the 
rale  for  the  measurement  of  damages  in  a  suit  for  specific  performance, 
when  it  suffices  for  the  equity  of  the  case :  Id. 

Compensation  or  allowance  to  either  party  in  respect  to  lands  which 
the  vendor  held  contracts  for  but  was  unable  to  convey,  refused :  Id. 

Wager.    See  OojUract. 

Witness.     See  Constitutional  Law. 
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THE  LAW  OF  RELIGIOUS  SOCIETIES  AND  CHURCH 
CORPORATIONS. 

CHAPTER  III. 
HOW  CHURCH  PROPERTY  MAY  BE  ACQUIRED  AND  TITLES  HELD. 

The  restraints  imposed  upon  the  transfer  of  property  for  re- 
ligious purposes  by  the  Statutes  of  Mortmain  and  Wills  and 
otherwise,  and  the  question  of  corporate  capacity  to  receive  or 
hold  titles,  have  already  been  briefly  considered. 

The  inquiry  now  to  be  made  relates  to  the  several  modes  in  which 
the  right  ta  property  may  be  acquired  for  churcb  purposes  in  the 
absence  of  restraining  provisions,  and  where  the  purpose  of  acqui- 
sition is  not  prohibited  by  or  in  excess  of  the  amount  permitted 
by  statutory  law.  By  the  common  law  in  England  and  under  the 
established  church  system,  there  were  restraints  on  the  acquisition 
of  property  for  "  superstitious  uses.''  '^    But  under  our  government, 

^  Sec  note  52  ante.  At  the  October  Term  1871  of  the  Common  Plea«  of  Gnl- 
lit  county,  Ohio,  an  interesting  case  iRothgeby  Executor,  v.  Rofhgeb^s  Devise*-!*) 
»M  decided  by  Judge  W.  W.  Johnson,  involving  the  validity  of  a  trust  to  pro- 
pigate  Atheism.  Rothgeb  by  his  will  directed  a  monument  to  be  erected,  not  ro 
mark  liii  resting-place,  but  in  a  conspicuous  place,  vith  an  inscription  containing 
a  l>rkf  ;'rgnmcnt  to  prove  that  *'\]eath  is  the  eternal  dissolution  of  the  soul  and 
*»od_r ;  •  ♦  the  soul  as  the  flame  of  a  lamp  blown  out  is  no  more."  The  executor  filed 
a  petition  asking  the  court  to  determine  his  duty.  Johnson,  J.,  held  that  au  in* 
diridual  had  a  right  <*  to  express  the  sentiments  of  the  proposed  inscription,  or  t# 
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with  its  religious  freedom,  the  same  restraints  do  not  exist.  In 
considering  the  mode  in  which  property  may  be  acquired  for 
church  purposes,  the  first  inquiry  should  always  be  as  to  the  ca- 
pacity to  take  and  the  restraints  thereon,  if  any,  imposed  by  local 

found  a  school  or  publish  books  promulgating  the  same  principles.'*  But  he  held 
these  rights  of  freedom  of  action,  of  speech  and  the  press  **  are  personal  rij^hts  *  ♦ 
which  die  with  him  and  are  not  capable  of  beinjr  aliened  or  delegated  *  *  and  that 
the  courts  will  not  lend  their  aid  to  aflirmatire  acts  subversive  of  religion,  although 
they  would  not  use  their  coercive  power  in  support  of  it,"  and  so  decreed  against 
executing  this  provision  of  the  will.  The  court  cited  Ordinance  1787,  art.  3-6  ; 
provisions  of  the  Ohio  Constitution,  2  Ohio  St.  387  ;  4  Id.  586.  See  Webster's 
argument  in  the  great  Girard  Will  Case.  This  case  is  now  in  the  Supreme  Court 
of  Ohio.  The  report  of  the  case  will  necessarily  set  out  the  words  the  testator 
directed  to  be  inscribed  on  a  monument.  This  will  more  effectually  propagate 
his  doctrines  than  any  monument  the  executor  could  erect — *'  aere  perennius.^^ 

See  Board  of  Education  r.  Minor  et  al.,  23  Ohio  St.  211,  and  the  elaborate  ar- 
guments on  and  decision  by  Superior  Court  of  Cincinnati  in  same  case,  entitled 
«*The  Bible  in  the  Public  Schools,"  Cincinnati,  Ohio,  1871.  As  to  Franklin's 
motion  for  prayers  in  the  Constitutional  Convention  of  1787,  see  5  Elliott's  De- 
bates 254.  Franklin  himself  wrote  concerning  the  matter:  **  The  convention, 
with  three  or  four  exceptions,  thought  prayers  unnecessary." — Sparks's  Life  and 
Writings  of  Franklin,  vol.  v.,  p.  153.  And  Mr.  Madison's  letter  to  Mr.  Sparks, 
April  8th  1831,  refers  to  the  **  account  so  erroneously  given,  with  every  semblance 
of  authenticity,"  concerning  the  proposition  for  a  religious  service  In  the  conven- 
tion, and  which  account  appeared  in  the  National  Intelligencer  a  few  years  before, 
purporting  to  have  been  derived  from  "  the  youngest  member  of  the  convention." 
B  F.  Morris,  in  his  **  Christian  Life  and  Character  of  the  Civil  Institutions  of  the 
United  States,"  is  mistaken  in  saying  prayers  were  had.  He  refers  to  a  work 
published  in  1825,   **  Religions  Opinions  and  Character  of  Washington." 

As  to  date  of  Constitution,  see  1  Elliott's  Debates  317  ;  5  Id.  555. 

See  note  5  ante. 

As  to  religious  freedom  :  Potter's  Dwarris  on  Statutes  554-565. 

For  lands  granted  by  Congress  for  religious  purposes,  see  Am.  St.  Papers,  Pub. 
Lands,  vol.  6,  pp.  448,  477,  663,  and  vol.  5,  p.  391  ;  Act  of  Congress,  July  23d 
1787  ;  Act  April  2d  1792  ;  note  6  ante. 

Where  the  object  of  a  trust  is  illegal  it  will  not  be  executed  by  the  courts :  Tif- 
fany <fe  Bullard  on  Trusts  247-249 ;  Terrett  v.  Taylor,  9  Cranch  43  ;  Andrew  v. 
N.  Y.  B.  ^  P.  B.  Soct.,  4  Sanf.  S.  C.  R.  184  ;  Willard  Eq.  578  ;  West  v.  5Atrf- 
tleivofih,  2  M.  &  K.  684,  698 ;  De  Themines  v.  De  Bonnernd,  5  Rnss.  288.  But 
if  in  snch  case  a  trust  shows  a  design  to  promote  charity  general! if,  there  will  be  a 
c^  pre^  application  ;  Att.-Gen.  r.  Green,  2  Bro.  C.  C.  492  ;  Da  Costa  v.  iJa  Paz, 
Ambl.  228;  Att.-Gen.  v.  Baxter,  1  Vem.  848;  Att.-Gen.  v.  Greise,  2  Id.  266; 
Martin  t.  Margham,  14  Simons  230. 

As  to  what  is  a  general  charitable  intent,  see  cases  collected  in  Ilill  on  Trustees 
452;  Tiffany  &  Bullard  on  Trustees  247. 

In  England  the  application  is  made  by  the  crown  ;  in  this  country  it  may  be 
done  by  the  legislature  :  Willard's  Eq.  580;  Aifers  v.  M.  E.  Ch,,  3  Snndf.  S.  C. 
R.  351  ;  Andrews  v.  .V.  Y.  Ji.  ^  P.  B.  Sod.,  4  Id.  178  ;  Tiff*nny  &  Bullnrd  249. 
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regulations  or  general  provisions  or  principles.  Many  of  the 
principles  applicable  to  the  acquisition  of  realty  are  equally  so  as 
applied  to  personalty.  But  first  of  all  it  is  deemed  proper  to  in- 
quire as  to  realty. 

Sir  Edward  Coke  defined  a  titl6 — Titulus  est  justa  causa  pos- 
niendi  id  quod  nostrum  est — or  as  Blackstonb  says,  '*"  the  means 
whereby  the  owner  of  lands  hath  the  just  possession  of  his  pro- 
perty." The  books  on  the  law  of  real  estate  say  that  there  are 
two  methods  of  acquiring  an  estate  in  things  real,  to  wit : — 

1.  Descent,  in  which  title  is  vested  by  operation  of  law,  and 

2.  PuRCHASB,  in  which  title  is  vested  in  a  party  by  his  own  act 
or  agreement. 

The  word  '*  purchase'*  has  a  technical  legal  import,  more  com- 
prehensive than  in  popular  use,  including  every  mode  of  acquiring 
title  other  than  by  descent. 

Title  by  Descent. 

A  corporation  is  endowed  with  succession,  and  in  religious  cor- 
porations this  is  generally  declared  by  the  organic  act  perpetual. 

The  individual  members  of  a  corporation  may,  from  time  to  time, 
change  until  none  may  survive  of  those  living  when  a  title  to  realty 
has  been  acquired,  but  the  ideal  or  corporate  person  continues  and 
holds  for  the  benefit  of  living  members  or  on  trusts  defined.  This 
continuous  title  is  not  descent,  it  is  corporate  succession  or  perpe- 
tuity. 

There  are  but  few  cases  where  titles  may  be  transmitted  by 
descent  for  religious  purposes,  and  yet  there  are  some. 

Where  property  is  held  in  common  for  combined  religious  and 
temporal  purposes,  under  a  religious  system  which  devotes  it  to 
the  use  of  a  community,  it  descends  to  the  adhering  members  for 
their  common  objects,  to  the  exclusion  of  all  who  withdraw,  as  in 
the  case  of  the  "  Separatists,*'  the  so-called  "  Shakers"  and  other 
communists.^ 

If  a  gift  for  charity  be  made  for  an  illegal  object,  with  no  purpose  for  general 
d»riiy,  the  charity  will  fail,  and  a  resulting  trust  for  the  heir  or  next  of  kin  will 
irisc :  Wesi  v.  Shuttleworth,  2  M.  &  K.  684,  658  ;  De  Themines  v.  De  Bonneval, 
i  Ross.  288  ;  Tiffany  &  Bullard  Trusts  249.  So  there  may  be  a  resulting  trust 
in  that  class  of  cases  where  in  England  the  sign  manual  of  the  king  was  neceS' 
i«7  to  administer  a  trust  unless  the  legislature  giye  it  effect  r  W^iliard's  Eq.  596 ; 
4  Kent  Com.  508  :  Tiffany  &  Bullard  Trusts  248. 

'•  See  note  47,  and  cases  there  cited,  and  Beatty  v.  ATurt-r,  2  Peters  566 ;  JTt- 
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So  property  devised  or  conyeyed  to  certain  persons  and  their 
heirs  in  trust  for  specified  religious  purposes  without  designating  a 
trustee  as  successor,  will  upon  the  death  of  the  original  devisee  or 
grantee  descend  to  their  heirs,  charged  with  the  trust,  and  the  title 
will  remain  in  the  heirs  until  the  proper  court  shall  appoint  a  trus- 
tee, and  decree  a  conveyance,  or  until  he  shall  voluntarily  convey 
to  a  trustee.  This  is  so  upon  general  equity  principles.^  In 
some  of  the  states,  and,  as  has  been  shown,  in  the  District  of  Colum- 
bia, there  are  statutes  which  specifically  provide  a  mode  of  supply- 
ing a  succession  of  trustees  by  appointment  of  churches,  in  which 
case  the  title  at  once  vests  in  the  trustees  so  appointed.^ 

Title  by  Purchase. 
In  England  there  are  perhaps  some  modes  of  acquiring  titles  to 
realty  unknown  in  practice  in  this  country.  There  and  here  are  also 
modes  of  acquiring  titles  that  can  have  no  application  in  practice 
to  those  to  or  for  religious  societies.  The  modes  in  use  here  in  the 
ascending  order  of  their  importance  are  by : 

1.  Presumption  of  a  grant ; 

2.  Prescription  ; 

3.  License; 

4.  Dedication  ;  and  by 

5.  Alienation,  including  deed  of  conveyance,  dcvbe  and  pos- 
sibly other  modes  of  conveyance  by  act  of  the  parties. 

These  are  all  modes  of  acquiring  the  legal  title  to  realty,  or  of 
whatever  title  could  pass  from  the  original  owner,  and  of  course 
there  are  modes  of  acquiring  only  equitable  titles,  by  contract, 
&c.,  familiar  to  jurists  and  lawyers. 

The  acquisition  of  title  by  estoppel  is  not  enumerated  as  a  dis- 

»or'5  ApjteaL  62  Penna.  St.  428;  Schnorr^s  Apjyeaf^  67  Id.  138.  The  so-called 
Shakers,  near  Lebanon,  Ohio,  have  a  written  bond  of  union  controlling  their 
property,  a  copy  of  which  the  writer  has,  but  which  has  never  been  published. 

'•  See  note  48  ante, 

"0  Sec  note  49  ante.  It  has  already  been  stated  that  the  Moravian  Church  took 
title  to  a  person  who  was  required  to  make  a  will  to  transmit  title  for  chnrch  pur- 
poses. So  a  practice  has  prevailed  in  the  Roman  Catholic  Church  of  having  title 
vested  in  the  archbishop, ^who  transmits  it  to  his  successor  by  will.  In  Tayler's 
Precedents  of  Wills  243,  a  form  is  given  as  follows  :  "  This  is  the  last  will  and 
testament  of  me,  I.  R.,  of,  &c.  I  devise  all  my  real  estates  vested  in  me  as  *  • 
traatee,  unto  L.  L.  and  M.  M.,  of,  &c.,  and  their  heirs,  upon  snch  trusts  and  sub- 
ject to  such  equities  as  shall  at  my  decease  be  subsisting  concerning  the  same  re- 
spectively." 
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tinctive  mode  of  effecting  a  conveyance  at  law  or  in  equity,  because 
it  operates  rather  on  the  evidence  than  on  the  real  title,  which  is 
left  to  pass  in  theory  and  effect  in  one  of  the  modes  already  indi- 
cated." 

These /re  several  modes  of  acquiring  title  are  separate  and  dis- 
tinct, though  as  to  some  of  them,  "  thin  partitions  do  their  bounds 
divide."  The  elementary  treatises  and^ourt  reports  contain  elab- 
orate definitions  and  discussions  of  these  subjects,  of  the  distinc- 
tions between  them,  the  cases  in  which  these  modes  of  acquiring 
title  are  operative,  the  principles  which  govern  them,  and  the  rules 
of  evidence  which  guide  in  applying  them.  Much  of  this  learning 
has  no  application  to  titles  held  for  church  purposes,  and  of  that 
which  has,  only  a  brief  summary  can  now  be  presented.  The  value 
of  this  is  by  no  means  limited  to  operate  as  a  guide  in  acquiring 
titles,  but  it  reaches  back  to  principles  on  which  existing  titles  rest, 
and  for  the  protection  of  which  the  sources  of  information  must  be 
explored. 

I.  Presumption  of  a  Grant. 

It  may  be  stated  in  general  terms  that  courts  of  law  and  of 
equity  in  support  of  an  adverse,  continuous,  actual  occupancy  of 
realty  under  claim  of  title  bond  fide  in  law  and  fact  for  a  period 
of  time  equal  to  the  local  statute  of  limitations,  presume  a  grant 
to  the  occupant  from  all  adverse  claimants,  in  all  those  cases  not 
covered  by  such  statute.^     There  are  cases  where  an  occupancy 

••  In  3  Washburn's  Law  of  Real  Property  70  [459*],  it  is  said,  "  It  is  not, 
howerer,  that  an  estoppel  gives  an  estate,  or  divests  another  of  an  estate  or  interest 
in  lands.  It  merely  binds  the  interest  by  a  conclusion  which  precludes  the  par- 
ties between  whom  it  is  made  to  operate,  from  asserting  or  denying  the  state  of 
the  title."  1  Prest.  Abst.  420  ;  2  Id.  205  ;  Crabbe  Keal  Prop.  1046  ;  2  Smith's 
Uad.  Cas.,  5th  Am.  ed.  642.  Washburn  cites  cases  of  estoppel :  Ham  v.  Horn, 
14  Me.  351  ;  Hicks  t.  Oram,  17  Verm.  449;  Barker  v.  Beil,  37  Alab.  359  5  A/c- 
Pkerson  t.  Walters,  16  Id.  714  ;  Att.-Gen,  r.  Merrimack  Co.,  14  Gray  586-604 ; 
Cw.  T.  White,  6  Pet  438  ;  Hobbs  t.  Lowell,  19  Pick.  405-409  ;  Hunter  v.  Trustees, 
6  Hill  41  ;  State  v.  Trask,  6  Verm.  355;  19  Ohio  St.  514;  Perry  on  Trusts, 
\  870 ;  Buckinghaan  v.  Smith,  10  Ohio  292. 

''  As  to  Easements,     Waahbnrn's  Easements  and  Servitudes  24  [19],  25  [20], . 
101  [66],  103  [68],  105  [70],  107  [71].     This  doctrine  originally  only  applied 
tocwemenUT  Ferris  r.  Brown,  3  Barb.  105  ;  2  Washb.  Real  Prop.  293  [39]  ;  3 
W.  51  [448].    But  now  it  extends  to  lands :  Ricard  t.  Williams,  7  Wheat.  59, 
and  Cruise  has  devoted  a  chapter  to  titles  to  land  acquired  by  prescription. 

for  preiicription  or  usucapion  (usu  rem  capere)  by  the  civil  law,  see  Maine 
Anc.  L.  284  ;  Wood  Civ.  L.  123  ;  Phillips  Jurisprudence,  {  147  ;  Washb.  Ease- 
Bents  62. 

As  to  Lands,     Starkie  Evidence,  part  iv.,  p.  1222,  tit.  «*  Prescription  ;"   2^- 
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will  be  protected  in  much  less  time  than  the  period  fixed  by  the 
Statute  of  Limitations,  but  these  are  9ui  generis.  They  are  cases 
where  the  evidence  shows  it  probable  that  a  grant  has  in  fact  been 
made,  or  where  from  some  equity  it  ought  to  have  been  made.** 
This  is  indeed  a  branch  of  the  same  law.  This  benign  doctrine 
^has  been  carried  so  far  as  to  presume  a  grant  from  the  government, 
even  in  opposition  to  the  maxim,  Nullum  tempu$  oecurrit  Regi, 
and  against  the  truth.®*     The  presumption  rests  on  the  principle 

die  T.  Beard,  12  Co.  5  ;  Eldridge  t.  KnoU,  Cowp.  215 ;  Id.  109,  110;  1  Greenl. 
Ey.,  i  45  n.  ;  2  Id.,  {  541  n.  ;  Jarhoe  t.  McAtee,  7  B.  Monroe  279  ;  Jackson  r. 
McCall,  10  Johns.  377  ;  Ricardy.  Williamit,  7  Wheat.  59  [244]  ;  Courcier  v.  Gra- 
hatHt  1  Ohio  349  ;  Roads  v.  Synrnes^  Id.  316  ;  5  Id.  456 ;  Bertkelemy  t.  Johnmn^ 
3  B.  Monroe  92 ;  Schctuber  r.  Jackson,  2  Wend.  13  ;  Jackson  y.  Schoonmaker,  7 
Johns.  12  ;  Vandych  t.  Van  Beuren,  1  Caines  R.  84  ;  Farrarr.  MeitiU,  1  Greenl. 
17  ;  GrUe  v.  Grote,  10  Johns.  492 ;  Burgen  y.  Bennett,  1  Caines  C.  1  ;  Archer  y. 
Tanner,  2  Hen.  &  Mun.  370. 

As  to  Churches,  See  notes  55  ante,  90  poet.  HofTman's  Ecc.  L.  123-126 ;  Har- 
pending  y.  iMch  Church,  16  Pet.  455  ;  Humbert  y.  Trinitif  Church,  22  Wend  485  ; 
Dutdt  Church  Y.  Afott,  7  Paige  77  ;  P«op/«  y.  Trinity  Church,  N.  Y.  Court  of  Ap- 
peals, Sept.  1860;  Mather  y.  Trinity  Church,  3  S.  &  H.  509;  Au.Gen,  ex  rel. 
Afarselius,  y.  Minister,  ffc,  N.  Y.  Coart  of  Appeals  1867  ;  Williams  y.  Presttyte- 
rian  Church,  I  Ohio  St.  478. 

See  Baker  y.  Fales,  16  Mass.  488 ;  the  y.  Trustees,  2  Ilawks  233 ;  Penny  v. 
Philadelphia,  4  Harr.  79. 

The  possession  mast  be  *'  bond  fide  in  law."  As  an  example  :  a  possession  by  a 
parchaser  cannot  be  in  law  adYerse  to  his  Yendor  bY  contract  before  pnyment  un- 
less continued  long  beyond  the  period  of  statutory  limitation  :  Washb.  Easements 
1 05  [70]  ;  Perry  on  Trusts,  \  866.  So  the  possession  of  a  trustee  generally  is  not  in 
law  adYerse  to  his  cestui  que  trust,  whatever  the  fact  may  be.  So  in  case  of  mutual 
mistake :  Campbell  v.  Wilson,  3  East  294.  In  Ricard  y.  William*,  7  Wheat.  244, 
Stort,  J.,  says,  **  It  is  the  policy  of  courts  of  law  to  limit  the  presumption  of 
grants  to  periods  analogous  to  those  of  the  Statute  of  Limitations  in  cases  where  the 
statute  does  not  apply.  But  where  the  statute  applies  it  constitutes  ordinarily  a  suf- 
ficient title  or  defence,  independently  of  any  presumption  of  a  grant,  and  there- 
fore it  is  not  generally  resorted  to.  But  if  the  circumstances  of  the  case  justify  it, 
a  presumption  of  a  grant  may  as  well  bo  made  in  the  one  case  as  in  the  other.*' 

w  Foley  Y.  Wilson,  11  East  56  ;  Phillips  Ey.,  ch.  Yii.,  s.  2,  p.  126  ;  Ricard  y. 
Williams,  7  Wheat.  244  ;  Perry  on  Trusts,  §  866,  and  cases  cited  ;  Bealy  v.  Show, 
6  East  215:  Courcier  y.  Grtdtnm,  I  Ohio  440;  Duke  r.  Thompson,  16  Id.  53; 
Minns  V   Morse,  15  Id.  571  ;  Perry  on  Trusts,  J  869,  and  cases  cited. 

»«  Bedle  Y.  Beard,  12  Co.  5,  cited  Stark.  Ey.,  part  iv.,  p.  1222,  commented  on 
Cowp.  109,  110;  Eldridge  r.  Knott,  Id.  215  ;  .Tarboe  y.  McAtee,  7  B.  Monroe 
279  ;  Jackson  v.  McCall,  10  Johns.  377  ;  Croker  y.  Pendleton,  10  Shepley  339  ; 
Mayor  of  Hull  y.  Homer,  Cowp.  102  }  Powell  y.  MiUbank,  12  G.  3,  B.  R.  1  T. 
B.  399;  Goodtitle  y.  Baldwin,  11  East  488;  Rex  y.  Brown,  cited  C^wp.  110; 
Mather  y,  TViniV^  Church,  3  S.  &  R.  509  ;  Roe  y.  Ireland,  1 1  East  280 ;  Read  y. 
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(1)  •'  which  will  not  presume  any  man*s  act  to  be  illegal ;"  (2)  npon 
the  docirine  that ''  those  who  are  silent  when  they  should  speak  shall 
be  silent  when  they  would  speak,"  (3)  "on  a  consideration  of  the 
hardship  which  would  accrue  to  parties  if  after  long  possession 

Broolcautn,  3  Term  R.  159  ;  Bex  ▼.  Carpenter,  2  Show.  4S ;  Biddulph  t.  Ather^  2 
Wils.  23;  BuUardv.  Barkadiafe,  11  Ired.  461. 

These  cases  show  that  the  courts  have  presumed,  contrary  to  the  real  fact,  a 
grant  from  the  king  in  favor  of  an  occupancy,  so  as  to  defeat  a  later  actual  grant 
from  the  king,  though  in  such  cases,  as  said  in  Jarhoe  t.  McAtee^  *<  a  loii^^r  <<iii- 
tinaed  peaceable  enjoyment  has  generally  been  deemed  necessary  *  *  than  is  HcenHMl 
Foffieient  to  authorize  the  like  presumption  in  the  case  of  deeds  from  private  per- 
sons." These  principles  as  applied  to  government  grants  are  of  the  utmo<t  im- 
portance, and  are  absolutely  essential  to  the  repose  of  society.  The  Sintutc  of 
Limitations  does  not  run  against  the  government,  nor  in  favor  of  the  occupant  of 
land,  until  the  patent  issues  :  Road*  v.  Syixms^  I  Ohio  316  ;  Duke  v.  Thompson^ 
16  Id.  34.  A  person  who  had  complied  with  the  pre-emption  laws  of  Congress, 
and  so  entitled  to  a  patent,  might  neglect  to  procure  its  issue,  his  estate  travel 
down  through  generations,  and  when  the  evidence  of  his  claim  is  lost  a  thin!  per- 
son might  enter  the  land,  procure  patent  and  oust  him  but  for  this  salutary  doctrine. 
So  a  person  might  enter  land,  receive  his  certificate  of  entry,  and  having  paid  in 
foil,  but  neglected  to  procure  patent,  might  need  the  same  principle  for  his  pro- 
t^ou.  So  in  the  Virginia  Military  District  in  Ohio,  in  the  Kentucky  Military 
District,  and  in  others,  entries  on  warrants  never  carried  into  patent  might  be  lost 
without  remedy  but  for  this  principle.  Imperfect  entries  need  the  application  of 
the  rale.  This  should  certainly  be  so  where  a  party  came  into  possession  under 
"color  of  title,"  as  in  Bedle  t.  Beard,  12  Co.  5.  In  the  Virginia  Military  Dis- 
trict the  prior  entry  appropriates  the  land  even  as  against  a  junior  entry  carried 
into  patent.  But  in  Ridleif  v.  Hettman,  10  Ohio  524,  a  court  of  equity  refused  to 
decree  the  legal  title  in  favor  of  the  prior  entry  where  the  junior  entry  carried  into 
patent  had  been  held  for  a  period  equal  to  the  Statute  of  Limitations,  though  the 
statute  did  not  bind  the  chancery  court.  This  was  eridently  on  the  doctrine  of 
"  stale  equity,"  or  it  should  be  more  properly  on  a  presumed  grant  from  the  party 
holding  the  original  entry.  Since  the  case  of  Ridleg  v.  Hettman,  the  Act  of  Con- 
liresB  of  March  2d  1S07  declares  roid  all  patents  issued  on  lands  on  which  there 
was  a  prior  survey.  The  holder  of  a  prior  survey  could  therefore  procure  a  pat- 
ent and  would  no  longer  seek  his  remedy  in  equity,  but  would  do  so  at  law.  But 
if  he  delayed  to  procure  his  patent  until  the  period  had  run  out  for  presuming  a 
grant  from  him  in  favor  of  the  holder  of  a  junior  survey  carried  into  patent  with 
twenty-one  years*  possession  under  it,  he  would  be  without  remedy.  His  equity 
under  bis  survey  would  pass  by  presumption  to  the  occupant  under  the  junior  sur- 
vey :  Duke  v.  Tkompton,  16  Ohio  48  ;  Blake  v.  Davia,  20  Id.  242  ;  Riaird  v.  mi. 
/lamx,  7  Wheat.  244.  This  must  be  so  or  a  large  class  of  cases  will  be  without 
remedy.    See  note  89  ante,  as  to  notice  and  tax  sales. 

The  only  effect  of  the  Act  of  1807  was  to  change  the  remedy  from  equity  to 
ejectment  at  law.  What  was  before  illegal  in  equity  became  illegal  at  law.  Yet 
if  equity  would  not,  prior  to  the  statute,  aid  a  party  after  twenty-one  years  to  re- 
cover OB  his  prior  survey  against  an  occupant  under  a  junior  survey,  it  must  since 
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and  .when  time  had  robbed  them  of  the  means  of  proof,  their  titles 
were  to  be  subjected  to  rigorous  examination  ;'*  and  (4)  "  upon  a 
principle  of  public  policy  and  convenience  which  operates  to  the 
preservation  of  the  public  peace  and  the  quieting  of  men  s  posses- 
sions ;'*  and  (5)  "  because  it  can  work  no  prejudice  except  to  those 
who  are  guilty  of  negligence  in  their  aJFairs."" 

The  presumption  will  be  made  often  in  well  known  opposition 
to  the  fact.^  And  unless  the  salutary  principle  on  which  it  rests 
is  to  be  nullified  or  ignored,  the  presumption  must  be  held  as  one 
of  law,  not  merely  oifact^  and  so  it  cannot  be  repelled  or  rebutted 
but  is  condusive.^^     The  history  of  the  doctrine  proves  this.     It 

the  stntutc  enjoin  an  ejectment,  or  rights  will  be  sacrificed  to  mere  modes  of  seek- 
ing redress. 

In  An^ell  on  Limitations,  {  3S,  it  is  said,  **  What  might  be  the  operation  of 
the  statate  on  private  persons  in  cases  where  the  legal  estate  remains  in  the  state, 
with  an  equitable  interest  in  those  persons,  was  considered  by  the  late  Ch.  Justice 
TiLOiiMVN  of  Pennsylvania  a  point  inTolving  important  consequences,  and  would 
require  f^reat  consideration  when  it  shall  call  for  a  decision  :"  Johnson  t.  Irwin, 
3  S.  &  R.  291  ;  Thomas  v.  liittch,  3  ^mn.  170  ;  Williams  r.  Presb,  Soc,  1  Ohio 
St.  492.  Washburn  on  Easements  102  [66],  referring  to  titles  between  individu- 
als, says  the  presumption  may  arise  '*  though  the  jury  should  not  find  as  a  fact 
that  any  deed  had  ever  been  made ;  and  although  the  user  began  in  fact  as  an 
act  of  tresjxiss/* 

»»  Stark.  Ev.,  part  iv.,  p.  1202 ;  Eldridge  t.  Knott,  Cowp.  215 ;  1  Mod.  117  ; 
1  Lev.  23 ;  Palm.  427  ;  Knight  v.  Halsey,  2  B.  &  P.  206 ;  Ex  diutumitate  tern- 
ports  omnia  prtEmmuntur  solemniter  esse  (tcta,  Co.  Litt.  6.  Lord  Cokk  says,  **  that 
an  Act  of  Parliament  may  be  presumed,  even  in  the  case  of  the  crown,  which  is 
not  bound  by  the  statutes  of  limitation  :*'  Broom's  Legal  Max.  852  ;  Id.  SCO ; 
Angel  I  on  Lim.^  passim;  Pendleton  ▼.  Cralloway,  9  Ohio  180;  Ridley  t.  Iletimany 
10  Id.  524  ;  Ricard  t.  Williams,  7  Wheat.  244  ;  Buckingham  v.  Smith,  10  Ohio 
298  ;  5  Ohio  St.  318  ;   11  Id.  47  ;  Perry  on  Trusts,  {  869,  and  cases  cited. 

»«  See  cases  note  84  ante.  Stort,  J.,  in  Ricard  t.  Williams,  7  Wheat.  59 
[244],  said  the  presumptions  "  can  never  fairly  arise  where  all  the  circumstances 
are  perfectly  consistent  with  the  non-existence  of  a  grant.  A  fortiori,  they  cannot 
srise  where  the  claim  is  of  such  a  nature  as  is  at  variance  with  the  supposition  of 
a  grant."  But  this  is  contrary  to  the  reason  and  object  of  the  presumption,  and 
is  flatly  in  opposition  to  the  prevailing  rule  now. 

Washburn,  in  his  Easements  103  [68],  says,  "The  fiction  of  presuming  a  grant 
from  twenty  years'  possession  or  use  was  invented  by  the  English  courts  in  the 
18ih  century,  to  avoid  the  absurdities  of  their  rule  of  legal  memory,  and  was  de- 
rived by  anslogy  from  the  limitation  prescribed  by  the  stat.  21  Jac.  1,  c.  21,  for 
actions  of  ejectment,  not  upon  a  hell^  that  a  grant  in  any  particular  case  has  been 
made,  but  on  general  presumptions.'*  Id.  101  [66].  Edson  v.  Munself,  10  Allen 
568;  Valentine  v.  Piper,  22  Pick.  93;  Melnnr.  Lock,  17  Id.  255;  Emnus  v. 
Tumbull,  2  Johns.  313  ;  Tudor  Lead.  Cas.  114  ;  Coolidge  v.  Learned,  8  Pick.  504. 

<7  This  necessarily  follows  from  the.  authorities  in  the  preceding  notes.     The 
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IS  said  that  "the  Court  of  Chancery  was  the  first  to  adopt  this 
doctrine  of  presuming  the  existence  and  loss  of  a  deed  in  1707  ; 
bat  that  it  was  not  till  1761  that  the  courts  of  common  law 
adopted  it."®  It  was  introduced  to  protect  the  possession  of  ease- 
ments and  servitudes — incorporeal  hereditaments — as  a  matter  of 
necessity,  because  the  Statute  of  Limitations  did  not  apply  to  these, 
but  only  to  corporeal  hereditaments.  But  now  the  presumption 
applies  in  law  and  in  equity  courts,  and  protects  equally  legal  and 
equitable  titles  or  even  title  acquired  by  trespass. 

As  the  doctrine  commenced  with  a  design  of  supplying  a  defect 
in  the  Statute  of  Limitations,  it  must  apply  to  all  cases  where  in 
any  party  an  equitable  title  exists,  either  by  an  inchoate  title  from 
the  government  or  other  equity,  which  may  be  lost  or  transferred 
by  presumption,  or  it  will  only  accomplish  a  part  of  its  purpose. 

It  is  not  necessary  that  the  possession  which  is  protected  shall 
have  been  with  the  knowledge  of  the  person  whose  title  is  .trans- 
ferred by  the  presumption,  for  any  such  qualification  would  prac- 
tically defeat  the  whole  purpose,  reason  and  scope  of  the  doctrine 
itself.  The  reason  of  the  law  is  the  life  of  the  law,  so  much  so 
that  when  the  reason  of  a  rule  ceases  the  rule  itself  ceases.     And 

question  has  been  mach  controverted  but  should  now  be  regarded  as  at  rest :  Stride- 
Ifr  V.  7W<f,  10  S.  &  K.  63-69  ;  Rust  v.  Low^  6  Mass.  90;  Mayor  v.  Horner^ 
Cowp.  102;  2  Greenl.  Ev.,  {  539;  Washburn's  Easements  105  [70];  Olney  y, 
Fenner.  2  R.  I.  211  ;  Pillsbury  v.  Moore,  44  Me.  154  ;  Belknap  v.  Trimble^  3  Paigti 
577;  TowRshend  v.  McDonald,  2  Kern.  381  ;  Hazard  v.  Robinson,  3  Mason  272  ; 
Wil^nr.  Wilson,  4  Dcv.  154  ;  Ingraham  v.  Hough,  1  Jones  N.  C.  39  ;  Gayelty 
T.  Btthune,  14  Mass.  51,  53  ;  Parker  v.  Foote,  19  Wend.  309,  315  ;  Corning  v, 
GoM,  16  Id.  531  ;  Hall  v.  McLeod,  2  Mete.  (Ky.)  98  ;  Wallace  v.  Fletcher,  10 
Foster  434 ;  Winnipiseogee  Co.  v.  Young,  40  N.  11.  420  ;  Tracy  v.  Atherton,  36 
Verm.  512,  reviews  Toumsend  y.  Downer,  32  Id.  183  ;  Knight  v.  Halsey,  3  Bos. 
k  P.  172,  206 ;  Curtis  v.  Keesler,  14  Barb.  51 1  ;  1  Greenl.  Ev.,  J  17-45,  and  cases 
racd;  3  Cruise  Dig.  467-8  ;  Tyler  v.  Wilkinson,  4  Mason  402  ;  Ingraham  v.  Hut- 
Aiwoi,  2  Conn.  584  ;  Bealey  v.  Shaw,  6  East  215  ;  Wright  y.  Howard,  1  Sim.  & 
8m.  203  ;  Strickler  v.  Todd,  10  S.  &  K.  69  ;  Balston  v.  Benstead,  1  Campb.  465  ; 
Danid  V.  North.  1 1  East  371  ;  Sherwood  v.  Burr,  4  Day  244  ;  Tinkburn  v.  Arnold, 
S  Greenl.  120  ;  Hill  v.  Crosby,  2  Pick.  466  ;  Best  on  Presumptions  103,  note^n  ; 
BoHcor  Man,  Co.  v.  Neponset  M.  Co.,  16  Pick.  24^ 

•*  Washburn's  Easements  109  [72]  ;  Wallace  v.  Fletcher,  10  Foster  446.  Like 
ill  new  and  valuable  doctrines,  it  has  been  strongly  resisted  ;  3  Dane  Abr.  55  ; 
1  Wii»hb.  Real  Prop.  294  [40],  and  cases  cited.  But  Washburn's  Easements  109 
[T2],  fays,  it  **  must  now  be  considered  as  established  law."  In  Parker  v.  Foote, 
19  Wen«l.  309,  the  court  say,  **tho  modern  doctrine  of  presuming  a  right  by 
pint  *  •exerts  a  much  wider  influence  in  quieting  possession  than  the  old  doc- 
trine of  title  by  prescription." 
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any  qualification  of  a  rule  which  annihilates  the  rule  itself  cannot 
be  sound.^ 

'*  In  yVilson  t.  Wilson ,  4  Dev.  154,  the  court  saj,  '*  If  the  presamption  was 
not  repelled  they  (the  jury)  ought  to  find  for  the  defendants  "  claiming  the  pre- 
sumption :  citing  2  Stark.  Ex.  669,  part  iv.,  pp.  1202-1222  ;  Ingraham  v.  Bough, 
I  Jones  N.  C.  39.  Even  this,  as  has  been  shown  in  previous  notes,  is  not  carry- 
ing the  doctrine  so  far  as  law  and  reason  extend  it:  1  Qreenl.  £v.,  2i  17-45 ;  3 
Cruise  Dig.  467  ;  Co.  Lit.  113  a.  There  are  some  authorities  applicable  to  ease- 
ments ouly  that  the  presumption  cannot  arise  in  favor  of  a  possession  unless  it  is 
with  the  knowledge  of  the  person  seised  of  the  inheritance :  Washb.  Easements 
103  [67],  105  [70] ;  Cooper  v.  SmUh,  9  S.  &  R.  26  ;  2  Greenl.  Ev.,  i  539,  n.  1. 
There  may  be  some  reason  for  this  as  applied  to  diem  since  the  person  seised  of 
the  inheritance  cannot  always  know  that  an  easement  is  being  enjoyed.  No  such 
qualification  as  to  the  land  itself  is  found  in  the  cases  cited  in  previous  notes,  nor 
in  Washburn  106  [70],  when  stating  the  rule,  nor  2  Stark.  £v.,  part  iv.,  p.  1201 
note  6,  nor  in  Ridley  y.  Hitman,  10  Ohio  524,  nor  in  Tudor *8  Lead.  Cas.  114,  nor 
by  any  authority  which  can  comprehend  the  reason  and  spirit  and  object  of  the 
principle.  This  possibly  may  do  as  to  easements  in  a  case  where  the  possession 
which  claims  protection  is  only  constructive,  or  is  not  evidenced  by  such  notorious 
acts  as  would  lead  the  person  seised  of  the  inheritance  to  assert  his  rights.  But  a 
notorious  possession  must  be  deemed  evidence  of  such  knowledge,  as  that  the  per- 
son seised  of  the  inheritance  could  not  assert  he  was  not  put  upon  inquiry.  Pos- 
session has  always  been  deemed  notice  of  the  claim  of  the  party  in  possession,  from 
which  it  is  conclusively  presumed  the  person  seised  of  the  inheritance  had  know- 
ledge, and  any  attempt  to  engraft  exceptions  on  this  is  monstrous,  as  to  the  own- 
ership of  land :  Home  ▼.  Beaity,  7  Ohio  U.,  part  2,  p.  84-90  ;  Kelly  v.  Stan- 
berry,  13  Ohio  408-426  ;  3  Washb.  Real  Prop.  284  [591]  ;  Lea  v.  Polk,  21  How. 
493;  Watkiney.  Edwards,  23  Texas  443;  Partridge  v.  McKinney,  10  Cal.  181  ; 
Stafford  V.  Lick,  7  Id.  479  ;  Hunter  v.  Watson,  12  Id.  363  ;  Morrison  v.  Kelly,  22 
Ills.  610;  Helms  v.  May,  29  Ga.  121  ;  Wyatt  v.  Elam,  23  Id.  201  ;  Berg  v.  Skep- 
ley,  1  Grant  Cas.  429  ;  Coleman  v.  Barklew,  3  Dutch.  357  ;  McKinzie  v.  Perrell, 
15  Ohio  St.  168  ;  Williams  v.  Presb.  Soc.,  I  Id.  492  ;  Buckingham  v.  Smith,  10  Ohio 
282. 

A  party  who  neglects  his  land  and  refuses  to  pay  taxes  is  in  no  good  position  to 
say  he  had  no  knowledge  that  others  were  occupying  it.  He  is  bound  to  know 
that  the  states  enforce  tax  collections  by  land  sales,  and  as  against  a  tax  title  he 
could  make  no  such  claim.  And  where  a  party  is  in  possession  under  color  of 
title  and  with  a  chain  of  title  on  record,  the  Registry  Acts  generally  make  such 
recorded  deeds  notice.  But  possession  without  this  will  raise  the  presumption  of 
a  grant  for  land.  It  has  been  well  observed  **  that  ancient  possession  would  injure 
instead  of  strengthening  a  title  if  after  a  succession  of  ages  and  the  decease  of  the 
parties  objections  should  prevail  which  might  have  been  answered  in  the  lifetime 
of  the  parties,  and  which  if  well  founded  would  have  been  sooner  made  :"  Bedle 
T.  Beard,  12  Co.  5 ;  Cowp.  109-215;  Perry  on  Trusts,  J  869.  This  applies  as 
well  where  the  person  seised  of  the  inheritance  docs  not  know  of  the  possession  as 
where  he  does. 

There  is  another  conclusive  reason  against  requiring  proof  that  the  person  seised 
of  the  inheritance  ki.ew  oi'  tie  adverse  pu v»caMou.     iliu  U.  ks  agree  that  the 
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This  doctrine  will  exert  a  wide  and  salutary  influence  in  giving 
repose  to  church  titles. 

But  it  goes  beyond  the  mere  question  of  title,  and  haa  an  ap- 
plication affecting  the  purpoBesfor  which  property  may  be  held. 

h  sometimes  becomes  desirable  to  sell  church  property,  which 
b?  a  conveyance  in  trust  has  been  devoted  to  the  purposes  of  a 
particular  religious  denomination.  The  power  conferred  on  courts 
bv  genjsral  equity  principles,  or  by  statute,  is  often  in  such  cases 
overlooked  or  disregarded,  and  a  sale  made  by  those  holding  the 
legal  title  without  any  formal  ratification  by  the  ceutui  que  tnutiy 
ftud  perhaps  in  some  instances  against  the  wishes  of  some  or  all  of 
them.  Where  property  has  been  so  donated  upon  a  use  as  the 
consideration,  it  may  nevertheless  be  sold  to  trustees  for  another 
religious  denomination  or  generally,  with  the  assent  of  the  donor 
and  cestui  que  trusts j  or  without  the  consent  of  the  donor,  when 
the  title  has  been  derived  upon  a  pecuniary  consideration.  But 
these  precautions  are  oft;en  not  taken.  When  a  sale  and  convey- 
ance has  been  made  without  these,  the  title  of  the  purchasers  will 
often  be  quieted  even  in  a  less  period  than  is  fixed  by  the  Statute 
of  Lunitations  on  proof  of  the  acquiescence  of  the  parties  having 
a  right  originally  to  prevent  a  transfer.^ 

printiple  of  presnmption  of  a  grant  was  adopted  by  way  of  analogy  to  the  Statttts 
pf  LimitatUms. 

The  Statate  of  Limitations  requires  no  such  knowledge.  The  analogy  there- 
fore fails  if  any  such  qnalification  is  made  in  the  rule.  The  equity  courts  are  not 
boand  by  the  statute,  and  yet  they  act  on  it  by  way  of  analogy  without  any  such 
quiification  :  PemdUton  r.  Galloway j  9  Ohio  180. 

^  In  addition  to  the  cases  cited  in  notes  in  this  chapter,  see  notes  47,  53,  15, 
74 ;  Hoffman's  £cc.  L.  217  ;  Id.  chap,  xxiii. ;  Robinson  ▼.  BuUiona,  9  Barb.  64; 
People  r.  Steele,  2  Id.  397  ;  High  on  Injunctions,  chap.  ▼.  ;  Perry  on  Trusts, 
\l  861,  864  ;  Baler  y.  Poles,  16  Mass.  488  ;  Doe  v.  Trustees,  2  Hawks  233  ;  Penny 
T.  Pkiladelf^ia,  4  Harr.  79  ;  Perry  on  Trusts,  2  870 :  Williams  r.  First  Presb. 
See,,  I  Ohio  St.  478. 

The  principle  of  estoppel  would  often  apply  where  the  cestui  que  trusts  stood  by 
ftnd  saw  a  purchase  made,  or  knew  of  it  and  made  no  objection,  under  circum- 
stances which  required  their  protest,  or  saw  improvements  made  on  the  faith  of  the 
parehase. 

Lands  were  granted  by  Congress  to  Ohio,  in  trust  for  common  schools  :  1  Chase 
Slat.  71-74;  Swans.  Land  L.,  passim.  On  26th  Febnmry  1824,  the  legislature 
raeaorialised  Congress  for  its  consent  that  the  state  might  sell  the  lands  :  IV.  Am. 
St.  Papers,  Pub.  Lands  47.  So  Missouri :  Dec.  1 1th  1828,  rol.  5,  p.  603.  Con- 
rreasby  Act  of  Feb.  15th  1843  (I  Lester  Land  Laws  82),  Act  of  May  19th  1852 
(Id.  181),  Act  February  19ih  1851  (Id.  173),  authorised  some  of  the  states  to  sell 
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The  courts  would  doubtless,  for  the  sake  of  repose,  extend  the 
same  prijiciples  to  parties  in  possession,  in  case  of  a  divided  con- 
gregation, especially  on  sufficient  evidence  of  acquiescence. 

And  the  perversion  of  a  trust  would  in  proper  cases  receive  the 
Fame  consuleration,  especially  in  cases  which  might  invoke  the 
power  of  a  court  to  make  a  cy  pres  application  of  trust  principles. 

These  principles  will  apply  to  each  of  the  seven  forms  or  agen- 
cies asserting  title  through  which  a  religious  society  may  seek  its 
organized  purposes,  to  wit :  (1)  an  unincorporated  association,  (2)  by 
unincorporated  trustees  claiming  for  such  society,  (3)  by  corporation 
or  trustees  quasi  corporate  for  such  associations,  by  (4)  an  incorpo- 
rated society,  (5)  common  law  trustees  for  such  corporation,  (6)  by 
corporation  or  trustees  quasi  corporate  for  such  corporation  or  by 
(7)  two  corporations  (see  ante^  Vol.  12  N.  S.  347  to  853). 

II.  Eebscription.*^ 

The  terms  "prescription,"  and  "limitation,"  and  the  express- 
sions  "  presumption  of  a  grant,"  "  stale  equity,"  and  some  others 
indicating  title  or  exemption  from  action,  are  not  always  employed 
with  precision.  The  term  "  prescription,"  from  the  word  prescriboy 
is  derived  from  the  Roman  or  civil  law,  and  is  more  comprehensive 
than  limitation.  Pi  escription  has  often  been  employed  as  applica- 
ble to  easements  alone,  but  it  is  not  necessarily  or  by  general  usage 
so  limited.  It  is  so  comprehensive  as  to  be  often  used  to  include 
limitation  as  prescribed  by  the  Statute  of  Limitations,  the  prescrip- 
tion of  a  grant,  the  doctrine  of  stale  equity  as  applied  by  chancery 
courts,  and  every  means  by  which  a  title  is  quieted,  or  an  action 
barred  by  lapse  of  time.  It  has  been  said  that  prescription  in  its 
proper  sense  is  of  two  kinds.  "  That  is,  it  is  either  an  instrument 
of  the  acquisition  of  property,  or  an  instrument  of  an  exemption, 
only  from  the  servitude  of  judicial  process." 

The  statutes  of  limitation  have  generally  been  so  drawn  as  not 
to  apply  to  easements,  but  courts  of  law  and  equity  on  general 
principles  apply  to  them  the  principles  of  the  Statute  of  Limita- 

ihe  school  land?.  The  Ohio  legislature  authorized  a  sale  without  authority  of 
CotiKreds  :  3  Chase  Stat.  1553,  &c. 

•0'  Angell  on  Limitations,  J  2.  The  Statute  of  Limitations  aflfects  the  remedy 
merely,  while  prescription  affects  the  right:  Billings  v.  /7o//,  7  Cal.  1. 

For  a  discussion  of  prescription,  see  Cruise  Dig.  tit.  xxxi.,  ch.  1,  J  11  ;  Angell 
on  Highways,  J  131 ;  Washburn's  Real  Property. 
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tioDs  bj  prcsumiDg  a  grant.  So  in  many  cases  which  do  not  fall 
within  the  statute,  and  in  some  that  do,  courts  of  law,  as  we  hare 
seen,  apply  the  doctrine  of  the  presumption  of  a  grant. 

The  statutes  of  limitation  have  generally  been  so  drawn  as  only 
to  apply  to  actions  at  law,  and  yet  when  parties  seek  remedies  in 
equity  the  courts,  though  not  bound  by  any  statute,  generally  act 
by  way  of  analogy  to  it,  and  apply  its  principles.  They  do  this 
opon  the  doctrine  that  they  will  not  aid  a  stale  equity. 

Statutes  of  limitation  are  generally,  so  drawn  as  to  affect  only 
the  remedy  without  touching  the  right  The  presumption  of  a 
grant,  and  prescription  when  it  applies  independently  of  the  statute, 
denies  the  right  and  so  withholds  a  remedy.  The  doctrine  of  stale 
equity  proceeds  upon  the  idea  that  all  equitable  right  is  gone,  and 
so  denies  the  right  and  withholds  the  remedy. 

To  preserve  the  symmetry  and  distinctive  features  of  the  law 
the  several  subjects  of  "presumption  of  a  grant,**  "prescription," 
*•  limitations,**  "stale  equities,**  and  legal  and  equitable  " estop- 
pels," might  well  be  treated  separately,  and  regarded  as  distinct 
doctrines,  though  cognate  in  their  character  and  relations. 

Prescription,  when  applied  to  realty  as  distinct  from  the  doctrine 
of  the  presumption  of  a  grant,  is  generally  employed  only  at  law 
and  in  the  second  s^se  mentioned,  which  might  better  be  defined 
a  means  of  denying  or  defeating  a  remedy  by  pleading  the  Statute 
of  Limitations. 

III.  License.'^ 

This  is  a  generic  term,  and  will  only  be  considered  as  to  rights 
in  land  for  religious  purposes.  A  license  is  a  right  given  by  com- 
petent  authority  to  do  an  act  or  enjoy  a  privilege  which  without 
it  would  be  illegal. 

The  permission  to  occupy  a  piece  of  ground  for  religious  excr- 
tise  or  to  erect  a  church  thereon  is  a  license. 

A  license  is  either  (1)  implied  or  (2)  express. 

It  18  either  (1)  by  parol  or  (2)  in  writing. 

It  is  either  (1)  a  bare  authority  without  interest  or  (2)  it  i} 
eonpled  with  an  interest. 

It  is  either  (1)  executory  or  (2)  executed. 

It  is  either  (1)  revocable  or  (2)  irrevocable. 

•'  License  distingnished  from  easement:  Washb.  Easements  and  Servitudes  6. 
M;  Ex  parte  Cobam,  I  Cow.  568  ;  Wolfe  v.  /Vo*/,  4  Sandf.  Ch  72  ;  Foster  v. 
Bniedtr,  4  R.  I.  47  ;  Rowbofham  v.  Wilson^  8  Ellis  &  B.  23. 
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An  implied  license  is  one  presumed  from  the  conduct  of  the 
party  having  a  right  to  give  it. 

An  express  license  is  one  which  in  direct  terms  gives  the  per- 
mission to  do  an  act  or  enjoy  a  privilege. 

When  this  permission  is  given  by  word  merely,  it  is  a  parol 
license. 

A  written  license  may  pursue  all  the  statutory  formalities  re- 
quired for  the  conveyance  of  real  estate,  or  it  may  be  without 
such  formality  and  y«t  valid.  ^ 

Whatever  may  he  its  form  or  character,  it  may  be  a  bare  author- 
ity without  being  coupled  with  an  interest.  When  it  is  of  this 
character,  it  is,  until  some  act  is  done  under  it,  merely  executory, 
and  being  without  consideration  is  revocable. 

It  can  only  be  executed  by  the  party  to  whom  it  is  given  in 
'  person,  and  cannot  be  transferred  to  another. 

But  when  executed  by  being  carried  partly  or  altogether  into 
effect,  it  can  only  be  rescinded  when  it  is  of  such  character  that 
this  is  practicable,  and  then  only  by  a  party  placing  the  other  in 
the  same  condition  he  would  have  occupied  before  he  entered  on 
its  execution. 

An  executed  license  where  the  parties  cannot  be  placed  in  statu 
quo  is  irrevocable.** 

When  the  license  is  coupled  with  an  interest  it  is  not  a  mere 
permission,  but  is  in  effect  equivalent  to  an  irrevocable  grant  which 
is  alienable.** 

A  license  may  arise  upon  the  principle  of  legal  or  equitable 
estoppel.** 

The  legal  and  equitable  principles  as  to  license  prevailing  in 
ordinary  cases,  apply  as  a  general  rule  equally  as  to  rights  in 
realty  for  religious  purposes,  subject  to  the  restraints,  if  any,  im- 
posed by  law. 

»«  Suliivant  V.  Commigxioners,  3  Ohio  89.  Bat  see  6  East  602;  8  Id.  310  n.  ; 
Say  R.  3  ;  14  S.  &  R.  267  ;  4  Id.  241  ;  2  Eq.  Gas.  Abr.  522  ;  11  Ad.  &  El.  39  ; 
8.  c.  39  E.  C.  L.  R.  19. 

M  Wihon  V.  Chalfant,  15  Ohio  248  ;  Buckingham  r.  Smith,  10  Id.  296  ;  Wil- 
liamf  V.  Presb.  Ch.,  1  Ohio  St.  478;  8  East  308;  Palm.  71  ;  8.  c.  Poph.  151  ; 
8.  c.  2  Roll.  R.  152. 

»*  Crabb  Real  Prop.,  U  521-525 ;  2  Mod.  317  ;  8  East  309 ;  7  Bing.  693 ;  5 
B.  &  C.  221  ;  7  D.  &  R.  783. 

•*  Sec  note  81  ante;  Att,-Gen,  v.  Merrimac  Co,f  14  Gray  604  ;  Buckingham  ▼. 
Smithf  10  Ohio  293. 
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Possession  taken  under  an  executed  license  is  a  good  defence  in 
an  action  of  ejectment,^  and  will  enable  the  occupant  to  maintain 
trespass  for  an  injury,  and  gives  the  right  to  rebuild  and  repair 
churches  erected  in  pursuance  of  the  license. 

rv.  Dedication. 

There  is  a  clear  distinction  between  a  license  and  a  dedication.*' 

It  is  not  designed  to  attempt  a  discussion  of  the  law  of  dedica- 
tion generally,  for  this  in  its  details  would  require  a  treatise  rather 
than  a  chapter.  But  a  brief  outline  of  some  principles  will  be 
stated. 

For  all  practicable  purposes  a  dedication  of  land  is  a  gift  for  a 
public  use. 

A  dedication  may  be  (1)  express  or  (2)  implied.  An  express 
dedication  may  be  by  (1)  parol  or  (2)  in  writing.  Dedications  may 
be  as  at  (1)  common  law  or  (2)  statutory.  A  parol  dedication,  or 
one  in  writing  without  the  statutory  formalities  required  in  deeds 
of  conveyance,  will  be  sustained.* 

By  the  Civil  Law  realty  could  be  devoted  to  religious  purposes 
by  dedication.** 

And  the  common  law  equally  allows  it  for  charitable  uses,  as 
chnrch  lots,  cemetery  grounds'and  like  purposes.'"® 

*•  SuUivant  r.  Commissioners,  3  Ohio  89  ;   Wilson  v.  Chat/ant,  15  Id.  248. 

^  Gowen  ▼.  Pkila.  Exchange  Co.,  5  W.  &  S.  143.  For  discussion  of,  see  Aa- 
pW  on  Highways,  2J  132-168;  Dillon  on  Municipal  Corp.  475;  Cincinnati  r, 
White,  6  Pet.  431  ;  Noyes  r.  Ward,  19  Conn.  250  ;  ^fanley  v.  Gibiton,  13  Ills. 
312. 

"  Fulton  V.  Wehrenfeld,  8  Ohio  St.  440  ;  Wishj  v.  Bonte,  19  Id.  238  ;  Angell 
on  HiKhways,  ||  142-162;  Uobb  v.  Lowell,  19  Pick.  405  ;  Wright  v.  Tukeg,  3 
ru*h.  290  ;  Morris  v.  Bowers,  Wright  (Ohio)  750  ;  Williams  v.  Presb.  Church,  1 
Ohio  St.  478. 

••  Xiques  t.  Bujac,  7  La.  Ann.  449  ;  Renthrop  v.  Bourg,  4  Martin  (La.)  97  ; 
Inn.  1,  2,  7,  9  ;  Bract,  fol.  8  ;  Abbott  v.  Mills,  3  Verm.  521  ;  Doe  v.  .To/im,  1 1 
All.  83;  Pawlett  v.  Clark,  9  Cranch  293,  321  ;  Washbum^s  Easements  and  8er- 
Tiindes  185  [137].  In  Angell  on  Highways,  J  133,  it  is  said  "  the  doctrine  of 
<}«ltcation  is  of  purely  common-law  origin.  *  *  *  In  that  [Civil]  law  there  was 
BO  principle  stnctly  analogous  to  that  of  dedication."  Poth.  Pand.  de  Inst.,  lib. 
♦•%  tit.  8,  art.  1. 

'*•  Atttones  r.  Eslava,  9  Port.  (Alab.)  527  ;  Hannibal  v.  Draper,  15  Mo.  634  ; 
X'njntM  T.  Bvjac,  7  La.  Ann.  449  ;  Christian  Ch.  t.  Scholfe,  2  Iowa  27  ;  Chapman 
T.  Gordon,  ^9  Ga.  250 ;  Shapleigh  v.  Pilhbury,  1  Greenl.  (Me.)  280  ;  Dillon  on 
Monicrorp.,  {  510  ;  High  on  Injunctions,  J  241  ;  Washb.  Easements  186  [138]  ; 
Btatty  T.  Kurtz,  2  Peters  C.  C.  R.  566,  583  ;  Board  Ed,  t.  Edson,  18  Ohio  St. 
i2l ;  Eke  t.  Osgood,  9  Mass   38  ;  3  Peters  99  ;  Pearsall  v.  Post,  20  Wend.  118  j 
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But  this  is  of  course  subject  to  the  qualification  that  where  the 
local  law  imposes  restraints  on  grants,  these  cannot  be  evaded  by 
a  dedication. 

And  a  dedication  may  arise  upon  the  principle  of  estoppel.'®* 

A  dedication  may  be  found  as  a  question  of  fact  by  user  even 
less  than  the  statutory  period  of  limitation,  especially  if  there  be 
evidence  of  acquiescence.'"* 

Courts  of  equity  will  not  permit  funds  devoted  to  a  particular 
charity  to  be  devoted  to  other  objects,  even  if  those  for  whose  use 
it  was  given  should  concur  in  a  diversion.  ^^ 

Potter  V.  Cfutpiuy  6  Paige  639  ;  3  Washbarn  on  Real  Property  70  ;  Att.-Gen.  r. 
Menimac  Co.y  14  Gray  586,  604  ;  Williams  y.  Presb.  Soc.,  1  Ohio  St.  478  ;  Todd 
V.  P.  Railroad  Co.  19  Id.  514  ;  Wisby  v.  Bont^y  Id.  245  ;  1  ^aw  Record,  Gin., 
Ohio  166  ;  2  Myl.  &  K.  576  n.,  and  cases  cited  ;  Taylor  Prec.  Wills  67  ;  Brown  v. 
Manning^  6  Ohio  298.  The  doctrine  commenced  with  the  case  of  Lade  t.  Shepard,  2 
Strange  1004,  ▲.  d.  1735. 

As  to  cemetery :  Hunter  y.  Sandy  Hill,  6  Hill  (N.  Y.)  407,  commented  on  S 
Smith's  Lead.  Gas.,  4th  ed.  193 ;  22  Wend.  454.  Other  parposes  :  Reynolds  y. 
Commrs.,  5  Ohio  204  ;  Smith  v.  Hueston,  6  Id.  101  ;  Id.  298,  305  ;  Klinkener  y. 
School  Disi.,  llPenna.  St.  444. 

w«  3  Washb.  Real  Prop.  70;  DiUon  Munic.  Corp.,  J  495 ;  Cinn.  y.  White,  6 
Peters  431  ;  Brown  y.  Manning,  6  Ohio  298  ;  7  Ohio,  part  I,  p.  96,  220 ;  Id.  pari 
2,  p.  135  ;  Fulton  y.  Mehren/eld,  8  Ohio  St.  440  ;  Noyes  y.  Ward,  19  Conn.  250  ; 
Mayor  T.  Franklin,  12  Ga.  239;  Cole  y.  Sprowl,  35  Me.  161  ;  2  Greenl.  Ev., 
{  662.  In  Angcll  on  Highways,  {  156,  it  is  said  this  doctrine  *'  is  not  sanctioned 
by  a  single  English  decision.'* 

'o«  Pinquite  y.  Lawrence,  1 1  Ohio  St.  274.  See  cases  collected  in  Angell  on 
Highways,  |  142.  In  Woodyear  y.  Hadden,  5  Taunt.  125,  it  is  said,  *•  it  is  not 
like  a  grant  presumed  from  length  of  time.'*  See  Angell,  passim.  But  in  Rugby 
Charity  v.  Merryweather,  11  East  375,  an  uninterrupted  user  of  eight  years  was 
deemed  sufficient  proof  of  dedication,  without  reference  to  the  intention  of  the 
owner.  A  dedication  must  be  for  a  public  use  :  19  Ohio  St.  514  ;  Dillon  Munic. 
Corp.,  J  510  n. 

los  This  is  a  general  principle,  without  reference  to  the  mode  of  acquiring  pro- 
perty :  Tiffany  &  Bullard  on  Trusts  250 ;  Miller  v.  Gable,  2  Denio  492,  541  ;  s.  c. 
10  Paige  627  ;  Kinskem  y.  Luth.  Ch,,  1  Sandf.  Ch.  439  ;  Fttld  r.  Field,  9  Wen«l. 
394 ;  Robertson  y.  Bullions,  9  Barb.  132  ;  Mann  y.  Ballett,  1  Verm.  43 ;  Af/.-Gf-n. 
y.  Gleg,  1  Atk.  356  ;  App  y.  Luth.  Cong.  C  Barr  201.  As  to  dedications  in  iru"*r, 
see  Dillon  Munic.  Corp.,  J  512. 

Property  conveyed  to  promote  the  teaching  of  particular  religious  doctrines  will 
be  protected  from  a  diversion  :  Mann  y.  Ballet,  1  Verm.  43 ;  Att.-Gen,  v.  GUg, 
1  Atk.  356  ;  App  v.  Lutheran  Cong.,  6  Barr  201  ;  Miller  \,  Gable,  2  Denio  492  ; 
Gable  v.  Miller,  10  Paige  201  ;  Att.-Gen.  v.  Shore,  7  Sim.  290  ;  Shore. v.  WiUon, 
9  CI.  &  Fin  355  ;  Att.-Gen.  y.  Pearson,  11  Sim.  592  ;  Brown  v.  Luth  Ch.,  23 
Penna.  St.  493  ;  Field  v.  Field,  9  Wend.  394  ;  Trustees  v.  Sturgeon,  9  Barr  322  ; 
Hill  on  Trustees,  3d  ed.  467,  note  1,  and  cases  cited.  Feizel  v.  Trustees,  9  Kansas 
592.    The  bishop  of  the  Methodist  Episcopal  Church  assigned  a  minister  to  a 
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Where  a  dedication  is  made  for  a  specified  use,  the  courts  will 
prevent  its  diversion.  '^  Even  the  legislature  cannot  authorize  a 
direr&ion  where  private  rights  are  involved.  ^^ 

Nor  can  evidence  of  the  declarations  of  a  dedicator  be  given  to 
vary  the  purposes  expressed  in  a  written  dedication.  '** 

A  dedication  will  be  sustained,  even  though  there  be  no  grantee 
w  esse  when  it  was  made  capable  of  taking  a  fee.  ^^ 

V.  Alienation. 
The  subject  of  alienation  6y  churches  is  not  now  to  be  consid- 
ered.   This   will   be   reserved   for   a   subsequent  chapter.     The 
acquisition  of  property  by  church  organizations  by  alienation  from 

chuirh  held  by  trustees  by  deed  in  usual  form  of  discipline.  The  trustees  refused 
to  permit  the  use  of  the  church.  The  court  issued  a  mandamus  to  compel  them. 
The  caw  was  ably  argued  by  Hon,  S,  A,  Cobb  and  H,  L.  Alden^  who  cited  4  H.  & 
McH.  (Md.)  449  ;  2  Barb.  397  ;  12  Johns.  444.  The  court  as  a  question  of  plead- 
in{;  refused  to  allow  damages,  but  said  *'the  legal  pastor  can  recover  salary  due 
him  in  an  ordinary  action  at  law." 

\^  a  gift  he  made  to  a  Unitarian  society  for  the  propagation  of  Unitarian  doc- 
trines, and  the  society  ceases  to  teach  Unitarianism,  it  will  not  be  entitled  to  con- 
trol the  trust :  Oilman  v.  Hamilton,  16  Ills.  225.  See  cases  of  Andrew  v.  N.  Y. 
B&le4'  P.  B.  Soc.,  4  Sandf.  S.  C.  U.  178,  commented  on  in  Tiffany  &  Bullard 
<m  Trnsis  248  ;  Willard's  Eq.  577,  596  ;  Miller  v.  Gable,  2  Denio  524  ;  Williams 
T.  WilliuMs,  4  Sclden  (N.  Y.)  525. 

^The  doctrine  of  charities  in  the  United  States  is  substantially  the  same  as  in 
England  in  all  that  class  of  cases  where  they  can  be  administered  by  the  court 
withoot  the  aid  of  the  crown  ;  and  in  that  class  of  cases  where  the  sign  manual 
of  the  king  is  necessary,  the  gift  would  fail,  and  a  trust  would  result  to  the  heir  at 
law  or  next  of  kin,  unless  the  legislature  interfere  to  give  it  effect:"  Willard's 
Eq.  579;  Viditl  ▼.  Girard Ex.,  2  How.  127;  Ingles  v.  Trustees  Sailors*  Snug 
Uarhar,  3  Pet.  99  ;  Exrs.  of  Burr  v.  Smith,  7  Verm.  241  ;  Graig  v.  Emery,  16 
Kck.  107;  AfcCarig  v.  Orphans*  Asylum,  9  Cow.  437;  Tiffany  &  Bullard  on 
Trasts  249  ;  Willard's  £q.  596  ;  4  Kent  Com.  508. 

•*<  Sec  cases  in  note  to  sect.  512,  Dillon  Munic.  Corp.  ;  M.  E.  Church  v.  Ho- 
Wwi,  33N.  J.  Law  13. 

••*  Le  Clerof  v.  GallifH>fis,  7  Ohio,  part  I,  p.  217  ;   18  Id.  24  ;  Warren  v.  Lyons 
(Ttfi,  22  Iowa  351  ;  John  and  Cherry  St.,  19  Wend.  659  ;    Woodruff  y.  Neal,  28 
Conn.  168  ;  Dillon  Munic.  Corp.,  J  514  ;  Commrs.  v.  Lathrop,  S.  Ct.  Kansas  1872. 
Bot  where  the  donor  or  grantor  retains  no  beneficial  interest  the  legislature  may 
tathonie  a  sale  :    Van  Ness  v.  Washington,  4  Pet.  232  ;   Com.  v.  liusih^  14  Pcnna. 
St  186;  Com.  v.  Alburger,  I  Whart.  469  ;  Board  v.  Edson,  18  Ohio  St.  221. 
'^*  brown  V.  Manning  J  6  Ohio  298  ;  Lebanon  v.  Commrs.,  9  Id.  80. 
•^  PawUtt  V.Clark,  9  Cranch  292  ;  New  Orleans  v.  U.  S.,  10  Pet.  713  ;    Wil- 
Ham  r.  Prt^,  Soc.,  1  Ohio  St.  478  ;   McConnell  v.  Lexington,  12  Wheat.  582; 
l^y.Jmes,  II   Ala.  63;    Vick  v.  Vickshurg,  1  How.  (Miss.)  379;  Antones  v. 
l-^tmt,  9  Port.  (Ala.)  527  ;    Winona  v.  Hiiff,  11  Minn.  1 19  ;  Sivannah  v.  Steam- 
^"  Cq.,  Charlt.  (Ga.)  U.  342;  Klinkener  v.  School  District,  I  Jones  (PennA.) 
Vol  XXII.—e 
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a  grantor  or  devisor  is  the  subject  to  which  reference  is  now  made 
The  general  principles  of  alienation  apply  here  as  in  other  cases, 
subject  to  restraints,  if  any  imposed  by  law. 

Reference  has,  in  preceding  chapters,  been  made  to  particular 
forms  by  which  the  design  of  a  donor  or  speci&ed  purposes  may 
be  carried  into  effect  by  mejins  of  trust  provisions.  And  attention 
lias  been  called  to  some  distinctions  between  the  effect  of  convey- 
ances made  upon  a  pecuniary  consideration  and  those  where  the 
use  or  object  of  the  grant  is  the  consideration. 

There  is  nothing  peculiar  in  the  acquisition  of  personal  property 
for  church  purposes  requiring  notice  here.  So  far,  attention  has 
been  called  to  the  acquisition  of  real  property  by  church  organi- 
zations. 

The  inquiry  *'  How  may  church  property  be  acquired,"  would 
perhaps  include  the  acquisition  of  pews  by  members  of  a  church 
or  others ;  but  this  subject,  the  law  relating  to  pews  generally,  and 
cemeteries  as  connected  with  churches,  will  be  reserved  for  subse- 
quent chapters. 

Wm.  Lawrence. 

Bellepontaine,  0.,  February,  1874. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Errors  of  Connecticut. 

KEENEY  AND  WOOD  MANUFACTURING  COMPANY  and  Another  v. 
THE  UNION  MANUFACTURING  COMPANY. 

The  owners  of  an  upper  mill,  whose  business  required  the  running  of  their  mill 
only  by  dny,  detained  the  water  of  the  stream  during  the  nij^ht,  such  detention 
and  the  larger  discharge  during  the  day  causing  serious  damage  to  the  owners  of 
a  lower  mill,  whose  business  required  the  running  of  their  mill  both  night  and 
dny.  The  lower  privilege  was  occupied  several  years  before  the  upper,  and  after 
the  upper  mill  was  built  the  water  was  for  several  years  allowed  to  flow  during 
the  night,  and  the  lower  mill  had  used  it  by  night  and  by  day.     Upon  a  petition 

444  ;  PeUa  v.  Scholte^  24  Iowa  293  ;  Trustees  v.  Havens,  11  111.  554 ;  Waugk  v. 
Leech.  28  Id.  488. 

A  dangerous  doctrine  is  growing  up  that  the  legislature  may  appoint  trustees  to 
execute  a  trust:  Bryant  r.  McCandless,  7  Ohio,  part  2,  p.  135.  See  cases  as  to 
power  of  legislature  to  control  private  trusts,  chap.  4,  Dillon  Munic.  Corp.,  J  47 
note,  and  cases  cited. 

The  subject  of  the  alienation  of  dedicated  property  is  discussed  in  Dillon  on 
Munic.  Corp.,  §  512. 
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br  the  lower  mill-owners  ngainst  the  upper,  for  an  injunction  against  the  deten- 
tion of  the  water  by  night,  it  was  held^ 

I.  That  the  petitioners  had  acquired  no  superior  rights  by  their  earlier  occu- 
pjition,  or  by  their  use  of  the  water  by  night,  so  long  as  they  had  exercised  no 
rights  jrreater  than  such  as  belong  to  them  as  riparian  proprietors ;  the  full  flow 
of  the  stream  being  nothing  beyond  snch  right. 

2.  That  all  that  the  petitioners  were  entitled  to  was  a  reasonable  use  of  the 
stream  against  an  unreasonable  use  or  detention  by  the  respondents  ;  that  the  qucs- 
ibn  was  whether  the  respondents  had  acted  unreasonably  in  detaining  the  water  ; 
ind  that  the  burden  of  proof  on  this  subject  was  on  the  petitioners. 

The  right  in  such  a  case  of  the  upper  mill-owner  to  make  the  stream  useful  to 
him  hj  detaining  the  water  during  the  night,  is  of  the  same  quality  as  the  right  of 
the  lower  mill-owner  to  take  the  benefit  of  the  constant  flow.  In  deciding  be- 
tween these  conflicting  rights,  there  arc  to  be  considered  :  1.  The  custom  of  the 
coantry  as  to  the  running  of  mills.  2.  The  local  custom ,  if  there  be  one.  3.  What 
jrcneral  rule  will  best  secure  the  entire  stream  to  useful  purposes.  4.  Whether  the 
detention  of  the  water  is  necessarily  an  injury  to  the  lower  mill,  and  whether  the 
apparent  injury  is  not  caused  by  the  insufficiency  of  its  own  privilege. 

The  maxim  *'  aqua  currit  et  currere  debet "  is  applicable  rather  to  the  matter  of 
the  diversion  of  a  stream  and  to  the  ordinary  rights  of  riparian  proprietors  as  such, 
than  to  the  case  of  mill-owners,  who  have  a  right  to  make  a  reasonable  detention 
o/tbe  water  by  dams  for  the  purposes  of  their  mills. 

Petition  for  an  injunction,  brought  to  the  Superior  Court  in 
Hartford  county,  and  reserved,  upon  facts  found  by  a  committee, 
for  the  advice  of  this  court.  The  case  is  sufficiently  stated  in  the 
opinion. 

If^de  and  Buck,  for  the  petitioners,  cited  2  Kent  Com.  439 ; 
Tarkery.  Jewett,  11  Conn.  311,  317,  324  ;  Ingraham  v.  Hutch- 
inson,  2  Id.  584 ;  Mason  v.  Hilly  5  B.  &  Adol.  1 ;  Bealey  v. 
SUaw,  6  East  208;  Brown  v.  Best,  1  Wils.  174;  Saunders  v. 
Nncman,  1  B.  &  Adol.  258,  262 ;  Tyl^  v.  Wilkinson,  4  Mason 
306,  400  ;  Cart/  v.  Daniels,  8  Met.  466,  478  ;  Ortman  v.  Dixon, 
13  Cal.  38 ;  Wheailey  v.  Orisman,  24  Penn.  St.  298,  302 ;  Gil- 
k  V.  Johnson,  30  Conn.  183  ;  Pollitt  v.  Long,  58  Barb.  20,  84 ; 
Sackrider  v.  Beers,  10  Johns.  241  ;  Merritt  v.  Brinkerhoff,  17 
M.  306 ;  Wentworth  v.  Poor,  38  Maine  243 ;  Davi%  v.  Getchell, 
50  Id.  604 ;  Clark  v.  Rockland  Water  Power  Co,,  52  Id.  78 ; 
iHUing  v.  Murray,  6  Ind.  324 ;  Shears  v.  Wood,  7  J.  B.  Moore 
345;  Chandler  v.  Howland,  7  Gray  348  ;  Angell  on  Water- 
courses, 3d  ed.,  §  115. 

K.  Shipman  and  Robinson,  for  the  respondents,  cited  Belknap 
r.  Tnmble.  3  Paige  577 ;  Tyler  v.  Wilkinson,  4  Mason  396 ; 
Tucker  v.  Jewell,  11  jConn.   311;  Parker  v.  Hotchkiss,  25  Id. 
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321 ;  Gould  v.  Boston  Dock  Co.,  13  Gray  442 ;  Brace  v.  Yale, 
10  Allen  441;  Palmer  v.  Mulligan,  3  Caines  307;  Thuiber  v. 
MaHin,  2  Gray  394 ;  Hartzall  v.  Sill,  12  Penn.  St.  248  ;  Samp- 
son V.  Hoddinott,  1  C.  B.  N.  S.  690 ;  Mason  v.  Hill,  5  B.  & 
Adol.  1 ;  Arkwright  v.  Qell,  5  M.  &  W.  202  ;  Cai^  v.  Daniels,  8 
Met.  466 ;  King  v.  Tiffany,  9  Conn.  166  ;  Twiss  v.  Baldwin.  Id. 
306 ;  Wadsworih  v.  Tillotson,  15  Id.  366  ;  Barrett  v.  Parsons, 
10  Cush.  367 ;  Springfield  v.  Harris,  4  Allen  494 ;  Haskins  v. 
Raskins,  9  Gray  390 ;  PiV^«  v.  Lancaster  Mills,  13  Met.  156 ; 
iTe^nVA  V.  Deadlier,  6  Barr  32 ;  ^oy  v.  /Jf^yrref,  2  Watts  327 ; 
Clinton  V.  Meyers,  46  New  York  511 ;  Davis  v.  Getchell^  60 
Maine  602 ;  Ja(?(?6«  v.  ^Z/arrf,  42  Vt.  303 ;  Angell  on  Water- 
courses,  §  119. 

Seymour,  J. — The  plaintiffs  own  paper-mills  on  the  Hockanum 
river,  and  find  it  necessary  for  the  successful  prosecution  of  their 
business  to  run  their  mills  during  the  entire  twenty-four  hours  of 
the  day.  The  defendant  company  owns  a  cotton  factory  situate 
on  the  same  river,  about  a  fourth  of  a  mile  above  the  plaintiffs* 
mills, 'and  the  defendants  run  their  factory  during  the  day  only, 
from  six  o'clock  in  the  morning  until  six  at  night,  and  find  it  ne- 
cessary for  the  successful  prosecution  of  their  business  to  detain 
the  water  of  the  river  during  the  night,  and  they  do  thus  detain  it 
by  means  of  a  dam  of  such  height  that  at  night  in  times  of  drought 
very  little  water  escapes  from  it. 

All  the  parties  depend  mainly  upon  the  power  of  the  stream  to 
drive  their  machinery.  Steam-power  is,  however,  used  as  auxili- 
ary to  the  water-power  by  the  defendants  and  also  by  the  mill  of 
the  plaintiff  Adams. 

The  plaintiffs  preferred  th^ir  bill  in  equity  to  the  Superior  Court, 
complaining  that  the  defendants  by  means  of  their  dam  have 
wrongfully  detained  the  water  so  as  to  prevent  the  plaintiffs  from 
having  it  as  it  was  accustomed  to  flow  and  ought  to  flow  during 
the  night  season,  and  so  as  in  the  daytime  to  be  let  down  in  greater 
quantities  than  they  can  advantageously  use  it  in  their  mills ;  and 
praying  for  an  injunction. 

The  Superior  Court  referred  the  case  to  a  committee,  who  has 
made  an  elaborate  report,  which  is  accepted  ;  and  the  question  is 
reserved  for  our  advice  what  decree  shall  be  passed. 

For  the  full  understanding  of  all  parts  of  the  case  reference 
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must  be  had  to  the  report  itself ;  but  it  will  be  easy  as  we  pass 
along  to  state  enough  of  it  to  show  on  what  grounds  we  proceed 
in  coming  to  the  result  we  have  reached. 

The  committee  concludes  its  report  thus :  **  The  respondents 
haye  never  by  their  use  and  detention  of  the  water  since  the 
drought  had  a  purpose  of  injuring  the  petitioners.  They  have  not 
acted  maliciously  or  wantonly,  but  have  acted  with  sole  regard  to 
the  most  efficient  service  of  their  own  mills.  Their  action  has 
been  pradent  and  reasonable,  provided,  as  they  claim,  they  are 
under  no  obligation  to  regard  the  necessities  of  the  petitioners  to 
run  their  mills  at  night,  if  by  so  doing  they  will  deprive  themselves 
of  what  is  needful  for  the  efficient  running  of  their  own  mills  by 
day  without  resort  to  steam.  If,  on  the  contrary,  as  the  petition- 
ers claim,  the  latter  are  entitled  to  have  the  water  flow  at  night  as 
it  customarily  did  before  the  stone  dam  was  built,  in  order  to  ena- 
ble the  petitioners  to  run  their  mills  at  night,  as  before,  then  the 
increased  detention  by  the  respondents  is  unreasonable.  It  occa- 
sions, and  is  likely  to  occasion,  a  continuous  substantial  damage  to 
the  petitioners,  as  compared  with  the  former  practice.  The  re- 
spondents have  more  important  business  and  investments  in  their 
concern  than  either,  perhaps  both,  the  petitioners;  very  much 
more  than  have  the  Keeney  &  Wood  Company.  If  the  respond- 
ents are  entitled  to  hold  the  water  at  night  to  use  in  the  day  time, ' 
as  against  night  work  of  the  petitioners,  their  mills  are  adapted  to 
the  size  and  capacity  of  the  stream  to  run  them,  and  their  deten- 
tion of  the  water  reasonable,  for  otherwise  they  must  resort  to 
steam  as  an  auxiliary  power  at  an  increased  expense.  The  peti- 
tioner Adams  now  has  a  steam-engine  of  one  hundred  and  fifty 
W<e  power,  and  both  he  and  the  respondents  have  steam-power 
fciequate  to  their  necessities,  whatever  be  the  right  as  to  the  deten- 
tion of  the  water.  It  is,  as  between  them,  a  question  as  to  which 
shall  be  at  an  increase  of  expense  in  using  steam.  The  Keeney 
tWood  mill  haa  no  steam-power,  nor  any  need  of  it  with  the 
power  allowed  to  run  a.s  before  the  respondents  built  their  stono 
dam." 

The  principal  question  in  the  case  then  is,  whether  the  peti- 
tioners are  entitled  to  have  the  water  flow  at  night  as  it  customarily 
did  before  the  stone  dam  was  built,  in  order  to  enable  the  plain- 
tiffs to  run  their  mills  at  night  as  before. 

Paper-mills  have  been  in  existence  on  the  plaintiffs'  privileges 
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from  about  1816,  and  running  night  and  day  since  about  1823. 
A  cotton-mill  running  only  in  the  day  time  has  been  in  existence 
on  the  defendants'  privilege  since  about  1826.  The  defendants 
have  frequently  rebuilt  their  dam,  and  from  time  to  ti^e  added  to 
its  height,  and  by  shutting  their  gates  at  night  the  flow  of  the 
•stream  was  frequently  interrupted  so  as  to  cause  more  or  less  in- 
terference with  the  running  of  the  petitioners  at  night.  In  1867  the 
defendants  built  the  stone  dam  complained  of,  by  which  the  water 
is  detained  at  night  considerably  more  than  it  ever  before  had  been. 

The  plaintifls,  in  their  brief,  claim  that  they  are  entitled  by  such 
user  as  is  evidence  of  a  grant,  to  have  the  water  flow  at  night  as 
it  did  before  the  stone  dam  was  built.  But  it  is  not  claimed  that 
they  have  ever  exercised  any  rights  other  or  greater  than  such  as 
belonged  to  them  as  riparian  proprietors.  So  long  as  the  defend- 
ants had  no  occasion  to  detain  the  water  at  night,  the  plaintiffs  as 
riparian  owners  below  were  entitled  to  the  uninterrupted  flow  of  the 
stream  by  night  and  by  day,  and  under  those  circumstances,  that 
being  their  right,  by  the  exercise  of  it  they  could  acquire  no  right 
to  such  uninterrupted  flow,  if  afterwards  the  defendants  had  occa- 
sion to  detain  more  of  the  water  of  the  stream  than  they  before 
had  done.  Nor  on  the  other  hand  do  the  defendants  lose  any  of 
their  natural  proprietary  rights  by  allowing  the  water  to  flow  past 
their  mill  without  interruption,  or  with  only  a  partial  interruption. 
In  order  to  maintain  their  proprietary  rights  they  are  not  obliged 
to  detain  more  water  than  they  have  immediate  use  for.  When 
the  defendants  have  occasion  to  detain  more  water  they  may  do  so, 
keeping  within  the  bounds  of  reasonable  use,  and  the  fact  that 
they  have  heretofore  allowed  the  water  to  pass  by  them  without 
detaining  or  using  it  to  the  full  extent  of  their  right,  in  no  manner 
impairs  their  present  right  to  its  full  enjoyment. 

These  points  were  so  fully  considered  and  firmly  settled  in  the 
case  of  Parker  v.  HotchkisBy  25  Conn.  821,  that  this  claim  of 
the  plaintiffs,  though  it  appears  on  their  brief,  was  not  insisted  on 
in  the  argument. 

The  plaintiffs  also  founded  a  claim  in  favor  of  the  rights  they 
assert,  on  certain  conversations  which  took  place  between  the  par- 
ties during  the  building  of  the  respondents'  dam.  We  think  these 
conversations  create  no  estoppel,  and  certainly  confer  no  rights. 

The  rights  of  the  parties  seem  therefore  to  resolve  themselves  into 
their  natural  rights  as  riparian  proprietors,  and  all  that  the  plain- 
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tife  are  entitled  to  is  a  reasonable  use  of  the  stream,  against  an 
unreasonable  use  or  detention  of  it  by  the  defendants. 

It  is  settled  law  that  a  question  0/  ihis  kind  is  one  of  fact,  to  be 
decided  upon  all  the  circumstances  of  each  particular  case,  and  in 
order  to  authorize  us  to  grant  the  plaintiffs*  bill  it  must  appear  by 
the  direct  finding  of  the  committee,  or  as  matter  of  legal  inference 
from  the  facts  found,  that  the  detention  by  the  defendants  yrns  and 
is  unreasonable.  Upon  this  vital  point  of  the  case  the  committee 
makes  merely  a  hypothetical  finding,  which  has  been  already  given 
at  length,  and  which  on  examination  certainly  does  not  expressly 
find  the  fact  in  favor  of  the  plaintiffs.  The  increased  detention  of 
the  water  by  the  defendants'  stone. dam  is  found  to  be  unreasona- 
ble "  if  the  petitioners  are  entitled  to  have  the  water  flow  at  ni<;ht 
as  it  customarily  did  before  that  dam  was  built,  in  order  to  enable 
the  petitioners  to  run  their  mill  at  night  as  before.**  We  have 
already  seen  that  the  plaintiffs  are  not  so  entitled  by  grant,  or  by 
such  user  as  furnishes  evidence  of  a  grant. 

The  question  then  arises,  are  the  plaintiffs  so  entitled  upon  any 
other  facts  found  by  the  committee.  They  insist  that  they  are. 
They  say  that  the  copimittee  finds  that  their  mills  are  adapted  to 
die  size  and  capacity  of  the  stream,  and  that  they  have  heretofore 
enjoyed  the  flow  of  the  stream  night  and  day  without  any  material 
interruption  from  the  defendants  above,  and  that  the  defendants 
do  now,  more  than  they  have  formerly  done,  detain  and  interrupt 
the  current.  The  plaintiffs  therefore  claim  that  they  have  rights 
by  virtue  of  prior  appropriation  of  the  surplus  water  of  the  stream 
to  a  useful  purpose.  This  claim  has  countenance  in  the  early 
cases,  and  so  late  as  8  Metcalfs  Reports  478,  Judge  Shaw  says : 
**  Although  the  proprietor  above  might  in  the  first  instance  have 
raised  his  dam  higher,  keeping  within  the  limits  of  a  reasonable 
use,  yet  after  such  appropriation  by  the  proprietor  below  he  cannot 
raise  his  dam  and  take  such  surplus,  because  as  to  that  the  lower 
proprietor  has  acquired  a  prior  right.*'  A  case  in  13  California 
Reports  38,  is  also  cited  by  the  plaintiffs  in  support  of  this  claim, 
but  on  examination  of  that  case  it  appears  to  be  the  law  of  Cali- 
fornia that  if  one  first  diverts  the  water  of  a  stream  from  its  natural 
channel  and  appropriates  it  to  a  useful  purpose,  he  acquires  a  right 
to  continue  the  diversion  to  the  prejudice  of  riparian  proprietors 
below  who  may  afterwards  desire  to  use  the  stream.     That  case 
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rests  upon  the  peculiar  law  of  that  state,  which  in  this  respect  differs 
wholly  from  our  law. 

The  doctrine  announced  by  Judge  Shaw  in  8th  Metcalf 
appears  not  now  to  be  the  law  of  Massachusetts  :  Gould  v.  Boston 
Duck  Company^  13  Gray  442.  The  case  of  Parker  v.  ffotcJiIctsSy 
25  Conn.  R.  821,  shows  that  it  is  not  the  law  of  Connecticut.  In 
Parker  v.  ffotchkias  the  plaintiff  had  made  precisely  the  prior 
appropriation  which  the  plaintiffs  have  made  in  this  case,  and  had 
enjoyed  it  for  more  than  fifteen  years,  and  made  the  same  claim 
which  is  now  under  consideration.  Judge  Waite,  giving  the  opi- 
nion of  the  court,  says  :  "  It  is  diflScult  to  see  on  what  ground  this 
claim  can  be  maintained  so  long  as  the  plaintiffs  in  the  use  of  their 
mill  and  water  privilege  did  not  invade  any  rights  of  the 
defendant." 

We  are  not  however  prepared  to  say  that  such  prior  appropria- 
tion, especially  if  of  long  continuance,  may  not  be  taken  into  con- 
sideration as  one  of  the  many  elements  which  enter  into  the  ques- 
tion of  fact,  whether  in  a  given  case  a  detention  of  the  water  above 
which  interferes  with  an  existing  use  and  appropriation  of  it  below, 
be  or  be  not  reasonable.  It  is  enough  for  the  purpose  of  the  pre- 
sent case  to  say  that  it  is  not  a  controlling  circumstance,  and  cer- 
tainly not  in  point  of  law  decisive. 

The  plaintiffs  claim,  in  the  second  place,  that  their  rights  as 
mere  riparian  proprietors  are  violated  by  the  acts  of  the  defendants, 
that  it  is  a  familiar  maxim  that  ^^  aqua  currit  et  currere  debet,*' 
and  that  under  this  maxim  any  detention  of  the  water  by  the  pro- 
prietor above  is  unreasonable  which  inflicts  serious  damage  upon 
the  proprietor  below ;  which  the  committee  find  is  inflicted  in  this 
case  by  the  detention  complained  of. 

Under  the  maxim  referred  to  water  cannot  be  detained  for  the 
use  of  mills  so  as  to  deprive  the  proprietors  below  of  what  is  needed 
for  domestic  and  agricultural  purposes,  and  under  that  maxim  water 
cannot  be  diverted  from  its  natural  channel  to  the  prejudice  of  the 
lower  proprietors  upon  the  stream. 

But  water-power  is  made  available  mainly  by  means  of  dams, 
by  which  it  is  temporarily  detained,  and  its  power  thereby  accu- 
mulated and  stored  up  for  use,  and  the  maxim  of  debet  currere  is 
not  applicable  to  such  detentions  of  the  current  as  are  convenient 
and  necessary,  and  usual  for  the  purpose  of  making  such  accumu- 
lations. 
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The  right  of  the  proprietor  above  to  make  the  water  useful  to 
him  by  detaining  it  long  enough  to  render  it  useful,  is  of  the  same 
quality  as  the  right  of  the  proprietor  below  to  take  the  constant 
course  of  the  current  for  his  use,  where  both  parties  are  applying 
the  water  to  the  artificial  use  of  propelling  machinery.  The  two 
rights  being  thus  in  apparent  conflict,  which  must  yield?  In 
deciding  such  a  question  many  circumstances  come  naturally  into 
consideration. 

1.  In  the  present  case,  where  the  plaintifls  wish  to  run  their 
mills  day  and  night,  and  the  defendants  wish  to  run  theirs  during 
the  usual  working-hours  only,  the  custom  of  the  country  may  well 
be  referred  to  as  an  important  consideration. 

On  this  subject  the  committee  finds  that  "  for  many  years  the 
respondents  have  run  their  cotton-mill  only  in  the  daytime,  from 
6  A.  M.  to  6  p.  M.,  and  this  has  been  and  is  the  general  custom  of 
the  country  with  cotton  and  woollen  mills,  and  mills  for  the  manu- 
Ikcture  of  most  other  goods ;  paper-mills  being  the  leading  ex- 
ception.'* 

Independently  of  this  finding  it  is  matter  of  notoriety  that  mills 
usually  lie  still  at  night,  and  that  dams  are  usually  constructed  of 
such  height  and  size  as  to  detain  the  water  during  the  night  for 
the  more  efficient  working  of  the  mill  by  day,  and  that  where 
individual  dams  are  not  adequate,  large  reservoirs  arc  provided 
like  that  mentioned  in  the  committee's  report  at  Rockville,  the 
gates  of  which  are  closed  during  the  night  in  order  to  store  up  the 
power  which  during  the  day  drives  the  machinery  of  a  long  chain 
of  mills  which  successively  receive  the  supply. 

The  right  of  the  up-stream  proprietors  thus  to  detain  and  use 
the  water  id  of  the  highest  importance,  and  the  case  must  be  a 
strong  one  in  favor  of  the  down-stream  owner  successfully  to 
resist  it. 

The  cases  in  Pennsylvania  go  much  further  than  we  are  called 
upon  to  go  in  this  pase  in  favor  of  the  rights  of  the  up-stream 
owner.  In  that  of  Hoy  v.  Sterret,  2  Watts  237,  it  was  decided 
that  if  the  water  was  no  longer  detained  than  was  necessary  for 
the  proper  enjoyment  of  it  as  it  passed  through  the  defendant's 
land  for  the  use  of  his  mill,  it  was  a  damage  to  which  the  plaintiffs 
(owning  a  mill  below)  must  submit.  In  Wheelan  v.  Aid,  29  Penna. 
St.  98,  the  same  decision  was  made,  although  by  means  of  the 
detention  at  night  the  water  did  not  reach  the  lower  mill  till  8  or 
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9  o'clock  in  the  day,  and  during  the  remainder  of  the  day  more 
water  was  poured  into  the  stream  from  the  upper  works  than  could 
be  used  to  advantage  by  the  lower  mill. 

2.  In  deciding  such  a  question  it  is  important  to  consider 
whether  the  damage  of  which  the  down-stream  proprietor  com- 
plains is  the  necessary  consequence  of  the  detention  complained 
of,  and  whether  it  may  not  be  imputable  to  the  insufficiency  of  his 
own  privilege.  In  this  case  it  is  found  that  "  the  Keeney  k  Wood 
mill  has  a  small  and  narrow  pond  only,  running  up  to  near  the 
respondents*  lower  wheels,  and  when  the  respondents  run  full  they 
must  always  have  sent  more  water  than  the  Keeney  &  Wood  mill 
used  or  could  hold  ;  but  this  waste  is  a  good  deal  increased  by  the 
respondents*  practice  since  the  drought.** 

It  appears  from  the  committee's  report  that  a  paper-mill  situate 
on  the  Ilockanum,  above  the  defendants*  cotton-factory,  has  a 
reservoir  of  sufficient  capacity  to  retain  the  water  sent  down  by 
day  from  the  Rockvill  dam,  and  thus  to  run  nights  and  days  with 
great  uniformity,  and  thus  that  paper-mill  does  not  suffer  by  the 
nightly  closing  of  the  Rockville  reservoir.  It  is  obvious  that  if 
the  plaintiffs  had  such  a  reservoir  they  would  have  no  grounds  of 
complaint  against  the  defendants,  and  it  would  seem  that  a  manu- 
facturer proposing  to  prosecute  a  business  which  requires  the  use 
of  water  night  and  day,  a  use  admitted  to  be  somewhat  exceptional, 
should  secure  a  water  privilege  and  a  pondage  adequate  to  his 
wants. 

3.  In  deciding  such  a  question  it  is  important  to  consider  also 
what  general  rule  on  the  subject  will  best  secure  the  entire  water 
of  a  stream  to  useful  purposes.  If  the  plaintiffs  are  right  in  their 
claims,  the  defendants  must  either  run  their  mill  nights  or  suffer 
the  useless  escape  of  half  the  water  which  flows  past  their  mill. 
But  such  water  mny  be  saved  if  the  proprietor  below  is  required 
to  see  to  it  that  if  he  wants  the  water  at  night  he  must  secure  a 
privilege  adequate  to  such  a  want.  We  think,  if  we  should  an- 
nounce it  to  be  the  general  rule  that  the  water  of  streams  may 
not  be  detained  and  accumulated  at  night  to  be  applied  to  ma- 
chinery during  the  day,  we  should  render  useless  a  large  portion 
of  the  water-power  in  the  state. 

4.  In  considering  such  a  question,  the  local  customs  of  a  stream 
are  very  proper  subjects  of  inquiry,  and  it  was  strenuously  urged 
by  the  plaintiffs  that  the  Hockanum  was  mostly  appropriated  to 
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paper-mills,  and  that  these  mills  all  run  night  and  day.  As  already 
Slated,  there  is  one  paper-mill  above  the  defendants'  mill,  but  that 
has  a  sufiScient  reservoir  of  its  own  for  constant  use.  It  appears 
also  that  there  are  se/eral  paper-mills  below  those  of  the  plaintiffs, 
but  it  does  not  appear  that  any  of  these  mills  are  injuriously 
affected  by  the  detention  pf  which  the  plaintiffs  complain,  and  it 
does  not  appear  whether  they  have  or  have  not  ample  pondage  of 
their  own. 

There  are  other  matters  which  we  need  not  refer  to,  which  may 
properly  bear  on  the  question  whether  the  acts  of  the  defendants 
of  which  the  plaintiffs  complain  be  or  be  not  reasonable.  As 
already  stated,  the  question  is  ultimately  one  of  fact,  and  the 
burden  of  proof  is  on  the  plaintiffs  to  show  that  the  acts  com- 
pbined  of  are  illegal  or  unreasonable. 

We  are  satisfied  that  this  is  neither  expressly  found  in  favor  of 
the  plaintiffs,  nor  is  it  found  by  necessary  legal  implication. 

We  therefore  advise  that  the  plaintiffs'  bill  be  dismissed. 

Foster,  J,,  dissented. 

The  qacstion  involved  in  the  foregoing  But  the  perplexity  begins  only,  when 
case  is  one  of  great  interest,  in  most  the  supply  of  water  becomes  insufficient 
pftftsofthe  country,  and  one  not  always  for  all.  In  such  cases  the  upper  mills 
free  from  uncertainty  and  doubt.  There  cannot  be  denied  the  reasonable  use  of 
can  be  no  question,  practically,  that  the  water,  because  it  causes  some  deten- 
where,  as  in  the  present  case,  all  the  tion  and  some  inconvenience  to  those 
parties  to  the  action  have  only  concur-  below.  That  is  indispensable  to  any 
rent  rights  in  the  use  of  the  water,  in  a  beneficial  use  of  the  water  by  the  upper 
running  stream,  for  the  purposes  of  pro-  mills,  and  to  deny  this,  would  be  to  give 
pelling  mills  or  machinery,  it  must  be  only  the  free  and  perfect  use  of  the  water 
allowed  to  those  above  to  detain  the  to  the  lower  mills.  The  upper  mills 
vater  a  sufficient  time  to  render  it  useful  are  entitled  to  a  reasonable  use  of  the 
to  themselves.  To  what  extent  this  de-  water,  in  which  all  have  a  common  in- 
tention may  be  carried,  must  depend  terest,  and  this  is  to  be  measured  by  the 
much  upon  the  size  of  the  stream,  with  necesdties  of  those  below,  and  the  ex- 
reference  to  the  entire  use  demanded  of  tent  of  the  deficiency  in  supplying  all  ; 
it  br  all  the  mills  upon  the  stream.  If  so  that  each  mill  shall  be  saved  its  fair 
the  qaantiiy  of  water  is  sufficient  for  all,  proportion  of  the  beneficial  use. 
it  most  be  so  used  as  to  give  all  a  con-  Thus  there  have  been  cases  where  it 
itant  supply.  In  such  cases  it  is  most  was  necessary  to  detain  the  water  of  a 
onqnenionable,  that  any  needless  deten-  small  stream,  in  dry  times,  for  many 
tion  of  the  water  by  the  upper  mills,  to  days,  five  sometimes,  in  order  that  the 
the  detriment  of  those  below,  whether  upper  mill  should  have  any  reasonable 
done  parpoffely  or  negligently,  constitutes  amount  of  beneficial  use,  and  it  has 
an  actionable    wrong.      All    the   cases  therefore  been    held    legrtl  :    Uetrich  r. 

•grecinthJs.  Oechler,  6   Pcnna.    St.  32.     And  there 
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are  many  other  cases  involving;  the  same  common  higliway,  and  is  continued  no 
principle  :  Hoi/  v.  Sterrelt^  2  Wans  327  ;  lunger  than  is  necessary  for  that  purpose, 
Miller  V.  Miller,  9  Penna.  St.  74  ;  Davis  the  proprietor  below  is  without  remedy 
V.  (Jelc/itlly  50  Me.  602 ;  Nfwhall  v.  for  any  injury  he  may  have  suffered 
/re.vo/i,  8  Cu-'h  595;  Hat/es  v.  Waldron^  thereby."  So  in  Pitts  v.  Lancaster 
44  N.  H.  580  ;  MerrUt  v.  Brickerhnff,  17  Mills,  13  Met.  156,  it  was  held  the  pro- 
Johns.  3i)G.  The  right  of  each  mill-  prietor  of  upper  mills  might  detain  the 
owner  is  to  a  reasonable  use  of  the  water  a  sufficient  time  to  fill  his  dam,  so 
water,  and  that  must  be  measured,  as  that  he  could  operate  his  mills,  and  that 
before  said,  by  the  amount  of  the  same  "any  loss  which  the  plaintiffs  temporarily 
in  proportion  to  the  demands  of  all.  sustained  by  it,  was  damnum  absque  in- 
The  maxim  Sic  utere  tuo  ut  atienum  non  juria,**  In  Wood  v.  Edes,  2  Allen  573, 
ladaSj  is  not  to  receive  a  strict  and  literal  it  was  held  a  riparian  owner  might  de- 
construction  in  all  cases.  If  one  were  tain  the  water  of  a  running  stream  by 
bound  absolutely  to  avoid  all  injury  to  means  of  a  dam  for  the  purpose  of  a 
others,  he  might,  many  times,  be  com-  fish-pond,  and  that  the  mill-owners  below 
pelled  to  forego  all  beneficial  use  of  his  had  no  cause  of  complaint,  if  the  water 
own  property.  That  will  bo  specially  were  all  returned  to  the  stream  before  it 
apparent  in  regard  to  the  use  of  water,  left  his  land,  although  the  quantity  of 
by  the  upper  mill-owners  in  a  stream  not  water  would  thus  be  slightly  lessened, 
supplying  water  sufficient  for  all  owners  The  principal  case  is  probably  cor- 
upon  it.  Each  mill-owner  must  have  rectly  decided  upon  this  point,  al- 
his  fair  proportion  of  beneficial  use,  and  though  possibly  admitting  of  some  doubt, 
must  bo  allowed  to  detain  the  water  a  whether  the  water  might  not  have  been 
sufficient  time  to  secure  this.  No  doubt  allowed  to  pass  the  upper  mill,  to  some 
every  mill-owner  upon  a  stream,  where  extent,  during  the  night,  without  un- 
there  is  reason  to  expect  a  deficiency  of  reasonably  impairing  the  defendant's 
water  at  times,  is  bound  to  construct  use  of  it  during  the  day.  Byt  we  infer, 
his  machinery  with  reference  to  such  oc-  from  the  opinion,  that  where  mills  demand 
casional  emergencies.  But  this  rule  will  ^i"  exceptional  use  of  water,  as  paper- 
nut  apply  to  extraordinary  deficiencies,  mills  during  the  night,  it  is  the  duty 
such  as  no  one  could  reasonably  have  of  the  owners  to  so  construct  their  reser- 
anticipated.  The  rule  is  thus  defined  in  voirs,  as  to  detain  all  that  comes  during 
Thurber  v.  Martin,  2  Gray  394,  by  the  day,  for  that  purpose,  when  that  may 
Chief  Justice  Sua w  :  *' Every  man  has  be  done  without  unreasonably  impairing 
a  right  to  the  reasonable  use  and  enjoy-  the  use  of  the  water  by  proprietors 
ment  of  a  current  of  running  water,  as    below. 

it  flows  through  or  along  his  own  land.  In  regard  to  the  question  how  far  su. 
for  mill  purposes,  having  a  duo  regard  perior  rights  may  be  acquired  by  prior 
t  >  the  like  reasonable  use  of  the  stream  occupancy  and  use  of  the  water  in  a  mill 
l»v  hII  other  proprietors  above  and  be-  stream,  there  can  be  no  question,  at 
low  him."  And  in  Davis  v.  WinsloWy  present,  that  no  such  rights  can  be  thus 
51  Me.  264,  the  court  say  :  *'Ifthede-  acquired,  unless  by  pre-emption,  to  which 
tcntion  is  indispensable  to  the  owner's  an  adverse  use  of  the  water  is  required, 
reasonable  enjoyment  of  his  rights  in  the  I.  F.  R. 
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When  anything  remains  to  be  done  by  either  or  both  the  parties  to  a  contract 
of  sale,  before  delivery,  the  title  does  not  pass. 

So  inOexible  is  this  rule,  that  when  the  property  has  been  delivered,  if  anythinj: 
remains  to  be  done  by  the  terms  of  the  contract  before  the  sale  is  complete,  the 
title  of  the  property  still  remains  in  the  vendor.  The  contract  must  be  execuUd 
to  effect  a  complete  sale. 

The  mere  delivery  of  goods  to  the  vendee  is  not  sufficient  to  take  a  case  out  of 
the  Statute  of  Frauds  ;  he  must  accept  and  receive  them. 

Tuis  was  an  action  of  book  account.  The  facts  appear  in 
the  opinion. 

R.  0.  Abell,  for  the  plaintiff. 

Joseph  Potter  and  Edgerton  ^  Nicholson,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  bj 

Redfield,  J. — This  action  is  book  account  to  recover  the  price 
of  cord-wood,  alleged  by  the  plaintiff  to  have  been  sold  the  defend- 
ant in  April  1869.  Most  of  the  wood  was  piled  on  the  margin  of 
Lake  Cham  plain,  on  plaintiffs  farm  in  Benson,  in  this  state.  Two 
Bmall  parcels  of  the  wood  were  on  the  opposite  shore  of  the  lake. 
About  a  week  after  the  negotiation  (which  plaintiff  claims  was  a 
sile),  the  wood  was  carried  away  by  the  flood  of  the  lake  and  lost. 

The  report  of  the  auditor  gives  a  minute  detail  of  every  incident 
of  the  negotiation,  and  submits  them  to  the  court  to  interpret  their 
legal  effect. 

The  parties  met  at  the  instance  of  the  plaintiff,  and  inspected 
the  wood ;  after  some  discussion,  it  was  agreed  that  defendant 
should  purchase  the  wood  at  $3.60  per  cord,  the  defendant  insfst- 
ing  that  a  portion  of  it  was  less  than  four  feet  in  length,  and 
some  abatement  should  be  made  for  such  deficiency,  to  which  the 
plaintiff  did  not  assent. 

It  was  a  part  of  the  agreement  that  the  parties  should  meet  and 
measure  the  wood,  and  accordingly,  on  the  same  19th  day  of  April 
1869,  they  proceeded  to  measure  the  several  piles  of  wood,  each 
taking  memoranda  of  the  measurement  as  it  proceeded.  The  de- 
fendant measured  the  length  and  still  claimed  some  abatement 

*The  Reporter,  Mr.  Rowkll,  will  accept  our  thanks  for  this  valuable  case. — 
«w.  A.  L.  B. 
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therefor.  The  plaintiff  insisted  that  by  the  terms  of  the  agree 
ment  the  wood  was  to  be  assumed  to  be  four  feet  in  length.  "  As 
it  was  getting  dark  when  the  measurement  was  completed,  the 
parties  went  home,  each  with  the  figures  for  having  a  computation 
of  the  quantity  of  wood  made  therefrom  ;"  and  both  parties  ex- 
pressed their  inability  to  make  the  coraputition  at  the  time.  On 
the  21st  of  April,  the  defendant,  with  his  son,  went  to  the  plain- 
tiffs house,  to  see  if  they  could  agree  about  the  quantity  of  wood 
that  had  been  measured.  The  plaintiff  had  computed  the  quantity 
of  wood  at  204  cords  and  some  feet,  "but,  by  mistake,  had  omitted 
one  pile  containing  some  60  cords.*'  The  defendant  informed  the 
plaintiff  that  he  made  the  quantity  246  cords,  after  abating  five 
inches  for  deficiency  in  the  length  of  some  portion  of  it ;  and  pro- 
posed to  the  plaintiff  that  he  would  take  the  wood  at  246  cor<ls  as 
he  made  it,  or  at  204  cords  as  computed  by  the  plaintiff.  The 
plaintifi*  replied  that  he  might  have  it  at  204  cords,  and  defendant 
agreed  to  take  it.  After  defendant  left,  the  plaintiff  discovered 
the  mistake,  and  immediately  notified  the  defendant  that  he  could 
not  have  the  wood  at  204  cords.  The  defendant  sent  back  word 
that  he  would  again  meet  the  plaintiff,  and  did  so,  in  the  afternoon 
of  the  same  day.  PlaintiflF  declined  to  let  defendant  have  the 
wood  at  204  cords,  but  consented  to  throw  off  five  inches  in  length 
from  two  piles.  Defendant  refused  to  take  the  wood  except  ;  t 
204  cords. 

The  auditor  has  stated  many  other  incidents ;  but  this  is  a  sub- 
stantial statement  of  the  facts,  as  detailed  by  the  auditor.  It  is 
not  claimed  that  the  two  piles  of  wood  across  the  lake  were  deliv- 
ered to  the  defendant  either  actually  or  constructively,  so  the  con- 
troversy  is  confined  to  the  wood  situated  on  the  plaintiff's  farm  \\ 
Benson. 

I,  The  defendant  agreed  to  purchase  all'  the  wood  piled  on  the 
plaintiffs  farm  on  the  margin  of  the  lake,  at  33.50  per  cord,  and 
if  this  comprised  the  whole  case,  it  would  be,  in  the  language  of 
Lord  Brougham,  in  the  case  oi  Logan  v.  Lemesurier,  6  Moore  P 
C,  "  Selling  an  ascertained  chattel  for  an  ascertainable  sum  ;'* 
and  by  the  rule  of  law  applied  to  the  sale  of  ponderous  and  bulkj 
articles,  such  as  wood,  logs,  coal  and  the  like,  would  effectually 
pass  the  property  to  the  vendee :  Hutchina  v.  Gilchrht,  23  Vt. 
88 ;  Sanborn  v.  Kittridge,  20  Id.  639  ;  Birga  et  al.  v.  IJdgerton, 
28  Vt.  291.     But  this  case  has  other  elements  which  impress  upon 
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it  quite  a  different  character.  It  was  part  of  the  contract  that  the 
parties  should  measure  the  wood  and  ascertain  the  quantity.  They 
met  for  that  purpose  and  disagreed  ;  and  that  disagreenrjent  was  as 
to  the  substance  of  the  contract.  The  plaintiff  insisted  that  it 
was  agreed,  and  part  of  the  contract^  that  defendant  should  take 
the  wood  at  "  running  measure  ;"  the  defendant  claimed  that  ho 
purchased  solid  cords ;  and  that  issue  grew  into  controversy,  but 
was  never  settled.  The  report  does  not  state  when  the  price  was 
to  be  paid;  but  in  the  absence  of  any  special  agreement,  it  is  to 
be  assumed  that  it  was  to  be  paid  on  delivery. 

The  principle  is  well  settled,  and  uniform  in  all  the  cases,  that 
when  anything  remains  to  be  done,  by  either  or  both  parties  pre- 
cedent to  the  delivery,  the  title  does  not  pass.  And  so  inflexible 
is  the  rule  that,  when  the  property  has  been  delivered,  if  anything 
remains  to  be  done  by  the  terms  of  the  contract,  before  the  sale  is 
complete,  the  property  still  remains  in  the  vendor :  Parker  v. 
Mitchell,  5  N.  H.  165;  Ward  v.  Shaio,  7  Wend.  404.  The  con- 
tract must  be  executed  to  effect  a  complete  sale,  **  and  nothing 
further  to  be  done  to  ascertain  the  quantity,  quality  or  value  of 
the  property."  Bennett,  J.,  in  Mutchina  v.  Gilohriist,  aupra^ 
"  The  general  rule  in  relation  to  the  sale  of  personal  property,  is 
that  if  anything  remains  to  be  done  by  the  seller  before  delivery, 
no  property  passes  to  the  vendee  even  as  between  the  parties." 
Poland,  J.,  in  Hale  v.  ITuntly  et  a?.,  21  Vt.  147  ;  Chit.  Con.  396. 
This  rule  of  law  applied  to  the  facts,  as  reported  in  this  case,  re- 
tains the  property  in  the  wood  in  the  plaintiff,  and  leaves  the  con- 
tract executory^  and,  as  a  sale,  incomplete.  The  case  oi  Simmons 
v.  Smftj  5  B.  &  C.  857,  is  much  like  this,  but  much  stronger  in 
its  facts.  It  was  an  action  for  the  price  of  a  stock  of  bark  sold  at 
192.55  per  ton ;  after  the  sale  it  was  agreed  between  the  parties, 
that  the  bark  should  be  weighed  by  two  persons,  each  party  to 
name  one  ;  part  of  the  bark  was  weighed  and  delivered ;  the  resi- 
due was  much  injured  by  a  flood  before  it  was  delivered,  and  for 
that  reason  the  buyer  refused  to  take  it.  The  court  held  that  the 
bark  was  to  be  weighed  before  delivery  to  ascertain  the  price,  and 
as  that  act  had  not  been  done,  the  property  remained  in  the  seller, 
and  that  he  must  bear  the  loss. 

This  was  not  a  case  where  a  portion  was  sold  to  be  measured  or 
weighed  from  the  bulk,  which  would  have  no  identify/  until  severed 
and  set  apart,  but  the  whole  stock  was  sold  and  a  portion  weighed 
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and  delivered.  The  subject  of  the  sale  was  "  ascertained,"  and 
the  price  "  ascertainable,"  yet  the  weighing  was  a  thing  to  be  done 
before  the  property  passed  to  the  purchaser. 

In  case  of  the  insolvency  of  the  defendant  it  could  hardly  be 
claimed  that  the  wood  became  part  of  his  assets,  or  if  attached  by 
his  creditor,  such  creditor  could  hardly  show  a  color  of  right  as 
against  the  plaintiff. 

The  plaintiff's  counsel  seem  much  to  rely  on  the  case  of  Gilmore 
V.  Supple^  11  Moore  P.  C,  reported  in  7  Am.  Law  Reg.  (Old 
Series)  24G.  In  that  case  the  plaintiff  sold  a  raft  of  lumber  for  a 
fixed  price  per  foot,  with  specification  of  the  measurement  of  each 
log,  made  by  a  public  ofiicer  appointed  for  that  purpose  under  the 
law  of  Canada,  amounting  in  the  aggregate  to  71,443  feet,  "  to  be 
delivered  at  Indian  Cove  booms."  The  seller  conveyed  the  raft 
to  the  place  of  delivery,  made  it  fast  to  the  booms,  and  notified  the 
servant  of  the  purchaser  of  the  delivery,  who  took  possession  of 
the  same.  The  judge  charged  the  jury  that  "  if  there  was  an  actual 
delivery  at  the  place,  into  the  possession  of  defendant's  servants 
the  plaintiff  was  entitled  to  recover."  The  jury  found  for  the 
plaintiff. 

Mr.  Justice  Cresswell,  in  delivering  the  judgment,  reviews, 
approvingly,  the  English  cases  of  Sanson  v.  Meyer,  6  East  614 ; 
Ruffg  V  Minett,  11  Id.  210 ;  and  Wallace  v.  Breeds,  13  Id.  622  ; 
and  Simmons  V.  Swiff,  ui  supra,  and  says :  "  If  it  appears  that  the 
seller  is  to  do  something  to  the  goods  sold  on  his  own  behalf,  or  if 
an  act  remains  to  be  done  by,  or  on  behalf  of,  both  parties,  before 
the  goods  are  delivered,  the  property  is  not  changed."  The  learned 
judge  then  proceeds  to  show  that  the  rule  of  law,  well  established 
by  these  cases,  had  no  application  to  that  case,  and  in  conclusion 
says :  "  There  was,  therefore,  nothing  to  be  done  by  the  seller  on 
his  own  behalf;  he  had  ascertained  the  whole  price  of  the  raft  by 
measurement  pretiously  made ;  he  had  conveyed  the  raft  to  In- 
dian Cove,  and,  according  to  the  finding  of  the  jury,  had  delivered 
it  there.  Nor  was  there  anything  further  to  be  done  in  which 
both  were  to  concur,  as  in  Simmons  v.  Swift.''  The  plaintiff  re- 
covered because  the  sale  was  completed  by  delivery,  and  nothing 
further  remained  to  be  done. 

II.  We  think  this  case  within  the  Statute  of  Frauds.  Our 
statute  is  a  substantial  re-enactment  of  the  29  Charles  II.,  and 
has  received  the  same  construction  given  to  the  English  statute. 
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Spencer  v.  iTizZe,  30  Vt.  314,  was  a  book  action  for  the  price  of 
a  quantity  of  fence-posts,  inspected  and  purchased  by  defendant, 
to  be  delivered  on  the  cars  at  Shaftsbury.  The  plaintiff  delivered 
the  posts  on  the  cars  furnished  by  defendant,  at  Shaftsbury,  and 
they  were  conveyed  to  defendant's  residence  in  New  York.  The 
defendant  claimed  that  he  never  "  accepted*'  them.  The  case 
turned  upon  the  effect  of  the  Statute  of  Frauds. 

Chief  Justice  Redfield  delivered  the  opinion  of  the  court, 
holding  that  the  reception  of  the  posts  on  board  the  cars,  furnished 
bj  the  purchaser,  and  the  forwarding  of  them  by  the  station-man, 
who,  for  the  purpose  was  his  agent,  was  an  acceptance ;  and  in 
defining  the  rule  for  compliance  with  the  Statute  of  Frauds,  says, 
"  It  is  undoubtedly  true  that  the  defendant,  at  the  time  and  place, 
had  a  right  to  repudiate  the  posts  after  delivery.  In  other  words, 
in  order  to  perfect  the  case,  under  the  Statute  of  Frauds,  some- 
thing more  is  necessary  than  a  mere  delivery  of  the  goods.  In 
the  language  of  the  statute,  the  purchaser  must  ''  accept  and  re- 
ceive part  of  the  goods."  Authorities  might  readily  be  multiplied 
affirming  the  rule  in  sul)stantidlly  the  same  language,  but  wo  recur 
to  it  as  of  acknowledged  authority  in  our  own  courts.  If  we  could 
hold,  in  this  case,  considering  the  nature  of  the  property  sold, 
that  there  was  no  constructive  delivery^  yet,  under  the  Statute  of 
Frauds,  "  the  purchaser  had  the  right,  at  the  time  and  place,  to 
repudiate  the  wood  after  delivery^  And  the  auditor  finds  dis- 
tinctly that  the  defendant,  while  the  measurement  was  being  done 
(one  act  provided  for  by  the  contract  of  sale),  refused  to  take  the 
wood,  upon  the  terms  and  conditions  prescribed  by  the  plaintiff; 
and  the  plaintiff  as  distinctly  refused  to  let  him  have  the  wood 
upon  the  terras  exacted  by  the  defendant.  It  is  not  important 
which  party  was  in  the  wrong.  It  is  enough  that  the  purchaser 
rtfwed  to  "  accept**  the  wood,  to  render  the  sale  invalid  under 
the  Statute  of  Frauds. 

The  judgment,  therefore,  of  the  County  Court  is  re- 
versed, and  judgment  on  the  report  for  defendant  to 
recover  his  costs. 

Tnc  foregoing;  decision  seems  to  us  Upon  the  first  point  the  court  do  not  in- 

moft  anqueittionable  upon  both  points,  tend  to  imply  that  a  delirery,  in  all  cases, 

and  the  lav  is  so  fnllv  discussed  and  so  on  the  sale  of  goods  is  efsential  to  pass 

clearly  presented,  that  we  can  scarcely  the  title ;  but  only,  that  in  general,  and 

linpe  to  add  much  for  its  elucidation,  where  there  is  no  contract  to  the  con- 

VoL.  xxn.— 7 
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trary,  the  (Uli very  and  the  passing  of  the  nomerons  in  support  of    th's   general 

title  are   concurrent  acts.     A   sale   of  proposition. 

goods,  as  between  the  parties,  may  be  The  other  point  in  the  case  is  one  of 
complete  without  delivery,  so  as  to  en-  more  nicety,  and  in  regard  to  which  the 
able  the  vendor  to  maintain  an  action  language  of  different  writers  and  judges 
for  goods  bargained  and  sold.  In  such  is  less  harmonious.  The  doubt  seems 
cases  the  vendor  may  have  a  lien  upon  to  be  whether  the  Statute  of  Frauds 
the  goods  for  the  price,  and  at  the  same  xeally  requires  anything  more  by  **  ac- 
timc  maintain  an  action  for  its  recovery,  cept  and  receive  part  of  the  goods,'* 
And  the  vendee  may  also,  upon  tender  than  a  formal  delivery.  Most  of  the 
of  the  price  and  demand  of  the  goods,  cases  seem  to  imply  that  something  more 
maintain  an  action  for  them  :  Bowdell  v.  is  required.  And  still  a  delivery,  with- 
Parsona,  10  East  359 ;  or  even  without  put  remonstrance  or  protest,  seems  to 
formal  demand,  where  the  vendor  has  imply  an  acceptance  and  receipt  on  the 
put  it  out  of  his  power  to  make  the  de-  part  of  the  deliverce.  Delivery  is  more 
livery  :  Bach  t.  Owen^  5  Term  R.  409.  than  a  tender,  which  is  an  offer  if  the 
But  in  all  cases  of  sale  the  title  will  re-  party  will  accept.  The  acceptance  con- 
main  in  the  vendor  until  the  contract  is  verts  the  tender  into  a  delivery  or  pny- 
fully  executed  on  his  part,  and  he  con-  ment.  And  still  the  acceptance  in  case 
sent  to  have  the  title  pass  :  Tansley  v.  of  delivery  may  be  merely  passive,  as 
Turnery  2  Bing.  N.  C.  151.  And  it  was  where  delivery  of  goods  to  a  carrier  is 
here  considered  no  objection  against  made  at  his  station  or  warehouse.  But 
treating  the  sale  as  perfected,  that  the  acceptance  under  this  clause  in  the  Stat- 
seller,  having  made  his  measurement  ute  of  Frauds  must  be  active  and  dis- 
of  the  separate  portions  of  the  goods,  tinct ;  such  as  will  preclude  the  vendee 
had  not  f^lly  computed  the  gross  amount,  from  objecting  to  the  goods  thereafter, 
And  where  the  parties  agree  that  the  unless  he  accept  under  protest,  which 
title  shall  pass  to  the  vendee  and  a  he  may  do.  But  at  all  events,  his  ac- 
formal  change  of  possession  is  ef-  ccptance  must  be  such  as  to  precliide  the 
fected  before  the  goods  are  measured  or  vendee  from  claiming  that  the  sale  has 
weighed,  the  fact  that  this  is  agreed  to  not  been  fully  executed  by  the  parties, 
be  done  thereafter  will  not  preclude  the  Hence  it  has  been  held  that  shipping  the 
passing  of  the  title  :  Olyphant  v.  Baker,  goods  on  board  a  vessel  selected  by  the 
6  Denio  379.  And  in  Riddle  r.  Var-  vendee,  and  signing  a  bill  of  lading  by 
numy  20  Pick.  280,  the  same  rule  is  re-  the  master,  will  not  satisfy  the  Statute 
cognised.  Dewet,  J.,  said  :  **  Such  a  of  Frauds  t  Meredith  v.  Meigh,  2  Ell.  & 
case  presents  a  question  of  the  intention  Bl.  364  ;  Norman  r.  Phi II if )s,  4  M.  & 
of  the  parties  to  the  contract.**  But  un-  W.  277  ;  Shepherd  v,  Prexsey,  32  N.  H. 
less  it  distinctly  appear  that  it  was  the  55.  But  the  vendee,  if  the  goods  are 
intention  of  the  parties  to  treat  the  sale  forwarded  by  common  carrier,  is  not  at 
as  complete  before  the  ascertainment  of  liberty  to  repudiate  them  at  an  indefinite 
the  quantity,  this  will  be  regarded  as  a  time  thereafter,  but  must  do  it  at  once  : 
condition  precedent  to  the  passing  of  the  Bushel  v.  Wheeler,  15  Q.  B.  442. 
title  :  Simmons  v.  Swift,  5  B.  &  (  ress.  I.  F.  R. 
857.     The  cases  are  uniform  and  very 
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Court  of  Appeals  of  Kentucky, 
W.  R.  THOMPSON,  Appellant,  r.  MARY  TENLEY,  Appilleb. 

In  Kentackr,  negotiable  pnper,  unless  disconntcd  at  a  bank,  passes  subject  to 
»1I  equities  existing  between  the  parties.  Where  it  is  given  for  the  price  of  land, 
tbe  vendor  executing  a  deed,  with  full  covenants  of  warranty  of  title,  the  land 
being  at  the  time  encumbered  by  a  mortgage  or  vendor's  lien,  the  purchaser  will 
be  entitled,  in  equity,  to  set  off  the  amount  of  the  mortgage  against  his  notes,  if 
before  the  notes  become  due  the  vendor  has  become  insolvent.  And  the  vendee, 
luring  said  to  one  who  had  the  notes  for  sale,  that  they  *'  were  all  right,"  will 
oot  preclude  him  from  making  such  defence. 

The  opinion  of  the  court  was  delivered  by 

Lindsay,  J. — If  the  note  sued  on  in  this  action  still  belonged 
to  Pearson,  the  payee,  it  is  manifest  that  Thompson  would  have 
the  right  to  demand  that  the  mortgage-lien  owned  by  Mayo  should 
be  extinguished  before  judgment  should  go  against  him  for  the 
balance  now  in  litigation,  unless  Pearson  could  show  that  it  was 
part  of  the  contract  between  himself  and  Thompson,  that  the  latter, 
in  addition  to  the  two  notes  for  $3000  each,  was  also  to  pay  off  and 
satisfy  the  mortgage-debt. 

The  acceptance  of  a  deed  with  general  warranty  would  not  pre- 
clude Thompson,  in  a  contest  with  Pearson,  the  latter  being  insol- 
vent, from  demanding  a  clear  and  unencumbered  title  before  pay- 
ing the  purchase-money,  and  the  right  to  make  this  demand  would 
not  depend  upon  Thompson's  knowledge  of  the  defect  of  title,  nor 
of  Pearson's  insolvency  at  the  time  of  the  acceptance  of  the  deed, 
but  upon  the  existence  of  the  defect  and  the  insolvency  at  the 
time  Pearson  should  seek  a  specific  execution  of  the  contract  of 
parchase,  i.  e.  the  payment  of  the  purchase-money. 

The  distinction  between  the  case  of  a  plaintiff  seeking  a  specific 
performance  in  equity  and  a  defendant  resisting  such  performance, 
is  well  defined  and  universally  recognised  :  Story's  Eq.  Jur.,  sect. 
769;  Hatcher  and  Wife  v.  Andrews,  ^c,  5  Bush  561.  There 
is  no  proof  conducing  to  show  that  Thompson  agreed  to  pay  off 
the  mortgage  debt,  the  recital  in  the  deed  that  $3000  were  paid  in 
cash,  when  in  point  of  fact  no  such  payment  was  made,  is  a  cir- 
cumstance from  which  the  inference  might  be  drawn  that  something 
more  than  $6000,  the  amount  of  the  two  notes,  was  to  be  paid  for 
the  property,  but  in  the  absence  of  direct  evidence  that  such  was 
the  case,  and  in  view  of  the  positive  and  uncontradicted  statements 
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of  Thompson  to  the  contrary,  this  inference  cannot  be  allowed  to 
charge  him  with  the  payment  of  the  mortgage  debt. 

The  testimony  of  Mayo  establishes  only  that  Thompson  told 
him  that  his  claim  would  be  paid  when  the  arrangement  for  the 
purchase  was  consummated,  or  that  Thompson  had  loaned  or  ex- 
pected to  advance  some  money  to  Pearson,  to  enable  him  to  release 
the  mortgage  lien.  This  evidence  rather  tends  to  rebut  the  pre- 
sumption that  Thompson  was  himself  to  satisfy  the  mortgage, 
and  harmonizes  with  his  statement  that  Pearson  agreed  to  pay 
Mayo  out  of  the  first  moneys  realized  by  a  sale  of  the  notes.  The 
evidence  of  Davis  also  conduces  to  show  that  Pearson  had  made 
this  agreement.  He  states  that  in  the  conversation  he  had  with 
Thompson  when  contracting  for  the  property,  the  latter  informed 
him  that  Pearson  had  promised  io  pay  off  Mayo*s  mortgage,  but 
that  he  did  not  know  whether  he  had  done  so  or  not.  Thompson 
did  not  state  to  Davis  that  he  would  lose  money  on  the  property 
in  selling  it  for  §8500,  but  that  if  he  had  to  pay  oflF  the  mortgage, 
the  paving  claims,  and  the  full  amount  of  the  note  sued  on  in  this 
action,  that  he  would  in  that  event  lose  money. 

So  far  we  have  considered  this  case  as  though  Pearson  was  the 
plaintiff.  As  to  the  matters  considered  Mrs.  Tenley  occupies  no 
more  favorable  attitude  than  he  would  have  occupied.  The  assign- 
ment to  her  did  hot  impair  Thompson's  right  to  any  defence,  dis- 
count or  offset  he  might  have  used  against  Pearson.  It  remains 
now  to  be  determined  whether  Thompson  is  estopped  to  make  the 
defence  relied  on,  and  whether  he  by  promises  to  pay  the  note 
prevented  Mrs.  Tenley  from  discounting  it,  and  thereby  placing  it 
upon  the  footing  of  a  bill  of  exchange.  The  only  statement 
made  by  Thompson  before  the  purchase  of  the  note  by  appellee, 
from  which  it  could  possibly  be  inferred  that  he  had  no  defence, 
set  off  or  counter  claim  on  which  he  could  or  would  rely  to  defeat 
its  collection,  was  the  conversation  with  Green,  the  clerk  of  Norton, 
Gault  &  Co.,  with  whom  Pearson  had  left  the  note  to  be  sold. 
When  asked  by  Green  if  the  note  was  all  right,  Thompson  re- 
plied, "Of  course  it, is  all  right,  if  I  had  not  thought  it  was  all 
right  I  would  not  have  given  my  notes."  Green  did  not  tell 
Thompson  the  name  of  any  person  who  was  negotiating  for  the 
note,  nor  did  Green  ask  for,  or  Thompson  give  him  authority  to 
repeat  this  conversation  to  persons  to  whom  he  might,  offn  to  sel! 
it.     Green  was  the  agent  of  Pearson  and  not  of  appellee      The 


Digitized  by  VjOOQ IC 


THOMPSON  r.  TENLEY.      •  101 

Statements  or  assurances  made  by  Thompson  to  Green  are  no  more 
binding  upon  him  than  they  would  have  been  if  made  to  Pearson 
himself.  Besides  this,  there  is  no  evidence  that  the  note  was  pur- 
chased upon  the  faith  of  those  statements.  Green  states  that 
Tenley,  the  agent  of  appellee,  said  to  him,  that  relying  upon 
Thompson's  representations  he  would  buy  the  notes,  but  Tenley's 
deposition  is  not  taken,  and  we  have  no  means  of  knowing  whether 
he  relied  on  these  representations  or  upon  his  own  judgment.  In 
the  case  of  Smith  v.  Stone,  17  B.  Mon.  168,  the  assignee  purchased 
the  note  in  consequence  of  representations  made  to  his  agent.  In 
the  case  o{  McBryer  v.  CoUins,  18  B.  Mon.  833,  the  payer  of  the 
note  represented  to  the  assignee  himself  that  it  was  good.  We  have 
fmnd  no  case  in  which  the  payer  has  been  estopped  to  make  de- 
fence, because  of  statements  made  to  the  payee  or  to  the  payee's 
agent,  and  conceive  that  the  doctrine  will  never  be  carried  to  that 
extent,  unless  it  can  be  shown  that  he  constituted  them  his  agents, 
and  expressly  authorized  them  to  repeat  his  statements  to  persons 
to  whom  they  might  propose  to  sell  the  note.  No  such  express 
agency  can  be  inferred  from  theetreet  conversation  between  Thomp- 
#oa  and  Green.  It  is  therefore  immaterial  so  far  as  Thompson's 
legal  rights  are  concerned,  whether  Tenley  did  or  not  rely  on  the 
statements  made  to  Green.  * 

There  is  absolutely  no  proof  conducing  to  show  that  Thompson 
promised  to  pay  the  note  after  the  assignment,  except  what  he 
himself  says  as  to  his  conversation  with  the  cashier  of  the  Far- 
mers and  Drovers'  Bank,  where  the  note  was  left  for  collection. 
A  day  or  two  before  it  became  due,  he  "  asked  if  the  bank  had  dis- 
connted  it,  and  if  so,  whether  it  could  be  renewed.  The  reply  ■ 
was  *•  that  the  bank  had  not  discounted  it,  but  that  Mr.  Abbott 
had  left  it  there,  and  to  see  him."  He  went  again  on  the 
day  the  note  was  due,  "  and  was  told  that  Mr.  Abbott  had  said 
the  note  could  not  be  renewed  by  my  giving  security."  From 
this  it  is  clear  that  Thompson  did  not  agree  to  pay  the  note,  and 
did  nothing  calculated  to  prevent  appellees  fro«  discounting  it. 
Nor  does  it  matter  that  Thompson  did  not  see  Abbott  about  the 
renewal,  as  he,  Abbott,  had  left  word  at  the  bank  that  he  would 
not  be  permitted  to  renew  it.  We  are  of  opinion  that  Thompson 
has  made  out  a  good  defence  to  so  much  of  the  note  as  is  now 
being  litigated,  and  that  he  has  been  guilty  of  no  act  that  estops 
him  from  relying  upon  such  defence ;  there  are  other  matters  can- 
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ya§sed  by  counsel,  but  as  they  are  not  material  to  the  issues  in- 
volved, they  will  not  be  considered  by  the  court. 

Opinion  by  Lindsay,  J.,  on  petition  for  rehearing. 

In  the  cases  of  Ridgway  v.   Collins^  3  A.  K.  Marshall,  and 

Itobbina  v.  Hally^  1  Monroe,  there  was  no  connection  between  the 

^demands  sought  to  be  set  off  against  each  other.     In  each  case  the 

court  notices  this  fact,  and  givfes  it  as  one  of  the  reasons,  why 

relief  will  not  be  granted. 

In  the  case  of  Daviess  v.  Newton,  5  J.  J.  Marshall  90,  the 
court  recognises  the  right,  where  the  demands  are  connected,  to 
have  them  set  off,  even  though  the  assignor  of  the  note  had  re- 
moved from  the  state  or  became  insolvent  after  notice  of  assign- 
ment. 

In  this  case  the  demands  are  not  only  connected  and  growing 
out  of  the  same  transaction,  but  Thompson  defends  upan  a  ground 
always  recognised  in  equity.  He  Is  resisting  the  specific  execu- 
tion of  a  contract  for  the  sale  of  realty,  because  of  defect  of  title 
and  the  insolvency  of  his  vendor. 

When  Thompson  accepted  Pearson's  deed,  he  did  not  waive  his 
right  to  insist  that  encumbrances  on  the  title  should  be  removed 
•before  paying  the  purchase-money,  in  case  his  warrantor  became 
insolvent  befdte  the  same  became  due  and  payable.  Pearson 
could  not  deprive  him  of  this  right  by  assigning  the  note. 

Appellant  sued  on  the  note  three  days  after  it  was  due.  Thomp- 
son answered  a  month  afterwards,  setting  up  Pearson's  insolvency. 
His  answer  was  treated  as  good  and  the  cause  prepared  and  tried 
upon  its  merits.  This  court  is  of  opinion  that  a  good  defence  was 
made  out,  and  is  not  disposed  to  deprive  Thompson  of  the  benefit  of 
the  defence  because  he  did  not  specifically  allege  that  Pearson  was 
insolvent  on  the  day  the  note  fell  due,  it  being  evident  that  the 
Chancellor  and  the  appellee  regarded  and  treated  the  pleadings 
as  sufficiently  specific  and  direct. 

It  is  not  shown  that  Thompson  executed  the  notes  for  the  pur- 
pose of  enabling  "Pearson  to  raise  money  by  selling  them. 

The  petition  for  a  rehearing  must  be  overruled. 

The  foregoing  case  is  somewhat  im-  to  set  off  the  amount  of  the  encumhrance 

perfectly  stated,  in  regard  to  the  facts,  upon  the  land,  at  the  time  of  the  pur- 

but  still  we  think  sufficiently  so  to  ren-  chase,  against  the  price  of  the  land,  for 

der  the  decision  intelligible.     The  pnr-  which   he    had    given   his   promissory 

chaser  of  the  land  attempts,  in  equity,  notes.    As  negotiable  paper  in  that  state 
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no  peculiar  immunitr  Rgainst  where  the  cases  are  carefully  cited  and 
eqaiuhle  defentres,  as  lietween  the  ori-  compared.     The    result    of    which    is  : 
pud  parties,  this  case  sUnds,  primarily,  1.  That  courts  of  equity  decree  set-oflf, 
the  same  as  if  the  note  were  sued  in  the  anteridr    to    and    independent    of    the 
name  of  the  original  payee.  statutes  of  set-off :   Ex  parte  St€j)fient, 
In  such  a  case  it  is  unquestionably  11    Vesey  24;  Ex  parte  Blagden,    19 
eipiluble,  for  the  mortgage  to  be  de-  Id.   465  ;    Hawkins  v.  Freeman^  2  £q. 
ducted  from  the  price,  and  only  the  re-  Cas.  Ab.  10,  pi.  10.     2.  That  after  the 
mainder  enforced  against  the  purchaser,  sutute  of  set-off^  2  Geo.  2  and  5  Geo.  2, 
This  will  in  fact,  reach  the  exact  jus-  the   courts  of   equity   conformed    their 
tice  of  the  case  and  sare  circuity  of  practice  to  the  statute,  except  in  cases 
action  by  means  of  the  rendor's  cove-  of  special   equity :    Ex  parte   Quintin, 
nants  of  warranty.     But  still  no  such  3  Ves.  248.     Cases  of  insolvency,  and 
defence  is    strictly   allowable   at    law.  where  otherwise  one    party   will    pay 
There  being  no  fraud  in  the  case  there  more  than  he  really  owes,  and  be  left 
is  no  ground  to  claim  a  rescinding  o'f  the  remediless,  have  always  been  re;;ardcd 
contract:  Thornton  y,  Wynn^  12  Wheat,  as  justifying  the  interference  of  courts 
183;     West  t.    Cutting,    19    Vt.    537.  of  equity  to  decree  set-off.     And  other 
The  breach  of  the  covenants  of  warranty  equitable   grounds   of    interference   are 
of  title,  can  at  most,  only  show  a  par-  numerous :  Dale  t.  Cook,  4  .Tohns.  Ch, 
tialfailareof  consideration  of  the  notes,  13;  2  Story  Eq.  Jur.,  \   1432  et  aeq. 
and  one  which  the  parties  provided  for  Equity  too  might  divide  the  debt  of  the 
in  their  contract  by  the  covenants  in  the  appellant,  and  enable  him  to  first  pny 
deed.    Unless,  therefore,  the  purchaser  the  mortgage,  then  pay  the  rcmnin«lcr  to 
had  paid   off    the  encumbrance  before  the  appellee  :   Ex  parte  Quinth,  supra. 
toil  brought  upon  the  notes,  be  could  How  far  the  debtor's  declaration   will 
not  enforce    s    set-off    by   means    of  estop  him  from  making  the  defence,  is 
the    breach    of    the    covenants*      The  mainly  matter  of  construction    by  the 
only  remedy   would   be   in  a  court  of  court,  and  is  not  liable  to  review.     But 
equity.     And  here  the  remedy  is  ample,  it  is  obvious  here  that   the  appellant's 
provided  the  counter  claims  are  in  fact  language  receives  a  very  mild  construc- 
mntaally  in  equity,  although  not  so  in  tion.     We  might  about  as  well,  as   it 
form,  or  at  law.     Equity  will,  in  such  seems  to  uj*,  come  to  the  opposite  con- 
cases,  always  interfere  in  case  of  insol-  elusion  :  See  Strong  v.  Ellsworth,  26  Vt. 
Tencj:  Blake  r.  Langdon,  19  Vt.  485,  366.  I.  F.  R. 


Circuit  Court  of  the  United  States^  Ea%tem  District  of  Virginia, 

AUGUSTUS  HANCOCK  *t  ux.  v.  NEW  YORK  LIFE  INSURANCE 

COMPANY. 

The  intervention  of  the  late  war  was  a  sufficient  excuse  to  the  bolder  of  n  policy 
of  life  insurance,  for  not  paying  his  prenfiums  as  they  accrued  during  the  war, 
the  insurer  being  resident  and  domiciled  upon  one  side  of  the  military  lines,  and 
the  insured  upon  the  other. 

A  contract  may  be  broken  before  the  time  for  its  pcrformnncc  arrives,  bv  a  party 
to  it  repudiating  its  obligation  and  declaring  that  he  will  not  perform  wbnt  he  has 
bound  himself  to  do. 
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Therefore,  where  H.  was  insured  before  the  war,  and  paid  up  his  preiniams 
regularly  and  duly  until  the  war,  but  was  separated  from  the  insurer  during  the 
period  of  the  war  by  the  military  lines,  and  as  soon  as  possible  after  the  restora- 
*  tion  of  peaceful  relations,  oflTered*  to  pay  to  the  insurer  all  premiums   that  wer« 

accumulated,  and  to  continue  paying  all  such  as  should  accrue,  but  the  insurer 
refused  to  receive  them,  and  repudiated  all  obligation  under  the  contract :  T/p/rf, 
that  H.  became  thereupon  immediately  entitled  to  an  action  figninst  the  insurer 
for  such  interest  as  he  might  show  that  ho  had  acquired  in  the  policy,  although 
the  policy  was  payable  at  the  time  of  his  death,  and  although  he  was  not  dead. 

In  the  year  1851,  Augustus  Hancock  insured  his  life  with  the 
defendant,  in  the  sura  of  $5000,  payable  to  his  wife  at  his  death, 
he,  Hancock,  agreeing  to  pay  the  defendant  $142  annually  at 
Richmond,  Va.,  by  way  of  premium  on  the  same.  He  paid  his 
premiums  regularly  until  the  war,  when  the  defendant  removed 
its  acrency  from  Richmond,  and  had  no  agency  within  the  military 
lines  of  the  Confederate  States,  during  the  war.  As  soon  after  the 
war  as  the  defendant  re-established  an  agency  in  Richmond,  Han- 
cock went  to  it  and  offered  to  pay  up  all  his  premiums  that  had 
accumulated  during  that  period,  and  offered  to  continue  to  pay  all 
such  as  should  accrue  in  the  future.  But  the  defendant  refused 
to  receive  his  premiums,  and  declared  the  contract  at  an  end,  upon 
the  ground  that  all  his  rights  under  it  had  been  forfeited  by  his 
failure  to  pay  his  annual  premiums  as  they  fell  due,  between  the 
years  1861  and  1865.  And  they  at  the  same  time  required  him 
to  take  notice  that  they  were  under  no  obligations  whatever  to 
him  in  respect  of  said  policy.  The  plaintiff*8  declaration  set  out 
the  case  as  stated  above. 

The  defendant  demurred  to  the  declaration  upon  two  grounds : 
\  1st.  That  the  failure  to  pay  the  anual  premiums  as  they  accumu- 

lated, forfeited  the  plaintiff's  rights  under  the  policy^  and  2d, 
That,  though  this  were  not  so,  yet  no  suflScicnt  breach  of  the  con- 
tract was  alleged,  as  the  time  when  the  contract  was  to  be  per- 
formed had  not  yet  arrived. 

Johnston,  Williams  and  Boulware,  for  the  demurrer. 

Wm.  L.  Royally  for  the  plaintiffs. 

On  the  first  point  see  Manhattan  Life  Ins.  Co.  v.  Warwick^ 
20  Gratt.  614 ;  New  York  Life  Ins.  Co.  v.  Clopton,  7  Bush 
(Ky.)  179 ;  Hamilton  s  Exors  v.  The  Mutual  Life  Ins.  Co.,  9 
Blatch.  234. 

Upon  the  second  point :  It  is  settled  now,  that  a  contract  may 
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be  broken  before  the  time  for  its  performance  arrives,  by  one  party 
disclaiming  its  obligation,  thereby  giving  the  other  party  the  right 
to  treat  it  as  though  the  time  for  its  fulfilment  had  passed :  Chitty 
on  Contracts,  10th  Am.  ed.  799 ;  Hoch^ter  v.  De  La  Tour,  2  Ellis 
i  B.  678 ;  Frost  v.  Knight,  Law  Reports,  7  Exch.  Ill ;  Avery 
V.  Bowden^  5  Ellis  &  B.  714 ;  Danube  ^  Black  Sea  Co.  v.  Xenon, 
13  C.  B.  N.  S.  825 ;  Dugan  t.  Anderson,  36  Md.  567 ;  Mountjoy 
V.  Metzger,  12  Am.  Law  Reg.  N.  S.  442. 

It  is  true  it  has  been  many  times  decided  that  when  a  promise 
is  made  to  pay  money  on  a  certain  day,  no  action  will  lie  until  the 
day  has  passed.  As,  for  instance^  if  A.  buy  a  horse  from  B.,  and 
promise  to  p^y  him  $100  for  the  same  one  year  from  that  day,  no 
action  will  lie  for  the  $100,  until  the  year  has  passed,  and  this  is 
what  was  held  by  Taney,  C.  J.,  in  the  case  of  Greenway  r. 
Gaither,  Taney's  Decisions  22.7,  with  the  leading  case  of  Iloch 
iter  V.  De  La  Tour  before  him.  But  there  is  a  radical  distinction 
between  such  a  case  and  the  case  at  bar.  Where  a  promise  is 
made  to  pay  money  at  a  future  day,  as  in  the  illustration  in  regard 
to  the  purchase  of  a  horse,  time  is  of  the  essence  of  the  contract. 

But  time  is  not  what  is  stipulated  for  by  the  insurer  in  a  policy 
of  insurance.  What  he  stipulates  for  is  money.  He  promises  to 
pay  the  insured  $5000,  provided  the  insured  will  pay  him  $142 
every  year  that  he,  the  insured,  shall  live.  And  if  the  insurer  get 
that  number  of  annual  payments,  it  is  of  no  consequence  to  him 
at  what  time  he  pays  the  $5000,  and  he  will  have  got  all  that  he 
stipulated  for.  The  plaintiff  ought  then  to  recover  in  this  case 
$5000,  less  as  many  annual  premiums  as  have  accrued  since  the 
beginning  of  the  war  up  to  this  time,  and  less  as  many  more  as 
will  accrue  during  such  time  as  a  jury  may  think  the  plaintiff  will 
live.  Each  party  will  then  receive  what  he  originally  contracted  to 
get,  and  no  injustice  will  be  done  to  any  one. 

The  demurrer  was  oTerruled,  and  at  the  trial.  Bond,  Circuit  J., 
instructed  the  jury  as  follows : — 

"If  the  jury  find  that  the  defendant,  The  New  York  Life  Ins. 
Co.,  did  insure  the  life  of  Augustus  Hancock,  for  the  terna  of  his 
natarallife,  and  for  the  benefit  of  Sarah  A.  Hancock,  as  set  out 
in  the  policy  of  insurance  offered  by  the  plaintiff  in  evidence;  and 
if  the  jury  find  that  the  said  Sarah  A.  Hancock  complied  with  the 
terms  of  said  policy  on  her  part  to  be  performed  by  the  payment 
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of  the  annual  premium  of  8142  to  the  agent  of  said  company, 
until  the  said  agency  was  withdrawn  by  the  company  because  of 
the  outbreak  of  hostilities,  and  if  the  jury  find  that  within  a 
reasonable  time  after  the  close  of  hostilities  and  the  re-establish- 
ment of  the  company's  agency  at  Richmond,  the  plaintiffs  offered 
to  pay  the  premiums  fallen  due  during  the  war,  but  that  the  com- 
pany refused  to  receive  such  premiums  unless  the  said  Hancock 
would  submit  to  a  medical  examination  for  a  new  policy,  and 
wholly  refused  to  be  bound  by  said  contract  of  life  insurance, 
then  the  plaintiff  is  entitled  to  recover  such  damages  as  they  may 
find,  from  the  evidence  in  the  cause,  the  plaintiffs  have  suffered  by 
reason  of  the  defendant's  breach  of  contract." 
The  jury  found  a  verdict  for  plaintiff  for  $1371. 


Supreme  Judicial  Court  of  Maine. 
THE  STATE  p.  LOUIS  H.  F.  WAGNER, 

All  parts  of  the  state  are  included  within  the  body  of  one  or  another  of  the 
sereral  counties  into  which  the  state  is  divided. 

When  murder  has  been  done  in  an  nnincorporated  place,  publicly  and  coromonlj 
known  by  name,  in  any  one  of  these  counties  the  venue  is  well  laid,  and  the  place 
snflSciently  described,  if  the  crime  be  charged  in  the  indictment  as  having  been 
committed  at  (insert  the  name  by  which  the  place  is  commonly  known)  a  place 
within  the  county  of  (name  of  county)  aforesaid,  in  the  absence  of  anything  tend- 
ing to  show  that  the  prisoner  would  be  embarrassed  in  the  preparation  of  the 
defence  for  want  of  a  more  particular  description. 

When  there  is  no  controversy  as  to  the  precise  spot  on  the  face  of  the  earth 
where  the  crime  was  committed,  and  it  appears  by  ancient  charters,  legislative 
enactments  and  judicial  records  that  the  political  authorities  of  the  state  and  county 
have  heretofore  claimed  and  exercised  jurisdiction  over  the  locality  in  question, 
the  question  of  jurisdiction  is  one  of  law  for  the  court,  and  the  defendant  cannot 
in  any  %iti^  or  form  of  pleading  rightfully  claim  to  have  it  submitted  to  the  jury 
as  one  of  fact,  for  their  determination. 

Upon  such  a  question  the  presiding  judge  in  addition  to  the  matters  of  which 
he  will  taike  judicial  notice,  such  as  legislative  enactments,  ancient  charters,  and 
geographical  position,  may  refresh  his  recollection  and  guide  his  judgment  by 
reference  to  the  records  of  the  courts  in  the  county  where  he  sits,  general  histories 
of  deceaved  authors  of  estahlishe<l  reputation,  and  the  records  of  the  census  of  the 
inhabitniits  of  the  county  taken  under  the  laws  of  the  United  States  by  its  officers. 

It  is  competent  tor  the  assistant  United  States  marshal  who  took  the  census  (or 
the  district,  and  made  the  return  to  tlie  office  of  the  clerk  of  the  courts  for  the 
county,  when  the  rcconl  does  not  show  the  specific  locality  where  the  individuals 
enumerated  reside<l,  to  testify  a<  to  their  place  of  residence. 

When  the  political  authorities  of  a  state  have  actually  claimed  and  exercised 
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jnrifdiction  over  a  particular  locality,  the  courts  of  the  state  arc  thereby  concluded, 
•mi  will  respect  such  decision,  and  act  accordingly,  without  questioning  the  validity 
of  such  claim. 

The  prisoner  was  not  wronged  by  the  instructions  given  in  this  case  that  proof 
that  the  crime  was  committed  on  the  island  called  Smutty  Nose,  is  equivalent  to 
proof  that  it  was  committed  within  the  county  of  York,  and  would  make  the  crime 
properly  cognisable  by  the  court  sitting  in  that  county.  That  instruction  was 
cflrrect. 

The  outcries  of  a  person  deceased  made  during  the  perpetration  of  the  assault 
which  results  io  death,  or  upon  the  approach  of  the  assailant,  are  competent  evi- 
dence  upon  the  trial  of  a  party  charged  with  the  murder  of  such  person,  and  may 
be  considered  by  the  jury  with  other  circumstances  and  testimony  upon  the  ques- 
tion of  the  identity  of  the  accused. 

The  outcries  of  another  person  who  was  murdered  by  the  same  party  a  few 
minutes  previously,  during  the  perpetration  of  one  and  the  same  burglary,  but  on 
another  part  of  the  premises,  are  admitted  under  like  circumstances  for  the  same 
purposes  upon  such  trial. 

Such  exclamations  are  competent  as  part  of  the  ret  gesta. 

Moreover  their  admission  may  be  distinctly  justified  for  the  same  reasons  which 
are  held  to  justify  the  admission  of  dying  declarations. 

The  contents  of  the  prisoner's  pockets  found  when  he  is  arrested  may  be  put  in 
evidence  when  there  is  testimony  tending  to  show  that  they  or  a  portion  of  them 
came  from  the  recent  possession  of  the  deceased  or  from  the  locality  of  the  crime. 

Articles  which  a  witness  identifies  as  the  property  of  the  prisoner,  and  in  his 
possession  shortly  before  the  crime  was  committed,  when  found  shortly  after  its 
perpetration,  at  the  house  where  the  crime  was  committed,  may  be  offered  in 
eridenoe. 

In  March  1873,  two  women  were  murdered  upon  "Smutty  Nose" 
island,  one  of  the  group  that  makes  up  the  Isles  of  Shoals.  At  this 
time  the  only  inhabitants  of  this  island  were  John  Houtvet  and  Mary 
S.,  his  wife,  Evan  Christensen  and  Anethe  M.,  his  wife  (sister  to 
Mrs.  Houtvet),  and  Evan's  unmarried  sister  Karen,  and  John  Hout- 
▼et's  brother,  Matthew,  all  Norwegians,  engaged  in  fishing.  On  the 
morniDg  of  March  5,  1873,  the  three  men  above  named  started  in 
John  Houtvet's  fishing  vessel  for  Portsmouth,  to  procure  bait  for  a 
fishing  expedition.  They  were  so  delayed  at  Portsmouth  as  to  be  com- 
pelled to  remain  there  over  night,  leaving  the  three  women  alone  upon 
the  island.  During  that  night  their  house  was  entered,  Karen  killed 
in  the  kitchen,  where  she  was  sleeping  upon  a  lounge,  and  Anethe 
murdered  out  of  doors,  whither  she  had  fled  in  terror.  Mrs.  Houtvet 
jumped  from  her  bed-room  window,  and  ran  down  to  that  part  of  the 
beach  nearest  to  Hog  Island,  better  known  abroad  as  Appledore,  on 
which  the  large  hotels,  filled  every  season  with  summer  visitors,  are 
situate.  She  remained  concealed  there,  in  her  night-dress,  till  sunrise, 
when  she  succeeded  in  attracting  the  attention  of  a  Norwegian  fisher- 
mtn,  living  upon  Appledore,  who  came  to  her  rescue.  The  murders 
were  evidently  committted  with  an  axe,  found  bloody  and  bespattered 
near  the  spot.  In  striking  at  Karen,  the  assassin  knocked  the  clock 
from  its  bracket  to  the  lounge  beneath,  where  it  w.is  fnund  stopped 
at  seven  minutes  past  one,  indicating  the  precise  tiii:e  of  the  first  assault. 
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By  her  long  exposure  at  that  inclement  seai?on  Mrs.  Houtvet's  feet  were 
frozen,  and  she  uhno^^t  perished  with  cold.     As  soon  as  the  tragedy  was 
discovered  suspicion  fell  upon  one  Louis  H.  F.  Wagner,  a  Prussian,  who 
had,  at  one  time,  lived  on  Star  Island,  and  had  boarded  seven  months 
of  the  previous  year  with   Houtvet,  on  Smutty  Nose,  leaving  there  for 
Portsmouth  in  November  1872.     It  was  known  that  he  was  destitute 
of  money,  and  was  informed  that  Houtvet  had  six  hundred  dollars  in  his 
house,  and  that  the  men  would  not  return  to  the  Shoals  that  night. 
When  Karen  was  struck  in  the  kitchen,  just  roused  out  of  sleep,  the 
curtains   being  down,  and  expecting  nobody  but  Mr.  Houtvet  would 
be  there,  she  exclaimed,  "  John  is  scaring  me  !"  "  John  is  killing  me  !" 
but  as  the  murderer  approached  Anethe,  in  the  moonlight  (the  moon 
set  at    1.51  A.  M.),  she    called   out   repeatedly,    "Louis!"    "Louis!" 
"  Louis  !"     Search  was  at  once  instituted  for  Wagner,  who  was  found 
in  Boston,  having  abruptly,  and  without  notice  at  his  boarding-house, 
left  Portsmouth  before  the  discovery  of  the  murder,  and,  after  his  ar- 
rival  at   Boston,   changed   his   attire,  and   shaved  off  his   whiskers. 
Various  other  circumstances  strengthened  the  belief  that  Mrs.  Houtvet 
was  correct  in  swearing  that  the   man   she   saw   striking   her   sister, 
Anethe,  with  an  axe,  was  Louis  Wagneir.     He  was  tried  at  the  May 
term  of  the  Supreme  Judicial  Court  for  York  county,'  at  Alfred,  in 
July  1873  and  convicted.     His  counsel  raised  a  question  as  to  the  juris- 
diction, and  upon  the  admissibility  of  Mrs.  Houtvet*s  testimony  of  the 
exclamations  of  Anethe  and  Karen,  when  attacked,  and  to  the  intro- 
duction of  certain  coins  and  an  agute  button,  said  once  to  have  belonged 
to  Anethe,  and  found  upon  the  prisoner,  and  of  a  pencil,  said  to  have 
been  his,  found  upon  the  floor  of  the  house,  the  morning  after  the  mur- 
der.    In  the  indictment  the  crime  was  stated  to  have  been  committed 
"  at  an  island  called  *  Smutty  Nose,'  a  place  within  the  county  of  York  ;  " 
it  not  being  mentioned  as  within  the  limits  of  any  township  in  that 
county.     The  respondent  contended  that  this  was  an  insuflSciont  allega- 
tion to  show  jurisdiction,  and  moved  to  quash  for  this  defect,  but  the 
presiding  justice   overruled   the   motion.     Part  of  the  group  of  little 
islands,  known  as  the  **  Isles  of  Shoals,"  lie  in  Maine  and  part  in  New 
Hampshire,  the  dividing  line  between  these  states,  at  this  end  of  it, 
not   being   very    accurately   defined.     The  prisoner's   counsel    argued 
that  the  question  whether  or  not  the  locus  in  quo  was  within  the  terri- 
tory of  this  state  was  one  to  be  submitted  to  the  jury;  but  the  justice 
presiding  at  the  trial  held  that  it  was  for  the  court  to  determine  the  ex- 
tent of  its  own  jurisdiction,  and  admitted,  for  the  purpose  of  informing 
himself  upon  the  geographical  and  historical  bearings  of  the  subject,  in 
addition  to  the  old  surveys,  the  census  returns  of  1860,  and  the  testi- 
mony of  the  Deputy  U.  S.  Marshal  who  made  it,  to  show  that  certain 
persons  therein  enumerated  among  the  citizens  of  Maine,  and  of  the 
county  of  York,  resided  upon  Smutty  Nose;  also  works  of  history,  the 
records  of  a  court  for  York  county,  once  held  there,  &c.,  &c.     To  the 
various  rulings  above  indicated  the  prisoner's  counsel  excepted. 

Toe  opinion  of  the  court  was  delivered  by 

Barrows,  J. — ^The  prisoner  denies  the  jurisdiction  of  the  court  in 
which  his  trial  took  place,  and  complains  in  several  respects  of  the  man- 
ner in  which  the  presiding  judge  dealt  with  the  questions  which  he 
Bought  to  raise  touching  that  branch  of  his  defence. 
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I.  He  made  a  motion  in  the  outset  to  quash  the  indictment,  alleging 
that  the  place  where  the  murder  was  committed  is  not  therein  set  forth 
with  sufficient  distinctness  to  enable  him  to  plead  properly.  The 
motion  was  overraled.  After  verdict,  he  filed  a  motion  in  arrest  of 
jud^ent  for  substantially  the  same  alleged  cause.  This  motion  also 
was  overruled,  and  to  this  he  excepts. 

The  allegation  in  the  indictment  is  that  the  crime  was  committed  "  at 
an  island  called  *  Smutty  Nose/  a  place  within  the  county  of  York 
aforesaid.''  It  is  insisted  for  the  prisoner  that  such  an  allegation  fails 
10  demonstrate  York  county  as  the  proper  venue.  He  suggests  an 
amendment  by  which  it  could  be  made  more  certain,  and  still  conform 
to  f«cts. 

We  do  not  see  how  in  the  nature  of  things  the  allegation  could  be 
made  more  precise  without  tedious  and  useless  prolixity. 

We  recognise  in  its  fullest  reasonable  extent  the  substantial  right  of 
n  party  charged  with  crime  to  have  the  accusation  against  him  formally, 
fally  and  precisely  set  forth  with  such  circumstances  of  {>lace  and  time 
as  shall  not  only  indicate  the  jurisdiction  of  the  court  before  which  he 
is  called  to  plead,  but  shall  also  enable  him  to  prepare  his  defence  un- 
derstand ingly.  We  cannot  see  that  this  right  has  been  infringed  in  the 
indictment  before  ns. 

The  objection  seems  to  be  founded  upon  the  idea  that  Smutty  Nose 
Island  is  not  a  place  which  has  been  recognised  by  that  name  in  any 
stdtate  of  the  state,  and  that  therefore  the  allegation  that  it  is  in  tho 
county  of  York  cannot  be  verified  by  reference  to  the  public  laws,  and 
hence  arises  a  necessity  for  further  and  extrinsic  allegations.  But  the 
condition  does  not  fallow  from  the  premises.  The  averment  is  distinct 
and  positive  that  the  crime  was  committed  at  a  place  within  the  county 
of  York,  and  that  place  is  identified  with  a  particularity  even  greater 
than  it  would  be  likely  to  be  if  the  island  belonged  to  any  of  the 
municipal  subdivisions  of  the  state,  existing  by  virtue  of  specific 
statutory  enactments.  While  an  act  of  incorporation,  had  any  such  ex- 
isted, might  have  furnished  a  more  ready  means  of  verifying  the  ac- 
curacy of  the  averment,  it  is  not  perceived  how  the  want  of  it  can  make 
my  extrinsic  allegations,  necessary,  nor  how  they  would  subserve  any 
useful  purpose.  The  waves  of  the  sea  define  the  place  as  distinctly  as 
an  act  of  the  Legislature  could  possibly  do,  and  there  are  abundant 
ineans,  as  we  shall  hereafter  see,  to  verify  the  allegation  which  is 
essential  to  the  maintenance  of  the  jurisdiction.  In  Brown  s  Gise^  tried 
before  the  full  court  of  this  state  in  1837,  the  crime  was  alleged  to 
We  been  committed  "at  an  unincorporated  place  in  said  county  (of 
Cumberland),  called  the  Eight  R«3d  Strip  between  Poland,  in  said 
county,  and  Raymond,  in  said  county."  The  accused  had  been 
described  in  the  indictment  as  '^  Jesse  Brown,  of  Poland,  in  said  county, 
«quirc,  otherwise  called  Jesse  Brown,  of  an  unincorporated  place,  in 
Mid  couniy,  called  the  Eight  Rod  Strip,"  &o.  There  seems  to  have 
Wn  a  doubt  whether  the  place  where  the  crime  was  alleged  to  have 
been  committed  was  or  was  not  a  part  of  the  town  of  Poland.  But  ap- 
parently the  court  considered  the  allegation  that  it  was  within  the 
connty  sufficient  so  far  as  the  laying  of  the  venue  was  concerned.  And 
Why  not?  In  Kirhy$  Case^  tried  in  Washinjrton  county,  at  the  Octo- 
ber term  1872,  the  crime  was  charged  to  have  been  committed  "  at  an 
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unincorporated  place  called  Forest  City  in  the  county  of  Washington." 
The  name  Forest  City  had  been  applied  to  a  little  settlement  which  had 
grown  up  in  the  wilderness  about  a  large  tannery ;  and  the  dwelling- 
houses  were  partly  in  the  county  of  Washington  and  partly  in  a  British 
province.  Yet  able  and  vigilant  counsel  made  no  objection  to  the  suffi- 
ciency of  the  allegation,  and  no  practical  difficulty  jeopardizing  any  of 
the  defendant's  rights  was  developed  in  the  trial. 

We  think  the  mode  of  allegation  adopted  in  the  case  at  bar  appropri- 
ate in  all  cases  where  the  place  is  unincorporated,  but  has  nevertheless 
a  name,  and  limits  known  and  recognised  by  the  people  of  the  county  : 
and  that  it  is  sufficient  to  guard  well  all  the  substantial  rights  of  the 
accused.     The  motion  in  arrest  of  judgment  was  properly  overruled. 

II.  The  prisoner  complains  of  the  instruction  which  took  from  the 
jury  the  decision  of  the  question  whether  or  not  Smutty  Nose  Island  is 
in  the  county  of  York.  The  instruction  was  "  that  proof  that  the  crime 
was  committed  on  Smutty  Nose  Island,  is  equivalent  to  proof  that  it 
was  committed  in  the  county  of  York,  and  would  make  the  crime  pro- 
perly cognisable  by  the  court  sitting  in  this  county." 

The  instruction  was  prefaced  by  a  partial  statement  of  the  reasons 
upon  which  it  was  based,  and  it  may  not  be  amiss  to  recur  to  them. 

Before  stating  the  legal  proposition  above  recited  the  presiding  judge 
remarked  as  follows  :  "  It  is  incumbent  on  the  government  to  prove  the 
commission  of  the  crime  in  the  county  of  York.  The  allegation  is  that 
it  was  committed  on  an  island  called  Smutty  Nose  in  the  county  of 
York.  All  the  testimony  in  the  case  goes  to  show  that  that  island  was 
the  scene  of  the  transaction.  It  is  a  piece  of  territory  of  definite  limits 
— known  by  name,  and  over  which  the  political  authorities  of  thi|  state, 
and  their  predecessors,  have  exercised  jurisdiction.  There  is  no  dispute 
as  to  the  precise  spot  upon  the  face  of  the  earth  where  the  crime  was 
committed,  if  committed  at  all.  It  was  on  the  island  called  Smutty 
Nose,  and  at  the  house  of  John  C.  Houtvet.  I  see  no  evidence  tending 
to  show  that  a  part  of  the  island  is  in  one  jurisdiction  and  a  part  in 
another;  the  whole  or  none  of  the  island  would  seem  to  be  in  Maine 
and  in  this  county."  The  whole  case  which  is  before  us  shows  that  the 
foregoing  statement  was  indisputably  correct.  The  question  of  jurisdic- 
tion in  this  case  turned  entirely  upon  the  construction  of  ancient  char- 
ters and  grants  and  the  legal  effect  of  the  actual  exercise  of  jurisdiction 
by  the  political  authorities  of  this  state  and  their  predecessors,  as  shown 
by  the  records  drawn  from  their  archives,  over  the  island  which  was  the 
scene  of  the  crime.  Under  this  condition  of  things  the  presiding 
judge  assumed  to  decide  the  question  as  one  of  law  fur  the  court;  and 
therein  we  think  he  did  right.  Neither  the  construction  of  charters 
or  grants,  nor  the  effect  of  previous  acts  of  jurisdiction  as  shown  by 
records,  can  be  a  matter  for  the  jury  to  determine.  The  force  and  effect 
of  charters,  grants  and  records  are  for  the  court.  Whenever  the  ques- 
tion of  jurisdiction  depends  upon  their  construction  and  effect,  it  is 
purely  a  question  of  law  for  the  court.  And  in  cases  where  the  politi- 
cal authorities  of  the  state  have  actually  claimed  and  exercised  jurisdic- 
tion over  particular  localities,  the  doctrine  of  the  law  seems  to  be  that 
the  courts  are  thereby  concluded,  and  have  onJy  to  declare  the  fact  and 
govern  themselves  accordingly  without  undertaking  to  pass  upon  the 
validity  of  such  claim.  Foster  ds  Elam  v.  Neihon,  2  Pet  254  ;  State  v. 
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DumeU,  3  R.  1. 127.  How  can  a  court  of  this  state  sitting  for  York  county 
refuse  the  protetion  afforded  by  our  laws  and  tribunals  to  the  inhabitants 
of  islands  classed  and  reckoned  by  our  legislature  in  the  apportionment  of 
representatives  to  that  county,  as  composing  part  of  its  territory  and  pop- 
ulation ?  And  with  what  semblance  of  propriety,  afler  such,  legislative 
reco<;nition,  could  the  judge  of  such  court  submit  it  to  the  jury  in 
every  case  that  arose  in  a  poor  and  sparsely  populated  locality  to  detor* 
iniue  whether  the  dwellers  there  should  any  longer  receive  the  protection 
of  the  laws  and  the  courts  which  the  representatives  of  their  predeces- 
sors may  have  helped  to  frame  and  establish  ? 

Obviously  under  such  circumstances  there  is  nothing  for  a  jury  to 
pass  upon,  and  a  party  charged  with  crime  cannot  claim,  under  any  form 
of  pleading,  to  have  such  a  question  submitted  to  the  jury  for  determi- 
nation, nor  complain  if  his  request  that  it  should  be  so  submitted  is 
overruled.  Such  a  request  is  merely  one  of  those  stumbling-blocks  in 
the  way  of  justice  which  it  is  the  business  of  the  court  to  remove. 

Nor  is  there  anything  inconsistent  with  the  view  which  we  have  here 
taken  in  Jackalow's  CasCj  1  Black  484.  There  the  crime  was  alleged 
to  have  been  committed  on  board  a  vessel  at  sea ;  the  place  where  she 
lay  being  the  subject  of  doubt  and  testimony.  The  locality  where  she 
was  situated  was  necessarily  previously  without  occupants.  No  juris- 
diction had  ever  there  been  exercised  or  claimed  by  the  state  authorities, 
and  therefore  it  became  necessary  for  the  jury  to  determine  not  only 
the  precise  point  where  the  offence  was  committed,  but  also  whether  it 
fell  within  the  boundaries  of  the  state,  because  there  were  no  proceed- 
ings of  the  state  to  conclude  the  court,  and  no  previous  exercise  of  ju- 
risdiction over  the  watery  waste.  Such  a  case  bears  no  analogy  to  a 
case  arising  upon  an  island  settled  two  hundred  and  fifty  years  ago, 
formerly  populous  and  important,  respecting  which  an  abundance  of 
jurisdictional  facts  appear  of  record  among  the  files  of  the  court  whose 
jurisdiction  the  prisoner  was  denying. 

Even  in  the  absence  of  a  distinct  legislative  recognition  as  part  of 
our  state,  and  of  a  particular  county  in  it,  we  think  questions  whether 
the  numerous  islands  along  our  coast  lie  within  our  borders  and  within 
county  lines,  and  are  subject  to  the  jurisdiction  of  our  courts,  are  pro- 
perly questions  for  the  decision  of  the  court,  and  once  settled  must  be 
deemed  settled  for  ever,  and  not  subject  to  the  varying  verdicts  of  suc- 
cessive juries  whenever  a  person  charged  with  crime  sees  fit  to  claim  to 
throw  in  a  denial  of  jurisdiction  as  a  make-weight  to  raise  a  doubt  in  a 
ease  otherwise  clear.  A  criminal  might  as  well  call  for  the  opinion  of 
the  jury  upon  the  regularity  of  the  judge's  commission,  or  the  validity 
of  the  election  of  the  Governor  by  whom  he  was  appointed.  The  ad- 
ministration of  justice  becomes  possible  only  by  assuming  thht  certain 
thin^  have  been  regularly  and  definitively  settled  and  are  so  to  remain. 

The  court  is  bound  to  take  notice  of  public  facts  and  geographical 
positions :  Peyroux  v.  Howard^  7  Peters  342,  343 ;  The  Apollon,  9 
Wheaton  374.  In  respect  to  all  such  matters,  if  the  memory  of  t\\e 
judge  is  at  fault,  or  his  information  not  sufficiently  full  and  precise 
to  induce  him  to  act,  *'  he  resorts  to  such  documents  of  reference  as 
may  be  at  hand,  and  he  may  deem  worthy  of  confidence  :"  Green  leaf 's 
Evidence,  Vol.  I.,  section  6 :  Nor  does  the  fact  that  the  information 
thus  sought  by  the  judge  has  been  laid  before  him  in  the  presence 
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of  the  jury  without  any  distinct  ruling  that  it  was  designed  for  the 
court  alone,  give  a  party  the  right  to  insist  that  the  jury  shall  pass  upon 
it.  We  think  that  the  presiding  judge  was  right  in  holding  that  upon 
this  case  here  disclosed  the  question  of  jurisdiction  was  one  of  law 
which  he  was  called  upon  to  decide  for  the  purposes  of  that  hearing ; 
his  decision  being  subject  to  revision  by  the  full  court  on  exceptions. 

III.  But  in  case  it  should  be  hold  Ihat  the  questions  arising  under  his 
denial  of  the  jurisdiction  were  for  the  court  to  determine,  still  the 
prisoner  complains  that  testimony  which  was  legally  inadmissible  was 
let  in  to  influence  the  judge's  decision.  An  objection  of  that  sort  can- 
not be  deemed  available  when  the  cpse  shows  that  there  was  that  before 
the  court  which  was  absolutely  conclusive  against  the  position  taken  by 
the  prisoner.  Of  -what  consequence  can  it  be  if  it  turns  out  that  some 
item  which  was  received  by  the  judge  to  inform  his  mind  upon  the 
matter  in  question  did  not  come  through  a  legal  channel  and  ought  to 
have  been  excluded,  if  there  still  remains  that  which  imperatively  re- 
quired him  to  hold  adversely  to  the  prisoner  ? 

The  defendant  cannot  possibly  suffer  by  such  a  mistake,  if  there  wore 
one.  As  we  have  alreafdy  seen  by  the  cases  above  cited,  the  court  has 
nothing  to  do  but  to  recognise  the  boundaries  claimed  by  the  political 
authorities  of  the  state  under  which  it  acts.  Where  there  has  been  an 
actual>claim  and  exercise  of  jurisdiction  by  these  authorities,  the  courts 
are  bound  thereby. 

The  remark  of  Chief  Justice  Marshall  in  Foster  v.  Neilson,  ubi 
supra,  applies  also  to  the  boundaries  and  courts  of  the 'different  states 
of  our  union.  *'  A  question  like  this  respecting  the  boundaries  of 
nations  is,  as  has  been  truly  said,  more  a  political  than  a  legal  question  ; 
and  in  its  discussion  the  courts  of  every  country  must  respect  the  pro- 
nounced will  of  the  legislature." 

The  case  discloses  irrefragable  evidence  of  the  practical  construction 
of  the  ancient  charters  and  grants  adopted  by  the  political  authorities 
of  this  state,  and  it  mattered  little  what  else  was  or  was  not  offered  or 
admitted  in  evidence. 

But  we  do  not  wish  to  be  understood  as  holding  that  any  of  the  evi-^ 
dence  received  was  not  admissible.  We  have  no  hesitation  in  declaring 
the  admissibility  of  the  records  produced  from  the  office  of  the  clerk 
of  the  courts  for  York  county.  Their  antiquity  and  genuineness  were 
unquestionable,  and  they  proved  conclusively  that  the  legislative  act 
passed  *'  att  a  Generall  Courte  of  H^^lections  held  at  Boston  the  16th  of 
May  1663,''  and  entitled  "  The  Graunt  to  Kittery,"  whereby  in  consid- 
eration that  they  had  "acknowledged  themselves  subject  to  the  govern- 
ment of  the  Massachusetts  Bay,"  and,  **  for  the  settling  of  Government 
amongst  them  and  the  rest  within  the  bound.s  of  these  charters,"  &c  , 
it  is  provided  ;  "  Ist,  that  the  whole  tract  of  land  beyond  the  river  of 
I'iscatag,  together  with  the  Isle  of  Shoales  within  our  said  bounds,  is  and 
shal  be  henceforth  a  county  or  shire  called  by  the  name  of  Yorkshire," 
was  no  mere  brufumfulmen,  but  was  followed  by  the  actual  exercise  of 
juri.sdiction  civil  and  criminal,  over  the  territory  in  question,  to  which 
cud  courts  were  held  under  the  political  authority  of  the  Massachusetts 
Bay  upon  **  the  island  called  Smutty  Nose,"  the  records  of  which  courts 
are  preserved  to  this  day  in  the  proper  repository  of  the  records  of 
York  county.     The  objections  urged  against  their  admissibility  are  that 
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\t  does  not  appear  that  Yorkshire  and  York  county  are  identical,  nor 
that  tbe  jurisdiction  thus  exercised  was  lef^ul,  the  question  not  being 
mistd,  and  no  adjudication  having  been  made  with  regard  to  it,  so  far 
u  these  records  show. 

The  obvious  answers  are  :  1.  To  the  first  objection,  whatever  changes 
have  been  made  in  the  boundaries  of  York  county,  or  shire,  must  appear 
ia  subsequent  legislation,  an  examination  of  which  shows  that  the 
western  and  southern  boundaries-  have  always  remained  the  same  (with 
the  exception  of  a  single  brief  interval  hereafter  to  be  noticed),  the 
new  counties  having  been  created  from  the  easterly  and  northerly  por- 
tions of  Yorkshire :  Provincial  Act  of  17G0,  establishing  two  new 
counties  (Cumberland  and  Lincoln),  in  the  easterly  part  of  the  county 
of  York ;  Appendix  to  Rev.  Stat.  p.  943 ;  Massachuselts  Act  of 
March  4th  1805,  entitled  "  An  Act  to  incorporate  a  part  of  the  counties 
of  York  and  Cumberland  into  a  separate  county  by  the  name  of  Ox- 
ford; Appendix  to  Rev.  Stat.  p.  947. 

2.  To  the  second  objection  :  We  do  not  sit  in  judgment  upon  the 
legality  of  the  acquisition  of  political  and  civil  jurisdiction,  by  the  pre- 
decessors of  our  own  political  authorities,  who  have  received  by  regular 
oourse  of  transmission,  and  now'hold  the  power  once  exercised  by  "  The 
goveroment  of  the  Massachusetts  Bay''  over  the  province  of  Maine, 
if  we  did,  the  fact  that  the  jurisdiction  was  exercised,  unquestioned, 
would  certainly  be  no  argument  against  its  legality — but  rather  the  re- 
verse. The  submission  to  the  jurisdiction  so  far  as  the  records  show 
was  universal.  *'It  has  been  sometimes  said,"  remarked  Lord  Ellen- 
Borough,  "  communis  error  fndt  jus  ;  but  I  say  commums  opinio  is  evi- 
dence of  what  the  law  is — not  where  it  is  an  opinion  merely  speculative 
and  theoretical  floating  in  the  minds  of  persons ;  but  where  it  has  been 
made  the  groundwork  and  substratum  of  practice.'' 

General  histories  of  painstaking  authors  long  since  deceased,  and  of 
established  reputation,  like  those  of  Williamson  and  Belknap,  are  com- 
petent evidence  upon  a  question  of  this  nature.  No  One  claims  them 
as  conclusive  or  infallible;  but  carefully  used,  as  aids  and  guides,  and 
accepted  as  true  when  their  statements  are  uniform  and  consistent  with 
the  evidence  of  original  records  and  admitted  on  well  known  facts,  they 
will  be  found  of  great  service  in  arriving  at  a  satisfactory  conclusion. 
The  case  of  Evans  v.  Getting,  6  Car.  &  P.  586,  which  was  cited  at  the 
trill  against  their  admiHKion,  and  which  seems  also  to  be  the  basis  of  the 
remark  io  Greenleaf's  Evidence,  Vol.  1,  see.  497,  to  the  effect  that  in 
regard  to  the  boundaries  of  a  county  they  are  not  admissible,  will  be 
foQod  on  examination,  by  implication  to  favor  the  admissibility  of  general 
histories  of  states,  like  those  of  Williamson  and  Belknap.  In  that  case 
it  was  a  hhtory  of  Brecknockshire  that  was  otfered  to  prove  the  boundary 
between  that  coanty  and  Qlamogan,  and  Alder^on,  B.,  rejected  it  with 
the  remark  ;  *'  The  writer  of  this  history  probably  had  the  same  interest 
ioeolarciiig  the  boundaries  of  the  county  as  any  other  inhabitant  of  it. 
Itis  not'^like  a  general  history  of  Wales." 

Ct)Diifiel   misapprehend  the  testimony  of  Mr.  Allen,  the  clerk  of  the 
eoarts.  it'  they  suppose  that  the  census  returns  were  not  produced  fVom 
lbepf<»p<T  r^p'»«itory  in  his  custody.     They  were  kept  by  him  with  other 
Vol  XXII. -8 
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files  pertaining  to  the  office  of  the  clerk  of  the  courts,  in  an  office  in  the 
rear  of  the  treasurer  s  office,  to  which  the  clerk  hud  a  key.  Mr.  Saflford 
testified  without  objection,  that  he  was  an  Assistant  U.  S.  Marshal  for 
Maine  and  took  part  of  the  census.  The  law  of  the  United  States  under 
which  it  was  taken,  required  the  making  of  the  returns  by  the  marshals 
and  their  assistants  in  the  several  districts,  and  the  deposits  of  duplicates 
in  the  office  of  the  clerk  of  the  courts  for  the  county  in  which  the  dis- 
trict was  situated.  The  return  was  identified  by  the  assistant  marshal 
who  made  it  and  made  the  enumeration  of  which  it  was  the  record,  and 
it  was  plainly  competent  to  prove  by  him  the  fact  that  certain  persons 
whose  names  were  borne  thereon,  lived  upon  the  island  of  Smutty  Nose, 
the  name  of  the  island  not  being  given  in  the  return  but  only  that  of 
the  group.  It  was  reliable  evidenpe  that  Smutty  Nose  island  had  been 
recognised  by  officials  acting  under  the  authority  of  the  government  of 
the  United  States,  as  part  of  the  state  of  Maine  and  of  the  county  of 
York;  and  this  fact  had  some  probative  force,^ though  not  conclusive 
upon  the  court  as  were  the  acts  of  political  authorities  of  our  own  state. 

IV.  But  again  it  is  claimed  that  if  the  question  of  jurisdiction  was 
for  the  court  to  decide,  and  the  testimony  received  was  competent,  still 
it  was  not  established  that  Smutty  Nose  island  is  within  the  county  of 
York,  and  the  presiding  judge  erred  in  so  holding. 

The  claim  will  not  bear  examination. 

Upon  what  was  the  ruling  based?  Besides  the  legislative  acts  and 
record  evidence  to  which  we  have  referred  in  discussing  the  previous 
points,  we  find  that  the  legislature  of  this  state,  before  the  progress  of 
decay  had  lefl  those  of  the  Isle  of  Shoals  which  lie  within  our  bounds 
entirely  without  voters,  in  apportioning  representation  to  the  county  of 
York,  assigned  one  to  "  Kittery  and  the  Isle  of  Shoals :"  Resolves  of 
1852,  chap  448.  Nor  are  we  lefl  in  doubt  which  of  the  Isle  of  Shoals 
were  here  intended.  In  chap.  29,  Resolves  of  1829,  we  have  the  report 
of  the  commissioners  appointed  to  ascertain,  survey  and  mark  the  bound- 
ary line  between  the  states  of  Maine  and  New  Hampshire.  This  report 
and  the  line  marked  and  designated  as  the  true  boundary  line  of  said 
states  therein  set  forth,  were  established  and  confirmed  by  legislative 
Resolves,  approved  February  28th  1829.  This  report  commences  with 
the  following  significant  recital :  '^  The  report  of  the  commissioners  ap- 
pointed by  His  Majesty's  order  in  council  of  February  22d  17B5.  and 
confirmed  by  his  order  of  the  5th  of  August,  1740,  having  established 
Hhat  the  dividing  line  shall  run  np  through  the  mouth  of  Piscat^qua 
harbor  and  up  the  middle  of  the  river  of  Nenichanannock,  part  of  which 
is  now  called  the  Salmon  Falls,  and  through  the  middle  of  the  same  to 
the  farthest  head  thereof  &c.,'  and  that  *  the  dividing  line  shall  part 
the  Isles  of  Shoals  and  run  through  the  middle  of  the  harbor  between 
the  islands  to  the  sea  on  the  southerly  side,  &c.,'  we  have  not  deemed  it 
necesssary  to  commence  our  survey  until  we  arrived  north  at  the  head 
of  Salmon  Falls  river." 

Going  back  to  the  report  of  the  commissioners  thus  referred  to  and 
adopted,  we  find  that  the  previously  existing  and  well-known  partition 
of  the  Isle  of  Shoals  between  the  provinces  of  New  Hampshire  and 
Massachusetts  Bay  b  affirmed  in  these  terms :  *'  And  that  the  dividing 
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Hoe  8hall  part  the  Isle  of  Shoals  and  run  through  the  middle  of  the  harbor 
between  the  islands  to  the  sea  on  the  southerly  side  ;  and  that  the  south* 
westerly  part  of  said  islands  shall  lie  in  and  be  accounted  part  of  the 
province  of  New  Hampshire;  and  that  the  north-easterly  part  thereof 
shall  lie  io  and  be  accounted  part  of  the  province  of  Massachusetts 
Bay,  and  be  held  and  enjoyed  by  the  said  provinces  respectively  in  the 
&nMe  manner  as  they  now  do,  and  have  heretofore  held  and  enjoyed  th« 
same." 

This  division  is  traceable  through  various  ancient  charters  and 
grants,  as  will  be  seen  by  referring  to  the  charter  of  1629  to  Mason ; 
the  Royal  charter  of  1639  to  Gorges  and  the  charter  of  William  and 
Mary  iu  1691  (Ancient  Charters,  p.  26),  in  all  which  the  north  half  of 
the  Isle  of  Shoals  is  treated  as  belonging  to  the  grant  to  G-orges  and  to 
the  province  of  Maine,  and  the  south  half  to  New  Hampshire ;  and  it 
is  to  this  division,  based  on  the  agreement  between  Mason  and  Gorges, 
in  1624,  for  a  partition  of  the  lands  granted  to  them  jointly  by  th« 
eouncil  of  Plymouth,  that  illusion  is  made  when  the  commissioners  say 
in  1787  that  '*  these  islands  shall  be  held  and  enjoyed  by  the  said  pro- 
vinces respectively  in  the  same  manner  as  they  now  do,  and  have  hereto- 
fore held  and  enjoyed  the  same." 

NoW  taking  notice,  as  we  are  bound  to  do,  of  the  geographical  posi- 
tion of  these  islands,  and  of  the  uncontradicted  testimony  in  the  case, 
there  is  no  room  led  for  doubt  that  the  line  follows  the  ship  channel 
between  Star  and  Cedar  Islands  <Hhrough  the  middle  of  the  harbor  be- 
tween the  islands  to  the  sea  on  the  southerly  side,"  leaving  Appledore, 
or  Hog  Island,  and  Smutty  Nose,  still  farther  within  the  borders  of 
Maine. 

Indeed  it  is  not  now  even  pretended  that  Smutty  Nose  does  not  lie  in 
the  ** north  half"  or  "north-easterly  part"  of  the  Isle  of  Shoals,  but 
the  ingenuity  of  counsel  is  directed  to  the  substantiation  of  the  some- 
what fanciful  hypothesis  that  even  if  it  must  be  conceded  that  this  por- 
tion of  the  islands  has  long  pertained,  first  to  the  province,  then  to  the 
district,  and  now  to  the  state  of  Maine,  still  it  never  was  restored  to  the 
county  of  York  since  it  was  ordered  in  1672  that  all  those  islands  "  be 
adjoined  unto  the  same  county  to  which  Star  Island  belongs,"  t.  e.  to  the 
coanty  of  Dover  and  Portsmouth.  The  whole  group  had  been  pre- 
viously, in  1661,  '^  allowed  to  be  a  township  called  Appledore,"  and  to 
"  have  eqnall  power  to  regulate  theire  towne  affaires  as  other  townes  of 
this  jurisdiction  have,"  by  an  actof  the  Massachusetts  General  Court,  in 
which  it  is  said  that  they  "  do  lye  partly  in  the  county  of  Yorke  and  the 
other  parte  in  the  jurisdiction  of  Dover  and  Portsmouth." 

But  it  was  only  for  a  very  brief  interval  that  jurisdiction  of  the 
north  half  of  the  Inle  of  Shoals  was  withdrawn  from  the  county  of  York 
bjtbe  Actof  1672.  That  act  was  passed  while  the  government  of 
Nassaehosetts  Bay  was  claiming  to  extend  its  jurisdiction  over  Mason's 
psrt  o(  Lsconta  as  well  as  that  of  Gorges.  But  in  July  1679,  the 
If  attach  osetts  colony  was  notified  of  the  King's  intention  t-o  disallow 
thi«  claim  hs  to  New  Hampshire,  and  required  to  revoke  all  commissions 
tbieh  thej  had  granted  there,  which  were  all  declared  null  and  void, 
tod  io  September  a  commission  for  the  government  of  New  Hampshire 
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was  issued  which  '^inhibits  and  restrains  the  jurisdiction  exercised  bj 
the  colony  of  Massachusetts  over  the  towns  of  Portsmouth,  Dover, 
Exeter  and  Hampton,  and  all  other  lands  extending  from  three  miles  to 
the  northward  of  the  river  Merrimack  and  of  any  and  every  part  there- 
of to  the  province  of  Maine." 

Thus  the  attempted  annexation  was  effectually  annulled.  The  York 
county  records  show  abundant  subsequent  evidence  of  the  exercise  of 
jurisdiction  over  the  north  half,  which  was  represented  in  the  Massa- 
chusetts General  Court  in  1692,  by  Roger  Kelly  and  William  Lakeman, 
and  the  **  south  half "  is  again  particularly  mentioned  in  the  commis- 
sions for  the  government  of  New  Hampshire. 

But  it  is  needless  to  multiply  the  historical  proofs.  Chapter  448  of 
our  Legislative  Resolves,  passed  in  1852,  assigning  these  islands  to  con- 
stitute part  of  one  of  the  representative  districts  of  York  county,  would 
suffice  to  destroy  the  ingenious  fabric  which  counsel  have  created.  We 
simply  follow  the  legislature  of  our  state  in  declaring  the  north  half  of 
the  Isle  of  Shoals  including  Smutty  Nose  to  be  a  part  of  the  county  of 
York  as  well  as  of  the  state  of  Maine. 

V.  Was  there  error  in  permitting  Mrs.  Houtvet  to  rehearse  to  the 
jury  the  outcries  which  were  made  by  Karen  and  Anethe  respectively 
upon  the  approach  of  the  murderer  ? 

It  might  perhaps  be  said  that  since  Mrs.  Houtvet  testifies  positively 
that  the  man  who  was  there  and  murdered  these  women  was  Wagner, 
the  prisoner,  he  cannot  complain  of  the  admission  of  all  that  was  said 
in  his  presence.  It  may  be  that  it  would  not  be  unreasonable  to  say 
that  inasmuch  as  the  judge  in  his  instructions  to  the  jury  made  use  of 
the  circum.stance  which  alone  could  be  deemed  unfavorable  to  the  pris- 
oner, only  to  caution  the  jury  not  to  rely  too  confidently  upon  Mrs. 
Houtvet's  testimony  identifying  Wagner  on  the  spot,  but  she  might 
have  mistaken  some  other  person  for  himt^ecause  she  was  expecting,  by 
reason  of  Ancthe's  exclamation,  to  see  him,  the  defendant  could  not 
have  been  prejudiced  by  the  testimony. 

But  we  prefer  to  place  it^  admission  upon  a  different  ground.  Look- 
ing at  all  the  circumstances  attending  their  outcries,  and  especially  the 
fact  that  Anethe's  recognition  of  the  prisoner  was  in  the  open  air  and 
in  the  bright  moonlight,  we  cannot  doubt  that  what  she  said  did  have 
not  a  little  weight  in  the  minds  of  the  jury  against  him  upon  the  ques- 
tion of  identity.  We  think  it  might  legitimately  be  used  for  that  pur- 
pose The  court  in  Massachusetts  went  further  in  the  case  of  Comrtian- 
wealth  V.  McPlke,  3  Cushing  181,  in  admitting  the  statement  of  the 
injured  person  made  shortly  after  the  infliction  of  the  wound  and  while 
she  was  lying  on  the  floor  bleeding  profusely,  "  that  John  (meaning  the 
defendant)  had  stabbed  her.''  The  statement  was  made  when  the  ac- 
cused was  not  present,  and  the  testimony  was  admitted  against  the  objec- 
tion nf  the  defendant  without  proof  that  the  wounded  person  had  given 
up  all  hope  of  recovery,  so  as  to  make  it  competent  as  a  dying  declara- 
ion.  The  statement  was  accompanied  by  a  request  to  the  witness  to  go 
for  a  physician,  but  very  clearly  the  sole  use  to  which  it  was  to  be  put 
in  the  trial,  was  to  identify  the  defendant  as  the  person  who  inflicted 
the  injury.    And  the  court  held  that  "  the  period  of  time  at  which  these 
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acts  and  statements  took  place  vas  so  recent  after  tlie  receiving  of  tlie 
iDJnry  as  to  justify  the  admission  of  the  evidence  as  a  part  of  the  rei 


The  testimony  in  the  case  at  bar,  the  competency  of  which  we  are 
considering,  was  let  in  by  the  presidirt)E;  judge  with  a  similar  remark. 
This  is  criticised  in  argument  on  the  ground  that  here  was  i^o  act  of  the 
deceated  which  it  was  necessary  to  explain,  and  that  declarations  to  be 
eooipetent  as  part  of  the  re*  gestx,  must  accompany  such  an  act  on  the 
part  of  the  declarant.  It  is  a  matter  of  very  little  consequence  whether 
a  reason  assigned  by  a  judge  at  nisi  prius  for  his  ruling  is  or  is  not 
technically  accurate  and  sound.  Doubtless  what  may  be  denominated 
a  sound  legal  instinct  produces  many  correct  rulings  iipon  the  admissi- 
bi  lit  J  of  testimony  when  the  judges  who  made  them  might  not  be  ready 
to  sute  the  true  reason  with  precision,  or  even  with  a  perfect  compre- 
hension of  the  proper  grounds  upon  which  the  admission  or  exclusion 
should  be  placed.  Compendious  phrases,  used  in  similar  connections, 
are  very  apt  to  suggest  themselves  to  the  mind  on  such  occasions,  when 
they  do  not  in  fact  express  the  true  principle  upon  which  the  action  of 
the  court  is  founded.  The  same  formula  may  have  an  application,  more 
or  less  suitable  and  exact,  to  a  considerable  variety  of  cases ;  and  the 
all-embracin«^  phrase  re$  gestse,  is  very  apt  to  come  up,  when  we  are  con- 
templating any  of  the  facts  and  circumstances  that  accompanied  the 
priocipal  transaction  which  is  the  subject  of  investigation  in  any  aspect 
of  them. 

The  qaestion  before  us  is  not  whether  the  presiding  judge  placed  the 
admission  of  this  te.stimony  upon  exactly  the  true  ground,  but  whether 
it  is  competent  testimony  upon  the  question  of  identity.  We  are 
clearly  of  opinion  that  it  is.  The  doctrine  which  we  hold  is  this.  The 
ootcries  of  a  person  deceased,  during  the  perpetration  of  the  assault 
which  results  in  death,  or  upon  the  approach  of  the  assailant,  are  com- 
petent evidence  upon  the  trial  of  a  party  charged  with  the  murder  of 
t^uch  person,  and  may  be  considered  by  the  jury  with  other  circum- 
stances and  testimony  upon  the  question  of  the  identity  of  the  accused. 
The  outcries  of  another  person  who  was  murdered  by  the  same  party, 
a  few  minutes  previously,  during  the  perpetration  of  one  and  the  same 
borulary.  bat  on  another  part  of  the  premises,  are  admissible  under  like 
circumstances  for  the  same  purpose  upon  such  trial. 

Such  outcries  certainly  partake  much  of  the  nature  of  res  gestsc — more 
di^nctly  so  than  the  statement  in  Commonwealth  v.  McPike.  uhi  supra, 
which  accompanied  the  sending  for  a  physician,  but  we  think  that  the 
precise  ground  upon  which  their  admission  should  be  placed  in  a  case 
like  this  is  substantially  the  same  as  that  upon  which  dying  declarations 
are  declared  admissible. 

Speaking  of  dying  declarations  Roscoe  says  (Crim.  Kvid.,  p.  SO): 
"Evidence  of  this  kind  which  is  peculiar  to  the  case  of  homicide  has 
been  considered  by  some  to  be  admissible  from  necessity,  since  it  often 
bippeo0  that  there  is  no  third  person  present  to  be  an  eye-witness  to  the 
fact  and  the  usual  witness  in  other  felonies,  viz.,  the  party  injured 
bioLseif,  is  got  rid  of;  but  it  is  said  by  Eyre,  C.B.,  that  the  general 
priociple  apoo  which  evidence  of  this  kind  is  admitted  is  that  it  is  of 
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declarations  made  in  extremity,  when  the  parly  is  at  the  piiint  of  death 
*  *  *  when  every  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  hy  the  most  powerful  considerations  to  speak  the  truth.  A  sit- 
uation so  solemn  and  so  awful  is  considered  by  the  law  as  creating  ao 
obligation  equal  to  that  which  iS  imposed  by  an  oath  administered  in 
court."  Roscoe  adds,  '^  probably  it  is  the  concurrence  of  both  these 
reasons  which  led  to  the  admission  of  this  species  of  evidence."  Both 
these  conditions  exist  in  the  case  at  bar.  There  is  as  truly  a  necessity 
to  corroborate  the  testimony  of  a  surviving  witness,  whose  testimony  to 
the  identity  of  the  murderer  and  the  accused  may  be  attacked  on  the 
ground  that  in  the  darkness  and  the  excitement  she  was  liable  to  mis- 
take, as  there  is  to  furnish  evidence  where  no  person  who  witnessed  the 
assault  remains  alive.  Moreover,  it  is  the  danger  that  no  surviving 
witness  can  be  found  which  operates  to  establish  the  rule  which  is  of 
general  application,  and  the  fact  that,  in  this  particular  case,  one  did 
survive,  would  not  abrogate  it.  ' 

And  as  to  the  second  condition,  no  one  can  doubt  that  the  exclama- 
tions of  thesetwo  women  embodied  the  truth  as  it  appeared  to  each,  and 
that  the  cries  oF  alarm  or  supplieution  uttered  by  any  and  all  human 
beings  under  similar  circumstances  would  express  their  perceptions  of 
existing  facts  as  truly  as  if  backed  by  the  sanction  of  all  the  oaths 
known  in  Christendom.  To  reject  the  evidence  afforded  by  the 
agoniEed  entreaties  of  one  standing  face  to  face  with  death,  in  the  per- 
son of  a  murderer,  with  uplifted  weapon,  when  we  would  accept  the 
account  of  the  affair  afterwards  given  by  the  enfeebled  victim,  with  per- 
ceptions and  recollections  darkened  and  dimmed  by  the  mists  und 
shadows  of  approaching  dissolution,  would  be,  we  think,  but  a  bad  sam- 
ple of  **  the  perfection  of  human  reason."  It  is  not  to  such  exclama- 
tions that  any  of  the  substantial  objections  to  hearsay  testimony  can  be 
held  to  apply.  Those  outcries  were  as  plainly  circumstances  proper  for 
the  consideration  of  the  jury  in  the  attempt  to  ascertain  whether 
the  prisoner  was  guilty  of  that  crime,  as  any  other  portion  of  the  cir- 
cumstantial evidence  in  the  case.  Manifestly,  the  tendency  of  Karen's 
exclamation,  "  John  scared  me !  John  killed  me ! "  was  to  exculpate  the 
defendant,  and  to  direct  suspicion  towards  John  Houtvet,  the  head  of 
the  family.  If  it  had  been  withheld  by  the  government,  and  the 
defendant  had  offered  to  prove  it,  should  we  have  felt  justified  in  exclud- 
ing a  fact  from  which,  if  uncontrolled,  such  a  pregnant  inference  could 
be  drawn  ?  Certainly,  as  in  every  case  of  proof  drawn  from  circum- 
stances, caution  is  required  to  avoid  drawing  rash  and  unfounded  in- 
ferences, and  the  declarations  are  liable  to  be  controlled  by  other  proved 
facts,  as  Karen's  were  in  the  present  instance,  but  the  liability  to  mis- 
take und  error  inherent  in  all  descriptions  of  human  testimony  is  not  so 
great  in  this  as  to  justify  its  exclusion.  • 

We  think  that  the  reception  of  this  testimony  is  justified  both  on 
principle  and  authority.  It  is  the /cuU  of  a  contemporaneous  recogni- 
tion or  non-recognition  of  the  accused  by  the  deceased,  which  possesses 
any  probative  force ;  and  any  declaration,  made  at  the  time,  evincive  of 
that  fact,  may  fairly  be  said  to  come  within  the  principle  which  regu- 
lates and  permits  the  admission  of  declarations  of  third  persons  when 
they  form  a  part  of  the  res  gtUat,     It  would  justify  their  reception  even 
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if  thit  wero  the  ."^  »le  grournl  upon  which  it  could  be  placed.  Nor  do 
we  think  that  anythin«:  in  the  learned  and  able  discussion  of  that  principle 
by  Fletcher,  J.,  in  Land  v.  Tifngshorough^  9  Cush.  36,  can  justly  be 
isiid  to  militate  against  their  admission.  We  do  not  wish  to  be  under- 
stood as  holding  that  the  dread  of  immediate  death  is  indispensable  to 
the  admissioo  of  contemporaneous  exclamations  of  recognition  like  these, 
io  eases  of  homicide.  We  merely  say  that  whatever  force  is  given  to 
dying  deelarations  as  the  utterances  of  those,  who,  on  account  of  their 
peculiar  situation,  may  be  relied  on  to  tell  the  exact  truth  as  it  appears 
to  them,  must  needs  be  accorded  also  to  the  exclamations  of  mortal 
terror  caused  by  a  deadly  assault. 

YI.  The  objection  to  the  admission  of  package  marked  B.,  which  con- 
sisted of  the  contents  of  Wagner's  pockets  when  he  was  searche«l  by 
the  officers  io  Boston,  the  evening  afler  the  murder,  is  still  insisted  on 
mainly  upon  the  ground  that  the  articles  had  not  been  identified  except 
as  having  been  found  in  Wagner *s  possession.  It  is  not  easy  to  see  how 
they  could  have  been  in  any  respect  prejudicial  to  the  prisoner's  ciise, 
if  they  had  not  been  substantiallv  proved  to  have  come  from  the  house 
which  was  the  seene  of  the  murder  and  robbery. 

Itb  true  that  the  articles  were  none  of  them  such  as  were  likely  to 
be  positively  identified.  But  there  was  evidence  that  the  day  before  the 
Harder.  Karen  had  placed  in  her  purse  which  had  contained  a  silver 
half  dollar  and  "  a  lot  of  coppers,"  a  single  small  white  porcelain  button. 
The  following  evening,  among  the  contents  of  the  prisoner's  pockets, 
appeared  a  silver  half  dollar,  '*  a  lot  of  coppers"  and  a  single  small 
white  button  of  the  same  description  as  that  which  Karen  had  placed 
in  her  purse  the  afternoon  before,  and  unlike  any  which  the  prisoner 
had  upon  any  of  his  clothes.  Karen's  purse  was  found  upon  the  floor 
of  the  house  entirely  empty. 

These  circumstances  were  competent  evidence  taken  by  themselves, 
by  no  means  conclusive,  but  in  connection  with  others  not  insignificant. 
We  do  not  understand  that  positive  identification  is  essential  in  such 
eases.  Proof  of  the  possession  of  similar  property  with  such  circum- 
stances as  tend  to  establish  the  identity,  if  unexplained,  may  furnish 
j^roaad  for  a  legitimate  inference,  the  force  and  value  of  which  the  jury 
must  determine  in  view  of  all  the  circumstances  of  the  case. 

It  is  impossible  to  imagine  that  the  exhibition  of  the  articles  respect- 
ing which  there  was  no  evidence  tending  to  show  that  they  came  from 
Hoatvet's  house,  could  have  injured  the  defendant.  Moreover  there 
was  no  objection  to  any  specific  articles,  but  only  to  the  package  as  a 
whole. 

VII.  We  see  no  ground  for  the  complaint  of  the  admission  of  the 
pencil.  A  witness  testified  that  it  was  the  prisoner's  pencil,  and  that  he 
saw  it  in  his  possession  at  Portsmouth  a  few  days  before  the  murder. 
Another  witness  testified  to  flndi-ng  it  in  the  entry  of  Uoutvct's  house 
1  day  or  two  after  the  murder.  If  both  statements  were  true,  the  facts 
were  significant.  An  examination  of  the  pencil  itself  was  likely  to  be 
senrieeable  in  enabling  the  jury  to  determine  whether  any  witness  could 
identify  it  with  certainty. 

None  of  the  other  exceptions  to  the  rulings  in  relation  to  the  admis- 
sion or  exclusioi»  of  testimony  is  relied  on  in  argument,  and  a  careful 
review  of  the  case  satisfies  us  that  they  are  all  devoid  of  merit. 
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It  is  competent  for  the  prosecotiog  officer  to  explain  his  positions  aDd 
illustrate  the  testimony  by  diagrams  as  well  as  by  word  of  mouth.  This 
was  all  the  use  that  was  made  of  the  plans.  No  witness  who  hears  a 
conversation  can  be  excluded  from  testifying  in  relation  to  it  because  it 
was  not  addressed  to  him,  and  the  party  to  whom  it  was  addressed  is  a 
witness  in  the  case. 

Ample  opportunity  was  allowed  to  contradict  any  government  witness, 
or  to  show  the  animus  of  any  such  witness  toward  the  prisoner. 

The  evidence  offered  and  excluded  was  purely  immaterial.  We  find 
no  good  cause  for  a  new  trial,  upon  a  careful  consideration  of  the  whole 
case,  and  accordingly  the  entry  must  be, 

Exceptions  overruled. 


ABSTRACTS    OF   RECENT   AMERICAN    DECISIONS. 

UNITED   STATES   CIRCUIT  AND  DISTRICT   COURTS.' 

SUPREME  JUDICIAL   COURT  OP   MAINE.* 

SUPREME   COURT    OF   NEW   YORK.* 

Accretion.     See  Mortgage, 

Bankruptcy. 

Purchaser  of  Claims — When  may  prove. — A  party  who  in  good  faith 
purchases  cLiims  against  a  bankrupt  with  the  intention  of  stopping  pr6- 
ceedings  and  giving  him  time,  sl^duld  not  be  deprived  of  participation 
in  the  estate  :  In  re  Strachan^  D.  C.  West.  Dist.  Wis.,  3  Bissell. 

To  enable  him  to  prove  them,  however,  he  should  take  an  assignment. 
A  simple  receipt  of  payment  is  not  sufficient :  LI. 

Such  claims  should  be  proven  as  of  date  of  adjudication,  but  may 
draw  interest  to  date  of  actual  payment:  Id. 

The  Bankrupt  Act  should  not  be  so  strictly  construed  as  to  prevent  a 
debtor  from  making  every  effort  to  extricate  himself  from  bankruptcy 
proceedings  :  Id. 

The  forms  prescribed  in  the  General  Rules  are  not  binding,  but  may 
be  altered  to  suit  circumstances  :  Id. 

Insohency — A  Omdition  of  Fact,  not  of  Belief — To  render  a  mort- 
gage void  under  the  thirty-fifth  section  of  the  Bankrupt  Act  it  is  not 
necessary  that  the  debtor  knew  or  believed  himself  insolvent.  The 
section  treats  of  insolvency  as  a  condition  of  fact,  not  of  belief,  and 
with  knowledge  of  which  and  its  consequences  he  is  chargeable  in  law  : 
HallY.  Wager,  C.  C.  West.  Dist.  Wis.,  3  Bissell. 

'  From  J.  H.  Bissell,  Esq.,  Reporter ;  to  appear  in  Vol.  .3  of  his  Reports. 
'  From  Edwin  B.  Smith,  Esq.,  Reporter  :  to  appear  in  61^Me.  Reports. 
•  From  Hon.  O.  L.  Barbour,  to  appear  in  Vol.  65  of  his  Reports. 
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It  follows,  as  a  logical  sequeDce,  that  when  a  man  iDsolvent  in  fact 
jjifes  a  mortgage  to  one  existing  creditor  he  does  so  with  a  view  to  give 
him  a  preference  :  ///. 

The  Act  of  1841  declares  void  preferences  made  by  a  party  contents 
plating  bankruptcy ;  the  Act  of  1867  includes  those  made  by  a  party 
beia^  insoloent,  and  the  decisions  under  the  former  act  are  not  always 
applicable  to  the  present  statute  :  Id. 

The  purpose  of  the  act  being  to  enforce  the  equal  distribution  of  the 
estate,  every  act  of  an  insolvent  that  tends  to  defeat  that  purpose  should 
be  construed  strictly  as  against  him,  and  courts  should  indulge  every 
presamption  permissible  by  the  well  settled  rules  of  law  to  secure  the 
full  beoefit  of  this  cardinal  principle  of  the  law  :  Id. 

The  strict  definition  of  insolvency  usually  given  in  commercial  centres 
sboald  not  be  applied  in  country  places.  A  party  should  be  held  insol- 
Tent  only  when  he  fails  to  meet  his  debts  according  to  the  usages  and 
ca'Jtonis  of  the  place  of  his  business — the  rule  should  bo  in  harmony 
with  the  general  custom  of  the  place  :  Id. 

If  an  insolvent  give  a  mortgage  to  a  creditor  who  has  reasonable  cause 
to  believe  him  insolvent,  the  fraud  upon  the  Bankrupt  Act  is  complete 
as  to  both  :  Id. 

The  question  as  to  the  creditor  is  whether  he  "  had  reasonable  cause 
to  believe'*  the  debtor  insolvent — not  what  he  did  believe  ;  the  latter  is 
immaterial.  The  creditor  is  not  constituted  the  sole  judge  of  the  suf- 
ficiency of  the  evidence  of  his  debtor's  insolvency — that  is  for  the  court 
to  determine,  the  security  being  attacked  :  /(/. 

Where  a  debtor  had,  during  two  years,  paid  off  only  a  small  portion 
of  an  overdue  debt,  had  sold  out  the  stock  of  goods  for  which  the 
account  was  luade,  and  transferred  a  part  of  the  paper  received  therefor, 
had  applied  for  extensions  and  been  refused,  had  previously  declined  to 
execute  a  mortgage  on  the  ground  that  it  would  injure  his  credit,  and 
had  been  pressed  by  his  different  creditors — these  facts  constitute  rea- 
sonable cause  for  belief  of  insolvency,  and  the  creditor  cannot  escape 
from  the  consequences  of  knowledge  of  them :  Id. 

Ifuolcent  Partners — Trustees  for  Firm  Creditors — Tramfer  to  Co- 
partner.— When  partners  are  in  fact  insolvent,  they  should  be  consid- 
ered in  equity  as  holding  the  partnership  effects  in  trust  for  the  benefit 
of  the  firm  creditors,  and  cannot  by  a  transfer  of  the  interest  of  one  to 
the  other  defeat  this  trust :  In  re  Cook  and  Gleason,  D.  C.  West.  Dist. 
Wis,  3  Bissell. 

A  sale  by  one  partner  to  his  copartner,  when  the  firm  is  insolvent 
Mid  on  the  eve  of  bankruptcy,  is  presumptively  fraudulent  as  to  the  firm 
ereditors,  and  the  courts  should  set  it  aside  and  distribute  the  property 
•8  firm  property :  Id. 

The  legal  effect  of  such  transfer  being  to  change  the  order  of  payment 
and  prefer  certain  creditors,  the  private  creditors  over  the  firm  creditors, 
it  would  be  void  as  creating  a  preference  contrary  to  the  provisions  of 
section  35  of  the  Bankrupt  Law  :  Id. 

Partner  can  file  Petition  after  Receiver  appointed. — The  bankrupt 
court  has  jurisdiction  of  a  petition  by  one  partner  to  have  the  firm  de- 
clared bankrupts,  though  proceedings  are  pending  in  a  state  court  to 
»iod  up  the  partnership,  and  a  receiver  had  been  appointed  who  had  taken 
poesessioo  of  the  assets  :  In  re  Noonan,  C.  0.  East.  Dist.  Wis.,  3  BisselL 


Digitized  by  VjOOQ IC 


122  ABSTRACTS  OF  RECENT  DECISIONS. 

Such  a  petition  being  voluntary  as  to  hira,  it  is  not  necessary  that  there 
should  be  an  act  of  bankruptcy  alleged  :  Id. 

A  dissolution  by  the  act  of  all  or  any  of  the  partners  does  not  put  ao 
end  to  the  power  of  the  bankrupt  court :  Id. 

So  long  as  any  unfinished  business,  debts,  credits,  or  assets  remain, 
the  bankrupt  court  has  jurisdiction,  a  proper  case  being  made  :  Id. 

No  Jurisdiction  if  Amount  reduced  bdow  that  specified  in  the  Act — 
Costs  cannot  be  added,  to  give  Jurisdiction — Nor  Counsel  Fees. — The  Dis- 
trict Court  has  no  jurisdiction  of  an  involuntary  case  in  bankruptcy, 
unless  it  appears  on  the  trial  that  the  debtor,  at  that  time,  owes  debts 
provable  under  the  act  exceeding  the  sum  of  three  hundred  dollars,  and 
is  indebted  t'O  the  petitioning  creditors  in  the  amount  of  two  hundred 
and  fifty  dollars.  This  is  true  even  through  the  debtor,  at  the  time  of 
the  filing  of  the  petition,  was  indebted  to  exceed  those  sums.  When 
his  indebtedness,  by  subsequent  payments,  b  reduced  below  those  sums, 
the  court  loses  jurisdiction  :  In  re  Skelley,  D.  C.  North.  Dist.  111.,  3 
Bissell. 

The  latter  clause  of  the  forty -first  section  of  the  act  was  intended  to 
allow  the  debtor  to  disprove  on  the  trial  all  the  material  allegations  of 
the  petition :  Id. 

Payments  made  by  the  debtor  to  the  petitioning  creditors  are  mate- 
rial facts  on  the  issue  on  denial  of  bankruptcy,  and  the  debtor  can  in- 
troduce evidence  of  such  payments  without  a  special  traverse  of  the 
amount  of  his  indebtedness :  Id. 

The  receipt  of  such  payments  by  the  petitioning  creditors  to  an 
amount  sufficient  to  reduce  this  indebtedness  below  the  minimum  estab- 
lished by  the  act,  must  be  considered  as  a  waiver  of  the  alleged  act  of 
bankruptcy:  Id. 

The  petitioning  creditors  cannot  add  the  costs  paid  and  incurred  by 
them  to  their  debt  in  order  to  raise  it  above  the  jurisdictional  limit. 
Such  costs  are  not  a  part  of  their  debt.  The  debtor  must  owe  them  two 
hundred  and  fifty  dollars  or  they  have  no  right  to  make  costs.  Nor  can 
the  creditors  add  counsel  fees  to  their  debt :  Id. 

In  this  case,  the  respondent,  having  been  guilty  at  the  time  of  the 
filing  of  the  petition,  was  ordered  to  pay  all  costs  up  to  the  time  of  filing 
his  denial,  except  the  docket  fee  :  Id. 

Bills  and  Notes.     See  Pleading. 

Certiorari. 

A  party  is  entitled  to  a  common  law  certiorari  to  review  the  determi- 
nation of  a  body  or  officer  acting  judicially,  when  he  has  no  other  rem- 
edy :   The  People  ex  rel.  Akin  v.  Morgan  et  al ,  65  Barb. 

To  entitle  a  party  to  a  certiorari^  he  or  it  must  have  an  interest  in 
the  proceedings  that  are  intended  to  be  brought  up  by  it :  Id. 

The  court,  in  reviewing  proceedings,  in  certiorari^  is  governed  by  the 
return  of  the  officers  or  body  to  whom  the  writ  is  directed.  It  will  not 
take  into  consideration  papers  annexed  to  the  return :  Id. 

Constitutional  Law. 

Military  Commissions. — Military  commissions  and  their  acts,  during 
the  late  civil  war,  in  states  wliere  the  courts  were  undisturbed,  were  un- 
constitutional :  MilUgan  v.  Uocey,  C.  C  Ind.,  3  Bissell. 
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lAahility  of  Members  awl  of  Army  Officers. — The  members  of  such 
commisbi4»iis,  and  officers  of  the  Uoited^Utes  army,  are  liable  for  arrest 
and  imprison  me  lit  ordered  by  them  in  such  states,  even  though  ratified 
tod  approved  by  the  Executive  Departmeot  of  the  Government :  Id. 

They  are  also  liable  for  imprisonment  suffered  beyond  their  jurisdio- 
iion,  if  such  imprisonment  was  the  natural  and  necessary  result  of  the 
seotence  pronounced  by  them  :  Id. 

LimitcUion  of  Action. — The  limitation  imposed  by  the  Act  of  Con- 
gress of  March  3d  1868,  was  within  the  powerof  Congress,  and  binding 
upon  state  tribunals  :  Id. 

The  defendants  are  not  liable  for  any  acts,  nor  any  portion  of  the 
term  of  imprisonment,  prior  to  two  years  before  the  commencement  of 
the  action ;  the  statute  begins  to  run  notwithstanding  that  the  impris- 
onment was  a  continued  act :  Id. 

It  $eem»  that  an  Act  of  Congress  would  not  be  complete  justification, 
if  the  trial  by  a  military  commission  was  forbidden  by  the  Constitution  : 
Jd. 

Damages. — The  damages  to  be  allowed  should  be  compensatory,  and 
not  exemplary  or  punitive  :  Id. 

Criminal  Law. 

ManslauyJUer. — In  this  case  the  jury  were  instructed  that,  if  the  re- 
spondent, *"  in  the  heat  of  blood,  and  upon  suflBcient  provocation,"  threw 
the  deceased  down  stairs,  the  offence  was  manslaughter ;  subsequent  in- 
structions showed  that  this  word  *^  suflBcient"  was  used  as  equivalent  to 
the  words  *'  great  and  sudden  :*'  Held^  that  the  prisoner  had  no  cause  for 
exceptions  :  State  v.  Murphy j  61  Me. 

Debtor  and  Creditor.    See  Surety. 

Poor  Debtor  $  Bond — Oath  not  inform  of  the  Statute. — A  poor  debt- 
or's bond  approved  by  justices  not  selected  agreeably  to  the  statute,  is 
good  only  at  common  law  :  Smith  v.  Brown^  61  Me. 

It  is  in  compliance  with  the  conditions  of  such  bond  if  the  oath  taken 
be  that  mentioned  therein,  though  this  differ  from  the  one  poor  debtors 
are  required  to  take  by  the  statutes  in  force  at  the  time  of  its  adminis- 
tration: Id. 

If  such  bond  provide  for  notice  to  the  creditors  of  debtor's  disclosure, 
bat  fail  to  say  how  such  notice  shall  be  served,  service  upon  one  of 
them  is  suflBcient :  Id. 

No  appraisal  of  demands  disclosed  upon  a  proceeding  under  a  com- 
mon-law bond  is  necessary  unless  required  by  the  terms  of  the  obliga- 
tion :  Id. 

The  record  of  the  justices  hearinp:  such  disclosure  held  suflBcient, 
though  not  showing  that  they  were  disinterested,  or  why  the  creditor  ^ 
did  not  select  one  of  them,  nor  where  they  met,  nor  that  any  disclosure 
was  had :  Id. 

Poor  Debtor* 9  Bond — Jurisdiction  of  Justices — Performance. — To 
entitle  a  poor  debtor  to  chancery  of  his  bond,  the  justices  hearing  his 
di^losure  must  be  selected  according  to  law,  and  have  jurisdiction  over 
that  particular  disclosure;  otherwise  the  execution  and  fees  will  be  the 
measure  of  damages.     Blake  v.  Brackett,  47  Maine  28,  aflBrmed ;  Foss 
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V.  Edwardsj  47  Maine  145,  overruled  so  far  as  relates  to  the  question 
of  damages :  Ilnckctt  v.  Lnne^  61  Me. 

The  only  bar  to  an  action  upon  a  poor  debtor's  bond  is  a  complete 
fulfilment  of  one  of  its  three  alternative  conditions,  i.  e.  payment  of 
debt,  surrender  of  debtor  to  the  jailor,  or  a  disclosure  :  Id, 

Plea  of  performance  estops  debtor  from  claiming  that  the  bond,  by 
reason  of  nun-conformity  to  the  terms  of  the  statute,  is  only  good  at 
common  law,  and  so  subject  to  chancery  :  Id, 

Dividends. 

A  dividend  earned,  but  not  declared,  belongs  to  the  person  owning 
the  stock  when  the  dividend  is  actually  decUired,  and  not  to  the  person 
who  was  owner  of  the  stock  prior  to  such  declaration  :  Brundage  v. 
Brundage^  65  Barb. 

Do  WEB.     See  Husband  and  Wife. 

Eminent  Domain. 

Condemnation — Judiciary  Act — Jurisdiction  of  Federal  Courts  ex- 
tends to  subsequent  Cases. — A  proceeding  under  an  Act  of  Congress  to 
condemn  property  is  a  **suitof  a  civil  nature  at  common  law  or  in 
equity,"  within  the  meaning  of  the  Judiciary  Act :  U.  S.  v.  Block 
121,  C.  C.  North.  Dist.  Ill,  3  Bissell. 

The  construction  of  that  clause  cannot  be  limited  to  such  suits  as 
were  known  at  the  time  of  the  passage  of  the  act.  Whenever  an  act 
is  passed  which  authorizes  the  commencement  of  a  suit,  jurisdiction  of 
the  case  is  thereby  yested  in  the  Federal  courts,  if  the  character  of  the 
parties  warrants  it,  and  it  comes  within  the  meaning  of  the  statute. 
The  grant  of  power  in  this  act  is  prospective  :  Id. 

The  clause,  "  suits  of  a  civil  nature  at  common  law  or  in  equity,*'  was 
used  in  contradistinction  to  admiralty  and  criminal  cases.  It  does  not 
restrict  the  jurisdiction  to  old  and  settled  forms,  but  includes  all  suits 
in  which  legal  rights  are  to  be  ascertained  and  determined  :  Id. 

Congress  has  power  to  clothe  the  Federal  courts  with  authority  to  pro- 
ceed for  the  condemnation  of  property  in  conformity  with  a  particular 
8tat«  statute  :  Id. 

Though  the  oflScers  of  the  government  had  stated  to  the  owners  of 
tfce  ground  the  price  which  the  government  was  willing  to  give,  yet  if 
other  parties  had  liens  and  claims  against  the  property,  which  they  were 
not  willing  to  surrender,  condemnation  proceedings  are  necessary:  IK 

The  Secretary  of  the  Treasury  being  the  mere  officer  of  the  govern- 
ment, when  proceedings  are  instituted  by  him  under  a  special  law  they 
become  necessarily  proceedings  on  the  part  of  the  United  States;  and 
although  the  petition  be  filed  by  the  district  attorney,  it  is  within  not 
only  the  spirit,  but  the  letter  of  the  Acts  of  Congress :  Id. 

Equity.     See  Partnership  ;   Trustee. 
Flowage.     See  Pleading. 

Fraud.     See  Insurance. 
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Frauds,  Statute  op.    See  Sale. 

Husband  and  Wife.     See  Trustee, 

Promise  of  Wife  to  pai/  Husband's  Debt. — A  married  woman  is  not 
liable  upon  a  special  promise  to  pay  her  husband's  debt,  made  in  his 
lifetime,  if  it  be  not  in  writing,  and  in  such  form  as  to  bind  her  separate 
estate :  Lennox  et  al  v.  Eld  red,  65  Barb. 

Neither  is  a  verbal  promise  to  pay  such  debt,  made  after  the  decoas«' 
of  her  husband,  a  valid  promise.  It  is,  at  best,  a  simple  promise  to  pay 
the  debt  of  another,  and  is  without  consideration,  and  void  by  the  Statute 
of  Frauds :  Id. 

Dotcer^Infant  Feme  Corer^— Prior  to  Acts  of  1863,  c.  215  (R.  S. 
c.  103,  §  6),  a  minor  feme  covert  could  not  bar  her  right  to  dower  by 
joining  in  the  execution  of  her  husband's  deed  for  that  purpose;  such 
deed  was  voidable  by  her,  on  attaining  her  majority  :  Dda  v.  Stan^ 
tcooily  61  Me. 

That  act  (c.  215,  Acts  of  1803)  could  not  defeat  the  existing  right 
of  a  widow  to  dower  :  IiL 

Infant.     See  ffushand  and  Wife;  Removal  of  Causes. 

Insolvent.     See  Bankruptcy  ;  Debtor  and  Oreditor. 

Insurance. 

Ocer-vnluation — Fraud — New  Trial. — Whether  an  over* valuation 
and  proof  of  loss  be  fraudulent  or  not,  is  a  question  of  fact  for  the  jury ; 
and  where  there  is  "  much  conflict  of  testimony,"  and  that  adduced  by 
plaintiff  is  sufficient,  if  believed,  to  justify  a  verdict  in  her  favor,  such 
verdict  will  not  be  set  aside  if  the  discrepancy  between  the  value  of  the 
property  as  found  by  the  jury,  and  the  amount  insured  thereon  be  not 
80  great  as  to  render  it  incredible  that  the  over-valuation  in  the  appli- 
cation, and  over-estimate  in  the  proof  of  Inss,  could  have  occurred  with- 
out positive  dishonesty  or  fraudulent  intent  on  the  part  of  the  plaintiff: 
Williams  v.  Phcenix  Ins.  Co^  61  Me. 

Limitations,  Statute  of.     See  Constitutional  Law  ;  Partnership. 

Military  Commission.     See  Constitutional  Law. 

Mortgage. 

0/  Plants  and  Shrubs — Accretion  by  Growth  of. — Plants  and  stirubs, 
tlie  growth  of  cuttings  from  plants  and  shrubs  mortgaged,  pass  to  the 
mortgagee  by  accession  :  Bryant  v.  Pennell,  61  Me. 

Partnership.     See  Pleading. 

Equity — Partnership  Accounts — Limitations,  Statute  of — Account — 
Demand — Where,  in  a  bill  in  equity  airainst  several  defendants,  all  of 
whom  appear,  and  all  but  one  allow  the  bill  to  be  taken  pro  confesso, 
the  existence  of  a  common  interest  in  property,  and  the  transaction  of 
*  joint  business  is  admitted,  and  the  complainant  (a  partner)  applies 
for  an  adjustment  of  the  accounts  respecting  it,  the  court  will  not  accept 
»  general  denial  of  indebtedness  on  the  part  of  the  respondent,  however 
positive,  and  dbmiss  the  bill,  without  reference  to  a  master  for  an  inves- 
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tipradoD  of  account-s,  notwithstandiog  such  denial  nay  be  accompanied 
with  a  statement  of  circumstances  rendering  it  probable  that,  as  to  such 
respondent,  the  denial  may  prove  well  founded ;  especially,  when  the 
respondent  does  not  assert  his  full  knowledge  of  all  the  details  of  the 
accounts.  The  master  to  whom  the  case  is  referred  may  receive  proof 
that  the  partnership  transactions  extended  over  a  longer  period  of  time 
than  that  specified  in  the  answer:  Lawrence  v.  Rokes,  61  Me. 

While  the  court,  in  equity,  will  ordinarily  give  full  effect  to  the  stat- 
utes of  limitation,  in  so  doing  it  acts  in  obedience  to  the  spirit  of  those 
statutes,  and  '*  rather  upon  the  reason  and  pnnciples  on  which,  as  posi- 
tive rules,  they  are  founded,  than  the  rules  themselves;"  so  that,  if,  by 
the  laches  of  the  complainant,  the  respondents  have  lost  their  evidence, 
or  are  placed  in  a  disadvantageous  position,  the  court  will  deal  with  the 
remedy  as  if  barred  in  equity,  even  although  the  full  term  of  the  Stat- 
ute of  Limitations  may  not  have  elapsed ;  and,  on  the  other  hand,  where 
there  has  been  no  change  in  the  condition  and  position  of  the  parties, 
and  peculiar  circumstances  appear  to  justify  the  delay,  appropriate  re- 
lief will  not  be  refused,  although  a  strict  application  of  limitation  rules 
might  seem  to  require  it;  certainly  not  where  the  respondent  admits 
the  reception  of  firm  assets  within  six  years :  Jd, 

To  operate  as  a  bar,  the  benefit  of  the  statute  must  be  expressly 
claimed  in  the  answer :  Jd. 

Whether  actions  of  account  at  law.  and  the  analogous  remedy  by  bill 
in  equity  are  now  subject  to  any  other  than  the  general  limitations  of 
twenty  years,  quxre?  Jd. 

The  ma-king,  or  omission  to  make,  a  demand  before  filing  the  bill, 
only  affects  the  question  of  cost* ;  especially  where  the  answer  shows 
such  a  difference  between  the  parties  as  to  indicate  that  a  demand  would 
be  a  mere  fruitless  formality :  Jd. 

Pleading. 

Complaint  for  Flowage — Failure  to  allege  Title  to  Jiand, — A  com- 
plaint for  flowage  containing  no  allegation  of  defendant's  ownership  of 
the  land  on  which  the  dam  was  erected,  held  bad  on  demurrer :  Jone» 
V.  Skinner,  61  Me. 

Amendment — New  Count  to  Declaration — New  Cause  of  Action. — In 
Maine  a  promissory  note,  or  an  acceptedhxW  of  exchange,  x^primdfncit 
evidence  of  payment  of  the  original  debt  for  which  it  was  given  ;  aliter 
as  to  an  nnnccepted  bill :  hence,  a  new  count  declaring  upon  such  debt 
may  be  added  by  way  of  amendment  to  a  declaration  upon  an  unaccepted 
bill,  since  it  introduces  no  new  cause  of  action  :  Strang  v.  HirU,  61 
Me. 

Partnertihip — Suit  hy  surmving  Partner — Statement  in  lieu  of  Plea  — 
Upon  a  debt  due  a  partnership,  one  of  the  members  of  which  hag  de- 
ceased, the  action  must  be  brought  in  the  names  of  the  survivors, 
whether  for  their  own  benefit,  or  under  the  control  of  the  administrator 
of  the  deceased  partner :  Strang  v.  Hirsts  61  Me. 

An  objection  to  plaintiff's  right  to  maintain  suit  as  surviving  partner, 
because  he  has  not  sivcn  the  bond  required  by  law,  must  be  taken  io 
abatement,  or  it  will  be  considered  as  waived  :  Jd, 
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A  brief  statement  under  the  R.  S.  of  Maine,  c.  82,  §  18,  is  a  substi- 
tate  for  a  special  plea  at  common  law,  and  may  be  held  bad  for  dupli- 
city :  IcL 

Removal  of  Causes. 

AppUcalion  for  Removal —  When  to  he  made. — Under  the  Act  of  1789 
the  removal  can  only  be  made  on  application  of  the  defendant  at  the 
time  of  entering  his  appearance  in  the  state  court :  King$bury  v.  Kings- 
hury,  C.  C.  North.  Dist.  IH.,  3  Bissell. 

It  seems  that  where  a  case  has  gone  to  decree  in  the  state  court  it  is 
too  lute  for  any  of  the  parties  to  remove  it  to  this  court :  Id. 

Minor  cannot  consent  to  Removal. — A  minor  is  incapable  of  consent- 
ing to  a  change  of  forum.  The  state  court  having  obtained  jurisdiction 
of  his  person  and  property,  neither  his  guardian  ad  litem  nor  any  other 
person  for  him  can  consent  to  a  removal :  Id, 

Sale. 

Delivery — Statute  of  Frauds. — If  it  be  agreed  that  goods  sold  shall 
be  hauled  by  the  vendor  to  a  place  specified,  it  does  not  necessarily  fol- 
low that  the  title  thereto  does  not  pass  till  they  reach  the  place  desig- 
nated. The  property  may  pass  so  as  to  take  the  case  out  of  the  Statute, 
of  Frauds,  at  the  time  the  agreement  is-  made,  if  the  parties  so  intend ; 
and  whether  or  not  such  was  their  intention,  in  any  given  case,  is  a 
question  for  the  jury,  to  be  determined  from  the  words,  acts  and  con- 
duct  of  the  parties,  and  all  the  circumstances :  Dyer  v.  Libhy^  61  Me. 

Stamp. 

Omission  of — Intent  to  defraud  the  Revenue. — ^The  assignment  of  a 
mortgage  of  real  estate  in  October  1863,  not  stamped  as  then  required 
by  the  laws  of  the  United  States,  is  not  therefore  void  unless  it  appear 
that  the  stamp  was  omitted  with  intent  to  defraud  the  revenue  :  Dela  Y. 
Sianwoody  61  Me. 

Surety. 

Payment  of  the  Debt  by  Surety* s  Notes. — If  a  surety  give  his  notes 
to  the  creditor  under  an  agreement,  not  known  to  the  principal,  that 
when  paid  they  shall  be  in  full  satisfaction  of  the  original  debt,  and 
part  only  of  the  notes  are  paid;  this  does  not  discharge  the  principal, 
who  may  be  sued  upon  the  original  contract  and  held  for  so  much  as 
reouins  due  thereon  after  deducting  the  amounts  paid  by  the  surety : 
Emery  r.  Richardson^  61  Me. 

Tax-Paters. 

Right  to  restrain  Act4  of  Municipal  Authorities. — A  tax-payer,  at 
Urge,  of  a  municipality,  having  no  private  interest  in  the  question,  more 
than- other  tax-payers,  cannot  maintain  an  action  in  equity,  as  against 
the  public  authorities,  to  set  aside  or  prevent  acts  claimed  to  be  illegal : 
Tifft  V.  The  City  of  Buffalo,  65  Barb. 

lo  an  action  brought  by  the  plaintiff  in  behalf  of  himself  and  other 
tax-payers  of  a  city,  to  restrain  the  common  council  from  selling  to  a 
bot«l  company   a  park  or  square,  in  said  city,  called  **  Court-House 
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Square,"  the  complainant  did  not  allege  that  the  plaintiff  owned  any 
land  fronting  on  said  park ;  and  although  he  was  a  resident  citizen  and 
a  tax-payer  in  said  city,  and  owned  land  in  the  vicinity  of  said  park, 
he  had  no  interest  in  such  park  or  square,  more  than  the  citizens  gen- 
erally of  the  city :  HeUl^  that  the  plaintiff  had  no  standing  in  a  court 
of  equity  entitling  him  to  maintain  the  action;  and  that  an  injunction 
issued  therein,  was  improperly  granted  and  continued:  Id, 

Although  it  has  been  held,  in  many  cases,  that  a  tax-payer  cannot 
maintain  an  action  in  his  own  name,  to  restrain  the  collection  of  a  tax 
assessed  upon  the  inhabitants  of  a  town,  village  or  city  of  which  he  is 
a  resident,  nor  to  set  aside  the  proceedings  of  municipal  corporations 
which  only  affect  him  as  they  do  other  inhabitants  of  such  corporation; 
yet  he  can  maintain  such  an  action  when  he  sustains  some  specific  in-* 
jury :   The  People  ex  rel.  Akin  v.  Morgan  et  al.j  G5  Barb. 

Certiorari. — It  does  not  follow  that  because  a  tax-payer  may  not  main- 
tain an  action  to  restrain  the  assessment  or  collection  of  a  tax,  or  to 
restrain  or  set  aside  proceedings  of  a  municipal  corporation,  he  may  not 
be  entitled  to  a  certiorari  to  review  the  proceedings  of  those  who  assessed 
the  tax,  or  performed  the  corporate  act,  and  to  set  it  aside  if  found  to 
have  been  done  in  violation  of  law :  Jd. 

'  The  decision  of  assessors,  in  prooeedings  tinder  the  statute  for  the 
bonding  of  towns  in  aid  of  a  railroad,  that  the  consents  of  the  requisite 
number  of  taxpayers  have  been  obtained,  &c.,  is  a  judicial  decisFon,  and 
may  be  reviewed  by  certiorari,  at  the  suit  of  a  tax-payer :  Id, 

Trespass. 

Title  to  Locus  in  Quo — Evidence. — In  an  action  of  trespass  quart 
elausum  evidence  is  admissible  that  the  deed  by  which  plaintiff  claims 
title  to  the  locus  in  quo.  though  executed  and  recorded  prior  to  the  date 
of  the  writ,  was  not  delivered  till  after  suit  brought:  Maxwell  v. 
Mitchell,  61  Me. 

Evidence  reported  upon  a  motion  for  new  trial,  which  has  been  over- 
ruled by  consent,  cannot  be  considered  in  a  hearing  upon  exceptions 
not  referring  to  such  testimony :  Id. 

Trustee. 

Under  Marriage  Settlement — Change  of  Investment — Relief  of  TrttB- 
tee  from  Litdnlifi/.-r-W  \\qtq  by  the  terms  of  a  marriage  settlement,  the 
trustee  is  t<>  change  the  investment  of  the  trust  funds  upon  the  joint 
request  in  writing  of  the  cestui  que  trust  and  her  husband,  such  written 
request  is  essential  to  relieve  the  trustee  from  liability  for  loss  arising 
from  any  change  of  investment  made  by  him:  Crocker  v.  Pierce.  61 
Me. 

If,  aft^r  the  determination  of  the  trust  by  the  death  of  the  husband, 
in  an  adjustment  between  the  trustee  and  the  beneficiary  of  the  matters 
of  the  trust,  there  be  in  the  property  conveyed^ to  her  as  the  considera- 
tion of  her  release  to  the  trustee,  an  "  inadequacy  of  price  and  in- 
equality of  advantages  in  the  bargain,"  equity  will  set  aside  the  release 
80  obtniined  and  afford  relief:  Id. 

United  States  Courts.     See  Eminent  Domain. 
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MARRIED  WOMEN  AS  BANKRUPTS. 

The  much-vexed  question  of  the  rights  and  liabilities  of  mar- 
ried women  Be&oks  to  take  a  new  phase  in  the  development  of  the 
Bankrupt  Act.  The  act  seeks  to  establish  '^  a  uniform  system  of 
bankruptcy  throughout  the  United  States;  '*  but  an  examination  of 
the  cases  under  it  concerning  married  women,  and  the  reasons  and 
principles  applicable  to  them,  show  that  so  far  from  the  system 
being  uniform  in  this  regard  it  varies  with  the  statutes  and 
decisions  of  every  state. 

In  New  York,  where,  since  the  statutes  of  1848  and  1849  and 
the  more  recent  amendments,  it  is  well  known  that  a  married 
woman  may  be  sued  at  law  upon  her  contracts,  it  has  been  held 
that  she  is  within  the  meaning  of  the  act,  and  can  be  declared  a 
bankrupt.  The  Court  of  Appeals  of  that  state,  after  much  dis- 
cBttion  and  consideration,  has  finally  arrived  at  the  conclusion  that 
tfeme  eovtrt  is  bound  by  all  her  contracts  made  in  her  separate 
business,  or  in  relation  to  her  separate  estate,  and  that  such  con- 
tiiets  can  be  enforced  at  law  or  in  equity,  as  the  case  may  be, 
Cbm  Exkange  Ins.  Co.  v.  Babcocky  42  N.  Y.  642,  and  judgment 
ttaj  be  given  against  her  in  the  fame  manner  as  against  other  per- 
•0118 ;  jffifer  V.  StapleSj  61  Id.  136;  First  Nat.  Bank  of  Canan- 
iaigua  v.  GarUngkouse^  58  Barbour  615. 

And  although  the  question  has  never  been  elaborately  argued  or 
lieciHAd  in  the  Federal  courts  of  that  state,  it  seems  to  have  been 
taken  for  granted  that  they  could  be  proceeded  against  in  bank- 

Vot.  XXII.— 9 
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ruptcy,  and  such  has  been  the  practice :  la  re  Mary  A.  O^Brieti 
Bank.  Reg.,  Supplement  38;  G-rahaniy  Assignee,  ^<?.,  v.  Stark  et 
al,  3  Bank.  Reg.  82. 

But  under  the  rule  in  Yale  v.  Dederer,  18  N.  Y.  265,  and  22 
Id.  450,  at  that  time  the  leading  ease  on  the  subject  in  that 
state,  that  in  a  suit  against  a  married  woman  upon  a  promissory 
note  it  must  either  appear  upon  the  face  of  the  note  that  it  was 
her  intention  to  bind  her  separate  estate,  or  it  must  be  alleged  tba^ 
the  note  was  given  for  the  benefit  of  her  separate  estate.  Judge 
Hall  decided  in  In  re  Howlandy  2  Bank.  Reg.  114,  that  a 
petition  in  bankruptcy  must  follow  the  same  principle,  and  that 
the  allegation  that  the  respondent  had  a  separate  estate,  and 
intended  in  the  execution  and  delivery  of  the  notes  to  bind  it  was 
not  sufficient,  such  intent  not  appearing  upon  the  face  of  the 
instrument,  and  there  being  no  allegation  in  the  petition  that  the 
indebtedness  was  of  such  a  character  as  to  be  a  charge  upon  her 
estate,  he  dismissed  the  petition  with  leave  to  amend. 

One  of  the  more  recent  cases,  Foster  v.  Conger^  61  Barbour 
145,  decided  at  general  term,  maintains  the  advanced  doctrine 
that  a  married  woman  may  sue  and  be  sued  upon  all  contracts  or 
liabilities  made  or  incurred  in  her  business ;  that  such  action  may 
be  brought  in  the  same  manner  as  against  any  other  individual ; 
that  the  judgment  is  personal,  to  be  enforced  against  any  property 
she  may  have,  liable  to  execution  as  in  ordinary  cases ;  that  her 
obligation  and  liability  are  precisely  the  same  as  if  she  had  never 
been  married ;  and  that  it  was  not  of  the  slightest  consequence 
that  she  had  no  separate  estate  before  engaging  in  the  business  in 
which  the  debt  was  contracted,  nor  that  the  debt  was  not  con- 
tracted for  the  benefit  of  her  separate  estate.  In  any  place  where 
this  should  be  the  settled  law,  there  certainly  could  be  no  objection 
to  the  jurisdiction  of  the  bankrupt  court. 

It  was  upon  the  same  principle  announced  by  Judge  Blatoh- 
FORD,  though  not  carried  to  the  same  extent,  that  Judge  Grb- 
SHAM  decided  the  recent  case  In  re  Rachel  Goodman^  reported  in 
the  *'  Chicago  Legal  News,*'  for  October  Ist  1878.  That  was  a 
petition  in  the  usual  form  upon  an  indebtedness  for  goods  sold 
and  delivered,  but  containing  no  special  allegations  other  than 
that  the  respondent  was  a  married  woman,  engaged  in  busi- 
ness in  her  own  name;  but  inasmuch  as  by  the  laws  of 
Indiana  a  married  woman,  although  protected  in  her   separate 
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estate,  and  authorized  to  carry  on  business  if  she  have  such  estate, 

is  not  bound  by  her  contracts  except  in  reference  to  her  separate 

property,  and  cannot  enter  into  a  partnership  with  her  husband, 

nor    retain    her   personal    earnings,   the   court  held    that    the 

petition  was  fatally  defective  in  not  setting  forth  that  she  had  a 

;  separate  estate.     No  doubt  this  is   the   correct    rule,  and    that 

'  a  petitioner  must  show  affirmatively  sufficient  to  bring  a  married 

I  woman  within  the  law.     We  are  not  aware  that  it  has  yet  been 

(  held  under  any  statute  or  in  any  court  that  a  married  woman 

-  is  boand  absolutely  by  all  her  general  engagements.     Though  the 

I  tendency  may  be  in  that  direction,  that  ultimate  point  does  not 

seem  anywhere  to  have  been  reached. 

In  Minnesota,  where  many  of  the  common-law  disabilities  have 
been  removed  by  statute,  and  where  a  married  woman  may^ 
under  certain  circumstances,  engage  in  business  in  her  own  name 
by  obtaining  a  license  from  a  probate  justice,  in  which  case  she  is 
bound  by  her  contracts  entered  into  in  the  course  of  her  business, 
Judge  Nblson  held  that  a  married  woman  engaging  in  business 
as  a  member  of  a  partnership,  but  without  having  complied  with 
the  requirements  of  the  statute,  could  avail  herself  of  her  cover- 
ture to  defeat  bankruptcy  proceedings  against  her :  In  re  Slichtery 
2  Bank.  Beg.  107. 

The  liability  of  married  women  has  recently  been  carried  in 
Illinois  to  as  great  an  extent  as  in  any  of  the  United  States,  the 
Federal  courts  here,  as  elsewhere,  following  the  doctrines  and  ap- 
plying the  principles  of  the  state  tribunals. 

The  statute  of  1861,  giving  a  married  woman  the  right  to 
property  which  she  owned  at  the  time  of  her  marriage,  or  might 
subsequently  acquire  from  any  person  other  than  her  husband,  was 
the  first  innovation  upon  the  old  common-law  rule,  and  since  that 
time  the  Supreme  Court  of  that  state,  through  a  long  course  of 
decisions,  commencing  with  JEmerson  v.  Clayton,  32  Ills.  493,  has 
been  gradually  giving  to  married  women  more  absolute  control 
over  their  separate  estate  and  personal  remedies  to  enforce  their 
rights,  but  at  the  same  time  retaining  the  old  equity  doctrine  that 
proceedings  against  them  mustbe  in  equity.  This  was  the  rule  as 
Ute  as  MUchell  v.  Carpenter,  60  Ills.  470. 

Bat  in  the  later  case  of  Cookson  v.  Poole,  reported  in  5  Chi- 
cago Legal  News  184,  and  under  the  influence  of  the  statute  of 
\  giving  to  ^  nukrried  woman  the  right  to  her  personal  earn- 
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iogs,  the  court  on  a  review  of  the  former  decisions  holds  that  a 
married  woman  holding  property  has  the  legal  capacity  to  contract 
in  relation  to  it,  such  contracts  are  cognisable  by  courts  of  law, 
and  that  her  estate  is  no  longer  a  mere  creation  of  equity,  but  an 
absolute  legal  estate. 

Under  this  state  of  the  law  Judge  Blodgett,  of  the  U.  S. 
District  Court  for  the  Iforthern  District  of  Illinois,  held  in  the 
Kinkead  case,  reported  in  7  National  Bankr.  Eeg.  439,  and  re- 
cently affirmed  by  Judge  Drummond  in  the  Circuit  Court,  that  a 
married  woman  could  be  a  partner  in  business  with  her  husband, 
and  as  such  be  adjudged  a  bankrupt ;  that  as  she  had  been  held 
out  to  the  world  as  a  partner  equally  with  her  husband,  and  as  the 
firm  had  acquired  assets  and  contracted  liabilities  a  court  of  bank- 
ruptcy could  take  jurisdiction  of  the  whole  estates,  and  administer 
them  under  the  law,  and  in  this  case  Judge  Blodgett  went  further, 
and  placed  the  jurisdiction  of  the  court  also  upon  the  broader 
ground  of  a  court  of  equity,  marshalling  the  assets  of  the  several 
estates,  and  distributing  them  among  the  parties  according  to  their 
equitable  interests,  a  doctrine  which  does  not  seem  to  have  been 
previously  broached.  He  held  that  for  the  purposes  of  that  case 
the  bankrupt  court  was  clothed  with  all  the  powers  of  a  court  of 
equity,  and  that  bankruptcy  having  intervened  the  court  should 
distribute  the  assets  without  reference  to  the  question  whether  the 
creditors  had  any  further  remedy  to  recover  any  unpaid  balances. 

And  since  the  above  decision  the  Supreme  Court  of  Illinois  has 
gone  far  beyond  all  its  previous  decisions,  and  in  the  case  of 
Martin  v.  Rohsorty  5  Chicago  Legal  News  804,  has  swept 
away  most  of  the  ancient  landmarks  as  to  the  rights  and  liabilities 
of  femen  eoverty  and  in  Illinois,  so  far  as  their  seplirate  estates  are 
concerned,  and  as  to  their  rights  and  liabilities  in  cases  of  tort,  they 
may  now  be  considered  as  occupying  the  legal  position  of  femes 
sole.  That  court,  in  an  elaborate  opinion  by  Thornton,  J.,  re- 
viewing all  its  previous  decisions,  declares  that  a  married  woman 
has  the  right  not  only  to  her  personal  earnings,  but  to  her  time, 
with  which  she  may  acquire  these  eamitigs ;  that  the  husband  is 
no  longer  liable  for  her  debts  before  marriage,  nor  her  torts  after- 
wards; that  she  need  not  join  her  husband  in  suits  at  law  for 
property,  trespass  or  slander,  but  may  even  bring  suit  against  him  ; 
that  she  tnay  be  sued  at  law  on  her  contracts,  and  execute  a  valid 
lease  of  her  separate  property ;  and  that,  since  the  legal  supremacy 
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of  the  husband  is  gone,  and  she  has  the  control  of  her  own 
property,  time  and  skill,  she  alone  should  be  responsible  for 
dtnder  uttered  by  her  during  coverture,  and  that  the  necessary 
operation  of  the  statute  is  to  absolutely  discharge  the  husband 
from  8|ch  liability. 

As  these  few  scattered  cases,  together  with  the  ruling  of  the 
United  States  District  Court  for  the  Northern  District  of  Illi- 
nois, in  the  case  of  Harriett  E.  CollinM^  i  or  yet  reported,  that 
the  court  has  jurisdiction  of  a  voluntary  petition  by  a  married 
woman,  constitute  all  the  reported  authorities  in  the  United 
States,  we  must  look  for  a  more  elaborate  and  logical  discussion 
of  the  questions  in  the  courts  of  England,  the  provisions  of  whose 
Bankrupt  Act  in  this  respect  are  similar  to  our  own. 

It  would  seem  to  be  the  rule  that  any  person  capable  of  making 
a  binding  contract  is  amenable  to  bankruptcy  proceedings,  and 
that  in  so  far  as  the  common-law  disabilities  of  a  feme  covert  are 
removed  she  comes  within  the  jurisdiction  of  the  Bankrupt  Law. 

This  rule,  which  is  as  consonant  to  reason  and  justice  as  it  is 
[  capable  of  general  application,  seems  first  to  have  been  stated  by 
Cooke  in  his  work  on  Bankruptcy,  published  a  full  century  ago,  in 
which  he  says :  "  The  criterion,  therefore,  of  a  feme  covert  being 
capable  of  falling  under  the  bankrupt  laws,  appears  to  be  her 
liability  to  be  sued  to  execution  for  the  debts  she  has  contracted 
during  coverture.  A  commission  of  bankruptcy  is  considered  as 
a  statute  execution.  If  a  married  woman  is  so  circumstanced  as 
to  be  subject  to  a  common-law  execution,  there  does  not  occur  any 
reason  why  she  should  not  likewise  be  subject  to  this  statute 
execution." 

It  was  upon  this  principle  that  when,  in  1772,  the  commissioners 
refused  to  find  Mrs.  Anne  Fitzgerald  a  bankrupt,  because  although 
she  had  property  settled  upon  her,  and  had  entered  into  a  deed  of 
separation  from  her  husband,  she  was  a  feme  covert^  residing  in 
the  county  of  Middlesex,  and  not  a  trader  in  the  city  of  London, 
Lord  Chancellor  Apslbv,  on  appeal,  ordered  the  commissioners  to 
declare  her  a  bankrupt,  and  the  messenger  to  take  possession  of 
l»er  property.  The,authority  of  this  case  is  supported  by  Lord 
Mansfield  in  JRingsiead  v.  Lanesboroughj  8  Douglas  197,  and 
Barwell  v.  Brooks,  and  Corbet  v.  Polnitz,  1  Term  R.  6. 

The  same  general  principle  is  evidently  the  reason  of  the  rule 
lecording  to  which  persons  who  could  not  otherwise  have  been  pro- 
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ceeded  against  in  bankruptcy  have,  by  trading,  became  amenable 
to  the  proceedings,  even  though  such  trailing  may  have  been  posi- 
tively prohibited  by  law.  Thus  a  clergyman  may  become  a  bank- 
rupt, Ex  parte  Melffnot,!  Atkyns  196,  even  though  in  priest's 
orders,  Hanker/  v.  Jones,  Cowper  745 ;  a  public  oflBcer,  Hig/tmore 
•V.  Mallory,  1  Atkyns  206;  an  executor,  if  he  continues  the 
testators  business  beyond  what  isnece&sary  to  close  up  the  estate; 
Ex  parte  Matt,  1  Atkyns  102 ;  Ex  parte  Garland,  10  Vesey  110  ; 
Viner  v.  Cadell^  3  Espinasse  88. 

The  remedy  for  the  creditor  by  petition  would  certainly  seem 
to  be  at  least  co-extensive  with- the  liability  of  the  debtor;  for  an 
infant,  if  he  has  held  himself  out  as  a  trader  and  9ui  juris,  has 
been  held  amenable,  Ex  parte  Adam,  1  Vesey  k  Beames  494 ;  or 
has  affirmed  the  debt  after  attaining  his  majority,  Belton  v. 
HodgeSy  9  Bingham  360 ;  or  if  at  the  time  of  contracting  the 
debt  he  made  express  statements  that  he  was  of  age.  Ex  parte. 
Watson,  16  Vesey  265 ;  Ex  parte  Bates,  2  Montague,  Deacon  & 
DeGex  337. 

The  doctrine  that  nfeme  covert,  who  has  been  deserted  by  her 
husband,  and  been  trading  as  fifeme  sole,  should  be  held  on  ber 
debts,  has  the  authority  of  the  U.  S.  Supreme  Court.  In  Mhea  v. 
Rhenner,  1  Peters  108,  this  is  stated  to  be  the  well  settled  rule, 
the  court  citing  both  English  and  Massachusetts  authorities,  and 
arguing  that  the  rule  is  for  the  benefit  of  ihefeme  cov^f,  as  other- 
wise she  could  not  obtain  credit,  and  would  have  no  means  of  gain- 
ing a  livelihood. 

In  England,  as  far  back  as  the  earliest  days  of  the  custom  of 
London,  a  married  woman,  who,  as  a  trader,  had  contracted  debts, 
might  be  proceeded  against  in  bankruptcy :  Lavie  v.  Philips,  3 
Burrow  1783 ;  Ex  parte  Carrington,  1  Atkyns  206 ;  Ex  parte 
Franks,  7  Bingham  762. 

But  the  leading  case  is  Johnson  v.  Gallagher,  30  Law  Jour.  298, 
in  which  Turner,  L.  J.,  elaborately  discusses  the  rights  and 
liabilities  of  married  women,  and  after  a  review  of  the  cases  as  to 
their  right  to  charge  or  encumber  their  separate  estates,  and  their 
liability  upon  notes,  bills  and-  specialties,  concludes  that  not  only 
these  but  also  their  general  engagements  may  aifect  their  separate 
estates ;  that  where  a  woman  was  living  separate  from  her  husband, 
and  had  a  separate  estate,  the  court  is  bound  to  impute  to  her  the 
intention  to  deal  with  her  separate  estate  unless  the  contrary  is 
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clearly  proven  ;  that  the  court  cannot  impute  to  her  the  dishonesty 
of  not  intending  to  pay  for  the  goods  she  purchased ;  but  that  in 
order  to  bind  her  separate  estate  by  a  general  engagement  it 
should  appear  that  the  engagement  was  made  with  reference  to 
and  upon  the  faith  or  credit  of  that  estate,  and  that  whether  it 
was  80  made  was  a  question  to  be  judged  of  by  the  court  upon  all 
the  circumstances  of  the  case.  This  case  was  expressly  approved 
in  Mrs.  Matthewman*8  Case,  L.  R.  3  Eq.  781,  in  which  a  mar- 
ried woman  was  held  to  be  a  contributory  to  a  joint  stock  com- 
pany ;  in  Picard  v.  Hine^  L.  R.  6  Ch.  App.  274,  and  by  Lord  Rom  • 
ILLY,  Master  of  the  Rolls,  in  McHenry  v.  Davies^  L.  R.  10  Eq.  88. 

It  will  be  seen,  therefore,  that  the  liability  of  married  women 
bad  already  been  considerably  extended  at  the  time  of  the  passage 
of  the  Married  Women's  Property  Act,  August  9th  1870.  All  of 
the  above  decisions  were  rendered  before  that  time,  and  as  that 
act  gives,  among  other  things,  to  married  women  the  right  to  their 
separate  earnings,  there  can  be  no  question  that  their  liability 
under  their  general  engagements  is  still  further  extended. 

There  seems  to  be  no  doubt  as  to  the  rule  that  a  married  woman 
may  be  a  voluntary  bankrupt  wherever  there  is  a  liability  either 
of  the  person  or  of  the  estate  to  be  discharged. 

Our  Bankrupt  Law  says :  §  11,  "  Any  person  residing  within  the 
jurisdiction  of  the  United  States,  owing  debts,  &c.,"  may  be 
adjudged  a  bankrupt ;  also,  §  39,  "  Any  person  residing  and 
ouring  debts  as  aforesai^l,*'  &c. ;  and  these  two  are  the  jurisdictional 
sections  in  voluntary  and  involuntary  bankruptcy.  Where  a 
woman  may  owe  she  may  be  bankrupt;  where  she  cannot  there  is 
nothing  upon  which  to  found  the  proceedings.  Her  capacity  to 
owe  can  only  be  determined  by  state  legislation  or  interpretation  ; 
one  state  may  establish  one  rule,  and  another  a  different  rule  ;  but 
Congress  has  no  jurisdiction  to  legislate  on  the  subject;  such  power 
was  not  granted  in  the  Constitution,  and  is  reserved  to  the  states. 

The  foundation  of  bankruptcy  proceedings  is  indebtedness ; 
''^ithoat  this  there  is  no  basis  for  jurisdiction.  Thus  a  simple 
prjmise,  or  a  note  without  consideration,  not  being  a  legal  claim, 
h  Dot  such  a  demand  as  will  support  proceedings  in  bankruptcy : 
In  re  Cortiwell,  4  Bankrupt  Reg.  134  Nor  is  an  infant,  as  to 
his  general  engagements,  a  subject  of  either  voluntary  or  involun- 
tary bankruptcy :  In  re  Derby,  8  Bankr.  Reg.  106. 
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Impossible  as  it  may  be  to  reconcile  the  decisions  on  the  general 
question  of  the  rights  and  liability  of  married  women,  the  duty 
of  the  Federal  courts  in  applying  the  Bankrupt  Law  in  these  cases 
would  seem  to  be  of  a  simpler  character.  If  they  determine  the 
status  of  a  married  woman  under,  the  existing  law  of  the  state 
where  the  jurisdiction  is  to  be  exercised,  and  administer  the  Bank- 
rupt Law  upon  the  basis  of  the  principles  thus  discovered,  they 
have  done  all  that  can  be  required.  The  application  of  the  Bank- 
rupt Law  to  married  women  depends  clearly,  not  upon  their  rights, 
but  their  liabilities.  Those  liabilities  are  determined  by  the  law 
of  the  forum  where  the  jurisdiction  is  invoked. 

The  Bankrupt  Act  does  not^ake  any  new  standard  of  liability, 
but  simply  operates  upon  those  already  existing.^  Wherever  a 
married  woman  cannot  contract  a  legal  debt  she  has  no  need  to  be 
discharged  from  it,  and  the  creditor  can  have  no  standing  in  court, 
as  his  claim  in  such  case  has  no  substance  or  legal  entity.  In  a 
jurisdiction  where  her  estate  is  but  a  creature  of  equity,  the 
creditor  should  lay  the  proper  foundation  for  proceedings  against 
it,  and  use  apt  words  to  charge  it.  Where  she  may  be  sued  either 
in  law  or  chancery  no  more  specific  allegations  seem  to  be  neces- 
sary than  would  sustain  an  ordinary  action  against*  her  at  common 
law  or  in  chancery,  as  the  case  might  be.  Where  she  can  be  a 
partner  with  her  husband  she  can  also  be  adjudged  a  bankrupt  in 
proceedings  against  such  partnership. 

And  if  any  state  shall  go  so  far  beyond  Martin  y.  Roh%on  as 
to  place  a  married  woman  on  the  same  legal  footing  as  her  hus- 
band, there  will  be  no  more  difficulty  in  the  bankruptcy  of  the  one 
than  of  the  other.  In  all  cases  where  a  plea  of  coverture  would  not 
avail  her,  a  married  woman  may  be  proceeded  against  in  bankruptcy. 

This  varying  rule  in  different  jurisdictions  is  therefore  not  such 
an  irregularity  as  the  exemption  clause,  the  constitutionality  of 
which  was  at  first  doubted,  for  there  is  a  clear  underlying  princi- 
ple to  which  the  various  decisions  may  be  referred,  and  by  which 
they  may  be  reconciled.  J.  H.  Bissell. 

Chicago. 

I  It  does  not  undertake  to  establish  a  oniform  rule  for  the  legality  of  contracts 
or  the  liabilitj  of  persons,  an j  more  than  it  does  to  esublish  a  nnifonn  statute  of 
limitation  or  a  general  statute  of  frauds,  or  a  certain  age  at  which  infancy  shall 
cease  and  liability  commence,  or  decide  whether  remedies  shall  be  at  law  or  in 
•(^uity. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Court  of  Massachusetts. 

HORACE  GALPIN  r.  ALFRED  P.  CRITCHLOW. 

An  action  cannot  be  removed  from  a  state  court  into  the  Circuit  Court  of  the 
United  States  ander  the  Act  of  Congress  of  1867,  c.  196,  after  a  trial  on  tHe 
merits,  although  audi  trial  has  resulted  in  a  disagieement  of  the  jnrr. 

Action  of  contract  by  a  citizen  of  New  York  against  a  citizen  of 
Massachnsetts.  After  the  filing  of  an  answer,  and  a  trial  on  the 
merits,  which  resulted  in  a  disagreement  of  the  jury,  the  plaintiff 
filed  a  petition,  aflBdavit  and  bond  for  the  removal  of  the  action 
into  the  Circuit  Court  of  the  United  States,  under  the  Act  of  Con- 
gress of  1867,  c.  196.  The  Superior  Court  ordered  the  action  to 
be  removed  as  prayed  for.     The  defendant  appealed  to  this  court. 

C.  Delanoj  for  the  plaintiff. 

2>.  TT.  Bondj  for  the  defendant. 

Gray,  C.  J. — ^We  must  assume  it  to  be  settled  that  the  Act  of 
(Jongress  of  1867,  c.  196  (amending  the  Act  of  1866,  c.  288),  is 
constitutional  and  binding ;  and  that  it  is  the  duty  of  the  Superior 
Court,  and  of  this  court  upon  exceptions  or  appeal,  before  relin- 
qabhing  jurisdiction  over  any  case,  to  be  satisfied  that  a  party 
filing  a  petition  and  affidavit  for  its  removal  into  the  Circuit  Court 
of  the  United  States  under  that  act,  brings  himself  within  its  pro- 
risions:  Railway  Oo.  v.  Whitton^lS  Wallace  270,  and  25  Wis- 
consin 274 ;  Makone  v.  Manchester  and  Lawrence  Railroad  Co.j 
Essex,  November  1872. 

We  have  already  decided  that  an  action  in  which  a  trial  has 
been  had,  and  a  verdict  rendered  in  the  Superior  Court,  and  ex- 
ceptions taken  at  the  trial  overruled  by  this  court,  and  a  motion 
made  in  the  Superior  Court  in  accordance  with  its  rules  for  a  new 
trial  on  the  ground  of  excessive  damages,  cannot,  before  a  hearing 
on  that  motion,  be  removed  into  the  Circuit  Court  of  the  United 
States  under  the  Act  of  1867 :  Bryant  v.  Rich,  106  Mass.  180. 
The  question  now  presented  is,  whether  this  right  of  removal  can 
be  exercised  after  one  trial  on  the  merits  has  been  had  in  the  state 
court,  resulting  in  a  disagreement  of  the  jury. 
In  ascertaining  the  true  interpretation  of  the  words  "  before  the 
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final  hearing  or  trial'*  in  this  act,  we  may  properly  refer  to  the 
similar  Acts  of  Congress  upon  the  subject  of  removing  cases  from 
the  state  courts  into  the  Circuit  Courts  of  the  United  States,  as 
constituting  partsbf  one  judicial  system. 

When  the  right  of  removal  is  claimed  by  a  defendant,  under  the 
first  Judiciary  Act  of  the  United  States,  upon  the  mere  ground  that 
he  is  an  alien  or  a  citizen  of  another  state  from  that  in  which  the 
suit  is  brought,  it  can  be  exercised  only  "  at  the  time  of  entering 
his  appearance,"  and  not  afterwards,  even  with  the  consent  of  the 
state  court :  U.  S.  St.  1789,  c.  20,  §  12 ;  1  U.  S.  Stat,  at  Large, 
79;  Gribson  v.  Johnson,  Pet.  C.  C.  44. 

Two  acts  passed  by  Congress  during  the  last  war  with  Great 
Britain,  "  to  prohibit  intercourse  with  the  enemy,  and  for  other 
purposes,"  and  "  further  to  provide  for  the  collection  of  duties  upon 
imports  and  tonnage,"  enacted  that  any  collector  gf  the  customs, 
or  other  ofiicer,  civil  or  military,  or  other  person  aiding  or 
assisting  under  the  provisions  of  either  act,  when  sued  in  a  state 
court  for  anything  done  by  virtue  or  under  color  thereof,  might, 
either  "  at  the  time  of  entering  his  appearance  in  such  court,"  or 
after  final  judgment  therein,  have  the  action  removed  into  the  Cir- 
cuit Court  of  the  United  States  for  trial.  But  the  first  of  those 
acts  expired  with  the  war;  the  provisions  of  the  second  act  for 
such  removal  after  final  judgment  were  held  by  this  court  to  be  un- 
constitutional and  void;  and  aij  Act  of  Congress,  passed  soon  after 
the  war,  for  continuing  that  act  in  force  after  it  would  otherwise 
have  expired,  limited  the  defendant's  right  of  removal  to  "  the  time 
of  entering  his  appearance  in  such  state  court:"  U.  S.  Stats.  1815, 
c.  81,  §§  8,  12;  c.  94,  §§  6, 8;  1816,  c.  110,  §  3;  1817,  c.  109;  3  U. 
S.  Stats,  at  Large  198,  200,  233,  235,  315,  396 ;  Wetherbee  v. 
Johnson,  14  Mass.  412. 

Tho  right  of  removing  an  action  pending  in  a  state  court, 
between  citizens  of  the  same  state,  claiming  lands  under  grants  of 
different  stutes,  must  be  exercised  by  either  party  "before  the 
trial:"  U.  S.  St.  1789,  c.  20,  §12;  1  U.  S.  Sts.  at  Large  80. 
And  a  suit  brought  in  a  state  court  against  an  officer  of  the  United 
States,  or  other  person,  for  or  on  account  of  any  act  done  or  right 
claimed  under  or  by  color  of  the  revenue  laws  of  the  United  States, 
can  only  be  removed  by  the  defendant  "  at  any  time  before  trial :" 
U.  S.  St.  1833,  c.  57,  §  3 ;  4  U.  S.  Sts.  at  Large  633 :  U.  S.  St. 
1866,  c.  184,  §  67 ;  14  U.  S.  Stats,  at  Large  171.     We  should 
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Iiare  no  d  lubt  that  tho>c  statutes  must  receive  the  like  construc- 
tion as  that  give. I  by  this  court  to  the  statutes  of  this  Common- 
weahh  authorizing  certain  actions  to  be  removed  from  the  Court  of 
Common  Pleas  or  Superior  Court  to  this  court  by  consent  of 
parties  "before  the  trial  commences/*  and  would  not  authorize  a 
removal  after  the  beginning  of  a  trial  on  the  merits,  although  that 
trial  resulted  in  a  disagreement  of  the  jury,  or  in  a  verdict  which 
was  afterwards  set  aside  by  the  court :  Smith  v.  CaatleSy  1  Gray 
108;  Gen.  St3.  c.  114,  §  7. 

The  Act  of  Congress  of  1863,  c.  81,  §  5,  provided  that  if  any 
suit  or  prosecution  had  been  or  should  be  commenced  in  any  state 
court  against  any  oflScer,  civil  or  military,  or  any  other  person, 
for  any  wrong  done,  or  act  omitted,  at  any  time  during  the  then 
existing  rebellion,  by  virtue  or  under  color  of  the  authority  of  the 
President  of  the  United  States,  or  any  Act  of  Congress,  "and  the 
defendant  shall,  at  the  time  of  entering  his  appearance  in  such 
court,  or,  if  such  appearance  shall  have  been  entered  before  the 
passage  of  this  act,  then  at  the  next  session  of  the  court  in  which 
such  suit  or  prosecution  is  pending,  file  a  petition,  stating  the 
facts  and  verified  by  aflSdavit,  for  the  removal  of  the  cause  for 
trial  at  the  next-Circuit  Court  of  the  United  States,"  and  offer 
sufficient  surety  for  filing  copies  of  the  proceedings  and  for  his 
appearance  in  that  court,  it  should  be  so  removed :  12  U.  S.  Sts. 
at  Large  756.  That  provision,  it  is  to  be  observed,  authorized 
future  suits  to  be  so  removed  only  upon  petition  filed  at  the  time 
of  entering  the  defendant's  appearance  in  the  state  court.  It  was 
held  to  authorize  suits  already  commenced  to  be  removed  after 
verdict  and  before  judgment  in  the  state  court,  because  such 
actions  were  still  "pending,"  within  the  words  and  meaning  of  the 
provision:  Hodg%on  v.  Millward^  3  Grant  412,  418.  At  the 
close  of  the  rebellion,  it  was  provided  by  the  Act  of  Congress  of 
1866,  c.  80,  §  3,  that  the  right  of  so  removing  such  cases  should  be 
exercised."  before  a  jury  is  impannelled  to  try  the  same  :  "  14  U. 
S.  Sts.  at  Large  46.  And  the  further  provision  contained  in  the 
Act  of  1863,  c.  81,  §  5,  and  saved  in  the  Act  of  1866,  o.  80,  §  3, 
for  removing  such  cases  for  trial  in  the  Federal  court  after  j.udg- 
mcnt  in  the  state  court,  was  adjudged  by  the  Supreme  Court  of  the 
United  States  to  be  unconstitutional:  Justices  v.  Murray^  9 
Wallace  274  ;  McKee  v.  JiainSy  10  Wallace  22. 
This  review  of  the  previous  legislation  upon  the  subject  shows 
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that  at  the  time  of  the  passage  of  the  Act  of  Congress  of  1866, 
c.  288,  there  was  no  Atithority  for  removing  from  a  state  court  to  a 
Federal  court  before  judgment  any  case  whatever  in  which  a  trial 
on  the  merits  had  been  commenced. 

The  Act  of  1866,  c.  288,  provides  that  if  any  suit  in  a  state 
court  against  an  alien,  or  by  a  citizen  of  the  state  in  which  the 
suit  is  brought  against  a  citizen  of  another  state,  in  which  the 
matter  in  dispute  amounts  to  $500,  exclusive  of  costs,  is,  so  far  as 
relates  to  such  a  defendant,  instituted  or  prosecuted  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  is  a  suit  in  which  there 
can  be  a  final  determination  of  the  controversy,  so  far  as  it  con- 
cerns him,  without  the  presence  of  the  other  defendants  as  parties 
in  the  cause,  such  defendant  may,  ^'  at  any  time  before  the  trial  or 
final  hearing  of  the  cause,"  file  a  petition  fbr  the  removal  thereof 
"  as  against  him  "  into  the  Circuit  Court  of  the  United  States, 
and  ofier  sufficient  surety  for  entering  copies  of  the  papers  in  that 
court,**  and  it  shall  thereupon  be  the  duty  of  the  state  court  to 
accept  the  surety,  and  proceed  no  further  in  t]^e  cause  as  against 
the  defendant  so  applying  for  its  removal ;  *'  and,  the  copies  being 
entered  in  such  court  of  the  United  States,  the  cause  shall  there 
proceed  in  the  same  manner  as  if  brought  there  by  original  pro- 
cess against  such  defendant;  and  such  removal  shall  not  be  deemed 
to  prejudice  the  right  of  the  plaintiiF  to  proceed  with  the  suit  in 
the  state  court  against  the  other  defendants :  14  U.  S.  Sts.  at 
Large  306. 

The  objects  of  that  act  appear  to  have  been  to  enlarge  the  right 
of  removal,  which  a  defendant  had  under  the  Act  of  1789,  because 
of  alienage  or  citizenship  of  another  state,  in  two  respects  :  1st. 
That  if  either  the  suit  is  brought  for  the  purpose  of  restraining  or 
enjoining  him,  or  the  controversy  can  bQ  finally  determined  so  far 
as  concerns  him  without  the  presence  of  the  other  defendants  as 
parties,  he  may,  when  the  cause  of  action  is  divisible,  remove  the 
case  so  far  as  he  is  concerned,  leaving  the  plaintiff  at  liberty  to 
proceed  with  it  in  the  state  court  against  the  other  defendants ; 
whereas  under  the  Act  of  1789  all  of  the  defendants  against  whom 
relief  is  sought  must  be  capable  of  joining  and  actually  join  in  the 
petition  for  removal :  Bryant  v.  Rich^  106  Mass.  180,  192,  and 
cases  cited ;  Florence  Sewing  Machine  Co,  v.  Orover  ^  Baker 
Sewing  Machine  Co.y  Hampshire,  September  1872;  Sands  v. 
SmUh,  1  Dillon  290 ;  s.  c,  1  Abbott  (U.  S.)  868.     2d,  That  the 
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right  to  file  a  petition  for  removal  in  such  a  case  should  not  be 
limited  to  the  time  of  entering  an  appearance,  but  may  be  exer- 
cised "  at  any  time  before  the  trial  or  final  hearing."  The  act,  as 
particularly  appears  by  its  speaking  of  '^  restraining  or  enjoining  " 
a  defendant,  has  regard  to  suits  in  equity  as  well  as  at  law. 
'*  Trial "  appropriately  designate  a  trial  by  the  jury  of  an  issue 
which  will  determine  the  facts  in  an  action  at  law ;  and  ^^  final  hear- 
ing,*' in  contradistinction  to  hearings  upon  interlocutory  matters, 
the  hearing  of  the  cause  upon  its  merits  by  a  judge  sitting  in  equi- 
ty. The  whole  effect  of  the  change  in  the  statute  in  this  respect 
eeems  to  us  to  have  been  to  allow  the  defendant  the  same  time  to 
elect  whether  he  will  remove  the  case  into  the  Federal  court,  as  he 
has  to  prepare  for  a  trial  at  law  or  hearing  upon  the  merits  in 
equity  in  the  state  court,  and  as  is  allowed  for  the  removal  of  a  case 
between  citizens  of  the  same  state  claiming  lands  under  grants  of 
different  states,  by  the  Act  of  1789,  c.  20,  §  12,  or  a  suit  for  an  act 
done  under  the  Revenue  Laws  of  the  United  States,  by  the  Acts 
of  1833,  c.  67,  §  2,  and  1866,  c.  184,  §  67,  or  under  the  authority 
of  the  President  or  Congress,  by  the  Act  of  1866,  c.  80,  §  8 ;  but 
not  to  allow  him,  after  the  experiment  of  entering  upon  one  such 
trial  or  hearing  in  the  court  in  which  the  suit  is  commenced,  to 
transfer  the  case  to  another  jurisdiction. 

The  Act  of  1867,  c.  196,  is  entitled  **  An  Act  to  amend  the  Act 
of  1866,"  0.  288,  and  provides  that  that  act  shall  be  amended  as 
follows :  **  That  when  a  suit  is  now  pending  or  may  be  hereafter 
brought  in  any  state  court  in  which  there  is  controversy  between  a 
citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,  and  the  matter  in  dispute  exceeds  the  sum  of  five 
hundred  dollars,  exclusive  of  costs,  such  citizen  of  another  state, 
whether  he  be  plaintiff  or  defendant,  if  he  will  make  and  file  in 
sach  state  court  an  affidavit  stating  that  he  has  reason  to  »nd  does 
believe  that,  from  prejudice  or  local  influence,  he  will  not  be  able 
to  obtain  justice  in  such  state  court,  may  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,  file  a  petition  in  such  state  court 
&r  the  removal  of  the  suit  into  the  next  Circuit  Court  of  the  United 
States,"  and  offer  such  surety  as  is  required  "by  the  act  to  which 
this  act  is  amendatory,"  "and  it  shall  be  thereupon  the  duty  of 
the  state  court  to  accept  the  surety  and  proceed  no  further  in  the 
8ait;"^nd  the  said  copies  being  entered  in  the  Federal  court,  "the 
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suit  shall  there  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process:  *'  14  U.  S.  Sts.  at  Large  558. 

This  act  again  dififers  from  the  corresponding  provision  of  the 
Act  of  1789,  c.  20,  as  well  as  from  the  Act  of  1856,  c.  288,  in  two 
particulars:  1st,  The  petition  for  removal  may  be  filed  by  either 
party,  the  plaintiff  as  well  as  the  defendant  who  is  a  citizen  of 
another  state.  2d,  It  must  be  supported  by  his  affidavit  that  he 
has  reason  to  believe  and  does  believe  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  the  state  court. 
But  the  right,  by  whichever  party  claimed,  must  be  asserted  **  at 
any  time  before  the  final  hearing  or  trial  of  the  suit."  These  are 
the  very  words  of  the  Act  of  1866,  c.  288,  and  we  cannot  believe 
that  Congress,  by  transposing  them,  intended  that  a  right  of  re- 
moval, depending  upon  a  mere  affidavit  of  the  party  to  a  condition 
of  things  which  litigants  are  too  often  prone  to  suspect,  and  con- 
ferred by  this  statute  upon  a  plaintiff  who  has  voluntarily  resorted 
to  the  state  court,  as  well  as  a  defendant  who  has  been  compelled 
to  appear  therein  to  protect  his  rights,  should  be  exercised  after 
once  submitting  the  case  to  be  decided  in  the  state  court  upon  its 
merits,  and  at  a  later  stage  than  any  other  suit  is  authorized  to  be 
removed  from  the  state  to  the  Federal  courts,  except  by  writ  of 
error  after  judgment. 

It  follows  that,  when  the  plaintiff  went  to  trial  upon  the  merits 
of  this  action  in  the  Superior  Court,  his  right  to  remove  the  case 
into  the  Circuit  Court  of  the  United  States  ceased,  and  was  not 
revived  by  a  failure  of  the  jury  to  agree,  nor  would  have  been  if  a 
verdict  had  been  returned  by  them  and  set  aside  by  the  court. 

This  conclusion  is  supported  by  well-reasoned  judgments  in  full 
bench  of  all  the  highest  state  courts  which,  so  far  as  appears  by  the 
published  reports,  have  had  occasion  to  consider  the  question : 
Akerly  v.  Vilas^  24  Wise.  165 ;  ITome  Life  Insurance  Co,  v.  Dunn^ 
20  Ohio  State  175 ;  Adams  Express  Co.  v.  Trego^  85  Maryland 
47.  The  decision  of  Mr.  Justice  Miller,  of  the  Supreme  Court 
of  'the  United  States,  in  Johnson  v.  Monell^  Woolworth  390,  re- 
taining jurisdiction  of  an  action  at  law  so  removed  after  one  verdict 
had  been  returned  and  set  aside  in  the  state  court,  would  be  enti- 
tled to  great  weight  if  this  point  appeared  to  have  been  there  ar- 
gued and  considered;  but  it  would  seem  from  the  report  that  it 
was  rather  assumed,  and  that  the  attention  of  that  able  and  learned 
judge  was  chiefly,  if  not  wholly,  directed  to  other  questions.     The 
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only  decisions  known  to  us  which  have  distinctly  aflSrmed  a  aiffer- 
ent  construction  of  the  Act  of  Congress  from  that  which  we  feel 
obliged  to  adopt,  are  of  district  judges  sitting  alone,  and  founded 
on  a  merely  literal  construction  of  the  Act  of  1867,  without  any 
consideration  of  the  earlier  acts  on  the  same  suhject:  Alcerly  v. 
Vaoi,  8  Am*.  Law  Reg.  (N.  S.)  229 ;  DaHy.  McKinney,  9  Blatchf. 
C.  C.  359. 

The  preponderance  of  authority,  therefore,  as  well  as  of  reason, 
appears  to  us  to  be  against  the  right  of  the  plaintiflF  to  remove  this  case 
into  the  Circuit  Court  of  the  United  States.  As  our  decision  is 
against  a  right  claimed  under  the  Constitution  and  Laws  of  the  United 
States,  he  may  seek  relief,  if  he  shall  be  so  advised,  by  writ  of 
error  from  the  Supreme  Court  of  the  United  States,  whose  judg- 
ment upon  such-a  question  must  control  the  action  of  all  other  courts, 
state  or  national :  U.  S.  St.  1789,  c.  20,  §  25 ;  1  U.  S.  Sts.  at 
Large  85 ;  Kanouse  v.  Martin,  14  How.  23,  and  15  How.  198. 

Petition  for  removal  denied. 


Tbe  foregoing  opinion  will  be  found 
of  interest  to  the  profession,  both  from 
the  manner   in  irhieh  the  question  Is 
dealt  with,  and  from  its  great  practical 
imporUnce.     The  mere  words  of  the 
siararc,  especially  in  the   supplementary 
Act  of  1867,  **  at  any  time  before  the 
final  hearing  or  trial  of  the  suit,**  are 
veil  Ailapted  to  express  the  idea  of  nl- 
loviiig  the  removal  of  the  action  into  the 
Cirrait  Court,  at   all  times  before  the 
•  final  hearing  in  the  state  court.'*   Thnt 
would  justify  the  removal  even  after  the 
pwiting  of  a  new  trial  for  any  cause, 
either  by  the  same  court  or  a  court  of 
error.    And  the  occasion  of  passing  the 
Act  of  IS67,  to  etvabie  the  party  to  es- 
cape apprehended  prejudice  in  the  state 
court,  would  seem  rather  to  favor  that 
construction.     The  first  trial  might  have 
shown  a  state  of  feeling   in   the  state 
roan  in  regard  to  the  suit,  justifying  the 
remoTal,  and  which  had  not  been  before 
»u«pected.      The    same    reason    which, 
woulil  justify  Congress  in  extending  the 
times  for  filing  the  petition  for  removal, 
from  the  •*  entry  of  an  appearance  "  to 
the  lime    of  hearing  upon  the  merits 


might  equally  well  justify  extending  it 
to  any  time  before  the  final  trial,  where 
more  than  one,  for  any  reason,  should 
occur.  This  is  certainly  not  an  unrea- 
sonable construction  of  the  statute  of 
1867.  It  is  the  one  to  which  we  should 
have  naturally  inclined,  both  from  the 
words  of  the  statute  and  the  taste  of  the 
times,  as  being  the  one  expressing  the 
real  purpose  of  the  act.  This  construc- 
tion renders  the  provision  just  about 
such  an  one  as  the  natural  jealousy,  en- 
gendered by  our  late  conflict,  and  the 
consequent  asperity  of  feeling  and  want 
of  respect  and  confidence,  would  lend 
one  to  expect  the  framer  of  this  stntute 
might  have  had  in  his  mind  the  hope  to 
mend.  The  phra>eulogy  of  the  ufiidavit 
required  to  be  filed  in  support  of  the 
motion  or  petition  wouM  seem  to  fiivor 
these  conjectures  ;  and  we  should  not 
feel  much  surprised  to  Irave  the  national 
courts  take  the  same  view  of  the  statute 
of  1867,  which  the  Superior  Court  of 
Massachusetts  seem  to  ha\'e  done.  This 
construction  seems  to  us  entirely  in 
keeping  Ymh  the  tinkering  spirit  of  re- 
cent legislation,  both  state  and  national. 
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And  we  sappose  it  is  the  duty  of  courts 
to  carrj  out  the  fairly  expressed  pur- 
poses of  all  legislation,  without  regard 
to  the  opinion  they  may  entertain  of  its 
necessity  or  good  taste. 
.  But  we  must  say,  that  in  studying  the 
snbject,  and  especially  the  opinion,  we 
cannot  but  commend  its  fairness  and 
dignity,  and  admire  the  conclusion  to 
which  it  comes,  as  calculated  to  maintain 
proper  respect  for  the  spirit  of  the  na- 
tional legislation  in  general,  and  espe- 
cially towards  the  state  courts.  The  idea 
of  Congress  making  a  solemn  enactment 
allowing  a  plaintiff,  who  had  elected  to 
bring  his  action  in  a  state  court  and 
had  there  made  the  experiment  of  one 
unsuccessful  trial  to  remove  his  suit  into 
the  national  courts,  upon  the  filing  of  the 
prescribed  affidavit,  which  really  means 
little  more  than  that  he  feared  he  might 
fail  to  recover,  if  he  took  the  final  trial 
in  that  court,  would  seem  to  afford  very 
nnosual  facility  to  parties,  and  especially 
to  plaintiffs,  to  elect  a  new  tribunal, 
when  the  first  inclined  against  them.  It 
is  machthe  same  in  principle  as  allow- 
ing the  action  to  be  removed  during  the 
trial.  But  we  suppose  it  must  be  the 
duty  of  state  courts,  and  it  surely  should 
be  the  policy  of  the  national  courts,  to 
adopt  each  constmctions  of  the  Acts  of 
Congress  as  will  make  them  most  accord 
with  the  highest  demands  of  justice  and 
propriety,  and  to  escape,  as  far  as  possi- 
ble, the  implication  of  any  obvious  dis- 
respect towards  the  state  cotirts,  whether 
north  or  south. 

In  this  view,  it  seems  to  as  the  learned 
Chief  Justice,  in  his  opinion,  has  pre- 
sented an  ingenious  and  happy  argument 
in  favor  of  the  condosion  to  which  he 
comes.  By  treating  ' '  final  hearing  "  as 
a  mere  synonyme  for  "trial,''  we  natu- 
rally reach  the  conclusion  that  nothing 
more  was  intended  by  the  terms  of  the 
Act  of  1866,  <*  trial  or  final  hearing," 
than  a  trial  upon  the  merits.  And  if  the 
mere  reversal  of  these  terms,  ip  the  Act 
of  1867,  mas  not  intende«2  to  alter  their 


construction,  which  would  be  impro- 
bable, perhaps  we  shall  have  no  difil- 
cnlty  in  saying  that  the  petition  fbr 
removal  must  be  filed  before  any  trial 
upon  the  merits.  And  we  suppose,  tliat 
the  discharge  of  one  jury,  for  any  cause, 
before  verdict  and  impaniielling  another, 
whether  the  same  day,  or  the  next,  or 
next  week,  or  next  term,  is  but  the  con- 
tinuation of  the  trial  of  the  action  upon 
the  merits  to  iu  desired  resnlt.  The 
trial  is  not  completed,  for  any  practical 
purpose,  until  verdict.  •  But  this  argu- 
ment will  not  apply,  where  a  new  trial, 
for  any  reason,  is  granted.  And  to  jus- 
tify the  coDstmction  of  the  court,  we 
must  adopt  the  view  before  stated,  that 
the  petition  must  be  filed  before  any  trial 
upon  the  merits.  Unless  this  view  is 
maintainable,  we  must  adopt  the  opposite 
alternative,  that  so  long  as  the  suit  re- 
mains awaiting  trial  upon  the  merits,  it 
may  be  removed,  under  the  Act  of  1 867, 
a  purpose  which  we  should  be  sorry  to 
believe,  that  Congress  have  expressed, 
in  the  form  of  legislation. 

But  the  decisions  of  the  state  couru, 
upon  all  questions  of  this  nature,  are 
subject  to  revision  by  the  national 
courts,  in  some  form.  In  this  case  the 
petitioner  may  renew  his  petition  in  the 
Circuit  Court,  and  that  court  may  take 
the  action  out  of  the  state  courts  and 
proceed  to  hear  and  determine  it :  Sprag^ 
ginn  V.  County  Court  of  Humphries^  Cooke 
160;  Laddy.  Tudor,  3  W.  &  M.325  ;  Ex 
parte  Turner,  3  Wall.  Jr.  258.  So  too 
if  the  state  court  order  the  removal,  the 
Circuit  Court  is  not  bound  by  it,  hut  may 
remand  the  action  to  the  state  court: 
Urtetiqui  v.  D'Arcjf,  9  Vet.  U.  S.  692. 

This  whole  subject  of  the  Federal 
courts  supervising  the  decisions  of  the 
state  courts,  is  one  of  vast  importance 
as  well  as  of  great  delicacy.  And  it  is 
the  one,  above  all  others,  which  deter- 
mines the  superiority  of  the  national 
power  above  that  of  the  states.  It  seems 
wonderful  that  there  should  ever  have 
heen  any  controversy  upon  the  point  of 
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the  pAramoiint  natare  of  the  national  the  national  courts  upon  these  subjects. 

•HtiioritT.    And  some  of  the  southern  But  that  is  all  now  laid  aside,  for  ever  we 

lUte  coarts  had  the  sagacity  to  perceive  trust,  ana  the  danger  will  now  be,  that 

tint  this  power  in  the   national  courts,  the  national  courts,  by  favoring  Acts  of 

to  measure  the  extent  of  the  national  Congress,  by  little  and  little,  will  finally 

fonctions,  and  to  define  the  mode  of  their  reduce    the   jurisdiction  of    the    state 

opcrijion,  as  well  as  to  limit  and  restrain  courts  to  very  inferior  and  insignificant 

those  of  the  sutes  upon  subjects  com-  proportions.     It  is  matter  of  satisfaction 

mitted  to  the  national  authority,  were  that  hitherto  there  has  been  no  general 

entirely  subversive  of  their  ideas  of  state  cause  of  complaint  on  this  head,  what- 

lovereignty,  and  accordingly  claimed  for  ever  may  be  thought  of  some  exceptional 

their  coarts  paramount   authority  with  cases.  I.  F.  R. 


Court  of  Appeali  of  Kentucky. 

LOUISVILLE,  CINCINNATI  AND  LEXINGTON  RAILROAD  CO., 
Appellant,  v,  JOHN  HEDGER,  Appbllh. 

Carriers  of  live-stock  are  not  insurers.  For  accidents  necessarily  incident  to  the 
lire-stock  in  transportation,  they  are  not  liable. 

They  are  bound  nevertheless  to  extraordinary  diligence,  such  as  a  prudent  and 
eireful  man  wonld  exercise  in  the  business  of  stock  transportation. 

They  cannot  discharge  themselves  from  this  liability  by  any  contract  with  the 
ovner  of  the  live-stock. 

Common  carriers  may  limit  their  liability  as  insurers  by  special  agreement ;  but 
inch  agreement  cannot  be  implied  from  the  publication  of  notices  by  the  carrier, 
Btless  the  owner  knows  of  such  notices,  and  expressly  assents  to  the  limitation  of 
liibility  therein  contained.     (Per  Phyor,  J.) 

The  loss  or  injury  of  live-stock  in  the  custody  or  care  of  the  carrier,  is  primd 
(not  eTi<lence  of  negligence. 

Bnt  when  the  owner  takes  charge  of  his  stock  during  transportation,  negligence 
■■St  be  shown  to  render  the  carrier  liable. 

Appeal  from  the  Kenton  Circuit  Court. 

The  appellee,  John  Hedger,  on  February  8th  1872,  delivered 
a  Dumber  of  horses  to  the  agent  of  the  Louisville,  Cincinnati  and 
Lexington  Railroad  Co.,  at  its  station  known  as  Elliston's,  on  what 
is  called  the  Short  Line  Road,  to  be  shipped  to  the  city  of  Louis- 
ville. After  the  company  had  taken  possession  of  the  stock,  in  tlie 
attempt  to  drive  them  from  the  pens  through  a  lane  or  chute  into 
tie  car5,  one  of  the  horses  had  its  leg  broken,  causing  its  death. 
The  present  action  was  instituted  against  the  '  company  for 
•laaiages,  in  which  it  is  alleged  that  the  loss  sustained  by  the 
•appellee  by  reason  of  the  injury  to  his  horse  was  the  result  of  the 
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carelessness  and  negligence  of  the  company,  or  its  employees,  <^\ 
in  an  amended  petition  it  is  alleged,  "  that,  by  reason  of  the  care- 
less, negligent  and  unskilful  manner  in  which  the  chute  leading 
from  the  defendant's  stock-pens  into  its  cars  was  constructed  and 
kept  by  the  defendant  and  its  agents,  the  loss  was  sustained.** 

The  appellant,  for  answer,  denied  all  negligence,  and  insisted, 
1st.  That  the  common-law  liability  of  common  carriers  does  not 
apply  to  the  company  in  its  undertaking  to  carry  live-stock.  2d. 
That  by  a  special  contract  made  with  the  appellee  the  defendant 
was  not  liable  except  for  criminal  neglect.  3d.  That  the  loss  of  • 
the  horse  was  caused  by  the  reckless  acts  of  the  appellee  and  his 
agents.  The  law  and  facts  were  submitted  to  the  court,  and  a 
judgment  rendered  against  the  appellant  for  one  hundred  and 
thirty  dollars,  the  value  of  the  horse,  from  which  this  appeal  was 
prosecuted. 

The  opinion  of  the  court  was  delivered  by 

Pryor,  J. — By  the  doctrine  of  the  common  law,  common 
carriers  are  made  liable  for  all  damages  to  and  loss  of  goods  dur- 
ing transportation,  unless,  as  said  by  Redfield,  "  the  loss  results 
from  the  act  of  God,  which  is  limited  to  inevitable  accident,  or 
from  the  public  enemy — inevitable  accidents  are  restricted  to  such 
as  come  from  a  force  superior  to  all  human  agency  either  in  their 
production  or  resistance :  **  Redfield  on  Railways,  2d  vol.  chap. 
26,  p.  4.  A  common  carrier  is  in  effect  an  insurer  of  the  goods 
placed  under  his  charge,  and  his  responsibility  begins  with  their 
reception,  and  continues  until  they  reach  their  place  of  destination, 
or  where  he  undertakes  to  deliver  them.  This  wise  and  salutary 
rule  of  liability  had  its  origin  at  a  time  when  the  demands  of  car- 
rying freight  were  not  very  frequent,  and  when  no  such  modes  or 
facilities  for  conveyance  existed  as  railroads,  steamboats,  turn- 
pikes, &c.  ;  and  in  the  investigation  of  this  case,  no  precedent  has 
been  found,  in  any  of  the  earlier  elementary  books,  where  the 
responsibility  of  a  common  carrier  is  fixed,  or  even  discussed,  upon 
his  undertaking  to  carry  live-stock.  The  reason  doubtless  is  that 
this  character  of  freight  did  not  then  enter  into,  or  form  a  part  of 
the  business  of  a  common  carrier,  or,  in  other  words,  the  trans- 
portation of  live-stock  by  such  modes  was  unknown  to  the  comnoon 
law.  It  would  certainly  be  unreasonable  to  hold  carriers  liable  fc»r 
the  injuries  that  cattle,  hogs  and  other  live  animals  might  inflict 
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on  each  other  when  confined  in  one  car,  as  is  the  usual  mode  of 
carrying  them.  A  railroad  company  does  not  undertake,  unless 
by  special  agreement,  when  live-stock  is  placed  upon  its  cars,  to 
become  liable  in  the  event  the  stock  should  injure  each  other  by 
kicking,  hooking  or  such  other  accidents,  as  no  one  could,  even  by 
the  exercise  of  the  greatest  diligence,  prevent.  In  making  the 
carrier  responsible  for  all  such  injuries. to  this  character  of  freight 
whilst  in  his  charge  would  be  imposing  a  degree  of  care  and  dili- 
gence that  no  one  would  undertake  to  exercise,  and  place  such  a 
restriction  upon  trade  with  reference  to  the  transportation  of  such 
property  as  would  result  ia  the  abandonment  of  any  such  employ- 
ment. The  common-law  liability  of  a  common  carrier  does  not 
apply  to  a  case  like  this,  and  for  such  accidents  as  are  necessarily 
incident  to  live  animals  in  their  transportation  upon  our  railroads 
the  carrier  cannot  be  held  responsible  :  C7arft  v.  Syracuse  ^  Moch- 
ester  liailroadj  4  Kernan  570 ;  Michigan  Southern  ^  Northern 
Indiana  Railroad  v.  McDonagh^  21  Mich.  165. 

It  becomes  necessary,  however,  in  this  case  to  determine  the 
liability  of  the  company,  and  the  degree  of  care  and  diligence 
required  in  the  carrying  of  live  freight.  In  our  opinion  the  com- 
pany, when  it  undertakes  the  exercise  of  this  public  employment, 
should  be  held  to  a  greater  degree  of  diligence  than  that  required 
of  a  mere  bailee.  The  liability  of  the  carrier,  it  is  true,  is  greatly 
lessened  by  relaxing  the  rule  applicable  to  carrying  ordinary  goods 
and  wares,  still  this  modification  of  the  principle  does  not  relieve 
him  from  that  high  degree  of  diligence  that  the  nature  of  the  em- 
ployment requires.  In  the  construction  of  stock-pens,  chutes,  and 
in  affording  the  means  of  transportation,  the  company  should  be 
held  to  that  degree  of  care  and  diligence  that  a  prudent  and  care- 
ful man  would  exercise  in  such  matters.  Although  the  stringency 
of  the  common-law  rule  does  not  apply  in  a  case  like  this,  still  the 
character  of  the  employment  is  not  changed,  and  if  live-stock 
should  be  lost  or  injured  whilst  in  the  custody  and  care  of  the 
company  or  its  agents  for  transportation,  this  ^hovXAhe  primd  facie 
evidence  of  negligence,  and  the  burden  of  proof  is  on  the  carrier 
to  rebut  this  presumption.  Greenleaf  on  Evidence,  2d  vol.  sec. 
19,  says : — "  That  in  all  cases  of  loss  by  a  common  carrier  the  bur- 
den of  proof  is  on  him  to  show  that  the  loss  was  occasioned  by 
the  act  of  God,  or  the  public  enemies."  The  fact  that  the  liability 
is  lessened  in  cases  like  this  does  not  change  this  rule. 
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It  is  maintained  by  the  company  that  although  it  may  have  been 
guilty  of  ordinary  negh'gence  in  not  providing  a  sufficient  chute, 
on  account  of  which  the  horse  was  injured,  yet  it  is  not  h'able  for 
the  reason  that  an  express  contract  was  made  by  the  company 
through  its  agent  with  plaintiff's  agent  (the  plaintiff  consenting 
thereto),  by  which  the  latter  agreed  to  take  charge  of  the  stock  dur- 
ing' transportation,  load  and  unload  them  with  the  assistance  of 
the  employees  of  the  company,  and  "  will  relieve  the  company  from 
responsibility  for  loss  and  damage  to  said  stock,  or  for  any  injury 
to  any  person  from  any  cause  except  the  criminal  negligence  of 
its  employees.*'  Redfield  on  Railways,  vol.  2,  p.  80,  says: — "It 
would  seem  to  be  the  result  of  the  decisions  everywhere  that  car- 
riers may  limit  their  common-law  responsibility  as  insurers  by 
special  contract."  There  is  no  good  reason  why  such  contracts 
should  not  be  deemed  valid,  and  this  court,  in  repeated  decisions, 
has  recognised  the  right  of  the  carrier  to  relieve  himself  from  the 
burden  of  insurer,  but  has  never  gone  so  far,  when  the  question  was 
directly  made,  as  to  adjudge  that  a  common  carrier  could  by  con- 
tract release  himself  from  liability  for  the  loss  or  injury  to  prop- 
erty resulting  from  his  own  negligence,  or  that  of  his  employees. 

In  the  case  of  the  Adams  Express  Company  v.  Nock^  2 
Duvall  564,  this  court,  in  alluding  to  the  contrac4;  affecting 
merely  the  liability  of  the  carrier  as  insurer,  said :  "  That 
analogy,  principle  and  authority  now  preponderate  decidedly  in 
favor  of  such  contracts  when  fairly  made  without  duress,  imposi- 
tion, &c.,  but  no  such  contract  will  ever  be  implied  from  the  mere 
publication  of  notice,  that  the  carrier  will  exact  conditions  essen- 
tially variant  from  those  prescribed  by  law,  nor  in  a  case  of  im- 
portunate necessity  for  immediate  transportation  and  a  refusal  to 
carry  without  a  special  contract,  should  the  exaction  of  such  a  con- 
tract be  sanctioned.*'  We  think  that  this  liability  should  not  be 
restricted  upon  the  implied  assent  of  the  owner  of  the  goods  to  be 
presumed  from  the  publication  of  notices,  fixing  the  liability  of 
the  carrier,  but  there  must  be  evidence  of  an  express  agreement, 
either  by  a  special  contract  entered  into  by  the  parties;  or  by  a 
knowledge  of  the  restriction  of  liability  contained  in  a  public  notice 
on  the  part  of  the  owner  and  his  express  assent  thereto,  which  is 
in  effect  a  special  contract :  Davidson  v.  Graham,  2  Ohio  State 
Reports  133.  If  the  carrier  can  release  himself  by  contract 
for  ordinary  negligence,  he  can  also  for  criminal  neglect,  and  in 
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this  way  assume  no  responsibility  whatever.  Such  a  ruling  would 
dispense  with  everything  like  diligence  and  honesty  in  the  dis- 
charge of  these  public  duties,  and  be  certainly  destructive  of  public 
interests.  No  one  undertaking  such  an  employment  should  be 
allowed  to  contract  so  as  to  relieve  himself  against  his  own  negli- 
gent act,  and  in  determining  the  question  of  negligence,  public 
policy  requires  that  he  should  be  held  to  extraordinary  diligence. 

When  the  owner  contracts,  however,  to  load  and  unload  his 
stock,  and  to  take  charge  of  them  during  their  transportation,  as  in 
this  case,  and  does  in  fact  do  so,  the  burden  of  proof  when  the 
company  is  charged  with  negligence  for  the  loss  or  injury  to  stock 
is  apon  the  owner,  as  the  party  who  has  the  care  of  the  property 
is  presumed  to  know  how  the  injury  occurred,  and  must  himself 
saffcr  the  loss  unless  negligence  is  shown  on  the  part  of  the  carrier 
or  his  employees.  In  this  case  the  company  attempted  to  show 
that  the  appellee  and  his  hands,  by  crowding  the  stock  into  the 
chute  against  the  advice  of  its  agent,  caused  the  injury,  whilst  on 
the  other  hand  the  appellee  introduced  proof  to  show  that  it  re- 
sulted from  the  defective  condition  of  the  chute. 

Upon  this  point  there  was  conflicting  testimony,  and  whilst  we 
cannot  concur  with  the  court  below,  **  that  the  company  should  be 
heM  liable  as  insurers  of  the  property,"  the  judgment  must  be 
Affirmed  upon  the  issue  of  fact,  presented  by  the  pleadings  and 
proof. 

The  Act  of  the  Legislature  approved  February  8th  1870, 
authorizing  the  Lexington  k  Frankford  Railroad  Company,  since 
consolidated  with  this  company,  to  contract  specially  for  the  trans- 
portation of  live-stock  as  the  parties  might  agree,  conferred  no 
greater  right  in  this  regard  than  the  company  already  had. 

The  law  of  oommoii  carriers   is   re-  sabject  of  this  note  is  the  peculiar  posi- 

•arkiUy  free  from  technical  difficulties,  tion  of  carriers  of  live-stock ;  but  this 

The  innirattce  liability  attached  to  them,  topic  is  so  entangled  with  the  broader 

fron  the  earliest  recorded  decisions,  is  question,  that  a  brief  statement  will  be 

fetaded  apon  the  broadest  considera-  necessary  of  the  existing  law  on  the 

tioBs  of  paUic  policy;  and  their  ri^ht  right  of  the  common  carrier  to  limit  his 

10  limit  that  liability  by  express  con-  liability  as  an  insurer. 
tntt,  while  it  can  hardly  be  justified  on        By  a  long  train  of  decisions,  begin- 

•hieract  reasoning,  has  arisen  from  the  ning  with  Southcote*»    Case,  4  Heports 

praetietl  hardship  of  enforcing   in   all  S4,  and  extending  to  1830,  it  was  held 

cwec  iKainst  the  carrier  a  responsibility  in  England  that  the  carrier  might,  by 

vsieh  neither  party  to  the  contract  may  special     agreement    or    notice,   excuse 

"•Te  uiiended  to  in%'oke.     The  special  himself  from  all  accidents  except  those 
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resalting  from  his  ow.i  npirlijfcncc.  1 1 
1830  the  Carriers  Act  (I  Wm.  4,  c.  68) 
provided  thnt  no  public  notice  or  declara- 
tion could  as  such  in  any  way  affect  the 
carrier's  liability ,  though  special  con- 
tracts  could  be  made  as  at  common  law. 
Lender  this  section,  the  courts  held  that 
a  public  notice  brought  home  to  the 
other  party  was  a  special  contract ;  and 
then,  by  a  series  of  decisions  extending 
from  1849  to  1854,  that  by  such  notice, 
or  by  special  contract,  tiie  carrier  might 
exoneratd'himself  even  from  the  conse- 
quences of  gross  negligence.  These  de- 
cisions led  to  the  Railway  Traffic  Act 
(17  and  18  Vict.  c.  31),  which  enacted 
in  substance  that  no  railway  or  canal 
company  should  limit  its  liability,  un- 
less by  special  contract  signed  by  the 
other  party,  and  held  reasonable  by  the 
court  before  whom  the  question  v/as 
brought.  Several  cases  have  been  de- 
cided under  this  act,  which  are  referred 
to  and  commented  upon  in  Pech  v.  North 
Staffordnhire  /?.  72.  Co.,  10  H.  of  L- 
Cases  473,  by  the  decision  in  which 
(the  Exchequer  Chamber  reversing  the 
Queen's  Bench,  and  the  House  of  Lords 
the  Exchequer  Chamber)  the  construc- 
tion of  the  act  was  finally  settled. 

The  question  obviously  arises  :  What 
conditions  will  bo  held  reasonable? 
Many  cases  will  be  found  collected  in 
Browne  on  Carriers^  pp.  171,  &c.  When 
there  are  alternative  modes  of  carriage, 
by  one  of  which  the  carriers  are  insurers, 
while  the  other,  for  which  a  lower  rate 
is  charged,  is  to  be  at  the  owner's  risk, 
the  company  has  been  discharged ; 
Simom  v.  G.  W,  R.  H.  Co,  18  C.  B. 
805  ;  Robinson  v.  G.  W.  R.  R.  Co,,  1 
H.  &  R.  97,  L.  R.  1  C.  P.  829.  See 
also  Mc Andrew  v.  Efectric  Telegrajih  Co,, 
17  C.  B.  3,  decided  upon  the  same 
grounds.  But  in  all  cases  the  increased 
rate  must  not  be  exorbitant.  The 
extra  charge  will  be  reasonable  (I)  if 
the  goods  or  live-stock  carriefl,  be  es- 
pecially valuable  or  especially  liable  to 


injury  on  the  journey ;  (2)  if  the  ordl. 
nary  rate  of  the  road  be  charged  for  in- 
surance by  the  carrier,  and  a  lower  rate 
for'  owners  who  take  their  own  risk  : 
Aliday  V.  G.  W.  R.  R.  Co.,  5  B.  &  S. 
903.  The  alternative  higher  rate  mu^t 
iM  erery  respect  be  reasonable  :  IJnytt  v. 
W.  4'L.  R.  R.,  15  Ir.  C.  L.  Rep  37. 
To  apply  the  act  to  live-stork:  il 
seems  reasonable  for  a  carrier  to  limit 
his  liability  more  strictly  in  one  respect 
than  for  dead  freight.  The  **  proper 
vice'*  of  animals  conveyed  in  railway 
cars,  their  kicking,  stamping,  goring 
each  other,  or  falling  prostrate  in  the 
car  in  their  efforts  to  escape,  it  is  gene- 
rally impossible  for  the  carrier  to  guunl 
against,  and  therefore  he  may  stipulate 
that  injurie9  so  caused,  shall  not  be 
within  his  insurance.  This  has  been  re- 
peatedly decided  in  England  since  the  ^- 
Traffic  Act;  see  especially  Blower  r. 
G.  W.  R.  R.  Co,,  L.  R.  7  C.  P. 
655,  decided  in  May  1872,  and  Kendal 
V.  L,  i-  G,  W.R,  R.  Co,,  in  the  Law 
Times  for  June  15th  1872.  In  both  thesa 
cases  the  owner  had  signed  a  consign- 
ment note,  releasing  the  company  from 
liability,  but  the  decisions  turned  upon 
the  common-law  liability,  which,  it  was 
decided,  did  not  apply  to  injones  caused 
by  the  proper  vice  of  the  animal.  See 
also  the  intimation  in  McManus  v.  G. 
\V,  R,  R,  Co.,  2  H.  &  N.  693,  4  H.  & 
N.  827.  What  is  proper  vice,  as  dis- 
tinguished from  want  of  care  or  negli- 
gence of  the  carrier,  is  well  laid  down  by 
WiLLES,  J.,  in  Blower  v.  G.  W,  R,  /?. 
Co.  The  question  is  often  one  of  the 
burden  of  proof.  The  loss  or  injury  of 
the  animals  in  transitu  is  a  prima  facios 
of  negligence ;  this  the  company  may 
rebut  by  showing  that  all  ordinary  and 
proper  precautions  were  taken  ;  the  bur- 
den is  then  upon  the  owner  to  show 
actual  neglect.  Whether  the  carrier 
may,  by  offering  alternative  conveyance 
at  a  higher  rate,  contract  against  hia 
own   liability  for  negligence,  is  appar- 
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enrlv  decided  in  the  affirmative.  But 
ihe  cummon  law,  apart  from  legislation 
CM-  H;;reement  lietween  tiit  parties, 
eridently  lays  down  for  the  carrier  of 
slock  in  England,  a  measure  of  respon- 
^ibiiitr  less  onerous  than  that  of  an  in- 
sarcr^  though  greater  than  that  of  a 
mere  bailee. 

In  tliis  country  it  is  well  settled  that  a 
airier  may,  by  special  contract,  protect 
himself  except  for  loss  resulting  from 
bis  own  neglect.  It  was  indeed  at  one 
time  held  in  New  York  that  the  common- 
law  liability  could  not  be  relaxed  :  Hol^ 
liiter  V.  AWcn,  19  Wendell  235  ;  Cole 
T.  Goodwin f  Id.  251  ;  Clarh  r.  Faxton, 
21  Wend.  153 ;  Gould  r.  IHil,  2  Hill 
623.  But  these  cases  were  overruled  in 
Dorr  V.  SUam  Nnv.  Co  ,  2  Sandford  136, 
i>nd  (he  law  assimilated  to  that  of  the 
other  Ptsies  :  see  Aferchanis*  Bank  v.  N, 
J.  Slean  Nov.  Co.,  6  Howard  344; 
PraM,  R,  R.  V.  flenderson,  50  Penn.  St. 
315  ;  Faraham  r.  C.  ^  A,  R,  R.  Co,  55 
I'enn.  St.  23 ;  Davidson  v.  Graham^  2 
Uliio  St.  131,  qualifying  Jones  v.  Voor- 
*«v<,  10  Ohio  145  ;  Graham  v.  L/avis,  4 
Ohio  St.  362  ;  ///.  Cent.  R,  R.  Co,  t. 
.^</fl«i,  42  III.  474  ;  Craig  v.  Childress^ 
Peck  270,  as  representing  an  almost 
unanimous  course  of  decision. 

Nor  is  it  questionable  that  carriers  of 
lire-stock  are  exempted  from  couse- 
qocnces  arie^in?  from  the  proper  vice  of 
the  sniraals :  see  Clarke  v.  Rttchester  and 
Ssrnru»e  R.  R.  Co.,  14  N.  Y.  570 ;  IhJl 
T.  Rfjifro,3  Metcalf  (Ky).  51  ;  Smifh 
r.  .V.  //.  4'  N.  R.  R.  Co.,  12  Allen  531. 
On  the  oiher  hand»  ilie  cnrrier  will  be 
liable,  if  his  negligence  was  in  any  way 
insunmental  in  bringing  on  the  injury  : 
Soger  t.  P.  S.  ^  P.  ^  E,  R.  R.  Co.,  31 
Maine  238 ;  WtUh  v.  P.  f.  \V,  ^  C. 
ft.  ft.  Co,  10  Ohio  St.  65;  Clarke  v, 
/?.  ^  S.  R,  R.  Co.,  supra  ;  Am,  Express 
<'o,v.  Sands,  55  Penn.  St.  140.  One 
ctse  only  has  been  found  holding  that  the 
carrier  of  lire-stock  can  Contract  against 
Hii  own  negligence:  Uetts  v.  Farmers^ 


Loan  ^  Trust  Co,^  21  Wise.  80,  in  which 
the  ground  of  decision  was  that  stock 
transportation  was  a  new  kind  of  carry- 
ing, unknown  to  the  law  when  the  strict 
rule  of  liability  was  laid  down,  and  was 
therefore  to  be  regarded  purely  as  a 
matter  of  contract  between  the  parties. 
Unsupported  as  it  is,  this  decision  cannot 
be  regarded  as  law.  The  same  reasons 
which  induced  the  courts  to  enforce  m 
strict  responsibility  against  carrierM  or 
freight,  apply  in  full  measure  to  srork 
transportation.  Negligence  cmu  i.ewr 
be  contracted  against  when  the  occn- 
pation  is  public,  requiring  a  franchisr 
from  the  legislature,  and  constituting  n 
rirtual  monopoly.  Railways  are  ilie 
great  carriers  of  stock ;  and  the  common- 
law  liability  must  attach  to  this  species 
of  conveyance  as  fully  as  to  that  of 
goods  or  luggage.  The  carrier  is  an 
insurer  against  all  accidents  except  those 
produced  by  the  proper  vice  of  the  ani- 
mals, against  which  every  reasonable 
precaution  has  been  taken.  If  there  be 
on  the  carrier's  part  any  negligence 
concurrent  with  the  proper  vice  of  the 
animals,  he  will  in  all  cases  be  liable : 
Smith  V,  N.  H.  ^  A.  R.  R.  Co.,  12  Al- 
len 531  ;    Welsh  v.  R.  R,  Co.,  supra. 

This  is  in  substance  the  decision  in  the 
principal  case ;  and  leads  to  the  obvious 
conclusion  that,  as  the  carrier  of  freight 
may  by  agreement  limit  his  liability  for 
all  losses  not  arising  from  his  own  neg- 
ligence, so  may  the  stock  carrier.  In 
many  cases,  horses  and  oxen  in  transit 
are  injured  in  accidents  arising  neither 
from  their  proper  vice  nor  from  the 
carrier's  neglect.  Such  are  collisions 
with  another  carrier,  or  with  a  third 
party,  entirely  the  fault  of  the  latter : 
accidental  (ires,  mistaking  a  light,  at- 
tacks by  a  mob  or  by  robbers,  &c.  In 
all  these  circumstances  the  special  con- 
tract would  probably  be  the  determining 
element  in  the  case.  That  such  contracts 
should  be  open  to  the  freight  carrier, 
and    forbidden   to  the  carrier  of   live- 
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stock,  whose  control  over  his  cattle  is 
far  less  than  his  brother  bailee's  orer  his 
trunks  and  boxes,  would  establish  an 
unjust  disproportion  between  power  and 
responsibilitx.  The  authorities  are  clear 
that  the  carrier  of  live-stock  maj  protect 
iiiiiiself  by  arrangement  with  the  owner, 
•  iDtn  all  liability  except  for  negligence. 
The  question  remains,  what  will  be 
accuuiitcd  negligence  in  the  carrier  of 
stock  1  This  is  rather  a  matter  of  com- 
mon sense  than  of  law.  Negligence  is 
a  relative  term,  and  exists  or  does  not 
exist  according  to  the  species  of  property 
conveyed.  It  is  negligence  to  omit  any 
precaution,  consistent  with  the  main 
purpose  and  limited  powers  of  the  car- 
rier, and  required  by  the  nature  of  the 
thing  carried  ;  e.  g.,  to  fasten  securely 
the  doors  of  stock  cars,  so  as  to  resist 
the  struggles  of  unruly  animals  (Smith 
V.  N.  H.  4r  N.  R,  R.  Co.,  Mujyra)  to  use 
incombustible  materials  for  bedding 
{Powell  V.  Penna.  R.  R.  Co.,  8  Casey 
416),  to  remove  projecting  rails  or  sta- 
ples, and  generally  to  provide  proper 
cars  and  means  of  locomotion  :  Wehh  v. 
R.  R,  Co.,  supra.  It  has  been  said  that 
he  is  held  to  extraordinary  diligence,  to 
that  degree  of  diligence  which  very  care- 
ful and  prudent  men  take  of  their  own  ani- 
mals {Davidson  v.  Graham,  S  Ohio  St. 
131),  and  is  responsible  for  all  losses 
arising  from  a  neglect  of  that  high  de- 
gree of  diligence  ;  and  this  is  true,  with 
the  qualification  that  the  precaution  to  be 
taken  be  consistent  with  his  main  duty 
oi  carriage.  The  sixe  and  number  of 
railway  cars  is  necessarily  limited.  This, 
in  the  case  of  freij;ht,  which  can  be 
ilo8eiy  packed,  or  in  that  of  passengers, 
whose  inreiligence  is  supposed  to  protect 
ilicm,  and  in  whom  concurrent  negli- 
uence  will  excuse  the  carrier,  is  usnsliy 
not  material  ;  but  in  the  case  of  live- 
stock it  is  very  important.  Horses  and 
cattle  must  be  put  side  br  side  into  a 
stock  car,  must  be  fastened  in  one  posi- 
tion, and  must  in  that  state  be  carried 


at  great  speed  for  many  miles.  Ex- 
perience has  shown  that  under  such 
circumstances  they  frequently  become 
wild,  break  loose,  kick  or  gore  each 
other,  or  fall  down  and  are  unable 
to  rise.  It  will,  therefore,  be  ne- 
gligence in  the  railway  company  not 
to  take  such  precautions  against  these 
frequent  accidents  as  the  nature  of  the 
cars  permits.  They  must  see  that  the 
cars  are  perfect  and  safely  fastened,  that 
the  animals  are  securely  tied,  that  the 
train  does  not  turn  a  corner  at  such 
•speed  as  to  throw  them  down.  Having; 
done  so,  it  may  nevertheless  happen  that 
injury  will  result  from  the  proper  vice 
of  the  live-stock,  and  in  such  case  the 
company  will  not  be  liable.  The  ques- 
tion in  each  case  is,  has  the  carrier 
taken  the  precautions  required  by  the 
nature  of  the  animal  and  consistent  with 
its  conveyance  ?  Under  this  definition 
numerous  cases  arise  most  diflScult  of 
decision.  For  instance,  if  a  new  stock 
car  can  be  introduced  upon  some  lines, 
provided  with  partitions  which  separate 
each  animal  from  its  fellows,  and  there- 
by diminish  the  chance  of  injury  to  him 
and  to  them,  will  it  be  negligence  in  any 
railroad  company  not  to  adopt  such 
cars?  Again,  in  the  case  of  collision, 
not  the  fault  of  the  carrier,  by  which 
animals  are  so  frightened  that  they  break 
loose  and  are  injured,  is  the  carrier,  in 
the  absence  of  special  agreement,  liable  ? 
Such  cases  are  decided  in  England,  un- 
der the  Traffic  Act,  by  the  judge,  in 
this  country  by  the  jury  under  the  direc- 
tion of  the  court ;  but  in  all  cases  the 
test  is  that  above  indicated. 

The  question  frequently  arises,  as  in 
the  principal  case,  what  eflfect  has  the 
fact  that  the  owner  or  his  agent  accom- 
panied the  stock  ?  This  depends  upon 
the  degree  of  supervision  exercised  by 
him  over  the  animals,  for  to  that  degree 
the  liability  of  the  carrier  is  undoubtedly 
lessened :  White  v.  Winneaimet  Co.,  7 
Cush.   155.     The  stock  may  be  packed 
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bjr  the  owner  and  cared  for  throughoat  company,  the  plaintiff  proceeds  to  orer- 

the  joumej  by  him.     This  will  not  ex-  load  them  ;  0.^  Af,  R.  R»  ▼.  Dunbar^  20 

ntse  the   company   from    providing    a  III.  623 ;  or  where,  the  defects  in  the 

efficient  number  of  cars  or  from  any  cars  being  notorious  or  brought  home  to 

defects,   especially    latent    defects,    in  the  knowledge  of  the  plaintiff,  he  never- 

their  construction,  or  in  the  construction  theless  hires  them,  though*  others  more 

ofihe  pens,  chutes,  &c.,  provided  at  their  suitable    were    procurable:    Harris    v. 

stations,  by  means  of  which  the  animals  North,  Ind.  Co.^  20  N.  Y.  232  ;  Kimball 

are  injured  ;  but  it  will  undoubtedly  meet  v.  R.  ^  B.  R*  R»  Co,,  26  Verm.  342. 
nch  cases  as  those  in  which,  e,  ^.,  having  R.  S.  H. 

hired  a  certain  number  of  cars  from  'the 


Supreme  Court  of  Errors  of  Connecticut. 
MERIDEN  BRITANNIA  CO.  v.  CHARLES  PARKER. 

A  manufacturing  company  will  be  protected  in  the  use  of  a  certain  trade-mark, 
though  part  of  the  trade-mark  consists  of  a  family  name. 

Equity  will  restrain  the  use  of  the  same  name  in  so  far  as  it  forms  a  material 
part  of  the  trade-mark,  and  will  necessarily  injure  the  company,  even  though 
another  may  acquire  the  right  of  that  name  from  parties  to  whom  it  legitimately 
belong. 

It  is  not  every  use  of  the  name,  however,  that  will  be  held  to  necessarily  in- 
fringe the  trade-mark,  or  that  will  be  restrained  by  injunction. 

Though  equity  will  not  protect  a  trade  -mark  which  deceives  the  public,  it  is  not 
fvery  erroneous  impression  which  may  be  drawn  from  the  use  of  a  trade-mark, 
thiit  will  be  suflScient  to  destroy  its  validity. 

The  employment  of  a  family  name  as  a  component  part  of  a  trade-mark  is  no 
rnud  upon  the  public,  though  the  family  does  not  actually  make  the  articles 
hearing  the  name,  provided  they  are  the  result  of  their  skill  and  experience. 

The  complainant,  a  company  engaged  in  manufacturing  plated  fork's  and  spoons, 
arqaired  the  right  to  the  use  of  the  trade-mark — **1847  Rogers  Bros.  A.  I.'* — 
Hibsequently  the  respondent  by  an  arrangement  with  three  brothers  named  Rogers, 
manufactured  plated  spoons  marked  '*C.  Rogers  Bros.  A.  I.,"  Held^  that  this 
vas  an  infringment  of  complainant's  trade-mark,  and  that  the  use  of  the  term 
**  Rogers  Bros."  should  be  restrained. 

This  was  a  petition  for  an  injunction  to  restrain  the  respondent 
from  the  use  of  a  certain  trade-mark.  The  case  was  tried  by  Park, 
J.,  who  found  the  facts,  and  the  Superior  Court  reserved  the  cause 
for  the  advice  of  this  court. 

E,  B.  Harrison  and  0.  H,  Flatty  for  petitioners. 

C  U,  htgersoUj  D.  R,  Wright  and  R.  Hicks^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Carpenter,  J. — The  report  of   the  committee   contains   an 
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elaborate  statement  of  facts,  many  of  which  are  immaterial  in  them- 
selves; but  important  only  as  being  evidential  of  otjier  facts  which 
are  material :  there  is  also  a  reference  to  a  large  mass  of  docu- 
mentary evidence  used  on  the  trial,  all  of  which  is  simply  evidence 
tending  to  prove  the  material  facts  in  controversy. 

In  this  connection  we  may  add  that  many  of  the  questions  dis- 
cussed in  the  able  and  exhaustive  arguments  to  which  we  listened, 
are  questions  of  fact.  Of  course  it  is  not  our  province  to  decide 
such  questions,  and  we  shall  not  attempt  to  do  so.  We  think, 
however,  that  the  essential  facts  are  suflBciently  found.  They  may 
be  stated  in  comparatively  few  words. 

In  1847,  three  brothers,  William,  Asa  H.  and  Simeon  S. 
Rodgers,  commenced  the  business  of  manufacturing  plated  ware, 
especially  plated  spoons  and  forks.  They  continued  in  that  busi- 
ness until  1872,  either  as  partners  or  in  connection  with  certain 
joint  stock  corporations,  which  they  or  some  of  them  were  instru- 
mental in  organizing ;  the  principal  of  which  were  the  "  Rogers 
Brothers  Manufacturing  Company"  and  "Rogers,  Smith  & 
Company,**  of  Hartford,  and  "Rogers  &  Brothers"  of  Waterbury. 

The  goods  produced  by  them  were  of  a  superior  quality  and 
acquired  a  good  reputation  in  market. 

In  1862,  they  and  said  corporations,  except  the  corporation  of 
Rogers  &  Brother,  of  Waterbury,  had  ceased  to  do  business. 

November  7th  1862,  they  made  a  contract  with  the  petitioners, 
by  which,  and  by  subsequent  contracts,  the  petitioners  acquired 
the  right  which  they  now  have,  to  manufacture  and  sell  plated 
spoons  and  forks  with  the  name  Rogers  stamped  thereon  as  a  com- 
ponent part  of  a  trade-mark.  They  also  became  entitled  to  have 
and  did  in  fact  have  the  benefit  of  the  skill  and  experience  of  the 
three  brothers  in  that  department  of  their  business.  They  adopted 
and  now  use  as  their  trade-mark  the  words  and  figures  "1847 
Rogers  Bros.  A.  1,"  which  differs  some  what  from  the  trade- mark 
previously  used  by  the  Rogers  Brothers,  or  the  corporations  or- 
ganized by  them. 

The  petitioners  have  not  only  preserved  the  reputation  which  the 
Rogers  goods  had  in  market,  but  they  have  materially  improved 
and  extended  that  reputation  so  that,  to  some  extent,  they  have  a 
valuable  interest  in  their  trade-mark  in  addition  to  the  interest,  if 
any,  originally  acquired  by  contract. 

The  Waterbury  corporation  still  exists,  and  is  doi  g  a  large 
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business.    They  adopted  as  their  trade-marks,  which  are  still  in 
use,  "Rogers  k  Brother  A  1,"  and  "Rogers  &  Bro.  A.  1/* 

The  petitioners  now  own  a  large  majority  of  the  stock  in  that 
corporation,  and  are  themselves  carrying  on  business  to  some  extent 
in  New  Uaven,  in  the  name  of  Rogers,  Smith  &  Companj',  under 
the  supervision  of  one  Geo.  W.  Smith.  Since  March  1868,  all  the 
business  done  in  this  line  by  the  Rogers  Brothers,  or  any  one  of 
them,  has  been  for,  or  in  connection  with,  the  petitioners. 

It  was  understood  by  wholesale  dealers  generally,  that  goods 
stamped  with  the  petitioners'  said  trade-mark,  were  manufactured 
by  the  petitioners  under  the  superintendence  of  Rogers  Brothers; 
while  consumers  generally  understood  that  Rogers  Brothers  were 
themselves  the  manufacturers. 

Such  understanding  on  the  part  of  the  consumers  was  induced 
in  part  by  said  trade-mark,  and  in  part  by  circulars,  bill-heads, 
conrspondence,  &c. 

The  petitioners  adopted  and  used  said  trade-mark  by  the  consent 
of  Rogers  Brothers,  and  no  person  or  corporation  has  questioned 
tbeir  right  so  to  do. 

In  November  1866,  three  brothers,  another  family,  Cephas  B. 
Rogers,  Gilbert  Rogers,  and  Wilbur  F.  Rogers,  who  were  then 
engaged  in  manufacturing  coffin  trimmings  under  the  partnership 
name  of  C.  Rogers  &  Brothers,  made  an  arrangement  with  the 
respondent,  whereby  he  agreed  to  manufacture  for  them  plated 
spoons  and  forks,  stamped  C.  Rogers  &  Bros.,  or  C.  Rogers  Bros. 
A.I. 

The  petitioners  did  not  consent  to  the  use  of  the  stamps.  In  ^ 
March  1871,  by  a  further  arrangement  between  the  same  parties, 
the  respondent  was  authorized  also  to  manufacture  plated  spoons 
ind  forks  on  his  own  account,  bearing  the  stamp  C.  Rogers  & 
Brothers,  or  C.  Rogers  Brothers.  The  goods  manufactured  under 
this  arrangement  were  in  fact  stamped  C.  Rogers  Bros.  A  1, 
antil  about  the  1st  of  February  1872,  since  which  time  they  have 
been  stamped  "  C.  Rogers  &  Bros.  A  1.'*  These  stamps,  as  the 
committee  expressly  finds,  resemble  the  petitioners*  trade-mark, 
"1847,  Rogers  Bros.  A  1,*'  to  that  degree  that  they  are  calculated 
to  deceive  and  do  deceive  unwary  purchasers,  and  those  who  buy 
such  goods  hastily  and  with  but  little  examination  of  the  trade- 
mark, and  induce  such  traders  to  believe  and  they  do  believe  that 
the  spoons  and  forks  sold  by  the  respondent,  bearing  such  stamps, 
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are  mnnufactured  bj  the  same  parties  that  manufacture  spoons  and 
forks  bearing  the  stamps  '*  1847,  Rogers  Bros.  A  1,*'  &c.,  but  pur- 
chasers who  read  the  entire  trade-mark  on  the  respondent's  goods, 
and  who  know  the  petitioners*  trade-mark,  cannot  be  deceived, 
nor  can  they  mistake  the  respondent's  goods  for  those  of  the 
petitioners. 

Large  quantities  of  the  respondent's  spoons  and  forks  have  been 
sold  by  him  upon  the  reputation  of  goods  bearing  such  trade  marks, 
to  wit :  "  Rogers  Bros.  A  1,"  "  Rogers  &  Bros.  A  1,"  and  "  1847, 
Rogers  Bros.  A  1." 

These  are  the  principal  and  most  important  facts.  There  are 
other  facts,  material  to  some  extent,  which  will  be  noticed  in  their 
proper  connection. 

Two  questions  arise  in  this  case : — 

1st,  Have  the  petitioners  a  right  to  protection  in  the  use  of  the 
stamp,  "  1847,  Rogers  Bros.  A  1,"  as  a  trade-mark? 

2d,  Is  the  respondent  violating  that  right  ? 

1.  The  respondent  contends  that  the  petitioners  are  not  entitled  to 
protection  in  the  use  of  said  trade-mark,  on  several  grounds.  The 
lirst  is,  that  the  name  Rogers  Brothers  cannot  be  lawfully  used  by 
the  petitioners  as  a  trade-mark,  for  the  reason  that  long  before  the 
petititioners  commenced  to  stamp  their  goods  with  that  name  it 
liad  been  appropriated  by  other  manufacturers  for  that  purpose, 
and  it  was  then  well  known  in  the  market  as  a  brand  for  the  goods 
of  manufacturers  other  than  the  petitioners. 

It  is  necessary  to  observe  that  the  trade-mark,  in  the  use  of 
which  the  petitioners  claim  protection,  is  not  '*  Rogers  Bi*other8," 
but  Rogers  Bros,  with  the  figures  1847  prefixed,  and  the  letter 
and  figure  A  1  annexed. 

The  combination  constitutes  the  trade-mark.  The  mere  fact 
that  the  name  Rogers  Brothers  had  been  previously  used  by  other 
persons  and  corporations  cannot  of  itself  operate  to  prevent  the 
petitioners  from  acquiring  a  right  to  the  use  of  the  same  name  as  a 
part  of  their  trade-mark. 

All  the  corporations  which  had  a  right  to  use  that  name  had 
ceased  to  exist  on  the  7th  day  of  November  1862. 

The  corporation  of  Rogers  &  Brother,  of  Waterbury,  were 
stamping  goods  Rogers  k  Brother  A  1,  and  Rogers  &  Bros.  A  1, 
but  such  stamps  differ  from  that  of  the  petitioners,  and  the  corn- 
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mittee  finds  that  the  parties  themselves  regarded!  their  respective 
stamps  as  independent  trade-marks. 

The  reputation  which  attached  to  the  Rogers  goods  had  its  ori- 
gin in  the  skill,  taste  and  judgment  of  the  three  brothers.  They 
bad  a  right  superior  to  all  others  to  avail  themselves  of  that  repu- 
tation. 

Although  they  had  in  certain  instances  imparted  to  certain  cor- 
porations the  right  to  use  their  name,  yet  in  every  instance  that 
right  was  connected  with  their  own  services  and  profits.  Every 
such  corporation,  except  the  Waterbury  company,  had  lost  or  sur- 
rendered that  right  by  ceasing  to  manufacture  goods. 

The  right  to  the  use  of  their  own  name,  therefore,  must  revert 
to  the  Rogers  Brothers,  or  we  must  practically  deprive  them,  and 
in  some  measure  the  public,  of  all  future  advantage  to  be  derived 
from  their  superior  skill  and  industry. 

Policy  as  well  as  the  dictates  of  reas(m  and  justice  require  the 
former. 

The  fallacy  in  the  argument  of  the  counsel  for  the  respondent 
wiems  to  be  this : — They  assume  that  the  petitioners'  trade-mark 
i^  identical  with  a  trade-mark  adopted  and  used  by  the  several 
partnerships  and  cbrporations  preceding  them.  But  it  is  not  a 
ease  of  a  continuing  trade-mark  used  by  successive  partnerships 
and  corporations.  It  is  rather  a  question  relating  to  the  right  of 
parties  to  the  use  of  their  own  name  as  a  component  part  of 
several  trade-marks*  used  respectively  by  partnerships  and  corpora- 
tions with  which  they  are  connected. 

Viewed  in  that  light,  we  see  no  diflSculty  in  allowing  these 
parties  to  use  their  own  names  freely,  except  as  their  right  to  do 
10  is  limited  by  their  obligations  to  the  Waterbury  company. 

That  corporation  only  acquired  the  right  from  two  of  the 
brothers  to  use  the  name  *'  Rogers  and  Brothers"  and  "  Rogers  & 
Bro.'*  That  right  continues,  and  is  entitled  to  protection  as 
igainst  the  parties  from  whom  it  was  acquired  and  others  claim- 
ing imder  them. 

Bnt  they  do  not  complain  ;  on  the  contrary  the  circumstances 
we  Mch  that  both  they  and  the  petitioners  are  satisfied,  and  we  do 
not  see  that  the  respondent  has  any  cause  of  complaint,  or  right  to 
deri?e  any  advantage  from  the  fact,  that  the  trade-marks  of  the 
tvo  parties  resemble  each  other. 

We  are  satisfied,  therefore,  that  the  Messrs.  Rogers  had  as 
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against  the  respondent  a  right  to  the  use  of  thoir  own  names,  ami 
might,  under  certain  legal  restrictions,* impart  that  right  to  the 
petitioners. 

It  is  not  denied  that  the  parties  have  attempted  to  do  so,  and 
have  in  fact  done  so  by  their  several  contracts,  so  far  as  it  may  be 
lawfully  done. 

And  that  brings  us  to  the  next  objection  interposed  by  the 
respondent,  which  is  that  this  has  not  been  done  lawfully,  for  the 
reason  that  the  name  as  used  by  the  petitioners  in  their  trade-mark 
does  not  indicate  the  true  origin  of  the  goods,  and  that  it  untruth- 
fully represents  that  the  Rogers  Brothers  manufactured  said 
goods. 

The  principle  of  law  underlying  this  objection  is  fully  con cede<l, 
and  that  is  that  courts  of  equity  will  not  protect  a  trade-mark 
which  deceives  the  public.  We  do  not  suppose,  however,  that  the 
deception  need  be  of  such  a  character  as  to  work  a  positive  injury 
to  purchasers,  nor  on  the  other  hand  that  every  erroneous  im- 
pression which  the  public,  or  a  portion  of  the  public,  may  receive, 
will  be  suflScient  to  destroy  the  vali<lity  of  the  trade-mark. 

The  question,  then,  is  whether  in  this  case  the  representation  is 
of  such  a  character  as  to  defeat  the  petitioners'  claim  to  protection. 
The  goods  manufactured  by  the  parties  under  their  arrangement 
were  manufactured  under  the  personal  superintendence  of  the 
Messrs.  Rogers,  or  some  of  them,  and  were  the  product  of  their 
skill,  experience  and  judgment. 

It  is  unnecessary  to  examine  in  detail  all  the  evidence  con- 
tained in  the  report  tending  to  prove  this  proposition.  The 
proposition  itself  is  abundantly  established.  The  first  contract 
between  the  parties  provided  that  the  goods  should  be  of  a  given 
standard  and  quality;  that  the  Messrs.  Rogers  should  direct  as  to 
the  manner  of  stamping  the  goods ;  should  approve  the  weight, 
patterns,  papers,  boxes,  labels,  &c.,  and  should  devote  their  time 
;inrl  skill  to  the  procuring  of  orders  for  the  sale  of  said  goods; 
that  Simeon  S.  Rogers  should  superintend  the  weighing  of  spoons 
and  forks  before  and  after  plating  to  determine  whether  they  con- 
tained the  required  quantity  of  silver,  and  should  devote  his  time, 
labor  and  skill  in  the  business  of  cutting  down,  buffing,  setting, 
papering,  boxing  and  labelling  goods. 

The  contract  in  all  these  respects  was  complied  with,  and  to 
that  extent  the  goods  were  manufactured  according  to  the  mind 
and  will  of  the  Rogers  Brothers. 
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It  also  appears  that  William  Rogers  superintended  the  alteration  of 
the  petitioners'  dies  (of  which  about  1500  were  in  use),  devised  new 
patterns,  and  to  a  great  extent  remodelled  the  mechanical  depart- 
ment of  the  petitioners'  manufactory  of  spoons  and  forks,  and  had 
the  general  supervision  of  that  department  until  the  fall  of  the 
year  1865.  He  was  then  absent  until  March  1868,  when  he  re- 
turned and  resumed,  and  continued  the  oversight  and  general 
superintendence  of  that  department  as  before,  until  in  the  winter 
of  1870-71,  when  he  became  incapable  of  so  doing  by  reason  of 
ill-health. 

Since  that  time  his  son  has  performed  to  some  extent  the  same 
duties.  Asa  H.  and  Simeon  S.  Rogers  also  have  been  employed 
most  of  the  time  in  connection  with  this  business.  Now  it  dis- 
tinctly appears  that  the  goods  placed  upon  the  market  under  the 
several  contracts  between  these  parties,  were  not  only  quite  up  to 
the  standard  of  the  Rogers  goods  previously  sold,  but  in  some  re- 
spects were  superior  in  quality  and  style.  We  have  thus  referred 
to  details  sufficiently,  perhaps,  to  show  conclusively  that  the  public 
were  in  no  sense  defrauded  by  whatever  representation  the  trade- 
mark contained,  and  that  such  representation,  so  far  as  it  indicated 
that  Rogers  Brothers  were  the  manufacturers  of  the  goods  in 
question,  was  in  an  important  sense  true. 

All  that  the  public  or  the  trade  cared  to  know,  was  that  the 
goods  were  the  production  of  their  skill  and  experience. 

Th.it  fact,  as  it  seems  t6  us,  clearly  appears.  The  further  fact 
that  the  petitioners  furnished  capital  and  machinery,  employed  and 
paid  laborers  and  sold  the  goods,  is  entitled  to  little  weight,  so  far 
as  this  question  is  concerned,  although  it  shows  that  in  another 
sense  the  petitioners  were  the  manufacturers  of  said  goods. 

We  are  satisfied  that  there  is  no  such  misrepresentation  as  the 
cases  contemplate,  which  hold  that  a  trade-mark  which  states  a 
fabehood,  is  not  entitled  to  protection.  If  this  were  not  enough 
to  dispose  of  this  objection,  we  might  add  that  it  does  not  clearly 
appear  that  the  trade-mark  in  fact  represented,  or  caused  any  one 
to  believe,  that  Rogers  Brothers  were  the  manufacturers  in  any 
other  sense  than  that  just  considered,  which  wa?*,  so  far  as  we  can 
jadge,  the  same  sense  in  which  they  had  always  been  the  manu- 
facturers since  1853,  Ever  since  then  the  name  has  been  used  in 
rarious  forms,  and  generally  in  such  a  manner  as  to  denote  a  part- 
uership,  while  they  were  in  fact  but  stockholders  in  corporations. 
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Now  if  we  may  suppose  that  the  public  were  familiar  with  the 
history  of  this  enterprise,  and  the  various  changes  enumerated  in 
the  report,  we  shall  have  no  difficulty  in  supposing  that  when  the 
petitioners'  trade-mark  appeared,  the  name  denoted  what  it  had 
previously,  that  the  goods  were  manufactured  by  some  company  or 
corporation  with  which  Rogers  Brothers  were  connected. 

The  other  branch  of  this  objection,  that  it  did  not  indicate  the 
true  origin  of  the  goods,  refers  mainly  to  the  misrepresentation 
already  considered. 

In  other  respects  it  has  no  particular  force.  Like  all  other 
symbols  and  devices  used  as  trade-marks,  its  import  was  not  at 
first  perhaps  fully  understood.  The  effect  as  well  as  the  value  of 
a  trade-mark,  is  the  work  of  time  and  experience. 

This  probably  was  no  exception  to  the  rule.  However  this 
may  be,  it  seems  to  have  been  well  understood  at  the  date  of  this 
petition,  that  goods  bearing  that  stamp  were  manufactured  by  the 
petitioners. 

2.  The  next  question  is  whether  the  respondent,  by  the  manner 
in  which  he  carries  on  his  business,  interferes  with  and  injures  the 
business  of  the  petitioners.  On  this  question  there  is  little  room 
for  doubt  or  argument.  Under  his  present  arrangement  he  com- 
menced stamping  goods  "  C.  Rogers  Bros.  A  1,"  but  since  Febru- 
ary 1872  he  has  stamped  them  "  C.  Rogers  &  Bros.  A  1.'*  The 
committee  finds  that  these  stamps  resemble  the  petitioners'  trade- 
mark to  such  a  degree  that  they  are  calculated  to  deceive  and  do 
deceive  a  class  of  purchasers,  and  that  the  respondent  has  sold 
large  quantities  of  goods  upon  the  reputation  of  goods  bearing  the 
stamp  of  the  petitioners  and  of  the  Waterbury  company.  It  is  also 
found  that  the  respondent  had  full  knowledge  of  the  reputation  of 
the  Rogers  goods,  and  that  he  supposed  that  the  resemblance  of 
his  own  to  the  petitioners'  stamps  would  enable  him  more  readily 
to  sell  his  goods  in  the  markets  of  the  country.  The  fact  that  he 
supposed  he  bad  a  legal  right  to  do  so  will  exonerate  him  from  any 
intention  to  do  his  neighbor  a  legal  wrong,  but  his  mistake  as  to 
his  legal  right  does  not  lessen  the  injury  to  the  petitioners.  The 
fact  that  careful  buyers,  who  scrutinize  trade-marks  closely,  are 
not  deceived  does  not  materially  affect  the  qut«tion.  It  only  shows 
that  the  injury  is  less,  not  that  there  is  no  injury.  Another  class 
of  purchasers,  to  whom  large  quantities  have  been  sold,  are  de- 
ceived. 
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Such  purchasers  perhaps  will  have  no  reason  to  complain,  as 
they,  rf  they  are  injured  by  the  deception,  mast  attribute  the  injury 
to  their  own  want  of  diligence. 

But  the  petitioners  stand  on  entirely  different  ground.  No 
amonnt  of  diligence  on  their  part  will  guard  against  the  injury. 
An  injanction  is  their  only  adequate  remedy,  and  to  that  we  think 
they  are  entitled. 

It  only  remains  for  us  to  consider  the  extent  to  which  the  remedy 
should  be  applied.  The  prayer  of  the  petition  is  that  the  respond- 
ent may  be  enjoined  from  using  the  stamp  0.  Rogers  Bros.  A  1, 
or  any  stamp  of  which  the  word  Rogers  or  the  words  "Rogers 
Bros."  shall  form  the  whole  or  a  part,  and  from  selling  goods  so 
stamped  or  stamped  with  any  stamp  so  nearly  resembling  the  peti- 
tioners' stamp,  "  1847,  Rogers  Bros.  A  1,"  as  is  calculated  to 
deceive  purchasers. 

We  think  the  petition  should  be  granted  so  far  as  to  restrain  the 
use  of  the  stamp  specified,  and  also  to  restrain  the  use  of  the  words 
"Rogers  Bros." 

But  the  use  of  the  name  Rogers  ought  not  to  be  prohibited.  We 
cannot  say  that  every  use  of  that  name  will  necessarily  infringe 
the  petitioners*  trade-mark.  If  it  may  be  so  used  as  not  to  in- 
fringe, it  would  be  manifestly  unjust  to  forbid  such  use  by  the  re- 
spondent, inasmuch  as  his  title  to  the  mere  name  is  as  good  appa- 
rently as  the  petitioners*.  Even  if  the  use  of  the  name  should,  in 
«ome  degree,  increase  the  respondent's  sales  and  thus,  at  lea^t 
indirectly  and  remotely,  itijure  the  petitioners,  it  is  an  injury  to 
which  they  must  submit,  unless  there  is  such  resemblance  to  the 
petitioners*  stamp  as  to  induce  purchasers  to  believe  that  they  are 
purchasing  the  petitioners'  goods. 

The  use  of  a  prominent  name  in  a  trade- mark  will  necessarily 
give  rise  to  some  embarrassment  of  this  character,  and  those  so 
using  it  must  be  presumed  to  take  the  risk.  The  respondent  should 
also  be  enjoined  from  selling  goods  bearing  such  stamps  which  were 
manufactured  since  the  service  of  the  petition,  or  which  may  here- 
after be  manufactured.  But  goods  then  on  hand  or  in  process  of 
manufacture  may  be  sold  in  such  a  manner  as  to  do  the  petitioners 
no  substantial  injury. 

At  all  events  the  circumstances  of  the  case  are  such  that  we  are 
not  incli'tf»d  to  prohibit  their  sale  absolutely. 

The  general  prayer  that  the  rc^spondents  be  enjoined  from  selling 
Vol.  XX  n.—n 
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goods  stamped  with  a  stamp  so  nearly  resembling  the  petitioners' 
stamp  that  it  is  calculated  to  deceive,  kcj  is  too  vague  and  uncer- 
tain to  be  of  any  practical  benefit  if  granted. 

The  resemblance  and  deception  are  matters  of  fact  to  be  deter- 
mined in  each  case :  Boardman  v.  Meriden  Brit  Co.y  86  Conn. 
207. 

We  advise  the  Superior  Court  to  render  judgnjient  for  the  peti- 
tioners to  the  extent  indicated  above. 


Supreme  Court  of  Iowa, 
EMMA  COGER  v,  NORTH  WESTERN  UNION  PACKET  COMPANY 

Common  carriers  of  passen^^rs  hare  the  legal  right  to  make  reasonable  and 
proper  rules  and  regulations  for  the  conduct  and  accommodation  of  all  persons  who 
trarel  by  their  conreyances. 

Tlie  sale  of  a  ticket  to  a  passenger  is  a  contract  to  carrj  such  passenger  accord- 
ing to  their  rules  and  regulations. 

They  have  no  right  howerer  to  make  mles  or  regulations  for  their  passengers, 
based  upon  any  distinction  as  to  race  or  color. 

A  negro  woman  who  purchases  a  first  class  dinner  ticket  on  a  Mississippi  steam- 
boat is  entitled  to  sit  at  the  same  table  as  the  other  passengers. 

This  is  a  right  secured  to  her  by  the  laws  of  the  state  of  Iowa,  and  the  Con- 
stitution of  the  United  Sutes. 

The  object  of  the  14th  amendment  to  the  Constitution  of  the  United  States,  was 
to  relieve  citizens  of  African  descent,  from  the  effects  of  the  prejudice  theretofore 
existing  against  them ;  and  to  protect  them  in  person  and  property  from  its  spirit. 

This  was  an  action  at  law  to  recover  damages  sustained  by 
plaintiff  for  an  assault  and  battery  committed  upon  her,  by  the 
officers  of  a  steamboat  used  by  defendant  as  a  common  carrier  in 
navigating  the  Mississippi  river,  while  she  was  a  passenger  thereon, 
and  for  forcibly  and  with  violence  removing  her  from  the  dinner- 
table  of  said  boat  without  cause  and  for  no  improper  conduct  on 
her  part. 

The  defence  set  up  was,  that  plaintiff  is  a  colored  woman  and 
that  there  was  a  custom  or  a  regulation  of  all  boats  of  defendant, 
well  known  to  plaintiff,  under  which  colored  persons  could  not 
receive  state-rooms  and  first-class  privileges  and  accommodations. 
The  other  facts  are  stated  in  the  opinion. 

There  was  a  trial  by  a  jury  and  a  verdict  for  plaintiff.  A  motion 
in  arrest  of  judgment  and  for  a  new  trial,  on  the  grounds  that  the 
verdict  was  not  sustained  by  the  evidence  and  was  in  conflict  with  the 


Digitized  by  VjOOQ IC 


I 


COGER  V.  N.  W.  UNION  PACKET  CO.  168 

law,  and  for  alleged  errors  in  instructions  given  to  the  jury,  was 
overruled  and  judgment  was  rendered  upon  the  verdict.  Defend- 
ant appealed  to  this  court. 

Howell  ^  Rice,  for  appellant 

MeOrarj/j  Miller  ^  MeCrary^  for  appellee. 

Beck,  C.  J. — I.  The  plaintiff,  being  in  the  city  of  Keokuk,  went 
upon  the  steamer  "  S.  S.  Merril,"  one  of  defendant's  line  of 
packets  navigating  the  Mississippi  river,  for  the  purpose  of  carry- 
ing freight  and  passengers,  to  be  transported  to  her  home  at  the 
city  of  Quincy,  in  the  state  of  Illinois.  She  is  a  quadroon,  being 
partly  of  African  descent,  and  was  employed  as  the  teacher  of  a 
school  for  colored  children  in  the  city  where  she  resided.  She 
applied  at  the  offioe  of  the  vessel  for  a  ticket,  and  was  given  one 
entitling  her  to  transportation,  but  not  to  a  state-room  nor  to 
meals,  such  as  those  under  the  custom  and  regulations  of  de- 
fendant's steamers  are  given  to  colored  persons.  This,  after  its 
terms  were  explained  to  her,  she  returned  to  the  clerk  of  the  boat, 
and  its  price  was  refunded  to  her. 

She  claimed  the  right  to  be  transported  as  other  first-class 
passengers,  and  offered  to 'pay  accordingly.  This  being  refused, 
she,  at  the  time,  declined  to  accept  a  ticket  on  any  other  condi- 
tions, and  left  the  boat.  She  afterwards  returned,  and  purchased 
a  ticket,  containing  llie  conditions  of  the  one  she  had  refused  to 
accept,  printed  in  red  ink  thereon  in  these  words : — ^'  The  holder 
of  this  ticket  is  entitled  to  meals  at  an  assigned  table  and  first- 
cUss  cot  only — besides  transportation."  The  following  words 
were  written  across  the  face  of  the  ticket : — "  This  does  not  in- 
clude meals." 

Before  the  hour  of  dinner,  she  sent  the  chambermaid  to  pur- 
chase a  ticket  for  that  meal,  and  one  was  brought  her  with  the 
words,  "  Colored  girl,"  written  thereon.  Plaintiff  applied  to  the 
derk  at  his  office  to  be  informed  of  the  meaning  of  the  writing, 
and  was  told  that  it  was  a  ticket  of  the  character  sold  to  persons 
of  her  color,  and  entitled  her  to  dinner  at  a  table  on  the  guards  of 
the  boat,  and  that,  under  the  conditions  of  her  ticket  for  transpor- 
tation, she  could  be  seated  for  meals  in  whatever  place  the  clerk 
saw  proper  to  assign  her.  She  returned  the  ticket  to  the  clerk, 
refusing  to  accept  it  with  the  conditions  as  explained,  and  its  price 
vas  repaid  to  her.     After  this  she  requested  a  gentleman  to  buy 
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her  a  ticket  for  dinner,  who  bought  her  one,  without  any  endorse- 
ments or  conditions.  It  does  not  appear  that  the  oflScers  of  the 
boat  knew  when  this  ticket  was  purchased,  or  for  whom  it  was 
intended. 

When  dinner  was  announced  she  seated  herself  at  the  ladies' 
table,  in  the  cabin,  at  a  place  designated  for  certain  ladies  travel- 
ling on  the  boat ;  this  it  does  not  appear  she  knew  before  seating 
herself.  She  was  then  informed  by  one  of  the  oflScers  of  the  boat 
that  she  must  leave  the  table,  that  the  seat  she  occupied  was 
reserved,  and  that  her  dinner  would  be,  in  a  short  time,  ready  for 
her  at  the  place  designated  by  the  clerk.  The  request  was  for 
her  to  leave  the  table,  and  take  her  meal  on  the  guard  or  in  the 
panfry,  not  to  leave  the  reserved  seat  and  take  another.  She 
refused,  and  thereupon  the  captain  of  the  boat  was  sent  for,  who 
repeated  the  request,  and.  being  denied  compliance,  he  proceeded 
by  fbrce  to  remove  her  from  the  table  and  the  cabin  of  the  boat. 

She  resisted  so  that  considerable  violence  was  necessary  to  drag 
her  out  of  the  cabin,  and,  in  the  struggle,  the  covering  of  the 
table  was  torn  off,  and  dishes  broken,  and  the  oflicer  received  a 
slight  injury. 

The  defendant's  witnesses  testify  that  she  used  abusive,  threaten- 
ing and  coarse  language  during  and  after  the  struggle,  but  this 
she  denies.  Certain  it  is,  however,  that  by  her  spirited  resistance 
and  her  defiant  words,  as  well  as  by  her  pertinacity  in  demanding 
the  recognition  of  her  rights,  and  in  vindicating  them,  she  has 
exhibited  evidence  of  the  Anglo-Saxon  blood  that  flows  in  her 
veins* 

While  we  may  consider  that  the  evidence  as  to  her  words  and 
conduct  does  not  tend  to  establish  that  female  delicacy  and  timidity 
so  much  praised,  yet  it  does  show  an  energy  and  firmness  in  defence 
of  her  rights  not  altogether  unworthy  of  admiration.  But  neither 
womanly  delicacy  nor  unwomanly  courage  has  anything  to  do 
with  her  legal  rights  and  the  remedies  for  their  deprivation. 

These  are  to  be  settled  without  regard  to  such  personal  traits  of 
character. 

The  court  gave  the  following  instructions  to  the  jury  : — 

'^  1.  The  defendant,  as  a  common  carrier  of  passengers  upon 
the  Mississippi  river,  had  the  power  and  legal  right  to  make 
reasonable  and  proper  rules  and  regulations  for  the  conduct  and 
accommodation  of  all  persons  who  travel  upon  their  boats. 
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"  2.  The  sale  of  a  ticket  to  a  passenger  is  a  contract  to  carry 
bim  or  her  according  to  the  reasonable  regulations  and  usages  of 
the  company,  and  the  passenger,  by  the  purchase  of  the  ticket,  is 
presumed  to  contra<;t  with  reference  to  them. 

"  3.  The  right  of  passengers  to  a  passage  on  board  of  a  steam- 
boat is  not  an  unlimited  right,  but  is  subject  to  such  reasonable 
rules  and  regulations  as  the  proprietors  may  prescribe  for-  the  due 
tccommodation  of  passengers,  and  for  the  due  arrangement  of 
their  business. 

"  They  have  the  further  right  to  consult  and  provide  for  their 
own  interests  in  the  management  of  their  boats. 

"  4.  The  duty  of  common  carriers  to  carry  passengers  is  im- 
posed by  law  for  the  convenience  of  the  community  at  large,*and 
iiot  of  individuals,  except  so  &r  as  they  are  component  parts  of  a 
community,  and  common  carriers  are  not  required,  for  the  accom- 
modation of  particular  individuals,  to  incommode  the  community 
at  large. 

'*  5.  The  defendant,  as  common  carrier  of  passengers,,  had  the 
legal  right,  as  I  have  already  said  to  you,  to  adopt  reasonable 
roles  and  regulations  concerning  the  convenience,  comfort,  and 
J^afety  of  its  passengers,  such,  for  example,  as  admitting  to  the 
lidies*  cabins  such  gentlemen  only  as  are  accompanied  by  ladies, 
seating  parties  or  families  travelling  together  at  the  same  table  or 
adjacent  to  each  other,  the  seating  of  gentlemen  unaccompanied 
by  ladies  in  the  gentlemen's  cabin,  and  the  like. 

^*  These  and  other  like  reasonable  rules  and  regulations  may  be 
adopted  and  enforced  by  the  common  carrier  of  passengers  for 
hire. 

"  But  all  persons  unobjectionable  in  character  and  deportment, 
who  observe  all  reasonable  rules  and  regulations  of  the  common 
carrier,  who  pay  or  offer  to  pay  first*class  fere,  are  entitled, 
inrespective  of  race  or  color,  to  receive  upon  the  boats  of  the  com- 
mon (»krrier  first-class  accommodations.  If  the  plaintiff  in  this 
suit  was  unobjectionable  in  character  and  deportment,  and,  but  for 
her  color  and  blood,  was  entitled  to  first-class  accommodations, 
and  paid,  or  offered  to  pay  to  the  proper  ofiicers  of  the  boat,  the 
price  charged  for  first-class  accommodations,  then  I  say  to  you, 
and  50  charge,  that  the  plaintiff  was  entitled  to  the  same  right  and 
privileges,  while  upon  said  boat,  that  other  passengers  upon  the 
same  boat  similarly  circumstanced,  of  pure   Anglo-Saxon  origin, 


Digitized  by  VjOOQ IC 


166  '    COGER  r.  M.  W.  UNION  PACKET  CO. 

were  entitled  to.  And  if  plaintiff's  rights  to  first-cluss  accommo- 
dations were  denied  her,  simply  because  she  has  African  or  negro 
blood  in  her  veins,  and  if  she,  for  this  reason  onlj,  was  forcibly 
and  violently  removed  from  the  table  in  the  cabin  of  the  boat,  and 
forcibly  ejected  therefrom,  afler  having  paid  or  offered  to  pay  the 
nisual  and  fixed  price  for  a  meal  at  some  one  of  the  tables  in  the 
cabin  of  the  boat,  then  the  coart  charges  you  that  the  plaintiff  is 
entitled  to  recover  in  this  action. 

"6.  If  the  plaintiff,  upon  entering  the  boat  at  the  time  in 
question,  voluntarily  and  knowingly  purchased  a  passage-ticket 
defining  and  limiting  her  rights  as  a  passenger,  then  she  was 
bound  by  the  special  contract  upon  said  ticket  to  the  extent  there 
expressed.  But  if  the  contract  upon  this  passage*ticket  simply 
related  to  transportation,  and  did  not  include  meals,  then  plaintiff 
was  entitled  to  the  rights  and  privileges  of  other  cabin  passengers 
similarly  situated,  and  of  like  character  and  deportment,  except 
so  far  as  abridged  and  limited  by  the  aforesaid  ticket. 

"  7.  Taking  for  your  guide  what  I  have  already  said  to  you  con- 
cerning the  right  of  the  common  carrier  to  adopt  reasonable  rules 
and  regulations  for  the  comfort  and  convenience  of  passengers,  if 
you  find  that  the  plaintiff  brought  upon  herself  the  injuries  she 
complains  of,  because  of  the  violation  of  reasonable  and  proper 
rules  of  the  defendant,  and  if  the  officers  of  the  boat,  because  of 
the  violation  of  reasonable  rules  and  regulations  of  the  boat  by 
plaintiff,  and  not  simply  because  of  her  color,  removed  the  plain- 
tiff from  the  table  when  seated,  and  used  only  reasonable  and 
necessary  force  to  remove  her,  then  the  defendant  is  not  liable  for 
damage  in  this  action. 

^'  8.  But  the  court  charges  you  as  a  proposition  of  law,  that  the 
rule  contended  for  by  counsel  for  defendant  in  this  suit,  viz.,  that 
all  persons  of  African  descent  taking  passage  on  board  defend- 
ant's boats,  shall,  for  this  cause  only,  submit  to  the  rule  of  the 
company  requiring  such  persons  to  take  their  meals  in  the  pantry 
or  on  the  guards  of  the  boat,  is  not  a  reasonable,  but  an  unreasonable 
rule,  and  must  be  disregarded  by  you  in  deciding  this  case  under 
the  evidence,  and  the  law  as  announced  to  you  by  the  court. 

"9.  The  words  upon  the  passage-ticket  *  at  an  assigned  table,' 
cannot  be  construed  by  you  in  this  case  as  giving  the  right  to  the 
officers  of  the  boat  to  set.  a  table  for  the  plaintiff  in  the  pantry  or 
on  the  guards  of  the  boat ;  and  if  she  paid,  or  offered  to  pay,  the 
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luoal  fint-class  fare  for  a  meal,  she  was  entitled  to  eat  it  in  the  cabin 
of  the  boat,  upon  an  equality  with  other  first  class  passengers  of  like 
character  and  deportment,  the  red  letters  in  the  passage-ticket 
notwithstanding.*' 

The  objections  raised  in  the  assignment  of  errors,  and  ezclnsiyely 
relied  upon  in  the  argument  of  counsel,  relate  to  the  instructions 
giyen  and  refused  by  the  court.  No  other  points  are  discussed 
and  relied   upon :  our  attention   therefore  will  be  confined  to 


IL  It  is  not  claimed  that  the  doctrines  pertaining  to  the  duties 
and  obligations  of  common  carriers  of  passengers,  and  the  force 
and  effect  of  contracts  made  by  them  for  the  transportation  of  per- 
sons, and  their  right  to  make  and  enforce  reasonable  rules  and  re- 
golations  in  the  prosecution  of  their  business,  as  announced  in  the 
Tery  clearly  expressed  and  direct  instructions  given  to  the  jury, 
are  unsound,  so  far  as  they  relate  to  white  persons.  Leaving  out 
o{  view  the  color  of  a  passenger,  and  applying  these  doctrines  in 
cases  where  no  distinction  of  race  exists,  we  do  not  understand 
that,  in  such  a  case,  counsel  would  object  to  the  rules  of  the  court's 
charge.  Had  plaintiff  been  a  lady  of  pure  Caucasian  blood,  un- 
objectionable in  deportment  and  character,  and,  on  account  of 
some  prejudice  toward  herself,  her  family,  or  the  place  of  her  resi- 
dence entertained  by  the  officers  of  defendant,  and  the  passengers 
they  were  accustomed  to  carry,  had  she  been  subjected  to  the 
operations  of  rules  established  by  defendant;  which  excluded  her 
from  the  table  and  cabin,  and  for  disobedience  thereto  had  been 
treated  in  the  manner  disclosed  by  the  evidence  in  this  case,  we  do 
not  understand,  and  it  would  be  unfair  to  suppose  that  counsel 
would  maintain  the  instructions  applied  to  such  a  case,  would  not 
be  a  true  exposition  of  the  law.  As  we  regard  the  case,  the  sole 
qu^tion  presented  for  our  determination  is  this :  Had  the  defend- 
ant as  a  common  carrier  of  passengers,  the  authority  to  establish 
and  enforce  regulations  depriving  an  individual  of  color  of  the 
privileges  and  rights  accorded  to  white  persons  travelling  upon  its 
steamers,  and  to  enforce  rules  whereby  the  former  were  required 
to  submit  to  treatment  and  accept  accommodations  different  from 
those  of  the  latter ;  or,  more  briefly  and  in  a  word,  are  the  rights 
»nd  privileges  of  persons  transported  by  public  carriers,  affected 
by  race  or  color.  This  is  the  simple  question  presented  by  the 
case.    We  understand  that  defendant's  counsel  squarely  meet  the 
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issue,  and  avow  that  carriers  do  possess  such  authority,  and  that 
distinction,  on  account  of  race  and  color,  may  be  enforced  by  them 
in  discharging  their  obligations  toward  their  passengers. 

III.  Plaintiff's  counsel  insist  that  their  client  cannot  be  re- 
garded as  a  colored  person;  that,  as  white  blood  predominates  in 
her  veins,  dhe  is,  in  law,  to  be  regarded  as  belonging  to  the  white 
race,  and  is  not  tlierefore  isubject  to  irules  or  restrictions  that  may 
be  imposed  upon  negroes. 

We  do  not  propose  to  pursue  the  inquiry  to  which  we  arc  thus 
directed  by  plaintiff's  counsel,  or  to  weigh  the  argument  and  autho- 
rities adduced  by  them  in  support  of  their  position.^  However 
pertinent  to  such  a  case  the  discussion  may  have  been  not  many 
years  ago  in  some  states  of  the  Union,  in  our  opinion  the  doctrines 
and 'authorities  involved  in  the  argument  are  obsolete,  and  have  no 
longer  existence  and  authority  anywhere  within  the  jurisdiction  of 
the  Federal  Constitution,  and  most  certainly  not  in  Iowa.  The 
ground  upon  which  we  base  this  conclusion  will  be  discovered,  in 
the  progress  of  this  opinion,  to  be  the  absolute  equality  of  all  men. 

We  will,  in  determining  this  case,  accept  the  statement  of  fact 
made  by  counsel  of  defendant,  that  plaintiff  is  a  woman  of  color. 

lY.  In  our  opinion  the  plaintiff  was  entitled  to  the  same  rights  and 
privileges  while  upon  defendant's  boat,  notwithstanding  the  negro 
blood,  be  it  more  or  less,  admitted  to  flow  in  her  veins,  which  were 
possessed  and  exercised  by  white  passengers. 

These  rights  and  privileges  rest  upon  the  equality  of  all  before 
the  law,  the  very  foundation  principle  of  our  government.  If  tlie 
negro  must  submit  to  different  treatment,  to  accommodations 
inferior  to  those  given  to  the  white  man,  when  transported  by 
public  carriers,  ho  is  deprived  of  the  benefits  of  this  very  principle 
of  equality.  His  contract  with  a  carrier  would  not  secure  him  the 
same  privileges  and  the  same  rights  that  a  like  contract  made  with 
the  same  party  by  his  white  fellow-citiaen  would  bestow  upon  the 
latter. 

If  he  buys  merchandise  of  the  tradesman  or  corn  of  the  farmer, 
I  o  principle  of  equality  or  justice  will  permit  him  to  be  supplied 
with  an  inferior  article,  or  short  weight  or  measure,  because  of 
his  dark  complexion.    Why  can  it  be  ciaimed  that  his  ticket  for 

^  On  thin  point  which  is  now  more  matter  of  ciirioitity  than  of  practical  import- 
ance, see  People  v.  Dean,  5  A:d.  Law    Kt^^.  X.  S.  721.— Ed. 
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transportation  upon  a  steamboat  may  assign  him  to  a  cot  for  sleep 
or  a  place  upon  the  guards  for  his  dinner  ? 

It  may  be  claimed  that  as  he  does  not  get  accommodations  equal 
to  the  white  man  he  is  not  charged  as  great  a  price. 

But  this  does  not  modify  the  injustice  and  tyranny  of  the  rule 
contended  for. 

It  amounts  to  a  denial  of  equality.  It  says  to  the  negro,  you 
may  have  inferior  accommodations  at  a  reduced  price,  but  no 
others.  Who  could  defend  the  rule  when  carried  to  its  legitimate 
end?  Under  it  the  coloretl  man  could  be  forbidden  to  buy  mer- 
chandise or  corn,  except  of  an  inferior  quality,  and  the  oppression 
and  injustice  would  be  justified  on  the  ground  that  he  is  not 
charged  the  price  of  good  articles  of  the  same  class.  The  absur- 
dity and  gross  injustice  of  the  rule — nay,  its  positive  wickedness, 
like  all  other  principles  intended  to  inflict  oppression  and  wrong, 
are  readily  exposed  by  tracing  it  to  its  natural  consequences.  The 
doctrines  of  natural  law  and  of  Christianity  forbid  that  rights  be 
denied  on  the  ground  of  race  or  color,  and  this  principle  has  become 
incorporated  into  the  paramount  law  of  the  Union.  It  has  been 
recognised  by  this  court  in  a  decision  wherein  it  is  held  that  the 
directors  of  a  public  school  could  not  forbid  a  colored  child  to 
attend  a  school  of  white  children  simply  on  the  ground  of  negro 
parentage,  although  the  directors  provided  competent  instruction 
for  her  at  a  school  composed  exclusively  of  colored  children :  Clark 
V.  The  Board  of  Btrectars,  ^<?.,  24  Iowa  267. 

The  decision  is  planted  on  the  broad  and  just  ground  of  equality 
of  all  men  before  the  law,  which  is  not  limited  by  color,  nationality, 
religion  or  condition  in  life.  Thfs  principle  of  equality  is  an- 
nounced and  secured  by  the  very  first  words  of  our  state  Constitu- 
tion, which  relate  to  the  rights  of  the  people,  in  language  most 
comprehensive  and  incapable  of  misconstruction,  namely:  "All 
men  are,  by  nature,  free  and  equal;'*  Art.  1,  §  1.  Upon  it  we 
rest  oar  conclusion  in  this  case. 

V.  But  the  doctrine  of  equality  and  its  application  to  thp  rights 
of  the  plaintiff,  as  presented  in  the  record  before  us,  depends  for 
support  not  alone  upon  the  Constitution  of  this  state  and  adjudica- 
tion of  this  court.  They  are  recognised  and  secured  by  the  recent 
constitutional  amendments  and  legislation  of  the  United  States. 

The  fourteenth  amendment  of  the  Constitution  is  in  these  words: — 

"All  per  o.is  born  or  naturalized  in  the  United  States  and  sub- 
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ject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States 
and  of  the  sti^te  wherein  they  reside.  No  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immnnities  of 
citizens  of  the  United  States ;  Nor  shall  any  state  deprive  any 
person  of  life,  liberty  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
its  laws.** 

Attention  is  briefly  demanded  to  the  nature  of  the  rights  secured 
and  the  character  of  the  persons  contemplated  by  this  provision. 

The  rights  are :  1.  Those  of  citizenship  of  the  United  States 
and  of  the  states ;  2.  Protection  of  privileges  and  immunities  of 
citizens  of  the  United  States  against  abridgment  by  the  states. 
The  term  privileges  is  comprehensive,  and  includes  all  rights  per- 
taining to  the  person  as  a  citizen  of  the  United  States.  For  a  dis- 
cussion of  the  import  of  the  word  see  Mr.  Justice  Miller's  opinion 
in  the  Slaughter  Souse  Cases^  16  Wallace  36,  and  the  cases 
therein  cited  ;  8.  Security  of  life,  liberty  and  property,  and  equal 
protection  of  state  laws. 

The  persons  contemplated  by  the  amendment  are : 

1.  All  persons  born  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof.  These  are  secured  the 
right  of  citizenship  of  the  United  States  and  protected  against 
abridgment  of  their  privileges  and  immunities.  2.  All  persons 
within  the  jurisdiction  of  the  state.  These  arc  protected  in 
life,  liberty  and  property,  and  secured  the  equal  protection  of 
the  laws.  Plaintiff  belongs  to  both  classes  of  persons  to  whom 
rights  are  secured  atnd  protection  extended  by  the  amendment 
under  consideration.  The  Act  of  Congress  of  April  9th  1866 
(The  Civil  Rights  Bill)  provides  *'  That  persons  born  in  the 
United  States,  and  not  subject  to  any  foreign  power,  excluding 
Indians  not  taxed,  are  hereby  declared  to  be  citizens  of  the  Uni- 
ted States ;  and  such  citizens  of  every  race  and  color,  without  re- 
gard to  any  previous  condition  of  slavery  or  involuntary  servitude, 
except  for  the  punishment  of  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  have  the  same  right  in  every  state  and 
territory  in  the  United  States  to  make  and  enforce  contracts,  to 
sue,  be  parties  and  give  evidence,  to  inherit,  purchase,  lease,  sell, 
hold  and  convey  real  and  personal  property,  and  to  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to 
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like  punishments,  pains  and  penalties,  and  to  none  other,  any  law, 
statute,  ordinance,  regulation  or  custom  to  the  contrary  notwith- 
standing/' Under  this  statute  equality  in  rights  is  secured  to  the 
negro. 

The  language  ds  comprehensive,  and  includes  the  rights  to 
property  and  all  rights  growing  out  of  contracts.  It  does  include 
within  its  broad  terms  every  right  arising  in  the  afTairs  of  life. 

The  right  of  the  passenger  under  the  contract  of  transportation 
with  the  carrier  is  included  therein.  The  colored  man  is  guaran- 
teed equality  and  equal  protection  of  the  laws  with  his  white  neigh- 
bor. These  are  the  rights  secured  to  him  as  a  citizen  of  the  Uni- 
ted States,  without  regard  to  his  color,  and  constitute  his  privileges 
which  are  secured  by  the  constitutional  amendment  above  consid- 
ered. The  peculiar  privilege  of  the  colored  man,  intended  to  be 
guaranteed  by  these  constitutional  and  statutory  provisions,  is 
equality  with  the  white  man  in  all  the  affairs  of  life  over  which 
there  may  be  legislation,  or  of  which  the  courts  may  take  cogni- 
sance, lie  is  secured  in  life,  liberty  and  property,  and  the  reme- 
dies provided  by  law  to  enforce  the  rights  pertaining  thereto.  As 
to  all  these,  there  cannot  be  laws  imposing  disabilities  upon  him 
or  depriving  him  of  equal  benefits,  equal  advantages  and  equal 
protection  with  other  citizens.  Other  views  of  these  statutory  and 
constitutional  provisions  could  be  stated,  strengthening  the  conclu- 
sion we  have  expressed.  But  we  deem  it  unnecessary  further  to 
discuss  the  subject,  our  minds  resting  with  confidence  upon  the 
views  we  have  announced. 

YI.  It  is  insisted  that  the  rights  claimed  by  plaintiff,  for  the 
deprivation  of  which  she  prosecutes  this  suit,  are  social,  and  are 
not  therefore  secured  by  the  constitution  and  statutes,  either  of  the 
state  or  of  the  United  States.  Without  doubting  that  social  rights 
and  privileges  are  not  within  the  protection  of  the  laws  and  con- 
stitutional provisions  in  question,  we  are  satisfied  that  the  rights 
and  privileges  which  were  denied  plaintifif  are  not  within  that 
class.  She  was  refused  accommodations  equal  to  those  enjoyed 
by  white  passengers.  She  ofiered-  to  pay  the  fare  required  of 
those  who  had  the  best  accommodations  the  boat  offered.  .  She 
was  unobjectionable  in  deportment  and  character.  The  advan- 
tages of  the  contract  made  with  other  passengers  were  denied 
her.  Her  money  would  not  purchase  for  her  that  which  the  same 
som  would  entitle  a  white  passenger  to  receive. 
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In  these  matters  her  rights  of  property  were  involved,  and  her 
right  to  demand  services,  to  which  she  was  lawfully  entitled,  was 
denied. 

She  complains,  not  because  she  was  deprived  of  the  society  of 
white  persons.  Certainly  no  one  will  claim  that  the  passengers  in 
the  cabin  of  a  steamboat  are  there  in  the  character  of  members  of 
what  is  called  society.  Their  companionship  4vs  travellers  is  not 
esteemed  by  any  class  of  our  people  to  create  social  relations. 
Neither  are  these  created  by  the  seat  at  a  common  table.  Those 
of  high  pretensions  in  society,  and  the  good  and  virtuous,  may 
mingle  as  passengers  in  the  cabin,  and  sit  at  the  same  table  with 
the  lowly  and  vicious,  without  a  thought  that  the  social  barriers 
erected  by  the  haughty  assttmptions  of  pride  and  wealth,  or  the 
just  requirements  of  morals  and  good  manners,  are 'broken  down, 
and  the  high  and  low,  good  and  bad,  are  thus  brought  to  a  com- 
mon level  of  conventional  society.  The  plaintiff  could  not  have 
attained  any  social  standing  by  being  permitted  to  share  the  treat- 
ment awarded  to  other  passengers ;  she  claimed  no  social  privilege, 
but  substantial  privileges  pertaining  to  her  property  and  the 
protection  of  her  person. 

It  cannot  be  doubted  that  she  was  excluded  from  the  table  and 
cabin,  not  because  others  would  have  been  degraded  and  she 
elevated  in  society,  but  because  of  prejudice  entertained  against 
her  race,  growing  out  of  its  former  condition  of  servitude,  a 
prejudice,  be  it  proclaimed  to  the  honor  of  our  people,  that  is  fast 
giving  way  to  nobler  sentiments,  and,  it  is  hope*!,  will  soon  be 
entombed  with  its  parent,  slavery.  The  object  of  the  amendments 
of  the  Federal  constitution  and  of  the  statutes  above  referred  to 
was  to  relieve  citizens  of  the  black  race  from  the  effects  of  this 
prejudice,  to  protect  them  in  person  and  property  from  its  spirit. 

We  are  disposed  to  construe  these  laws  according  to  their  very 
spirit  and  intent,  so  that  equal  rights  and  equal  protection  shall  be 
secured  to  all,  regardless  of  color  or  nationality. 

The  instructions  above  quoted  announce  the  doctrine  of  equality 
without  regard  to  color ;  that  plaintiff  could,  by  no  regulation  or 
custom  of  defendants'  boats,  bo  deprived  of  any  right  to  accommo- 
dations to  which  she  would  be  entitled  under  such  customs,  but 
for  her  color.  In  this  they  correctly  state  the  law.  Those  asked 
by  defendants  expressed  a  different  rule,  and  were  properly 
refused. 


Digitized  by  LjOOQ IC 


COG£R  V,  N.  W.  UNION  PACKET  CO.  173 

VII.  Defendants*  counsel  insist  that,  under  the  contract  ex- 
pressed by  the  ticket  for  transportation  purchased  bj  plaintiff,  she 
bad  no  right  to  a  seat  at  any  other  than  an  ' 'assigned  table,"  and 
that  when  she  seated  herself  at  the  ladies*  table  in  the  cabin,  it  was 
in  Tiolation  of  this  contract,  and  she  was  therefore  lawfully  re- 
moTed  by  the  master  of  the  boat. 

We  will  not  stop  to  inquire  whether  a  contract  with  a  common 
carrier  or  others  exercising  public  employment,  exacted  by  them 
to  enforce  customs  in  derogation  of  the  equality  of  the  colored 
ncej  or  any  other  class  of  citizens,  may  be  enforced  against  those 
whose  rights  and  privileges  are  intended  to  be  thereby  abridged. 
We  are  well  satisfied  that  a  common  carrier  cannot  refuso  to  trans- 
port all  persons  without  distinctions  based  upon  color  or  nation- 
ality, and  that  they  cannot  require  contracts  of  the  character  in- 
dicated, to  be  accepted  by  those  demanding  transportation. 
^Hiether  such  contracts,  when  knowingly  and  voluntarily  made, 
ve  binding  upon  the  party  affected  thereby,  is  not  made  a  ques- 
tion in  this  case.  By  the  sixth  instruction,  the  District  Court 
recognised  their  validity  when  entered  into  in  the  manner  indicated. 
Bat  he  court  correctly  considered,  as  appears  by  the  ninth  in- 
struction, that  the  conditions  of  the  ticket  for  transportation  had 
Qo  relation  to  plaintiff's  right  to  a  seat  at  the  table,  but  pertained 
exclusively  to  transportation. 

Her  dinner-ticket  gave  her  a  right  to  dine  in  the  cabin  on  an 
equality  with  other  passengers.  This  view  disposes  of  objections 
made  to  the  ninth  instruction,  on  the  ground  that  it  conflicts  with 
the  sixth,  as  well  as  certain  points  made  by  counsel,  supporting 
the  right  of  the  officers  of  the  boat  to  remove  plaintiff  from  the 
eabm,  under  the  contract  expressed  in  the  transportation-ticket. 

VIII.  It  is  urged  that  the  plaintiff  was  rightfully  removed  from 
the  table  because  she  occupied  a  seat  reserved  for  other  passengers. 
The  instructions  given  to  the  jury  fairly  announce  the  right  of  the 
officers  of  the  boat  to  enforce  reasonable  rules,  and  those  reserving 
Mats  for  ladies  travelling  without  escort,  may  be  included  in  the 
number.  For  disobedience  thereof,  or  for  other  proper  reasons, 
It  may  be  admitted  she  could  have  been  properly  removed  from 
•wh  reserved  seat.  But  the  instructions  rightly  hold  she  could 
M  have  been  lawfully  removed  from  the  seat  she  occupied  on  ac- 
count of  her  color.  The  cause  of  her  removal  was  thus  properly 
left  to  the  jury,  and  there  is  no  reason  to  doubt  the  correctness  of 
the  conclusion  they  reached  upon  this  question  of  fact. 
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IX.  It  is  also  insisted  that  the  treatment  she  received  was  justi- 
fied by  her.  bad  language  and  improper  behavior.  The  law,  as  to 
the  authority  of  defendant  and  its  oflScers  to  enforce  rules  requiring 
proper  deportment,  is  sufficiently  stated  in  the  instructions.  Whe- 
ther her  treatment  resulted  from  the  enforcement  of  such  rul^  or 
of  others  aimed  at  her  exclusion  on  account  of  color,  were  questions 
for  the  jury  and  were  left  to  them  by  the  instructions.  There  is 
no  just  ground  of  complaint  with  their  findings  thereon. 

X.  Certain  instructions  were  asked  by  defendant  and  refused,  to 
the  effect  that  the  dinner-ticket  having  been  procured  by  plaintiflf 
through  deception  and  without  the  knowledge  of  the  officers  of  the 
boat,  entitled  her  to  no  rights  other  than  those  given  by  the  trans- 
portation-ticket. It  does  not  appear  that  the  rules  and  custom  of 
the  boat  required  tickets  to  be  purchased  in  person  by  the  indi- 
viduals using  them,  or  that  a  ticket  not  thus  obtained  conferred  no 
rights  upon  the  party  acquiring  it.  Having  obtained  the  ticket  in 
a  manner  not  forbidden  by  the  regulations  of  the  boat  or  by  law, 
she  was  entitled  thereby  to  all  the  rights  which  it  would  have  con- 
ferred upon  a  white  person  if  obtained  in  the  same  way. 

The  foregoing  discussion  disposes  of  all  the  objections  made  by 
defendants*  counsel  to  the  rulings  of  the  District  Court.  In  oar 
opinion  they  are  correct;  the  judgment  is  therefore  affirmed. 


Court  of  Urrors  and  Appeals  of  Delaware. 

PHILADELPHIA,  WILMINGTON   AND   BALTIMORE   RAILROAD 
COMPANY  V.  BOWER. 

It  is  settled  law  that  charters  of  corporations,  other  than  municipal,  aUhongh 
the  objects  of  the  corporation  may  be  quasi  public,  are  contracts  within  the  pro- 
tection of  the  Federal  constitution. 

Any  act  having- the  effect  to  abridge  or  restrict  any  power  or  privilege  vested 
by  the  charter,  which  is  material  to  the  beneficial  exercise  of  the  franchise  granted, 
and  which  inust  be  supposed  to  have  entered  into  the  consideration  for  the  accept- 
ance of  the  charter  by  the  corporators,  is  an  impairing  of  the  obligation  of  the 
contract  within  the  prohibition  of  the  Constitution. 

An  act  prohibiting  a  railroad  company  from  charging  at  a  greater  rate  per 
mile  for  carriage  of  passengers  or  freight  from  place  to  place  within  a  state,  than 
for  similar  carriage  through  or  beyond  the  state,  no  such  power  to  regulate  chai^en 
having  been  reserved  in  the  charter,  is  nnbonstitutional  and  void. 

Such  an  act  is  not  within  the  police  power  of  the  state.  The  legislature  may 
regulate  the  exercise  of  the  corporate  franchise  by  general  laws  passed  in  good 
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Taith  for  the  legitimate  ends  of  the  police  power,  that  is  for  the  peace,  good  order, 
health,  comfort  and  welfare  of  society,  bat  it  cannot  ander  color  of  sach  laws  de- 
stroj  or  impair  the  franchise  itself,  nor  any  of  those  rights  or  powers  which  are  es' 
mtial  to  its  beneficial  exercbe. 

This  was  an  action  at  law  by  the  appellee  Bowers,  to  recover 
the  sum  of  $56.80  as  a  penalty  for  overcharge  by  the  appellant, 
for  carrying  freight  from  Newport  to  Wilmington,  two  places  within 
the  state  of  Delaware,  at  a  greater  rate  per  mile  than  the  appel- 
lant had  charged  for  similar  services  between  Port  Deposit  in 
Maryland,  and  Wilmington  in  Delaware. 

An  Act  of  the  General  Assembly  of  Delaware,  passe  1  April 
11th  1873,  is  in  these  words : — 

"  Sect.  4.  That  if  the  said  Philadelphia,  WilmiDgton  and  Baltimore 
Railroad  Company,  or  any  other  railroad  company  in  this  state,  shall, 
either  as  the  operator  of  its  own  railroad  or  railroads,  or  as  lessee 
of  other  railroads  within  the  state,  charge  and  receive  a  greater 
rate  per  mile  for  the  carriage  of  passengers  (except  so  far 
as  the  same  may  be  increased  to  the  amount  of  the  tax  annually 
paid  under  the  provisions  of  Chapter  458,  Volume  12  of  the  Laws 
of  Delaware^  or  for  the  carriage  or  transportation  of  goods,  wares 
or  merchanaise  or  other  property  whatsoever,  from  place  to  place 
withiu  the  state,  or  from  a  place  within  the  state  to  a  place  without  the 
state,  than  is  charged  by  such  company  for  the  carriage  of  passengers 
SDd  the  transportation  of  property  or  nreight  for  like  distances,  or  per 
mile,  from  places  without  the  state  to  places  within  the  state,  or  from 
pbces  within  the  state  through  the  state  to  other  places  without  the 
state,  the  person  or  persons  paying  such  charges,  either  as  fare  or  freight, 
shall  be  entitled  to  recover  from  such  company  so  charging  and  receiving 
the  same,  a  sum  of  ten- fold  the  amount  or  the  money  so  paid,  to  be  re- 
covered in  an  action  of  debt  or  assumpsit,  as  like  amounts  are  now  re- 
covered by  law." 

The  plaintiff  recovered  in  the  court  below,  subject  to  questions 
reserved  for  the  opinion  of  this  court. 

Geo.  H.  Bates  and  LorCy  Attorney-General,  for  the  plaintiff 
below. 

Jot,  F.  Comegt/9  and  Oeo.  C.  Gordon^  for  the  appellant. 

The  opinion  of  the  court  was  delivered  by 

Bates,  Chancellor. — Several  objections  to  this  statute  were 
fliade  at  the  bar.  The  objection  which  in  the  judgment  of  the  court 
is  decisive,  and  upon  which  alone  its  opinion  will  be  given,  is  that 
wbich  treats  the  act  as  within  the  clause  of  the  Constitution  of  the 
United  States,  which  declares  that  no  state  shall  pass  any  '^  law 
impairing  the  obligation  of  contracts.'' — Art  I.,  sec.  10. 
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A  wide  range  of  argument  was  taken,  but  among  all  the  q.ues- 
tions  discussed  two  only  are  material.  These  are,  (1)  Is  the 
charter  of  the  Philadelphia,,  Wilmington  and  Baltimore  Railroad 
Company  a  contract  in  the  sense  of  the  constitutional  prorision  ? 
and  (2)  If  it  be  such,  then  does  the  act  impair  its  obligation? 

Both  these  questions  are  answered  by  rules  for  the  construction 
of  this  provision  of  the  Constitution  long  since  established  by  the 
Supreme  Court  of  the  United  States — the  tribunal  which  is  the 
ultimate  and  only  authoritative  expounder  of  the  Federal  Constitu- 
tion. 

In  the  first  place,  then,  since  the  decision  of  the  celebrated 
Dartmouth  College  Case,  in  1819,  4  Wheat.  518,  it  has  ceased  to 
be  a  point  for  discussion  that  a  corporate  charter  is  a  contract 
within  the  prohibitory  clause  referred  to ;  and  further,  that  a 
charter  is  none  the  less  protected  against  legislative  interference, 
although  the  franchise  granted  be  one  in  the  exercise  of  which  the 
public  are  interested,  if,  nevertheless,  the  corporation  itself  be  a 
private  one.  For,  the  uses  of  a  corporation  may  in  a  certain 
sense  be  public,  and  yet  the  corporation,  with  its  franchises  and 
property,  be  private, — as  much  so  as  if  such  franchises  and 
property  were  vested  in  a  single  person  instead  of  in  a  company ; 
and  nothing  can  be  clearer  than  that  franchises  and  property 
which  in  their  nature  are  private  must  be  equally  inviolate 
whether  vested  in  a  corporation  or  in  an  individual.  To  this 
class  of  private  corporations  far  puilie  ttses  belong  a  large  number, 
such  as  colleges,  banks,  insurance,  turnpike  companies,  &c.  A 
broadly  marked  distinction  is  taken  in  the  Dartmouth  College 
Case  between  these  quasi-public  corporations  and  those  of  a  more 
limited  class  which  are  strictly  public  corporations.  The  latter 
might  be  more  properly  distinguished  as  civil  or  municipal  corpo- 
rations. These  are  created  by  the  legislature  solely  for  purposes  of 
local  government,  such  as  are  incorporated  cities,  towns  or  conn- 
ties.  They  are  depositaries  of  a  portion  of  the  political  power  of 
the  stiffcte,  which  they  exercise  not  as  a  private  franchise  but  aa  a 
public  trust, — as  the  mere  agents  or  trustees  of  the  legislature, 
subject  to  its  supervision  and  control.  Such  a  charter  is  not  in 
any  proper  sense  a  contract  inter  partes,  within  the  prohibitory 
clause  of  the  Constitution.  It  is  therefore  revocable,  and  is  sub- 
ject to  alteration  at  the  pleasure  of  the  legislature,  saving  any 
private  rights  and  interests  which  may  have  previously  become 
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Tested  under  the  action  of  the  corporate  body.     But   charters 
creating  what  may  be  termed  business  corporations  possess  all  the 
ingredients  of  contracts.     First,  there*  are  parties^  whose  concur- 
rent action  is  essential  to  give  them  force  and  effect,  the  govern- 
ment proffering  and  the  corporations  accepting  the  franchise,  with 
such  privileges  and  conditions  as  the  legislature  may  see  fit  to 
attach  to  it     There  are  also  mutual  ohligation%  impliedly  assumed 
by  the  parties, — the  government  becoming  bound,  on  the  one  hand, 
for  the  secure   enjoyment  by   the   grantees    of    the    corporate 
franchise,  according  to  the  terms  and  conditions  of  the   charter, 
and  the  corporators,  on  the   other  hand,  undertaking,  in   con- 
sideration of  the  privileges  bestowed,  to  exercise  them  faithfully 
fhr  the  purposes  contemplated  in  the  grant  of  them.     Further,  the 
business   conducted   under   such  charters,  quite  as  much  as  like 
enterprises  set  on  foot  by  persons  unincorporated,  is  provided  for 
by  private  capital  invested  by  the  corporators  for  their  individual 
profit,  and  the  property  held  and  employed  by    the  corporation 
helonge  to  the  corporators.     The  state  takes  no  part  in  the  outlay 
or  profits  of  the  enterprise,  and  holds  no  interest  whatever  in  the 
corporate  property  or  effects,  except  in  some  special  instances  in 
which  the  state  Becomes  a  stockholder.     The  corporate  franchise 
itself,  although  created  by  the  legislature,  becomes  when  vested  by 
due  acts  of  acceptance  a  species  of  private  property,  and  is  recog- 
nised and  protected  at  common  law  as  fully  as  any  other  kind  of 
property.     The  interest  which  the  public  have  in  the  objects  and 
operations  of  these  business  corporations  is  purely  incidental,  and 
in  no  degree  detracts  from  the  private  nature  of  the  corporation 
and  of  its  franchises. 

The  Supreme  Court  in  the  Dartmouth  College  Caee^  in  its  mnst 
elaborate  examination  of  this  subject,  found  that  at  common  law 
charters  of  incorporation  had  always  been  recognised  and  treated 
as  contracts  between  the  crown  and  the  grantees ;  that  it  was  hot 
competent,  even  for  royal  prerogative,  without  the  consent  of  i\\p 
corporation,  to  alter  or  abridge  them  ;  that  they  could  be  revoke  I 
only  in  the  case  of  a  forfeiture  for  negligence  or  abuse  of  the  fran- 
chise, judicially  ascertained.     The  court,  therefore,  considered  that 
charters  were  strictly  and  technically  within  the  language  of  the 
Constitution^  since  that  instrument  must  be  presumed  to  have  em- 
ployed the  term  '^  contract "  according  to  its  settled  usage  at  com- 
mon law.     And  this  construction  the  court  found  to  be  supported 
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by  all  the  considerations  of  policy  which  led  to  the  adoption  of  the 
prohibitory  clause ;  since  for  no  species  of  legal  rights  coiild  the 
protection  of  the  clause  be  more  important  than  for  those  created 
by  charters,  whether  we  consider  the  heavy  outlays  of  capital  often 
made  under  them,  the  value  of  the  property  acquired,  or  the  pub- 
lic interests  not  unfrequently  involved  in  their  objects  and  opera- 
tions. So  clearly  did  the  Supreme  Court  consider  all  charters 
(other  than  such  as  are  strictly  public  or  municipal)  to  be  within 
the  prohibitory  clause,  that  in  the  case  cited  they  extended  the 
protection  of  the  clause  to  a  charter  which  was  granted,  not  for  pri- 
vate gain  or  profit,  nor  for  any  of  the  ordinary  purposes  of  trade 
or  business,  but  purely  for  a  public  charity,  i,  e.  for  the  christianiz- 
ing of  Indians  and  the  education  of  youth.  For  the  court  considered 
that  the  corporate  franchise,  for  whatever  object  it  might  have  been 
granted^  together  with  the  right  to  exercise  it  according  to  the 
terms  and  conditions  of  the  charter,  was  itself^  when  once  vested, 
a  legal  right,  and  as  such  was  as  well  entitled  to  the  protection  of 
the  Constitution  and  laws  as  were  any  of  the  more  tangible  species 
of  private  property,  for  the  acquiring  or  holding  of  which  corpora- 
tions are  ordinarily  created. 

It  need  only  be  furtlier  remarked  on  this  point  that  our 
Court  of  Errors  and  Appeals  has  already  accepted  the  ruling 
of  the  Dartmouth  College  Case  as  the  law  of  this  state,  and 
as  it  happens,  has  applied  it  to  the  protection  of  the  very  corpo- 
ration now  before  us.  In  Bailey  v.  The  Philadelphia^  Wilming- 
ton and  Baltimore  Railroad  Co.,  4  Harr,  389,  the  charter  of 
this  company  was  held  to  be  a  contract  within  the  prohibitory 
clause  of  the  Federal  Constitution  and  an  Act  of  the  Legislature 
abridging  certain  corporate  privileges  under  it  was  on  that  ground 
held  to  be  invalid. 

We  may  next  proceed  to  inquire  whether  the  Act  of  the  General 
Assembly  under  consideration  impairs  the  obligation  of  the  con- 
tract contained  in  the  charter  of  the  railroad  company.  And  to 
this  question  also  the  Dartmouth  College  Case  will  be  found  to 
afford  a  clear  and  conclusive  answer. 

The  sense  of  the  phrase  '*  impairing  the  obligation  of  a  contract'* 
and  the  precise  efiBct  of  the  constitutional  prohibition,  will  vary 
somewhat  according  to  the  sul^ect-matter  to  which  it  is  applied. 
In  the  case  of  contracts  wholly  executory,  which  were  doubtless 
those  directly  contemplated  by  the  Constitution,  the  operation  of 
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the  clause  would  be  to  prohibit  any  law  dischargiDg  or  releasing  a 
party  to  the  contract  from  the  stipulations  undertaken  to  be  per- 
formed on  hia  part,  or  modifying  such  stipulations.     It  is  thus  that 
&  state  insolvent  law  which  undertakes  to  discharge  a  debt  con- 
tracted prior  to  its  passage  comes  in  conflict  with  the  constitutional 
provision.     Where  the  contract  is  an  executed  one,  as  is  a  grant, 
the  obligation  of  it  is  held  to  be  impaired  by  a  law  operating  to 
divest  any  right  or  estate  which  has  passed  or  become  vested  under 
the  grant.     Such  was  the  construction  of  the  phrase  under  con- 
sideration in  the  celebrated  case  of  Fletcher  v.  Pecky  6  Cranch  87, 
in  which  an  act  of  a  state  legislature,  undertaking  to  re-assume 
rights  which  had  vested  under  a  grant  made  by  a  prior  legislature, 
was  held  to  impair  the  obligation  of  the  contract  implied  in  the 
grant    The  Dartmouth  College  Case  was  the  first  in  which  this 
phrase  ^^mpairing  the  obligation  of  a  contract"  received  a  direct 
jodicial  construction  as  applied  to  a  corporate  charter.     Such  a 
charter  would  seem  to  be  quite  clearly  within  the  principle  of 
Fletcfter  v.  Peck.     For,  treating  a  charter  simply  as  a  grant  or 
executed  contract,  the  franchise,  which  is  the  subject-matter  of  the 
f^nt,  must  be  as  clearly  protected  by  the  Constitution  against  any 
revocation  or  abridgment  of  it,  as  is  a  title  to  land  which  may  be 
the  subject  of  a  l^islative  grant.     But  a  charter  is  a  contract  both 
executed  and  executory ;  and  viewing  it  in  the  latter  aspect,  the 
court  in  the  Dartmouth  Colkge  Cate  held  that  in  the  grant  of  a 
charter  there  is  an  implied  contract  on  the  part  of  the  government 
that  the  corporators  having  accepted  the  franchise,  shall,  so  long  as 
they  exercise  their  corporate  powers  faithfully,  in  accordance  with 
the  ends  and  purposes  of  their  incorporation,  enjoy  the  franchise 
as  fully  and  beneficially  as  it  is  granted,  without  abridgment  or 
alteration.     Hence  the  court  deduced,  as  the  principle  of  its  do- 
cision,  that  a  law  altering  the  charter  in  any  of  its  material  pro- 
mtiom,  without  the  consent  of  the  corporation,  impaired  the  obli- 
gation of  the  contract.     Now,  what  will  or  will  not  amount  to 
soch  a  material  alteration  of  the  charter  as  to  bring  a  law  into 
conflict  with  the  constitutional  prohibition  it  may  not  be  easy  to 
liefine,  but  it  is  sufficient  and  quite  safe  to  say  that  an  act  having 
the  effect  to  abridge  or  restrict  any  power  or  privilege  vested  by 
the  charter  which  is  material  to  the'beneficial  exercise  of  the  fran- 
cbise  granted,  and  which  must  be  supposed  to  have  entered  into 
the  consideration   which  induced  the  corporators  to  accept  the 
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charter  and  to  assame  the  duties  imposed  by  it,  is  such  an  altera- 
tion as  the  constitutional  provision  forbids,  and  that  any  act  so 
operating  is  invalid. 

Let  us  apply  this  principle  to  the  case  in  hand.  The  object 
and  effect  of  the  law  under  consideration  is  to  regulate,  and  so  far 
to  restrict,  the  power  of  the  railroad  company  to  charge  for  the 
transportation  of  passengers  and  freight.  Of  such  a  power  it  is 
hardly  enough  to  say  that  it  is  one  of  value  and  importance  to  the 
company;  it  is  one  essential  to  the  enjoyment  of  the  franchise, 
and  must  be  presumed  to  have  been  the  consideration  for  which  the 
corporators  accepted  the  charter,  invested  their  money,  and  as- 
sumed the  obligations  imposed  upon  them.  It  was  undoubtedly 
competent  for  the  legislature,  by  a  provision  in  the  charter,  to  re- 
serve to  itself  the  right  to  supervise  and  regulate  in  the  future 
this  power  of  the  company  ;  but,  upon  a  careful  examination  of 
the  original  acts  incorporating  the  several  companies  now  com- 
posing the  Philadelphia,  Wilmington  and  Baltimore  Railroad  Com- 
pany, we  are  unable  to  find  in  them  any  reservation  of  such  legis- 
lative control  over  these  companies  as  is  necessary  to  sustain  the 
act  under  consideration.  The  power  to  adjust  the  tariff  of  charges 
by  its  own  officers,  according  to  their  views  of  the  necessities  of 
business  and  of  justice  to  the  public,  without  supervision,  was  a 
part  of  the  franchise  as  it  was  granted.  The  attempted  regulation 
by  the  legislature  of  this  power  materially  abridges  the  beneficial 
exercise  of  it  by  the  corporation,  and  without  any  doubt  impairs 
the  obligation  of  the  contract  in  the  sense  of  the  Constitution  as 
interpreted  by  the  DartmotUh  College  Case.  The  question  is  not 
admissible  in  what  degree  the  power  of  the  company  to  charge  is 
restricted  by  the  statute,  or  whether  the  regulation  enacted  by  it 
is  or  is  not  a  reasonable  or  proper  one.  The  principle  is  that  ant/ 
material  modification  of  the  charter^  or  of  the  franchiee  or  powers 
granted  under  it,  is  prohibited  by  the  Constitution.  In  the  Dart- 
mouth College  Case  the  amendment  of  the  charter  by  the  Legisla- 
ture of  New  Hampshire  appears  to  have  been  made  in  good  faith, 
with  a  view  to  enlarge  the  sphere  and  increase  the  usefulness  of 
that  institution.  What  was  before  a  college  only  was  by  the  act 
converted  into  a  university  ;  the  original  board  of  trustees  was  in- 
creased in  number,  and  the  general  administration  of  the  institu- 
tion by  the  trustees  was  made  subject  to  the  supervision  of  a 
Board  of  Overseers,  who  were  to  be  app6inted  by  the  Governor 
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and  Council,  and  who  thus  directly  represented  the  state.  Says 
Chief  Justice  Marshall,  in  his  opinion,  after  detailing  these 
changes :  "  This  may  be  for  the  advantage  of  this  college  in  par- 
ticular, and  may  be  for  the  advantage  of  literature  in  general,  but 
it  is  not  according  to  the  will  of  the  donors,  and  is  subversive  of 
that  contract  on  the  faith  of  which  their  property  was  given.** 
Mr.  Justice  Washington,  also,  speaking  to  the  same  point,  says  : 
"In  all  re9pect9  in  which  the  contract  has  been  altered  without 
the  assent  of  the  corporation  its  obligations  have  been  impaired, 
and  the  degree  can  make  no  difference  in  the  construction  of  the 
above  provision  of  the  Constitution.** 

It  may  be  worth  while  to  notice  here,  that  the  operation  of  the 
statute  of  New  Hampshire  upon  the  charter  of  Dartmouth  College, 
was  essentially  similar  to  the  effect  of  the  Act  of  our  General  As- 
flcnbly  now  under  consideration.  The  governing  power  of  the 
college  was  by  the  original  charter  vested  exclusively  and  without 
restriction  in  the  trustees  therein  appointed  and  their  successors. 
Bv  the  amendment  to  the  charter  this  power  was  subjected  to  the 
supervising  control  of  the  state  through  a  board  of  overseers  to  be 
appointed  by  its  officers,  the  Governor  and  Council;  and  thus 
vbat  had  been  under  the  charter  an  absolute  power  of  administra- 
tion in  the  corporators  was  brought  under  the  regulation  of  the 
state.  This  modification  was  strongly  commented  on  by  the  Chief 
Justice  as  the  feature  of  the  New  Hampshire  statute  which  was 
most  clearly  repugnant  to  the  constitutional  prohibition.  Precisely 
such  is  the  effect  of  the  act  before  us.  It  assumes  for  the  state 
the  right  to  regulate  what  under  the  charter  was  granted  as  an  ab- 
solute discretion  in  this  corporation,  viz.,  the  right  to  adjust  its 
tariff  of  charges  for  the  carriage  of  passengers  and  freight. 

We  have  attentively  Considered  the  arguments  urged  with  much  ' 
ingenuity  and  force  by  the  learned  counsel  who  maintained  the 
validity  of  this  act.  Among  them  the  argument  of  greatest  force, 
and  the  one  most  relied  on,  was  an  effort  to  bring  the  act  within 
the  scope  of  those  legblative  powers  which  are  so  essential  to  good 
gOTernment  and  the  social  welfare  that  they  are  treated  as  inalien- 
able; so  that  one  legislature  cannot,  even  by  contract, 
abridge  the  full  control  of  a  succeeding  legislature  over  the  same 
sobjec'-matter.  Such,  for  example,  is  the  right  of  the  Govern- 
fflpnt  at  til  times  to  provide  for  the  common  defence,  to  take  pri- 
vate pmperry   for  the  public  use,  to  raise  revenue,  and  what  is 
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termed  the  police  power  of  the  state.  It  was  the  last  of  these 
inalienable  powers,  viz.,  that  of  internal  police  regulation,  to  which, 
the  act  before  us  was  in  the  argument  sought  to  be  referred.  The 
importance  of  the  question  here  raised  requires  and  has  received 
our  serious  consideration.  * 

The  police  power  of  the  state  comprehends  all  those  general 
laws  of  internal  regulation  which  are  necessary  to  secure  the  peace, 
good  order,  health  and  comfort  of  society.  We  are  now  concerned, 
not  80  much  to  discuss  this  power  at  large  as  to  ascertain,  with 
sufficient  precision  for  the  case  before  us,  what  is  the  proper  limit 
of  the  state  police  power  in  its  bearing  upon  chartered  rights  and 
privileges,  as  these  are  protected  by  the  Constitution  of  the  United 
States.  It  is  not  difficult  Ijo  ascertain  a  rule  sufficiently  defitiitc  to 
be  readily  applied  to  cases,  and  one  securing  all  interests  involved 
— saving  to  the  state,  on  the  one  hand,  all  needful  authority  for 
the  legitimate  purposes  of  police  regulation,  and  yet,  on  the  other 
hand,  not  trenching  upon  the  constitutional  protection  of  chartered 
rights.  Such  a  rule  would  seem  to  be  this :  that  the  legislature 
may  at  all  times  regulate  the  exercise  of  the  corporate  franchise 
by  general  law§  passed  in  good  faith  for  the  legitimate  ends  con- 
templated by  the  state  police  power — that  is,  for  the  peace,  good 
order,  health,  comfort  and  welfare  of  society — but  that  it  cannot, 
under  color  of  such  laws,  destroy  or  impair  the  franchise  itself  nor 
any  of  those  rights  or  powers  which  are  essential  to  its  beneficial 
exercise.  Thus,  acts  regulating  the  mode  of  carriage  of  passen- 
gers with  a  view  to  their  safety,  or  regulating  the  speed  of  travel 
through  towns  or  cities,  or  prescribing  <;ertain  precautions  for  the 
public  safety  at  crossings,  or  requiring  the  erection  of  fences,  &c., 
&c.,  are  proper  exercises  of  the  power  of  police  regulation.  Such 
acts  leave  the  franchise  unimpaired  and  simply  regulate  the  exer- 
cise of  it  in  some  particulars  plainly  essential  to  the  general  safety, 
health  or  comfort  of  society.  But  quite  different  are  acts  which 
directly  touch  the  constitution  of  the  corporation,  or  abridge  or 
modify  any  of  those  corporate  powers  which  are  essential  to  the 
very  ends  of  its  creation  ;  such  powers,  for  example,  as  the  right 
to  operate  a  railroad  at  all,  the  right  to  take  tolls,  or  fares  and 
freights,  or  to  adjust  their  tariff  of  such  charges.  These  are  not 
police  regulations,  but  are  in  substance  and  effect  amendments  of 
the  charter;  and  it  is  most  obvious  that  if,  under  color  of  the  po- 
lice power,  corporations  may  be  thus  dealt  with,  the  constitutional 
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pro?ision,  so  solemnly  adjudged  by  the  Supreme  Court  to  be  a 
protection  to  their  rights,  is,  after  all,  as  to  them,  wholly  nugatory. 
This  view  of  the  limit  of  the  police  power,  as  exercised  over 
corporations,  was  taken  by  the  Supreme  Court  of  Vermont  in 
Thorpe  V.  The  Rutland  and  Burlington  Railway^  27  Vt.  140, 
cited  fally  in  Redfield  on  Railways,  ch.  31,  sec.  2,  note  1.  That 
ease  drew  into  question  the  right  of  the  legislature  to  require 
existing  railway  companies  to  respond  in  damages  for  cattle  killed 
or  injured  by  their  trains  until  they  should  erect  suitable  cattle 
guards  at  farm  crossings.  The  court,  in  the  course  of  an  elaborate 
discussion  by  Chief  Justice  Redfield  of  the  general  liability  of 
corporations  to  legislative  control,  say:  **It  must  be  conceded 
that  all  which  goes  to  the  constitution  of  the  corporation  and  its 
beneficial  operation  is  granted  by  the  legislature,  and  cannot  be 
revoked,  either  directly  or  indirectly,  without  a  violation  of  the 
grant,  which  is  regarded  as  impairing  the  contract,  and  so  pro- 
hibited by  the  United  States  Constitution."  Again,  they  say, 
**  the  privilege  of  operating  the  road,  or  taking  tolls  or  freight  and 
fare,  is  the  essential  franchise  conferred.  Any  act  essentially  para- 
lyzing this  franchise,  or  destroying  the  profit  therefrom  arising, 
would  no  doubt  be  void.  But  beyond  that  the  entire  power  of 
l^slative  control  resides  in  the  legislature,"  &c.  And  the  court 
proceeded  to  sustain  the  act  before  them,  requiring  the  erection  of 
^  cattle-guards,  as  an  act  of  police  regulation  only,  such  as  did  not 
impair  the  franchise  or  any  of  its  essential  rights  or  powers.  In 
a  late  treatise  on  the  subject  of  Constitutional  Limitatibns  by 
Judge  CooLBY,  p.  677,  upon  an  extended  and  very  satisfactory 
examination  of  the  point  now  before  us,  substantially  the  same 
limitation  is  drawn  to  the  exercise  of  the  police  power  ns  affecting 
chartered  rights.  The  requisites  to  the  valid  exercise  of  tlio  police 
power  the  author  holds  to  be  these :  "  The  regulations  must  have 
reference  to  the  comfort,  safety  or  welfare  of  society ;  they  must 
not  be  in  conflict  with  any  of  the  provisions  of  the  charter ;  and 
they  must  not,  under  pretence  of  regulation,  take  from  the  corpo- 
ration any  of  the  essential  rights  and  privileges  \\hich  the  charter 
confers.  In  short,  they  must  be  police  regulations  in  fact,  and  not 
amendments  of  the  charter^  in  curtailment  of  the  corporate  fran- 
ckiie.  The  maxim,  sic  utere  tuo  ut  alienum  non  Icedas,  is  that 
which  lies  at  the  foundation  of  the  power,  and  to  whatever  enact- 
tnent  affectinsr  the  management  and  business  of  private  corpora- 
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tions  it  cannot  fairly  be  applied,  the  power  itself  will  not  extend. 
It  has  accordingly  been  held  that  where  a  corporation  was  chartered 
with  the  right  to  take  toll  from  passengers  over  their  road,  a  sub- 
sequent statute  authorizing  a  certain  class  of  persons  to  go  t<^ll 
free  was  void :  Pingrey  v.  WoBhhumey  1  Aiken  268.  This  "was 
not  a  regulation  of  exbting  rights,  but  it  took  from  the  corporation 
that  which  they  before  possessed,  namely,  the  right  to  tolls,  and 
conferred  upon  individuals  that  which  before  they  had  not,  namely, 
the  privilege  to  pass  over  the  road  free  of  toll." 

The  Attorney-General,  who  appeared  on  behalf  of  the  state,  put 
in'  the  strongest  possible  form  the  argument  in  support  of  this  act 
as  an  exercise  of  internal  regulation,  by  insisting  that  there  most 
at  all  times  inhere  in  the  legislature  an  authority  to  protect  the 
public  against  extortionate  charges  and  unjust  discriminations  by 
carriers  exercising  a  public  employment,  and  that  to  this  power 
railroad  corporations,  as  well  as  other  common  carriers,  must  be 
held  amenable.  That  the  legislature  possesses  the  general  power 
here  claimed  for  it  is  not  doubted ;  but  the  real  question  still  re- 
mains, viz. :  in  what  mode  may  such  power  be  constitutionally 
exercised, — at  least  over  corporations  ?  The  answer  is,  that  the 
legislature  may  by  general  laws  forbid  extortion  and  unjust  dis- 
criminations on  the  part  of  common  carriers,  as  it  may  prohibit  any 
other  offence  against  social  order  or  the  general  welfare.  It  was 
not  disputed  in  the  argument,  that  for  the  breach  of  such  laws,  cor- 
porations as  well  as  natural  persons  may  be  held  liable ;  but  such 
liability  would  be  enforced  by  a  judicial  proceeding,  in  which  the 
alleged  extortionate  or  unjustly  discriminating  character  of  the 
charges  drawn  into  the  question  would  be  judicially  ascertained. 
Such  remedies  against  common  carriers  already  exist  at  the  com- 
mon law,  and  to  these,  as  well  as  to  the  common-law  liabilities  of 
common  carriers  generally,  incorporated  carriers  as  well  a3  natural 
persons  are  subject  by  the  public  nature  of  their  employment. 
Very  different,  however,  from  such  a  mode  of  regulation  by  general 
laws,  with  a  liability  to  judicial  remedies,  is  the  attempt  by  a  legis- 
lature to  prescribe  in  advance  a  tariff  of  charges  for  carriers, — to 
do  which  is  in  effect  to  take  out  of  their  hands  the  management  of 
their  own  business.  This  certainly  cannot  be  done  in  the  case  of  a 
corporation.  How  far  the  legislature  can  directly  regulate  charges 
by  common  carriers  not  incorporated  is  a  question  not  now  arising; 
but  the  right  of  a  corporation  to  conduct  its  own  business — to 
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adjust  its  tariff  of  charges  (subject  to  the  implied  condition  that 
such  charges  shall  not  be  unreasonable)  stands  upon  a  special 
ground  not  applicable  to  an  unincorporated  carrier.  For  such 
right,  being  a  part  of  the  corporate  franchise  granted  by  charter, 
is  protected  by  the  Constitution  of  the  United  States.  And  this 
brings  the  case  back  to  the  view  before  presented  as  to  the  true 
limitation  of  the  police  power  over  corporations.  It  is  the  only 
view  by  which  both  the  general  power  of  police  regulation  by  the 
state  over  corporations  and  their  due  protection  under  the  Consti- 
tution can  be  preserved  and  kept  in  harmony. 

Enough  has  been  said  to  show  to  what  conclusion  the  court  is 
impelled.  We  are  of  opinion  that,  inasmuch  as  the  act  under  con- 
sideration assumes  the  absolute  power  to  regulate  and  control  the 
exercise  of  a  corporate  right  which  was  granted  to  this  company  as 
a  part  of  its  franchise,  without  any  reserved  power  of  such  future 
regulation  by  the  legislature,  it  is  not  a  legitimate  exercise  of  the 
state  police  power,  but  is  in  substance  and  effect  an  alteration  of 
the  charter,  and  materially  impairs  the  obligation  of  the  contract 
in  the  sense  of  the  constitutional  prohibition  as  interpreted  by  the 
Supreme  Court.  The  Constitution,  so  interpreted,  is  the  supreme 
lav  of  the  land,  and  we  have  no  alternative  but  to  apply  it  to  the 
case  before  us.  A  contrary  judgment  of  this  court  would  be  prac- 
tically an  attempt  to  subvert  the  Constitution  of  the  United  States 
widiin  this  state. 

Let  a  certificate  answering  the  questions  reserved  be  drawn  in 
accordance  with  this  opinion. 

The  Chief  Justice  and  Associate  Justices  expressed  their  con- 
currence in  the  opinion  delivered  by  the  Chancellor. 

The  tttempt  of  the  statute  in  qaes-  that  the  states  have  no  power  to  regulate 

tioii  seems  to  have  been   to  compel  the  fares  and  freights  taken  bj  their  own 

rsilwaj  companies  doing  business  within  railways  bejond  the  limits  of  the  state, 

the  state  to  charge  no  higher  fare  or  or  for  traffic  which  passes  through  the 

freight  for  the  traffic  within  the  sUte  state,  or   across  the  line  of  the  state, 

than  tbej  did  for  that  which    passed  whether  going  into  or  out  of  the  state, 

through  the  state  or  out  of  it  upon  the  this  matter  pertaining  exclosiTcIj    to 

same  railwajs.     There  is  one  objection  Congress  under  the  reserration  in  the 

against  this  mode  of  regulating  the  fares  United  States  Constitution  for  Congress 

aad  freights  of  railways  within  the  state  to  have  the  exclusive  power  *'  to  regu- 

bj  those  of  the  same  companies  without  late  commerce  among  the  several  states. " 

the  state  which  does  not  seem  to  have  This  question  we  have  discussed  else- 

Wn  considered   by  the  court,  if,  in-  where  :  Ante^  p.  I.    The  attempt,  th^re- 

^,  it  were  arged   by  counsel,    viz.:  fore,  to  measure  the  duty  of  a  railway 
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oompanj  within  the  state  by  its  dutj  and 
practice  without  the  state,  would  seem  to 
he  adopting  a  measure  altogether  foreign 
to  the  subject ;  as  much  so  as  requiring 
the  companies  within  the  state  to  con- 
form to  the  same  rales  in  that  respect 
as  foreign  railway  companies  did. 
There  is  another  fatal  objection  to  the 
validity  of  the  plaintiff's  claim,  inas- 
much as  a  portion  of  the  alleged  over- 
charge  in  both  actions  was  for  transport 
tation  across  the  line  of  the  state,  which 
the  state  legislature  had  no  power  to 
regulate,  that  belonging  exclusively  to 
Congress,  under  the  power  of  regulating 
nil  inter  state  commerce,  so  that  un- 
qnestiouably  the  court  might,  npon  this 
ground  alone,  hare  decided  the  cases 
against  the  plaintiff  as  they  did. 

But  the  ground  npon  which  the  decision 
is  placed  by  the  coart,  seems  to  ns  un- 
tenable. The  doctrine  assumed  by  the 
court  is,  that  the  power  to  adjust  its 
tariff  of  charges  by  its  own  officers,  ac- 
cording to  their  views  of  the  neces- 
sities of  business  and  of  justice  to 
the  public,  without  supervision,  was  a 
part  of  the  franchise,  as  it  was  granted 
to  the  company,  and  **  the  attempted  reg- 
ulation by  the  legislature  of  this  power 
materially  abridges  the  beneficial  exer- 
cise of  it  by  the  corporation,  and  without 
any  doubt  impairs  the  obligations  of  the 
contract  in  the  sense  of  the  Constitution 
as  interpreted  by  the  Dartmouth  College 
Case,^*  The  only  authorities  cited  by 
the  court  in  favor  of  this  somewhat 
startling  proposition  are  two  cases  from 
Vermont,  in  one  of  which  the  legisla- 
ture, after  granting  a  turnpike  compuny, 
to  he  maintained  by  certain  tolls,  pa.va- 
ble  by  all  persons  passing  the  company's 
gates  with  teams  or  carriages,  passed  a 
Hubsequent  act,  allowing  certain  classes 
of  persons  to  use  the  road  without  pay- 
ing tolls,  thus  claiming  a  power  which, 
if  conceded,  would  extend  to  all  per- 
sons, and  thus  destroy  the  entire  fran- 
chise, which  the  court  of  course  held 
void.    There  would  seem   no  analogy 


between  a  statute  depriving  the  com- 
pany of  all  toll  and  one  merely  regu- 
lating its  tolls,  and  so  the  same  court 
held  in  Slate  r.  Bosworth,  13  Vermt. 
402.  The  other  case  cited  was  decided 
in  favor  of  the  validity  of  the  statntc,  as 
being  only  a  legitimate  exercise  of  legis- 
lation, and  Tifas  supported  by  such  an 
argument  as  we,  at  the  time,  supposed 
every  one  would  understand  as  most  un- 
equivocally opposed  to  the  view  main- 
tained in  the  principal  case,  and  which, 
so  far  as  wc  know,  has  always  been  so 
received.  In  regard  to  the  present  ques- 
tion we  may  be  allowed  in  self-vindica- 
tion to  repeat  what  we  then  said: 
*^  While  it  is  conceded  the  legislature 
could  not  prohibit  existing  railways  from 
carrying  freight  or  passengers,  it  is  be- 
lieved that,  beyond  all  question,  it  may  so 
regulate  these  matters  as  to  impose  new 
obligations  and  restrictions  upon  these 
roads,  materially  affecting  their' profits." 
The  learned  judge  in  the  principal  case 
also  refers  to  Judge  Coolbt's  work  on 
'*  Constttutionel  Limitations,"  and  toour 
own  work  on  **  Railways,"  chup.  32, 
sec.  2,  n.  1,  where  we  had  nsed  this 
language  :  **  Corporations,  like  natural 
persons,  are  subject  to  remedial  legisla- 
tion, and  amenable  to  general  laws," 
which  we  had  always  supposed  would 
embrace  the  reasonable  regulation  of 
fares  and  freights  to  be  charged  by  com- 
mon carriers  by  whatever  mode  of  trans- 
portation. We  certainly  should  not 
have  alluded  to  our  own  views  upon 
this  question  nt  any  former  period  had 
they  not  been  cited  in  support  or  opinions 
directly  in  conflict  with  those  wc  have 
always  attempted  to  defend,  and  which 
we  believe  to  be  of  vital  importance  to 
the  quiet  and  good  order  of  society  in 
some  of  the  most  important  business 
relations.  Judge  Coo  ley's  Iwok  we  had 
always  understood  and  esteemed  as  the 
great  bulwark  in  our  cnnnlry  against  the 
construction  of  the  Darttnouth  College 
Case  in  the  manner  ii  is  applied  in  the 
principal  caite. 
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We^BMUt  tftj,  in  all  soberness,  that  if 
liM  doctrine  of  the  Dartmouth  College 
Cam  reached  so  far  into  the  domain  of 
ttste  legisUtioa  as  to  exempt  corpora- 
tioBf  from  iu  control  except  when 
faYorable  to  their  wislies,  which  is  no 
cootroi  at  ail,  we  should  be  prepared  to 
saj  it  never  ^nght  to  have  been  made, 
tod  the  sooner  it  is  reversed  the  better. 
Bat  there  is,  in  our  humble  judgment, 
■o  fur  pretence  for  givin{>:  it  any  such 
extension.  By  common  consent  it  is 
conceded  that  the  New  Hampshire  legis- 
lature had  in  effect  repealed  the  charter 
of  Dartmouth  College,  and  substituted  a 
new  college  or  uniTcrsity  in  its  place,  and 
thtfit  separate  institutions  continued  in 
operation  until  the  decision  was  declared 
by  the  courL  We  cannot  suppose,  from 
tlie  doctrines  contained  in  the  opinion 
m  fhai^  case,  that  there  was  any  purpose 
of  exempting  existing  corporations  from 
the  force  of  general  legislation,  to  any 
inv&ter  extent  than  natural  persons  are 
exrmptei. 

Sute  legislatures  have   no   power  to 
traa^fer   the   property  of    one    person^ 
natural  or  corporate,  to  another,  or  to 
deprive  the  owner  of  its  beneficial  use ; 
and  it  i5  this  principle  which  lies  at  the 
foundation  of  the  decision  in  that  case. 
The  franchises  of  a  corporation  to  act  as 
^acfa,  and  to  pursue  the  business  implied 
ia  its  creation,  are  its  property,  as  much 
as  iu  goods  and  chattels,  and  it  matters 
little  whether  the  legislature  repeal  those* 
franchises,  or  paralyze  their  use,  by  ar- 
hitranr  and  needless  restrictions.     It  is 
against  this  kind   of  legislative  inter- 
ference that  the  decision  in  the  Dart- 
maiuk  ColUge   Cast  is    levelled.      But 
there,  is  nothing  in  that  case,  which,  upon 
•ay  Ciir  construction,  can  be  understood 
a«  giving  any  greater  immunity  to  corpo- 
ration.%  from  obeying  general  legislation 
is  re^rd  to  their  business,  than  natural 
pwwws  have.  That  decision  is  addressed, 
Miinlr,  to  the  point  of  declaring  invio- 
late, the  vital  or  essential  franchises  nnd 
^BQftions  of  existinj^  corporations  ;  thus 


placing  them  upon  the  same  level  aa 
natural  persons  pursuing  the  same  busi- 
ness, under  the  same  legislative  guar- 
antee. 

The  mere  grant  to  be  a  corporation, 
and  to  pursue  the  business  of  a  common 
carrier,  implies  nothing  more  than  every 
natural  person  already  possesses  the  right 
and  power  to  become  a  common  carrier. 
If  the  legislature  grant  the  exclusive  pri- 
vilege of  carrying  on  the  business  between 
certain  points,  whether  to  a  corporation, 
or  to  a  natural  person,  it  becomes  an 
irrevocable  grant ;  but  without  such  an 
express  and  exclusive  grant,  no  such 
right  can  be  implied  in  favor  of  a  cor- 
poration, any  more  than  of  a  natural 
person.  'The  same  is  true  of  the  right 
to  regulate  rates  of  toll,  or  fares  and 
freights,  upon  the  route.  It  roust  be 
done  by  the  carrier,  unless,  and  until, 
the  sute  see  (it  to  assume  the  control  of 
it.  But  no  such  exclusive  right  of  regu- 
lation  will  be  implied,  in  favor  of  a  cor- 
poration, any  more  than  of  a  natural 
person,  because  there  was  no  general 
law  in  force  upon  the  subject,  when  the 
business  was  entered  upon. 

The  implication  in  both  cases  should 
be  against  all  exclusive  privileges,  unless 
shown  by  express  grant.  The  corpora- 
tism, like  a  natural  person,  enters  upon 
its  business  subject  to  future  legislative 
control.  This  is  abundantly  shown  by 
numerous  decisions  of  the  national  Su- 
preme Court:  Charles  Rirer  Bridge  v. 
Warren  Bridge,  1 1  Pet.  U.  S.  420  ;  Rich- 
mnnd  F.  ^  P.  Rg.  v.  Louisa  Rg.,  13 
How.  U.  S.  71  ;  Turnpike  Co.  v.  5>tf/«?, 
3  Wall.  2 1 0.  The  decisions  of  the  state 
courts  adopt  the  same  views  of  course : 
Boston  ^  Lowell  Rg.  v.  Salem  (f  Lowell 
Rg  ,  2  Gray  1  ;  Pontchartrain  Rg,  v.  N. 
Orleans,  Car.  ^  Lake  P,  Rg,,  U  La. 
Ann.  253. 

Wo  shall  now,  as  bViefly  as  prncticablc, 
refer  to  the  dcciHioiis  upon  analogous 
questions  where  the  statutes  have  been 
upheM  affecting  the  business  and  inter- 
ests  of  existing   corporations.     In  an 
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opinion  of  the  jastices  of  the  Supreme 
Judicial  Court  of  Massachusetts,  on  the 
question  of  the  validity  of  an  act   of  the 
legislature,    rejrnlaiing  the  inrestments 
of  deposits  in  snvinjjs  banks,  as  to   ex- 
isting corporations,  12  Cush.  604,  Chief 
Justice   Shatt  uses   the  following  lan- 
guage :  **  The  siipcrintending  power  of 
the  legislature  applies,  not  only  to   in- 
dividuals or   natural   persons,  but   with 
equal  propriety  to  artificial  persons,  or 
corporations,  except  so  far  as  these  per- 
sons are  exemptetl  from   the  operation 
of  this  power,  by  the  provisions  of  their 
charters."     *  *  "Incidental  or impliwl 
powers,  upon  just  principles  of  construc- 
tion, can  be  made  to  embrace,  at  roost, 
only  such  powers  as  arc  essentially  ne- 
cessary to  enable  the  corporation  to  ac- 
complish the  purposes  of  its  creation." 
«  •  ««No  special   power    or  privilege 
being   given   in   the   charter,  as   to  the 
mode  of   conducting   its   business,   the 
corporation  arranged  all  its  affiiii-a,  ac- 
cording to   the   general   laws.     It  took 
its  charter,  subject  to  the  general  laws, 
and  of  course  subject  to  such  changes 
as  might  be  rightfully  made  in   such 
laws.     The   legislature   surely  did  not 
guarantee  to  the  corporation  that  there 
should  be  no  change  in  the  laws ;  that 
the  whole  system  of  legislation  should 
remain  as  it  was  "  at  the  date  of  the 
charter.     *'  The  corporation  at  the  time 
H  was  incorporated,  had   the  right   and 
power,  under  the  general  laws,  to  loan 
money  at  six  per  cent,   interest,   but 
there  can  be  no  doubt  the  legislature 
could  alter  the  law,  so  that  the  institu- 
tion could  take  only  four  or  five   per 
cent,    interest.      The   corporation   had 
power  under  its  charter  to  hold  and  dis- 
pose of  property,  hut  there  was  nothing 
in  the  charter,  as  to  the  mode,  and  of 
course  the   property  could  be  held  and 
disjKjsed   of    only,    according    to     the 
general    laws,   which    the    legislature 
might,  at  any  time,  alter,  and  the  cor- 
poration would  be  bound  by  the  altera- 
tion."   The  language  of  such  a  judge, 


upon  a  question  with  which  be  was  so 
long  familiar,  ought  surtU  o  he  of 
great  weiglit;  and  it  seems  to  us  to 
cover  the  whole  ground  of  the  principsl 
case. 

The  regulation  of  the  charges,  and  of 
the  mode  of  conducting  the  business  of 
common    carriers    of    passengers    ami 
freight,  is  surely  one  for  legislative  ac- 
tion more  than  most  others ;  and  espe- 
cially since  the  constrnction  of  rail  warn, 
whereby  all  regulation  of  prices,  by  way 
of  competition,  upon  most  routes,  has 
been  rendered  impossible,  thus  making  it 
a  most  overwhelming  monopoly,  exten«l- 
ing  to  the  mqst  important  and  esscntisi 
interests  of  the  whole  community.     But 
there  are  many  other  cases  taking  il»e 
same  ground  in  rcganl  to  the  power  of 
the  legislature  to  regulate  the  business 
of  corporations  the  same  as  that  of  natu- 
ral persons.     In  Brannin  v.  Conn.  ^  P. 
i?y.,  31  Vt.  214,  the  court  held   that  a 
statute  making  the  corporation  liable  for 
the  wages  of  laborers  omploye<l   upon 
the  construction  of  their  road,  by  the 
contractors,  was  valid.    A  ldi  8,  J. ,  said : 
"  The  power  of  the  legislature  to  pass 
all  laws  required  by  the  public  welfare, 
and  to  subject  corporations,  like  natural 
persons,  to  their  operation,  is  most  un- 
questionable."     The  same  principle  is 
maintained   in  Peters  v.  St,  Lcvu's  Iron 
Mountain  /?y.,  23   Mo.  107.     And  the 
genera]  proposition  that  corporations  nrc 
as  much  subject  to  the  general  laws  of 
the  state,  regulating  their  business,  as 
natural  persons  engaged  in  the  same  busi- 
ness, unless  specially  exempted  by  char- 
ter, is  declared  in  numerous  other  cases  : 
Stain  V.  Noyes,  47  Me.  189  ;  Galenn  A- 
Chicago  Ry.  t.   Loomis^    13  111.   548: 
Commercial  Bank  of  Manchester  v.  Nolat*. 
7  How.  (Miss.)  508;  Grand  Gulf  Bank 
V.   Archer,  8  Sm.  &  M.  151.     A  statute 
forbidding  bequests   to   corporations  \< 
valid,  as  to  existing  corporations :  Ayres 
V.  Methodist  Episcopal  Cft.,  3  Sanf.  351. 
So   a   general   statute  making  railway 
companies    responsible    for    all    losses 
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caosfd  br  fires  communicated  hj  their 
enjpnes,  without  rejrard  to  the  question 
of  negligence,  was  held  valid,  as  to  ex- 
isting companies  :  Lywan  ▼.  Boston  ^ 
Wore,  Rjf.,  4  Cosh.  288  ;  J,  P.  Aorrij 
T.  Androtcoffffin  i2y.,  39  Me.  273.  So 
too  of  laws  requiring  railways  to  fence 
their  roads  :  Gorman  v.  Pacific  /?y.,  26 
Mo.  «1 ;  iVe/jon  t.  Vt.  f-  Canada  /?^., 
26  Yt.  717^  The  decisions  of  the  state 
coorts,  where  general  laws  imposing 
new  burdens  upon  or  restricting  the 
node  of  exercising  existing  powers  by 
corporations  hare  been  upheld,  are  very 
■omerons,  and  almost  all  one  way. 

Bat  it  seems  to  be  supposed  that  fare 
ind  freight  to  a  railway  company  is 
something  specially  Micred,  as  if  it  were 
more  yital  to  the  corporation  than  inter- 
est to  a  bank,  or  the  right  of  natural 
persons  to  conduct  their  business  in  their 
own  way,  freed  from  all  future  legisla- 
tire  control.  But  the  right  of  taking 
fare  and  freight,  by  railway  companies, 
is  not  in  any  instance  an  arbitrary  and 
unlimited  right  or  power.  At  common 
Isv  its  exercise  is  required  to  be  reason- 
able and  just,  and  in  proportion  to  the 
lerrice,  "and  not  to  exact  what  he 
will:"  Lawrehcb,  J.,  in  Harrit  r. 
PadoDoody  3  Taunt.  264  ;  New  England 
F.Tpress  Co.  t.  Maine  Cent.  Ry.,  57  Me. 
m ;  8.  c,  9  Am.  Law  Reg.  N.  S,  728 
Md  notes :  McDuffee  r.  P.  ^  R,  Ry.,  52 
N.  II.  430,  and  cases  cited  in  opinion. 
The  chartering  of  a  railway  to  become  a' 
eommoo  carrier  clearly  implies  nothing 
more  than  that  it  may  do  as  other  com- 
mon carriers  are  allowed  by  law  to  do, 
take  reasonable  compensation  for  its 
serrice.  The  idea  that  such  a  company 
is  so  far  above  the  control  of  the  legisla- 
ture that  it  will  not  be  bound  by  a 
i!eneral  law  applicable  to  all  common 
carriers  or  to  all  railways,  intending  to 
establish  oniform  rates  of  charge  to  all 
who  employ  them,  seems  to  us  to  admit 
of  no  fair  argument  in  its  support,  either 
from  principle  or  authority. 


In  saying  this  we  disclaim  all  purpose 
of  intimating  any  doubt  in  regard  to  the 
fairness  of  the  argument  of  the  court  in 
favor  of  the  conclusion  to  which  they 
came,  since  none  is  attempted  by  them. 
It  seems  to  be  assumed  by  the  court,  os 
an  axiomatic  proposition,  that  if  an  act 
denying  the  company  all  compensation 
for  their  services  could  be  void,  under 
the  United  States  Constitution,  which  no 
one  will  deny,  it  must  be  equally  beyond 
the  power  of  the  legislature  to  pass  an 
act  in  any  way  interfering  with  the  en- 
tire freedom  of  the  company,  to  demand 
and  receive  fare  and  freight,  without 
limit  or  restraint,  except  from  their  own 
sense  of  justice  or  policy.  This  is  what 
the  language  we  have  extracted  from 
the  opinion,  in  terms  declares.  We 
trust  we  have  sufficiently  pointed  out  the 
difference  between  the  regulation  and 
the  denial  of  fare  and  freight,  as  to  ex- 
isting carriers,  whether  natural  or  cor- 
porate persons. 

The  United  States  Supreme  Court, 
whose  decisions  are  final  upon  this  ques- 
tion, does  not  seem  to  have  made  any 
expressly  upon  the  particular  point  in 
question ;  but  there  are  some  bearing 
upon  it,  more  or  less,  to  which  we  will 
briefly  refer.  In  Bank  of  Columbia  v. 
Oktly^  4  Wheaton  235,  it  was  held 
that  a  special  provision  in  a  state  bank 
charter,  giving  the  corporation  a  sum- 
mary process  against  its  debtors,  is  no 
part  of  its  corporate  franchises,  and  may 
be  repealed  at  the  will  of  the  legislature. 
So  too  in  Providence  Bank  v.  Bosltngs^ 
4  Pet.  U.  S.  514,  it  was  held  that  a  state 
law,  taxing  the  capital  stock  of  a  bank, 
does  not  impair  the  obligation  of  the 
contract,  arising  from  its  charter,  whi^h 
contains  no  stipulation  on  the  subject  of 
taxation.  So  too  the  legislature  of  the 
state,  having  authorized  a  turnpike  com- 
pany to  raise  money  by  a  lottery,  a  sub- 
sequent act,  limiting  the  time  for  the 
exercise  of  such  authority,  is  valid  : 
Phalen  v.  Virginia,  &  How.  U.  S.  163. 
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The  decisions  of  this  court  are  almost 
uniform  in  favor  of  the  views  for  which 
we  contend.  The  only  decision  which 
gives  the  slightest  color  to  the  doctrine 
of  the  principal  case  is  that  of  The  Bing^ 
hamton  Bridge^  3  Wall.  51,  where  three 
of  the  judges  dissented  ;  and  the  impU- 
cAtions  which  some  have  thought  to  be 
necessary  results  of  that  decision,  viz. : 
that  corporations  took  exclusive  rights 
and  privileges,  above  the  control  of  the 
legislature,  without  express  grant  or  clear 
implication,  have  not  been  maintained 
in  the  subsequent  decisions  of  the  court : 
Turnpike  Co,  v.  Slate  of  Maryland^  3 
Wall.  210. 

We  have  thus  attempted  to  present 
fairly  and  fully  what  we  regard  as  the 
true  rule  upon  this  vital  question  of  con- 
stitutional law.  We  have  no  purpose  of 
impugning  either  the  wisdom  or  learn- 
ing of  the  court  making  the  decision  in 
the  principal  case.  Wo  accord  them  the 
highest  measure  of  both,  as  every  one 
must  who  remembers  the  high  standing 
of  that  court  for  the  last  half  century. 
And  we  cannot  disguise  to  ourselves, 
and  have  no  wish  to  evade  or  suppi'ess 
the  admission  of  the  existence  of  a  very 
extensive  public  opinion,  possibly  to 
Home  extent  among  the  profession,  if 
not  among  judges,  both  state  and  na- 
tional, without  much  reflection  or  exam- 
ination, that  the  Dartmouth  College 
Cafe  really  does  justify  some  such  doc- 
trine as  that  contained  in  the  principal 
case.  This  view  is  somewhat  purposely 
countenanced  often,  it  is  feared,  by  two 
classes  of  people :  1.  Those  who  feel  no 
respect  for  any  doctrine  of  law  whereby 


vested  rights  are  held  inviolate,  and  who 
consequently  desire  to  bring  all  such 
rules  of  law,  as  far  as  practicable,  into 
public  disrespect  and  contempt,  which, 
in  a  free  country,  largely  governed  by 
popular  impulses  and  opinions,  is  in  no 
way  more  successfully  promoted  than  by 
pushing  all  such  doctrines  to  the  greatest 
extreme,  so  as  to  defeat  their  force  and 
operation,  as  far  as  possible,  by  the  re- 
duetto  ad  abmrdum,  2.  There  are  a  very 
numerous  and  influential  class  of  people, 
the  controllers  of  vast  amounts  of  capi- 
tal, variously  invested  in  associate  and 
corporate  stocks,  who,  in  all  good  faith 
and  soberness,  use  every  means  in  their 
power  to  convince  themselves  and  others 
that  capital  demands  the  inviolable  pro- 
tection of  all  the  powers  both  of  legisla- 
tion and  of  judicial  administration,  and 
that  to  this  end  it  is  desirable  to  maintain 
the  doctrine  that  corporations,  when 
once  chartered,  are  above  the  control  of 
all  legislation,  except  snch  as  may  be 
solicited  by  such  corporations  for  their 
own  advantage.  But  we  trust  we  have 
shown  that  neither  class  obtain  any 
countenance  from  the  doctrines  of  the 
Dartmouth  College  Casey  when  properly 
understood.  No  one  can  honestly  be- 
lieve, we  think,  that  if  the  New  Hamp- 
shire legislature  had  only  passed  a  gene- 
ral law,  requiring  all  colleges  and  pri- 
vate schools  to  charge  uniform  rates  of 
tuition  to  all  students  in  the  same 
classes,  that  the  act  would  have  been 
held  void.  But  that  is  all  which  the 
statute  involved  in  the  principal  case 
attempted.  I.  F.  B. 
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ABSTRACTS    OF   RECENT    AMERICAN    DECISIONS. 

united  states  district  and  circuit  courts.* 

supreme  court  of  indiana.' 

oouet  of  errors  and  appeals  of  maryland.* 

court  of  chancery  of  new  jersey.* 

supreme  court  of  new  york.* 

Action. 

When  Money  voluntarily  paid  cannot  be  recovered. — During  the  period 
from  July  1864,  to  March  1871,  the  P.  Coal  Co.,  paid  to  the  C.  and 
P.  R.  R  Co.,  a  lai^e  sum  of  money  as  freight  for  transporting  coal. 
Afterwards  the  Goal  Co.  saed  the  R.  R.  Co.,  in  indebitatus  assumpsit  to 
recover  back  'n  portion  of  this  freight,  on  the  ground  that  the  rate  of 
freij^ht  charged  the  Coal  Co.  was  illegal,  in  that  it  exceeded  the  rates  paid 
by  other  shippers.  iTcW,  That  the  money  having  been  voluntarily  paid 
aoder  no  mistake  of  facts,  and  there  being  no  circumstances  of  duress, 
fread  or  extortion,  the  plaintiff  was  not  entitled  to  recover :  Potomac 
Cod  Co.  V.  a  db  P.  BaUroad  Cb.,  38  Md. 

Agent. 

General  and  Special  Agents, — A  general  agent  is  one  who  is  author- 
ixed  to  transact  all  the  business  of  his  principal,  or  all  his  business  of 
some  particular  kind,  or  at  some  particular  place :  Cruzan  v.  Smith  et  al , 
41  Ind. 

The  principal  is  bound  by  the  acts  of  a  general  agent,  if  the  latter 
acted  within  the  usual  and  ordinary  scope  of  the  business  in  whioh  he 
vas  employed,  notwithstanding  he  may  have  violated  the  private  instruc- 
tions which  the  principal  may  have  given  him ;  provided  the  person 
dealing  with  such  agent  was  ignorant  of  such  violation  and  of  the  fact 
that  the  agent  exceeded  his  authority  :  Id, 

The  fact  that  the  authority  of  an  agent  is  limited  to  a  particular  busi- 
M8S,  does  not  make  his  agency  special ;  it  may  be  general  in  regard  to 
that  business,  as  though  its  range  was  unlimited  :  /(/. 

A  special  agent  is  one  who  is  authorized  to  do  one  or  more  specified 
uts,  in  pursuance  of  particular  instructions,  or  within  restrictions  nece»- 
•trily  implied  from  the  act  to  be  done :  Id. 

The  principal  is  not  bound  by  the  actA  of  a  special  agent,  if  he  ex* 
coeds  the  limits  of  his  authority.  And  it  is  the  duty  of  every  person 
who  deals  with  a  special  agent  to  ascertain  the  extent  of  the  agent% 
^Qthority,  before  dealing  with  him.  If  this  be  neglected,  such  person 
^n  deal  at  his  peril,  and  the  principal  will  not  be  bound  by  an  act 
which  exceeds  the  particular  authority  given  :  Id. 

^  From  J.  H.  Bissell,  Esq.,  Reporter ;  to  appear  in  Vol.  3  of  his  Reports. 

•  From  J.  B.  Smith,  Esq.,  Reporter  ;  to  appear  in  41  Incl.  Report*. 

*  From  J.  Shaaf  Stockctt,  E^q.,  Reporter  ;  to  appear  in  3S  Md.  ReporM. 

•  From  C.  E.  Green,  Esq.,  to  appear  in  Vol.  9  of  his  Reports. 

*  From  lion.  O.  L.  Barbour,  to  appear  in  Vol.  65  of  his  Reports. 
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If  a  priDcipal  pats  his  agent  in  a  condition  to  impose  upon  innocent 
third  persons  by  apparently  pursuing  his  authority,  the  principal  will  be 
bound  by  his  acts,  and  he  must  lose  in  preference  to  such  third  persons: 
lil 

If  one  who  is  the  general  agent  of  another  in  the  purchase  of  wheat, 
as  such  agent,  buys  wheat  to  be  paid  for  on  demand  at  the  current  price 
at  the  time  of  demand,  his  principal  will  be  liable,  though  the  principal 
may  have  instructed  his  agent  to  buy  only  for  cash,  and  though  the 
principal  may  have  paid  the  agent  for  the  wheat,  if  the  contract  be  made 
in  good  faith,  upon  the  credit  of  the  principal,  and  without  any  know- 
ledge of  the  private  instructions  of  the  principal :  Id. 

Attorney.    See  Sheriff. 

Suspension  of— -Partnership  of, — The  provisions  of  the  statute  for  the 
suspension  of  an  attorney  from  practice  are  penal  in  their  nature^  and 
should  be  strictly  construed :  Klingensmith  v.  Kepler^  41  lod. 

An  attorney  cannot  be  suspended  from  practice  by  the  default  of 
his  partner  in  collecting  and  converting  the  money  of  a  client  without 
his  knowledge  or  consent :  /</. 

Bankruptcy. 

Right  of  the  Assignee  to  sue  in  any  District  Court. — A  suit  may  be 
maintained  by  an  assignee  in  bankruptcy  to  collect  the  assets  of  the 
bankrupt  in  any  other  District  Court  than  that  where  the  proceedings 
in  bankruptcy  are  pending :  Goodall^  Assignee^  etc.,  v.  Tuitlcj  D.  C. 
West.  Dist.  Wis.,  3  Bissell. 

The  right  of  the  assignee  to  sue  in  the  other  District  Courts  is  not 
expressly  conferred,  but  it  may  be  held  to  be  included  in  and  implied 
from  the  grant ''  to  collect  the  assets,"  as  that  power  could  not  be  other- 
wise made  effectual :  Id, 

Jurisdiction  over  debtors  of  the  bankrupt  not  being  obtained  by  the 
bankruptcy  proceedings,  such  power  must,  in  order  to  give  full  effect 
thereto,  necessarily  be  held  to  extend  to  any  district  where  a  suit  to 
collect  the  assets  is  necessary :  Id. 

It  must  be  held  that  Congress  intended  to  provide  for  the  complete 
administration  of  the  bankruptcy  system  in  the  Federal  courts,  and  as 
-authority  to  entertain  such  suits  is  not  given  to  the  Circuit  Courts,  it 
must  exist  in  the  District  Courts,  or  the  jurisdiction  be  radically  defect- 
ive :  Id. 

The  second  section  relates  exclusively  to  the  jurisdiction  of  the  Cir- 
cuit Courts  under  the  act,  and  its  provisions  cannot,  therefore,  properly 
be  referred  to,  to  limit  the  jurisdiction  of  the  District  Court  conferred 
by  the  first  section  :  Id. 

The  rule  that  a  legislature,  by  adopting  a  statute  of  another  state,  or 
re-enacting  an  old  statute,  is  presumed  to  have  adopted  the  judicial 
construction  given  thereto,  considered,  and  authorities  referred  to.  Cases 
under  the  Bankrupt  Act  of  1841  cited  and  approved  :  Id. 

Congress  not  possessing  the  power  to  require  or  compel  the  state  tri- 
bunals to  entertain  suits  in  favor  of  an  assignee  for  the  collection  of  the 
assets  of  the  bankrupt,  the  courts  should  not  construe  the  Bankrupt 
Act  in  such  a  manner  as  to  necessitate  in  its  execution  assistance  be- 
yond the  constitutional  power  of  Congress  to  provide  :  Id. 
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TVojw/Jt  of  Promissory  Notes. — The  transfer  of  promissory  notes  by 
the  pajee  daring  the  pendency  of  bankruptcy  proeeedings  against  him 
apoQ  which  ho  was  afterwards  adjudged  a  bankrupt,  and  of  un  injunc- 
tion restraining  him  from  disposing  of  his  property,  vests  no  title  in  the 
parchaser,  even  though  he  had  no  actual  notice  of  the  bankruptcy 
proceedings:  In  re  Lake,  D.  C.  North.  Dist.  III.,  3  Bissell. 

All  the  world  is  bound  to  take  notice  of  proceedings  in  bankruptcy, 
and  the  purchaser  takes  with  constructive  notice  :  Id. 

Fifty  per  cent.  Clause. — Since  the  amendment  of  July  27th  186S,  a 
bankrupt  is  entitled  to  his  discharge,  without  the  assent  of  his  creditors, 
if  his  gri»S3  assets  equal  50  per  cent,  of  the  debts  proved,  without  de- 
docting  costs  or  expenses :  In  re  Kahhy^  D.  C.  West.  Dist  Wis.,  3  Bis- 
lell. 

The  intention  of  Congress  in  making  this  amendment  clearly  was  to 
make  the  term  assets  as  comprehensive  as  esUite,  and  relieve  the  debtor 
from  the  costs  and  expenses  of  the  proceedings. 

Insurance  Company — Appointment  of  Receiver — Act  of  Bankruptcy 
—State  Proceetfinys  no  objection  to  Jurisdiction. — A  fire  insurance 
company  is  clearly  within  the  scope  and  provisions  of  the  bankrupt  law  : 
hre  The  Merchants  Insurance  Co,,  D.  C.,  >K>rth.  Dist.  111.,  3  Bissell. 

The  appointment  by  a  state  court  of  a  receiver  to  take  possession  of 
the  property  and  assets  of  the  corporation  is  ^*a  taking  on  legal  process" 
within  the  meaning  of  the  thirty-ninth  section  of  the  bankrupt  act:  Id. 

Though  the  proceedings  in  the  state  court  may  have  been  within  its 
powers  and  jurisdiction,  yet  when  the  fact  of  bankruptcy  intervenes  the 
exclusive  jurisdiction  of  this  court  att^iches  :  Id. 

When  the  corporation  found  itself  insolvent,  it  should  have  at  once 
filed  a  volan^ry  petition  in  bankruptcy,  and  failure  so  to  do,  and  acqui- 
escence in  the  proceedings  against  it  by  the  state  oodrt,  is  itself  an  act 
of  baokruptcy  :  Id, 

The  payment  by  the  corporation,  when  actually  insolvent,  of  the  rent 
Becessary  to  preserve  a  valuable  lease,  is  an  act  of  bankruptcy ;  and 
although  such  payment  was  judicious  and  made  in  good  faith,  and  such 
ID  aet  as  would  have  been  authorised  by  this  court,  these  facts  do  not 
ehmge  the  charaoler  of  the  act  under  the  law  :  Id. 

(hvenant  to  Insure. — A  covenant  in  a  mortgage  to  keep  the  mortgaged 
premises  insured  for  the  benefit  of  the  mortg:igee  creates  a  specifie 
equitable  lien  upon  the  insurance  money,  which  is  valid  as  against  an 
assignee  in  bankruptcy :  In  re  The  Sands  Ale  Brewiny  Company,  D. 
C,  North.  Dist.  III.,  3  Bissell. 

The  mortgage  Iwiog  recorded,  the  covenant  acts  upon  the  insurance 
•8  soon  as  effected,  runs  with  the  land,  and  is  notice  to  creditors  ;  and 
np  subsequent  assignment  can  affect  the  rights  of  the  mortgngeo.  ll;,  U 
not  necessary  that  'the  policies  be  specifically  assigned,  nor  that  the 
mortgagee  select  the  companies.  And  any  ucis  of  the  mortgagor  with- 
oat  the  consent  of  the  mortgagee  will  not  defeat  the  effect  of  the  cove- 
nant: Id. 

Uomestea^l. — An  insolvent  merchant,  having  sold  his  homestead  for 
cash,  cannot,  by  moving  his  family  into  his  store,  hold  that  as  his  home- 
«t«d,  exempt:  In  re  Wright,  D.  C,  East.  Dist.  Wb.,  3  Bissell. 
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Though  his  right  to  sell  his  homestead  is  undoabted|  he  can  not  shifi 
it,  to  the  prejudice  of  his  creditors :  Id. 

In  such  case  the  court  will  order  a  delivery  of  possession  to  the  as- 
signee: Id, 

Bills  and  Notes.    See  Bankrvptcy, 

Chattel  Mortgage. 

By  Corporation — Acts  of  President  and  Secretary — Ultra  Vires — 
Injunction. — Where  under  a  contract  with  a  corporation,  chattels  are 
furnished,  and  the  corporation  gives  a  mortgage  upon  the  chattels,  to 
Hecure  the  debt,  in  pretended  compliance  with  the  agreement,  and  the 
mortgagees  suppose  it  was  in  actual  and  full  compliance  with  it,  a  court 
of  equity  will  not  enjoin  the  mortgagees  who  have  been  put  in  rightful 
possession  of  the  chattels  under  the  mortgage  from  selling  them,  at  the 
instance  of  a  mere  stockholder  seeking  to  deprive  the  mortgagees  of  a 
lien  to  which  they  are  equitably  entitled  as  against  him,  on  the  ground 
that  the  corporation  in  executing  the  mortgage,  acted  ultra  vires : 
Amerman  v.   Wiles  and  others^  9  0.  E.  Green. 

The*  execution  of  a  chattel  mortgage  by  the  president  and  secretary 
of  a  corporation,  who  were  at  the  time  owners  of  two-thirds  of  its 
stock,  and  its  subsequent  flTing  in  the  clerk^s  office  of  the  proper  county, 
is  a  substantial  compliance  with  a  statute  requiring  in  order  to  the  val- 
idity of  a  mortgage  by  a  corporation,  that  the  written  assent  of  the 
stockholders  owning  at  least  two-thirds  of  the  capital  stock  of  snch  cor- 
poration, should  be  first  filed  in  the  office  of  the  clerk  of  the  county 
where  the  mortgaged  premises  are  situated  :  Id. 

Collateral  Security.    See  Debtor  ami  Oreditor, 

*  Criminal  Law. 

Confessions — Onus. — If  the  confession  of  the  prisoner,  has  been  in- 
duced by  any  threat  of  harm,  or  promise  of  worldly  advantage  held 
out  to  him  by  the  witness,  or  by  his  authority,  or  in  his  presence  and 
with  his  sanction,  it  is  inadmissible :  Nicholson  v.  State,  38  Md. 

Where  the  confession  of  a  prisoner  is  offered  in  evidence,  the  onus  is 
upon  the  prosecutor  to  show  affirmatively  that  it  was  not  made  in  coose- 
quence  of  an  improper  inducement,  or  was  not  obtained  from  the  pri- 
soner by  improper  means :  Id. 

When  the  confession  of  a  prisoner  on  trial  is  offered  against  him,  its 
admissibility  in  evidence  must  be  determined  by  the  Court  and  not  by 
the  jury:  Id.  » 

Debtor  and  Creditor.    See  Surety. 

Drafts  of  a  third  pen-son — Collaterals. — W^hen  drafU  of  a  third  per- 
son or  company  received  by  a  creditor,  are  not  taken  as  payment,  bat 
simply  to  apply  in  payment  of  the  debt,  when  collected,  they  can  have 
DO  effect  on  the  creditor's  rights,  so  long  as  they  remain  unpaid,  except 
to  suspend  his  remedy  until  they  become  due :  Alien  v.  Clark  et.  al., 
65  Barb. 

They  are  to  be  deemed  as  taken  simply  as  collateral ;  and  the  creditor 
has  the  right  to  prosecute  them  to  judgment  and  execution  without 
prejudice  to  his  right  afterwards  to  proceed  against  the  princi(>al  debtor, 
so  long  as  he  fails  to  secure  satisfaction  :  Id. 
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Equity.     See  Chattel  Mortgage ;  Nuisance;  Partition ;   Tre$pa$$. 

Execution. 

Sale —  Constable. — Personal  property  must  be  present  and  subject  to 
the  view  of  those  attending  a  constable's  sale.  And  the  sale,  in  good 
fkith,  by  a  constable,  of  a  hog,  in  a  pen  from  one  to  two  hundred  roda 
froui  the  place  of  sale,  and  entirely  out  of  sight,  is  unauthorized :  OaS" 
kia  Y,  Alcfrich,  U  Ind. 

Fraud.     See  Limitations. 

Frauds,  Statute  of. 

Agreement  to  Pay  /or  Services  toith  Land. — Although  an  agreement, 
by  parol,  to  pay  for  services  iu  land  is  void,  and  the  person  rendering 
the  services  may  sue  for  and  recover  what  such  services  ore  reasonably 
worth,  yet  this  general  rule  is  not  without  qualifications  and  exceptions: 
Campbell  v.  Campbell,  66  Barb. 

The  agreement  is  not  corrupt,  and  therefore  void.  It  is  void  only  aa 
to  the  land.  That  part  of  the  agreement  cannot  be  enforced;  and 
hence,  services  which  were  rendered  with  a  view  to  compensation  would 
be  left  uncompensated,  unless  the  law  implied  an  agreement  to  pay  for 
them  what  they  were  reasonably  worth  :  Id. 

When  the  contract  is  to  pay  in  land  for  services,  the  party  agreeing 
to  convey  must  either  have  put  it  out  of  his  power  to  do  so.  or  refused 
to  convey  on  tender  to  him  of  a  deed  :  Jd. 

Uomistsad.     See  Bankmptcg. 

Husband  and  Wife. 

Separate  Estate  of  a  Married  Wom^n — Under  Art.  45,  sec.  2,  of 
the  Code,  a  married  woman  owning  a  separate  real  estate,  may  charge 
the  same  with  the  payment  of  a  debt  contracted  by  herself  and  hus- 
band, by  their  promissory  note,  in  which  they  jointly  and  severally 
bind  themselves,  their  separate  and  individual  estates;  and  the  only 
way  to  enforce  the  contract  on  the  part  of  the  wife,  is  to  treat  it  as 
constituting'  an  equitable  lien  or  charge  upon  her  separate  estate,  and 
open  failure  to  pay  the  debt,  to  decree  the  sale  of  the  land  for  its  satis* 
faction :  Hall  dh  Hume  y.  Ecdeston^  38  Md. 

A  contract  founded  upon  proper  consideration,  by  which  the  husband 
and  wife  bind  themselves  to  execute  a  mortgage  of  the  separate  estate 
of  the  wife,  will  be  enforced  by  a  Court  of  jfi!quity,  and  such  estate 
held  liable  for  the  debt  intended  to  be  secured :  Id. 

llie  separate  estate  of  a  married  woman  is  liable  in  equity  for  all  the 
debu,  incumbrances,  or  other  engagements  which  she,  together  with 
her  hasband,  may  by  express  terms,  or  clear  implication,  charge 
thereon:  Id. 

Injunction.     See  Chattel  Mortgage ;  Nuisance;   Trespass. 

Limitations,  Statute  of.    See  Trespass. 

Frautf — Conveyance  treated  as  Mortgage. — Complaint  against  an  ad- 
fflioi:itratory  alleginrg  that  a  deed  of  conveyance  of  land  to  his  decadent, 
abfolate  on  its  face,  was  a  mortgage ;  that  the  decedent,  as  the  attorney 
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of  the  pluiDliff,  was  guilty  of  gross  fraud  and  violatioD  of  duty  in  pro- 
ouriug  his  clieut,  the  plaintiff,  to  execute  a  deed  instead  of  a  morti^age 
to  secure  liabilities  incurred  by  the  attorney  in  becoming  bail  for  bim, 
and  for  fees  due  the  attorney  ;  and  that,  to  defraud  the  plaintiff,  the  de- 
cedent had  conveyed  the  land  to  another;  and  asking  that  the  estate  of 
the  decedent  pay  to  the  plaintiff  the  value  of  (he  laud,  less  the  amount 
due  from  the  plaintiff  to  the  decedent  on  account  of  such  liabilities  and 
fees.  The  administrator  answered  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before  the  commencement  of  the  action, 
and,  also,  that  more  than  eighteen  months  elapsed  after  the  death  of  the 
decedent  before  the  action  was  commenced.  Hehlj  on  demurrer  to  the 
answer,  that  whether  the  action  was  fur  relief  against  fraud,  or  to  re- 
cover money,  the  answer  was  good  :    Wallice  v.  MetzJcer^  41  Ind. 

MoRTOAQ£.     See  Bankruptcy. 

U^wry — Pnymeni  of  Frtmiuaa  to  twiuce  Assignee  to  purchase — Who 
may  set  tip  Usury. — A  mortgage  free  from  usury  in  the  hands  of  the 
mortgagee,  is  not  rendered  usurious  by  the  payment  of  a  premium  to 
the  assignee  to  induce  him  to  purchase  it :  (hnover  v.  Hobart^  9  0.  E. 
Green. 

But  even  if  the  mortgage  were  usurious,  the  purchaser  of  the  mort- 
gaged premises  who  has  taken  a  conveyance  from  the  mortgagor  expressly 
subject  thereto,  cannot  set  up  usury  as  a  defence  to  a  suit  on  the  mort- 
gage: Id. 

The  purchaser  of  a  mere  equity  of  redemption  in  premises  covered 
by  a  usurious  mortgage,  who  buys  subject  to  the  lien  of  such  mortgage, 
cannot  set  up  usury  as  a  defbnce  to  the  encumbrance :  Id, 

Neoliqbnce. 

Damrges — Buildings  in  Cities — Care  in  Constmction  of  Chimneys^ 
Furnaces,  etc. — Action  for  the  destruction  by  fire  of  the  plaintiff's  fac- 
tory building,  caused  by  sparks  from  the  brewery  of  defendant.  The 
grounds  on  which  a  recovery  was  claimed  were,  first,  that  the  flu&s, 
chimneys,  and  furnaces  in  defendant's  brewery,  being  near  to  plaintiff's 
factory  building,  were  not  built  in  proper  shape,  or  of  sufficient  height 
or  capacity,  thereby  causing  burning  eoals,  soot,  cinders,  sparks,  and 
embers  to  be  carried  therefrom  upon  the  roof  of  the  factory,  whereby 
it  was  burned  and  destroyed ;  and,  second,  that  defendant  was  negli«;ent 
in  the  use  of  the  furnaces,  flues,  and  chimneys,  by  making  large  fires 
therein,  of  highly  infiammablo  and  dangerous  material,  so  that  the  sparks, 
embers,  etc.,  passed  from  the  chimney  to  the  roof  of  the  factory,  burn- 
ing and  destroying  it :  Gagg  v.  Vetter,  41  Ind. 

The  defendant's  brewery  was  built  in  a  populous  part  of  a  large  and 
rapidly  increasing  city.  The  property  of  the  plaintiff,  which  was  de- 
stroyed by  the  fire,  was  there  at  the  time  the  brewery  was  constructed  : 
Helii,  that  this  imposed  upon  the  defendant  the  necessity  of  exercis- 
ing a  higher  degree  of  care  and  diligence  in  the  construction  and  man- 
agement of  his  brewery  than  if  it  had  been  located  in  the  country,  or 
in  a  part  of  the  city  where  there  were  no  houses  in  its  immediate 
vicinity;  that  a  mere  difference  of  opinion  among  men  of  science  and 
experience,  as  to  the  best  plan  to  construct  the  chimney,  furnace,  and 
flues,  did  not  justify  the  selection  of  any  well  supported  theory  without 
further  inquiry ;  for  the  defendant  was  bound  to  use  all  due  care  and 
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▼igiUnce  to  ascertain  which  theory  was  correct,  and  which  incorrect; 
and  for  that  purpose  he  was  hound  to  avail  himself  of  all  the  discoveries 
which  science  and  experience  had  put  within  his  reach  ;  that  while  the 
law  does  not  require  absolute  scientific  perfection  in  the  construction  of 
such  works,  it  does  require  the  exercise  of  a  high  degree  of  care  and 
akill  to  ascertain,  as  nearly  as  may  be,  the  best  plan  for  such  structures ; 
.lad  it  requires  that  not  only  skilful  and  experienced  workmen  shall  be 
cBipiojed  in  their  construction,  but  that  due  skill  shall  be  exercised  by 
Mch  workmen  in  the  particular  instance;  that  the  defendant  was  liable 
io  damages  to  the  extent  of  the  injury  sustained  by  the  plaintiff,  if  it 
was  proved  upon  the  trial,  either  that  ordinary  care  and  diligence  were 
not  employed  in  the  construction  of  the  chimney,  furnaces,  and  flues,  or 
that  he  was  guilty  of  negligence  in  the  management  thereof,  and  that 
the  factory  building  was  destroyed  from  either  of  these  causes:  Id. 

The  question  of  negligence  is  one  of  mingled  law  and  fuct.  to  be 
decided  as  a  question  of  law  by  the  court,  when  the  facts  are  undisputed 
or  conclusively  proved,  but  not  to  be  withdrawn  from  the  jury  when  the 
facts  are  disputed  and  the  evidence  is  conflicting :  Id. 

It  was  proper  for  the  court,  in  said  action,  to  admit  evidence  to  prove 
that  smoke,  sparks,  and  flame  had  been  seen  coming  out  of  the  top  of 
the  chimney  at  other  times  than  on  the  occasion  of  the  injury  complained 
of,  and  to  instruct  the  jury  that  it  was  proper  for  them  to  consider  and 
weigh  such  evidence,  in  determining  whether  the  chimney  and  smoke- 
stack had  been  properly  constructed  :  Id, 

Nuisance. 

NaUmux  to  DweUlng-hoiises — Injunction — Smoke  from  a  Factory — 
Offensive  Odors — Noxiotts  Vapors. — A  court  of  equity  will  interpose  by 
iojanction  to  restrain  an  existing  or  threatened  nuisunoo  to  a  dwclling- 
hoase,  if  the  injury  be  shown  to  be  of  such  a  character  as  to  diminish 
materially  the  value  of  the  property  as  a  dwelling,  and  seriously  inter- 
fere with  the  ordinary  comfort  and  enjoyment  of  it;  and  if  it  appear 
to  be  a  case  where  subtantial  damages  could  be  recovered  at  law  :  Adams 
T.  Michael,  38  Md. 

If  a  party  erect  a  manufacturing  establishment  in  immediate  proximity 
to  the  dwellings  of  his  neighbors,  and  in  its  operation  large  volumes  of 
smoke,  offensive  odors  and  noxious  vapors  are  emitted,  thereby  materially 
interfering  with  the  comfort  of  the  occupants  of  the  dwellings,  a  court 
of  equity  will  interpose  by  injunction  to  restrain  the  continuance  of  the 
nal«ance:  Id, 

The  appellants  filed  their  bill  for  an  injunction  to  restrain  the  appellee 
from  erecting  a  factory  for  the  manufacture  of  felt  roofing,  in  the  im- 
mediate vicinity  of  certain  valuable  dwelling-houses,  the  property  of  the 
wmplainanta,  which  factory,  if  allowed  to  be  erected  and  put  into  oper- 
stion,  would,  it  was  charged,  become  a  nuisance  specially  injurious  to 
the  complainants.  The  bill  alleged  that  owing  to  the  dirt,  odor,  smoke 
and  appurtenances  of  the  factory,  together  with  the  inflammable  nature 
of  the  material  used  in  the  manufacture  of  felt  roofing,  the  property  of 
the  complainants  would  be  utterly  destroyed  as  dwellings,  and,  that  one 
of  the  complainants  would  be  deprived  of  the  comfort;?  of  his  home, 
■nd  the  health  of  his  family  would  be  impaired  by  the  nuisance.  The 
hill  further  alleged  that  the  irreparable  and  continuing  injury  to  the 
compliinaufs  property,  and  the  value  thereof,  and  to  their  just  enjoy- 
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ment  of  the  same,  wduld  result  from  the  erection  and  carrying  on  of  the 
said  manufacturing  business.  HeUl:  That  the  allegations  of  the  bill 
were  not  sufficiently  specific  and  definite  as  to  the  facts  und  circumstances 
from  which  the  court  alonecould  determine  whether  the  nuisance  wouhi 
be  of  the  nature  and  character  supposed — the  simple  allegation  that 
particular  consequences  would  follow  the  erection  of  the  factory,  was 
not  sufficient;  facts  should  have  been  stated  so  that  the  court  could  see 
and  determine  whether  the  factory  when  erected,  would  or  would  not 
constitute  a  nuisance  such  as  would  sensibly  and  materially  diminish  the 
value  of  the  complainants'  property  and  the  ordinary  comfort  and  en- 
joyment of  it.  That  the  bill  thus  failing  to  disclose  all  the  facta  essen- 
tial to  enable  the  court  to  form  an  opinion  as  to  the  propriety  of  granting 
an  injunction,  the  application  must  be  refused,  but  without  prejudice 
to  any  new  application  the  complainants  might  think  themselves  entitled 
to  make :  Id. 

Partition. 

Denial  of  Pltiintiff's  title — Equity  will  not  try  Questioiis  which  can  be 
settled  at  Law. — In  a  suit  for  partition,  a  court  of  equity  will  nut  try  the 
question  of  illegitimacy  on  which  the  complainant's  title  is  alleged  to 
depend,  nor  direct  an  issue  to  be  framed  that  it  may  be  tried  at  law  : 
Rivervii'W  Cemetery  Company  v.  Turner^  9  C.  E.  Green. 

If  in  a  suit  for  partition,  the  complainant's  title  is  deni(id,  and  the 
title  i^hich  is  disputed  is  a  legal  one,  the  court  may  dismiss  the  bill,  or 
it  niary  ex  yra^ia  retain  the  cause  to  afford  the  complainant  an  oppor- 
tunity to  settle  his  title  at  law.     It  will  not  do  more  :  Id, 

Railroad. 

Injury  to  Animals. — To  render  a  railroad  liable,  under  the  statute,  for 
animals  killed  or  injured  by  its  cars,  locomotives,  or  other  carriages, 
there  must  be  actual  collision  of  the  cars,  locomotives,  or  other  carriages 
with  such  animals  :   0.  db  M.  Railway  Co.  v.  Cole,  41  Ind. 

A  railroad  company  is  not  liable,  under  the  statute,  for  an  injury  to 
an  animal,  where  a  train  caused  the  animal  to  take  fright,  and  the  injury 
was  the  result  of  the  fright.  Thns,  the  company  is  not  liable,  where  a 
colt,  frightened  by  a  train,  ran  from  an  adjoining  field  upon  the  railroad 
track,  which  was  not  properly  fenced,  and  there  broke  its  leg  between 
the  bars  of  a  cow-pit :  Id. 

Sale.     See  Execution. 
Sheriff. 

Poundage — An  attorney  issuing  an  execution,  is  liable  to  the  sheriff 
for  his  poundage  thereon  :   Campbell  v.  CoUiion,  65  Barb. 

But  when  a  judgment  has  been  reduced  in  amount  by  the  court  on 
appeal,  even  after  levy  made  upon  an  execution  issued  on  it,  the 
sheriff  is  entitled  to  his  foes  or  poundage  only  on  the  amount  to  which 
the  judgment  h<is  been  reduced ;  where  he  has  been  notified  of  such 
reduction,  and  has  collected  only  the  reduced  amount :  Id. 

Sheriff's  Sale. 

Inadequacy  of  Price — Mistake  of  Owner — Interference  of  Equity  to 
$et  aside. — A  sheriff's  sale  will  be  set  aside  'where  there  is  gross  inade- 
quacy of  price,  and  the  party  whose  interest  is  injuriously  affected  bj 
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the  lale  has  been  prevented  bj  mistake  or  misapprehensioti  from  at- 
teodiog  it :  MetzUr  v.  Shaumanriy  9  0.  E.  Green. 

When  property  is  sold  under  the  process  of  this  court  for  a  grossly 
ioadeqaate  price,  the  court  will  not  permit  one  who,  however,  innocently 
ftod  uointentionally  contributes  to  the  mistake  of  the  owner,  by  which 
be  is  misled  as  to  the  time  of  sale,  to  take  advantage  of  the  mistake  by 
ft  voluntary  purchase  of  the  property  at  the  sale :  Id, 

Surety. 

Obligation  of  a  Creditor  to  preserve  the  Securities  held  by  him  foi-  a 
Dtbty/or  the  hoiefit  of  the  Surety — Debtor  and  Creditor — Conduct  by 
a  Cretlitor  in  relation  to  the  Securities  he  holds  for  the  *Debt,  tliat  does 
not  discharge  the  Surety. — A  surety,  upon  satisfying  the  debt  for  which 
he  is  bound,  is  entitled  to  the  benefit  of  all  securities,  either  of  a  legal 
or  an  equitable  nature,  which  the  creditor  has,  or  could  have  enforced 
against  the  principal  debtor  and  tbose  claiming  under  him.  The  cred- 
itor is  bound  to  preserve  all  such  securities  for  the  benefit  and  protection 
of  the  surety;  and  if  he  parts  with  any  of  them,  or  if  the  benefit  of 
them  be  lost  by  his  act,  the  surety  will  be  exonerated  to  the  extent  ti> 
which  he  is  prejudiced  by  the  act  of  the  creditor.  And  this  right  of 
the  surety  is  the  same,  although  he  may  not  have  known  of  the  existence 
of  the  securities  held  by  the  creditor,  or  though  taken  subsequently  to 
the  dale  of  the  contract  of  suretyship :  Freaner  v.  Yingling,  38  Md. 

A  creditor  cannot  be  compelled  to  resort  in  the  first  instance  to  the 
principal  debtor,  or  to  the  securities  which  he  holds  for  the  debt,  before 
proceeding  against  the  surety;  nor  is  there  any  positive  duty  incumbent 
on  the  creditor  to  prosecute  measures  of  active  diligence ;  mere  delay 
00  his  part,  in  the  absence  of  some  special  equity,  unaccompanied  by 
anj  valid  contract  for  such  delay,  will  not  amount  to  laches,  so  as  to 
discharge  the  surety  :  Id. 

Trespass. 

Wilful  damage  to  Property — Injury  to  third  persons  therelty. — If  one 
commits  a  wilful  and  malicious  trespass  upon  the  property  of  another, 
under  circumstances  involving  unavoidable  injury  to  persons  and  pro- 
perty, he  is  responsible  .to  any  person  injured  by  such  trespis?'.  It  is 
not  necessary  that  he  should  intend  to  do  the  particular  injury  which 
ensues :  Manger  v.  Baker ^  65  Barb. 

The  defendant,  secretly,  and  with  the  wanton  and  malicious  purpose 
to  injure  and  destroy  the  property  of  a  railroad  company,  and  obstruct 
the  running  of  trains  upon  its  road,  pulled  out  and  threw  away  the  pins 
ttsed  in  coupling  together  the  cars  of  a  train,  whereby  the  cars  were  un- 
coupled, and  the  plaintiff,  an  employee  of  the  company,,  was  injured. 
Bddj  That  such  act  being  unlawful  and  obviously  designed  f  )r  mis- 
chief, and  involving  naturally,  if  not  necessarily,  just  such  consequences 
>sdid  ensue,  the  defendant  was  liable  to  the  plaintiff  for  the  injuries 
sustained  by  him  :  Id. 

Injunction  to  restrain — Adverse  Possession  by  Fence-line  — In  a  suit 
for  an  injunction  by  one  of  two  adjacent  landowners  to  restrain  the 
other  from  ereoiin«r  a  building  on  lands  of  the  former,  the  complainant 
B entitled  to'the  benefit  of  an  actual  location  by  fence  erected  more 
than  twenty-five  years  since,  and  up  to  which  he  and  those  under  whom 
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lie  claims,  have  been  in   continued   possession   during  all   that  time  : 
SotUhmnyd  et  al.  v.  McLaughlifi.  9  C.  E.  Green. 

In  such  case,  the  defendant  who  had  completed  excavations  on  com- 
plainant's land,  will  be  restrained  from  further  trespass  until  he  shall 
have  established  his  right  at  law  :  /(/. 

Trustee. 

Purchase  at  his  own  Sale — Presumption  of  Fraud — Lapse  of  Time 
— Upon  principles  of  public  policy,  trustees  are  not  allowed  to  purchase 
the  trust  property  from  the  cestuis  que  trusty  or  acquire  rights  therein 
which  may  bring  their  personal  interests  in  conflict  with  their  official 
duties :  Pairo  v.  Vickeryy  38  Md. 

While  transactions  between  trustees  and  cestuis  que  trust  are  not  void, 
they  are  discountenanced  by  Courts  of  Equity;  the  presumption  is 
against  their  validity;  and  they  are  never  upheld  unless  it  clearly  ap- 
pear that  they  are  free  from  all  taint  of  unfairness.  The  onus  of  show- 
ing their  perfect  bona  fides  is  upon  the  trustee  :  Id. 

Lapse  of  time,  where  it  has  been  long  and  is  unexplained,  and  death 
of  parties,  are  sometimes  ground  for  refusing  relief,  especially  where  in 
the  mean  time,  other  parties  have  acquired  rights,  or  there  are  other 
circumstances  from  which  the  court  can  see  that  injustice  might  be 
done  by  interference ;  but  in  questions  of  this  kind  each  case  must  de- 
pend upon  its  own  circumstances  :  Id, 

Usury.     See  Mortgage, 

Vkndor  and  Purchassr. 

False  Representations — Duti/  of  Purchaser. — A  representation,  made 
by  a  vendor,  respecting  the  property  sold,  may  relieve  the  purchaser 
from  the  use  of  that  care,  caution  and  observation  that  he  would  be 
bound  to  exercise  if  no  representation  were  made:  Vandewalker  r. 
OsmtTy  65  IJarb. 

While  it  is  true  that  a  purchaser  may,  by  relying  on  the  representa- 
tions of  the  vendor,  be  misled,  and  omit  to  make  that  careful  examina- 
tioD  of  the  property  that  a  prudent  man  would  and  should  make,  yet  a 
jury  should  require  the  clearest  proof  that  the  purchaser  was  induced 
by  the  representation,  to  omit  to  examine  the  pVoperty :  //. 

It  will  not  do  to  permit  a  vendee,  having  the  property  before  him  and 
defects  in  it  plainly  discoverable,  to  shut  his  eyes  and  ears,  and  omit  to 
use  his  senses,  and  pretend  that  he  relied  on  the  representations,  and 
was  thereby  misled:  Id. 

In  cases  u£ warranty ^  an  obvious  defect  is  not  cured  by  the  warranty; 
because  the  law  requires  the  purchaser  to  examine  the  property  with 
that  degree  of  care  and  skill  that  men  generally  are  capable  of  exercising, 
in  respect  to  property  they  are  proposing  to  purchase.  1'hcoSaxue 
principle  should  apply  in  oases  of  false  representation.  If  the  property 
is  not  present,  the  purchaser  may  rely  on  the  representation,  but  if  the 
property  is  present,  and  nothing  is  said  or  done  by  the  vendor  to  induce 
the  purchaser  not  to  examine  it,  and  the  falsity  of  the  repreBentation  is 
palpable  to  the  senses,  the  purchaser  cannot  be  permitted  to  omit  ex- 
amination, and  justify  his  omission  by  the  representation  :  Id, 

VoLUNTART  Patmbnt.    See  Action. 
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INVESTMENTS  BY   TRUSTEES. 

I.  The  question  as  to  what  are  proper  investments  for  trust 
funds,  is  one  of  the  most  important  and  most  frequently  recurring 
of  those  which  daily  suggest  themselves  to  the  profession.  In  some 
of  our  states  laws  have  been  passed,  or  rules  have  been  laid  down 
by  the  court  protecting  trustees  from  liability  for  losses  which  may 
ensue  from  investments  made  by  them  in  good  faith  in  specified 
securities.  In  Pennsylvania  an  executor,  guardian  or  trustee  may 
apply  to  the  Orphans'  Court,  and  the  latter  may  direct  an  investment 
in  the  public  funds  of  the  United  States,  of  the  state,  &c.  (See 
Acta  of  1832,  1838,  1850,  1852,  &c.)  In  New  York  the  rules  of 
the  court  compel  trustees  to  invest  in  real  securities,  or  government 
bonds,  or  in  the  state  loan,  or  in  the  loans  of  the  New  York  Life 
Insurance  and  Trust  Company:  Ackerman  v.  Emoft^  4  Barb. 
626;  Smith  v.  Smith,  4  Johns.  Ch.  281-445.  In  New  Jersey 
there  is  a  statute  authorizing  investments  to  be  made  upon  applica- 
tion to,  and  direction  of,  the  court.  No  particular  funds  are 
mentioned,  but  the  court  has  laid  down  the  rule  that  investments 
must  be  made  in  government  stocks  or  real  security :  Gray  v.  Fox, 
Saxton  259.  In  Maryland  the  court  does  not  approve  of  changes  in 
inyestments,  unless  express  power  is  given  in  the  instrument  of  trust : 
Murroyy.  Fehwr,  2  Md.  Ch.  418;  Fvans  v.  Iglehart,  6  Gill  & 
J.  192;  Lyneh  v.  McDonald,  8  Gill  405;  and  if  there  be  a  sur- 
plus consisting  of  money,  an  investment  should  be  made  by  the 
executor  in  some  safe  fund,  or  on  adequate  securities  under  the 
authority  and  direction  of  the  proper  court :  Evans  v.  Iglehart,  6 
Gill  k  J.  196-7.     In  Maine,  New  Hampshire,  Vermont,  Michigan 
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and  Missouri,  the  courts  may  direct  trustees  as  to  the  manner  of 
investment,  although  none  are  specially  pointed  out  by  statute. 
In  Georgia  trustees  may  invest  without  danger  in  the  stocks,  bonds 
or  other  securities  issued  by  that  state.  In  Mississippi  an  investment 
in  bank  stocks  is  permitted.  In  Indiana  a  sale  made  in  contraven- 
tion of  a  trust  is  void :  Act  of  1852 ;  Hodgson  v.  Macy^  8  Ind. 
122  ;  Wright  v.  Bundy^  11  Ind.  400.  In  states  where  there  are 
no  statutes  or  rules  of  court  which  regulate  investments,  trustees 
are  not  responsible  for  loss  where  they  have  acted  with  prudence 
and  good  faith :  Clark  v.  Garfield^  8  Allen  427.  Where  there 
is  a  direction  to  invest  on  good  and  suflScient  security,  the  court 
will  not  sanction  such  as  are  not  permitted  by  its  rules :  1  Beav. 
128 ;  3  Md.  440 ;  Ryder  v.  Bickerton,  3  Swans.  80,  n.  The  laws 
above  mentioned  are  for  the  protection  of  trustees,  and  do  not  con- 
fine them  to  such  investments  as  are  therein  prescribed :  Stanley's 
Appeal,  8  Penn.  432 ;  Morris  v.  Wallace^  3  Id.  319 ;  McCahans 
Appeal,  7  Id.  56 ;  Rush's  Ust,  12  Id.  37.8 ;  HemphilVs  Appeal, 
18  Id.  303 ;  Nyces  Est.,  5  W.  &  S.  254 ;  Johnsons  Appeal,  43 
Penn.  431 ;  Seidlers  Ust.j  5  Phila.  85 ;  Bartons  Est.,  1  Pars. 
Eq.  24 ;  TwaddelVs  Appeal,  9  Barr  108 ;  5  Barr  18.  Other  in- 
vestments, however,  are  in  such  cases  made  at  the  peril  of  the 
trustee,  and  the  fact  that  his  own  property  has  been  injudiciously 
invested  by  him  in  the  same  manner  as  that  of  his  cestui  que 
trust,  though  it  may  repel  the  presumption  of  fraud,  will  not  free 
him  from  liability  for  whatever  loss  may  arise  therefrom  :  43 
Penn.  431.  Where  a  power  of  sale  exists,  the  safe  rule  is  to  invest 
in  legal  securities,  and  where  no  such  power  is  given  an  order  to 
sell  should  be  obtained  from  the  court  of  proper  jurisdiction. 

II.  Wherever  the  nature  of  the  trust  or  the  description  of  the 
property  renders  the  necessity  for  a  sale  probable,  a  power  of  sale 
should  always  be  inserted  in  the  instrument  creating  the  trust.  If 
that  is  not  given,  and  a  necessity  for  a  sale  arise,  the  power  to  do 
80  must  be  obtained  from  the  proper  court,  and  if  trustees  sell  with- 
out such  power  they  would  be  liable  for  any  loss  which  might  occur 
thereby  to  the  cestui  que  trust.  Executors  and  administrators  have 
ex  virtute  officii,  a  power  to  dispose  of  the  decedent's  property,  so 
far  at  least  as  not  to  affect  a  bond  fide  purchaser;  Bayard  v. 
Bank,  2  P.  F.  Smith  232. 

III.  But  the  case  of  a  trustee  is  different.  A  power  of  sale  is  not 
necessarily  presumed,  because  usually  unnecessary  for  the  fulfil- 
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ment  of  their  duties.  But  they  may  obtain  leave  from  the  proper 
court  to  change  investments,  provided  the  court  is  satisfied  that 
the  change  is  beneficial.  This  is  the  only  remedy  where  the  cre- 
ator of  the  trust  has  given  no  power  of  sale,  and  where  the  invest- 
ment is  in  the  judgment  of  the  trustee  dangerous.  This  power, 
exercised  by  the  courts,  of  directing  or  authorizing  sales,  depends, 
in  the  absence  of  a  statute,  upon  the  principle  that  whore  the  trus- 
tee has  acted  under  the  direction  of  the  court,  he  will  be  protected 
by  it.  Tliis  is  the  case  in  England,  and  in  those  states  in  which 
there  are  no  such  statutes  as  those  above  mentioned. 

It  is  true  that  cases  occasionally  arise  where  it  is  desirable  to 
part  at  once  with  trust  property,  without  the  delay  and  publicity  of 
an  order  of  court.  Occasional  inconvenience  is,  however,  no  excuse 
for  departing  from  a  rule  which,  as  reason  demonstrates,  fs  built  on 
the  most  solid  foundations.  Such  inconvenience,  too,  can  only  arise 
from  the  carelessness  of  the  creator  of  the  trust  or  the  improper 
conduct  of  the  trustee.  It  cannot  occur  where  a  power  of  sale  is 
given  to  the  trustee  in  the  original  instrument  (and  where  the  power 
does  not  appear  it  is  not  unreasonable  to  suppose  that  it  was  intended 
to  be  withheld),  and  it  ought  not  to  arise  where  having  once  been 
given  in  the  trust  instrument,  or  obtained  by  the  trustee  from  the 
proper  court,  the  power  to  sell  has  been  exercised  for  the  benefit 
of  the  cestui  que  trust ;  for  where  trust  funds  are  once  properly  in- 
vested, it  is  almost  inconceivable  that  a  necessity  should  suddenly 
arise  for  changing  the  security.  In  a  country  and  at  a  time  where 
speculation  in  stocks  has  grown  to^  be  an  epidemic  madness, 
courts  of  justice  would  hardly  go  out  of  their  way  to  establish  a 
rule  permitting  trust  funds  to  be  at  the  complete  mercy  of  a  trustee, 
where  by  the  absence  of  authority  on  the  subject  there  exists  a 
strong  presumption  that  the  creator  of  the  trust  intended  to  with- 
hold from  the  trustee  in  the  interest  of  a  helpless  cestui  que  trust 
what  he  deemed  unnecessary  powers  for  the  beneficial  management 
of  the  estate. 

The  above  remarks  are  equally  applicable  to  the  sale  of  real  and 
personal  estate.  In  the  Earl  of  WincheUea  v.  Norcliffe,  1  Vernon 
434,  the  trustees  of  an  infant  saved  3000Z.  out  of  the  profits  of  his 
real  estate,  and  laid  it  out  in  the  purchase  of  adjoining  lands,  the 
infant  dying  within  age,  it  was  decreed  that  the  trustees  should  ac- 
coant  to  the  infant's  executors  for  the  3000Z.  This  case  was  argued 
before  Mr.  Justice  Lutwich,  Lord   Chief  Baron   Atkins,  the 
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Chancellor  (Lord  Jeffreys,)  and  the  Master  of  the  Rolls, 
Sir  John  Churchill.  The  three  former  decided  that  the 
trustees  were  accountable  to  the  executor  of  the  infant,  the  latter 
having  died  before  he  was  capable  of  ratifying  the  action  of  the 
trustees.  The  Lord  Chancellor  said  (p.  436-7)  ''  he  did  agree 
that  if  the  trustees  had  come  to  this  court  and  obtained  a  decree 
for  the  investing  this  money  in  a  purchase,  this  court  would  have 
maintained  its  own  decree ;  but  not  having  so  done,  but  volun- 
tarily put  an  election  in  an  infant,  who  never  made  any,  he 
thought  they  remained  personally  accountable  for  the  3000Z.  as 
being  part  of  the  infant's  personal  estate."  So  in  Aivdley  v. 
Awdley,  2  Vernon  192,  the  committees  of  a  lunatic  invested  part 
of  his  personal  estate  in  the  purchase  of  lands  in  fee.  The  court, 
after  great  debate,  and  upon  reading  the  statute  made  touching 
the  granting  of  the  custody  of  lunatics,  whereby  it  is  provided 
that  the  surplus  shall  be  safely  kept  and  delivered  to  him,  if  he 
recover,  if  not,  to  be  employed  upon  his  death  for  the  benefit  of 
soul,  &c.,  decreed  that  the  lands  purchased  be  sold  and  the  money 
to  go,  and  be  divided  as  personal  estate,  among  the  next  of  kin. 
These  decisions  proceeded  on  the  theory  that  no  unauthorized 
conversion  of  either  real  or  personal  estate  ought  to  be  made  by 
trustees  by  which  the  course  of  descent  was  changed.  But  Lord 
Jeffreys  expressly  said  that  if  the  trustee  had  obtained  a  de- 
cree from  the  court  to  invest  the  trust-funds  in  a  purchase,  the  court 
would  have  maintained  its  own  decree ;  from  which  it  may  be  in- 
fferred  that  if  it  be  for  the  evident  benefit  of  the  cestui  que  trusty 
the  court  will  permit  conversion  under  its  own  direction,  but  will 
regard  with  a  jealous  eye  any  attempt  on  the  part  of  trustees  to 
exceed  their  ^express  authority.  It  has  never  been  doubted  that 
an  express  power  of  sale  was  necessary  to  convert  real  estate  into 
personalty  even  where  the  object  of  the  sale  was  to  reinvest  in 
real  estate,  except  in  some  few  cases  where  a  power  of  sale  is 
necessarily  implied.  A  power  generally  "  to  raise  a  sum*'  out  of  an 
estate,  enables  a  sale  of  it :  Wareham  v.  Brown^  2  Vern.  153. 
So  a  proviso,  that  if  one  fund  should  be  insufficient  to  pay  his 
debts,  his  executors  should  raise  the  same  out  of  his  copyhold 
premises,  authorizes  a  sale,  although  they  are  given  by  a  prior 
part  of  the  will  to  his  family  :  Bateman  v.  Bateman,  1  Atk.  421 ; 
and  however  obscurely  in  a  will  the  intention  may  be  expressed, 
yet  if  it  appear  that  a  power  of  sale  was  intended,  a  sale  will  be 
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snpported :  Wameford-^,  ThompioUy  3  Ves.  Jr.  513.  SeeSugden 
on  Powers,  vol.  2,  *p.  538.  That  the  rule  is  the  same  in  regard  to 
the  sale  of  personal  estate  may  be  gathered  from  several  recently 
decided  cases,  and  from  frequently  occurring  dicta  of  judges. 

In  Bayard  v.  The  Bank,  2  P.  F.  Smith  232,  it  was  held  that  a 
bank  was  not  liable  for  damages  in  refusing  to  allow  a  trustee  to 
transfer  withont  being  shown  the  instrument  creating  the  trust, 
becau$e  it  would  be  liable  for  allowing  the  transfer  unless  authorized 
lysuch  instrument.  "  There  is,'*  says  Judge  Strong,  '*  a  marked 
difference  between  the  powers  of  an  administrator  or  executor,  and 
those  of  an  ordinary  trustee.  *  *  ♦  No  purchaser,  either  of  land 
or  personalty,  would  be  safe  in  buying  from  a  known  trustee  without 
looking  at  the  nature  and  extent  of  his  trust.  It  is  true  a  trustee 
may  have  power  to  sell,  but  the  power  is  not  a  necessary  incident 
to  his  trust,  as  it  is  to  the  office  of  an  executor.  He  may  have  the 
legal  title,  and  yet  have  no  authority  to  sell.  His  sale  may  be 
entirely  unauthorized  by  the  instrument  that  created  the  trust ;  it 
may  have  been  forbidden.  Why  then  does  not  a  bank  or  a  transfer 
agent  act  at  its  peril  when  permitting  him  to  make  a  transfer?  If 
in  truth  he  has  no  such  power,  the  bank,  by  accepting  his  certifi- 
cates and  issuing  others  in  lieu  thereof  to  his  transferree,  is  assist- 
ing him  to  destroy  the  rights  of  the  cestui  que  trust.  It  has  even 
been  held  that  a  corporation  is  liable,  if  it  permit  a  transfer  by  a 
lunatic  holding  a  legal  right,  though  it  had  no  knowledge  of  the 
Innacy,  and  was  guilty  of  no  actual  fault :  Chew  ^  Goldshorough  v. 
Bank  of  Baltimore,  14  Md.  299.  If  thus  liable  when  only  the 
innocent  cause  of  a  loss,  much  more  is  the  liability  certain  where 
the  transfer  is  permitted  with  full  knowledge  that  the  stock  does 
not  belong  to  the  person  who  offers  to  transmit  it  to  another.  *  *  * 
There  is  no  case  in  which  it  has  been  ruled  that  a  trustee  of  stock, 
whose  certificate  shows  a  declared  trust  for  another  named,  has  a 
right  to  transfer  it  without  showing  a  power  beyond  his  certificate. 
*  *  *  A  stakeholder  cannot  very  safely  pay  over  to  him  who  has 
the  legal  right,  when  ho  knows  another  to  be  the  beneficial  owner. 
With  equal  reason,  at  least,  ought  it  to  be  held  illegal  for  a  cor- 
poration to  aid  in  destroying  the  title  of  a  cestui  que  trust  to  its 
stock  without  being  satisfied  that  the  trustee  had  authority  to  part 
with  and  destroy  it.'' 

In  Lowry  v.  Commercial  and  Farmers'  Bank  of  Baltimore^ 
TaDcy  s  C.  C.  Decisions  360,  the  case  was  substantially  as  follows: 
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\  tccstacur  btxiueathed  some  shares  of  the  stock  of  the  Farmers* 
;iau  Mt.viis^uit's*  Bank  of  Baltimore  to  L.  for  life,  with  remainder 
*^\cr.  Aiul  the  dividends  during  that  time  were  to  be  received  by 
!us<  cxtvutors  (one  of  whom  was  J.),  as  trustees  for  L.,  and  by  them 
[Kiul  over  to  her.  Eight  years  after  the  testator's  death  J.  pro- 
l»^\vcvl  to  transfer  the  stock  which  still  stood  in  the  name  of  the 
t<.\xtatoi\  This  transfer  was  permitted,  and  new  certificates  were 
uiuUo  out  to  the  Merchants'  Bank  of  Baltimore,  the  transferees, 
which  did  not  mention  the  name  in  which  the  stock  had  been  held 
or  that  of  the  vendor.  These  new  certificates  were  pledged  by  J. 
to  the  Merchants*  Bank  as  collateral  security  for  a  loan.  The 
c\tH?utor  failed,  being  a  large  debtor  to  the  Merchants'  Bank,  and 
a  bill  in  equity  was  filed  by  M.  against  the  Commercial  Farmers* 
Uauk  of  Baltimore  and  the  Merchants'  Bank. 

The  latter  was  held  not  liable,  because  there  was  nothing  to  give 
it  notice  of  a  breach  of  trust  in  the  conduct  of  the  executor,  the 
bank  always  supposing  that  the  stock  was  his  own,  and  there  being 
nothing  on  the  face  of  the  certificate  to  give  it  notice  that  he  held 
the  stock  as  executor.     The  former  bank  was  held  liable : 

1.  Because,  as  the  stock  stood  on  its  books  in  the  name  of  the 
testator,  it  had  constructive  notice  of  this  will  (see  also  Calde- 
coU  V.  Caldecott^  4  Mad.  190),  and  the  will  showed  that  the  stock 
was  not  to  be  sold,  it  being  bequeathed  to  M.  fot  life,  with  re- 
mainder over. 

2.  Though  if  it  had  been  necessary,  the  stock  might  have  been 
sold  by  the  executor  to  pay  the  debts  of  the  testator,  yet,  the  fact 
that  he  had  died  rich  eight  years  before  the  transfer,  and  that  the 
time  for  settling  his  estate  by  the  executors  had  therefore  long 
passed,  was  abundantly  suflScient  as  constructive  notice  that  the 
executor  was  misapplying  the  assets :  Keane  v.  HobertSy  4  Mad. 
832-3. 

3.  Because  in  Maryland  (as  in  many  other  states)  an  executor 
is  permitted  by  Act  of  Assembly  to  procure  an  order  of  sale  from 
the  Orphans'  Court  whenever  a  sale  may  be  necessary,  "  and  the 
proposition  of  one  of  two  executors  to  trapsfer  this  stock,  so 
long  after  the  death  of  a  wealthy  testator,  without  first  obtaining 
an  order  from  the  court  to  justify  him,  must  have  satisfied  any 
man  of  common  experience  in  business  that  he  was  grossly 
abusing  his  trust :"  Keane  v.  lioberts^  4  Mad.  334-5.  See  also 
Saxon  V.  Oarrettj  4  Dessau.  Ch.  522. 
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We  may  add  that,  although  the  testator  may  have  chosen  the 
8am|  persons  to  officiate  as  e^iecutors  and  trustees,  after  a  reasonable 
time  has  elapsed  for  settling  the  estate,  the  executors  will  be  con- 
sidered to  have  assumed  the  character  of  trustees,  and  will  be 
treated  by  the  court  as  if  they  and  the  executors  had  originally 
been  different  persons. 

IV.  A  corporation  for  banking  purposes,  by  the  charter  of 
which  the  stock  is  only  transferable  at  the  bank  and  by  rules  estab- 
lished by  the  directors,  is  a  trustee  for  holders  of  its  stock,  and  is 
responsible  for  any  injury  sustained  by  its  negligence  or  miscon- 
duct :  Lowry  v.  Bank^  Taney's  C.  0.  Decisions  829-30.  It  is 
responsible  for  the  acts  of  its  officers,  and  must  answer  for  their 
negligence  or  default  wherever  the  rights  of  a  third  party  are  con- 
cerned :  p.  300,  and  ffodges  v.  Planters'  Bankj  7  Gill  &  Johns. 
806,  310. 

In  Duncan  v.  Jaudon^  15  "Wallace  165,  although  not  necessary 
to  decide  the  point  in  question,  Mr.  Justice  Davis  says :  "  But 
why  change  the  investment  when  the  canal  stock,  one  of  the  most 
stable  of  its  kind  in  the  country,  was  paying  on  the  average  a 
semi-annual  dividend  of  five  per  cent.  ?     Experience  had  shown 
that  it  was  safe  and  yielded  a  large   income,   and  no   prudent 
trustee,  having  once  invested  in  it,  and  had  his  conduct  approved, 
looking  alone  to  the  interest  of  his  cestui  que  trttstj  would  take 
the  hazard  of  selling  it  and  purchasing  another.     But  there  was 
no  authority  to  sell  it^  even  were  it  desirable  to  do  sOy  or  to  deal 
with  it  so  that  a  sale  might  become  necessary.     If  Jaudon  thought 
EC,  there  was  no  foundation  for  his  belief."   In  that  case,  by  the  terms 
of  the  will  the  trustees  had  power  to  invest  the  whole  of  testator's 
property  (except  certain  specified  securities)  in  the  stocks  of  the 
United   States,  or  the  stock  or  funds  of  any  individual  state,  and 
the  interest  of  one-fourth  thereof  was  to  be  paid  to  Mrs.   Jaudon 
for  life,  with  remainder  to  her  children.     This  was  therefore  like 
the  case  of  Bayard  v.  The  Bank  in  2  P.  F.  Smith,  and  the  dicta 
just  quoted  sustain   the  rule  even  more  strongly  than  the  case  of 
Lowry  v.  The  Banky  before  referred  to,  because  in  the  latter  case 
the  bequest  of  stock  was  specific.     The  original  trustees  did  not 
sell  the  stock  in  question,  but  Mr.  Jaudon,  the  defendant  and  sub- 
stituted trustee,  did  so.    This  was  known  to  and  acquiesced  in  by  the 
cestui  que  trust.     If  therefore,  according  to  the  words  of  Mr.  Jus- 
tice Davis,  the  trustee  could  not  sell  without  leave  of  the  proper 
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court  investments  improperly  made  by  himself^  and  which  originally 
constituted  a  breach  of  trust,  a  fortiori  a  trustee  cannot  scJl  in- 
vestments left  by  the  creator  of  the  trust  without  leave  of  court, 
in  the  absence  of  express  power  to  do  so  in  the  instrument 
creating  the  trust  .^ 

V.  In  his  Treatise  on  Trusts,  Mr.  Perry  says  (§465),  that  there 
is  no  sound  distinction  between  original  investments  improperly 
made  by  trustees  and  investments  made  by  the  testator  himself^ 
and  continued  by  the  trustee.  In  this  remark,  however,  ho  is  not 
sustained  by  the  cases,  which  in  an  abundance  of  instances  show 
the  contrary  of  this  proposition  to  be  true.  In  England  par- 
ticularly, where  the  rule  is  that  an  executor  or  trustee  investing  in 
any  funds  but  the  three  per  cents  will  be  held  accountable  for  loss  to 
the  trust  property,  there  have  been  repeated  instances  where  in- 
secure investments  made  by  the  testator  resulted  in  loss,  and  yet 
the  trustees  and  executors,  whose  duty  it  was  to  have  changed 
them,  have  been  held  not  liable,  because  the  investments  had 
originally  been  made  by  the  testator. 

In  Lord  Dorchester  et  al.  v.  The  Earl  of  Effingham  et  aZ.,  Taml. 
279  (1829,  by  Sir  John  Leach,  Master  of  the  Rolls),  executors 
depositing  moneys  belonging  to  the  estate  with  the  same  persons  as 
the  testator  intrusted  with  his  moneys  in  his  lifetime,  although 
they  were  not  bankers,  were  held  not  liable  for  a  loss  sustained  by 
the  latter  becoming  bankrupt.  In  Sadler  v.  Turner^  8  Ves.  Jr. 
617  (1803,  Sir  William  Grant,  Master  of  the  Rolls),  the  court 
refused  to  call  in  the  property  of  an  infant,  upon  security  in  India, 
the  master  reporting  it  to  be  for  the  infant's  benefit,  that  it  should 
remain  invested  in  India.  In  Buxton  v.  Buxton^  1  M.  &  0.  80 
(1835,  Sir  C.  Pepys,  Master  of  the  Rolls),  an  executor  who  allowed 
part  of  a  testator's  assets  to  remain  invested  in  Mexican  bonds  for 
a  year  and  seven  months  after  the  testator's  death,  and  eventually 
sold  the  bonds  at  a  lower  price  than  might  have  been  obtained  by 
a  sale  at  an  earlier  period,  but  who  appeared  to  have  acted  through- 
out with  diligence  and  good  faith,  was  held  under  the  circum- 
stances not  to  be  liable  for  the  loss  consequent  on  his  not  having 
sold  them  sooner.  In  this  case  there  was  a  difference  of  opinion 
between  the   two  executors  as  to  the  propriety  of  converting  the 

'See  The  Appeal  of  Pennsylvania  Co.,  ^c,  vol.  31,  p.  76  (March  Gih  1874)  of 
Legal  Intelligencer.  The  argument  on  this  point  is  very  fully  reported.  The 
decision  went  off  on  another  point. 
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Mexican  bonds  at  a  particular  period,  which  was  followed  by  a  de- 
mand made  by  one  of  them  upon  the  other  to  concur  in  effecting 
an  immediate  sale,  yet  this  fact  was  held  not  to  deprive  the  latter 
of  his  rights  to  exercise  his  own  discretion,  or  render  him  liable 
for  the  loss  that  arose  from  the  delay  consequent  to  his  declining 
to  wmply  with  the  demand. 

In  Robimon  v.  Robin%on^  1  De  G.  M.  &  G.  247  (1851),  a  testator 
directed  his  trustees  to  invest  trust-moneys  in  parliamentary  stocks 
or  funds,  or  on  real  securities,  and  they  omitted  so  to  invest  it,  but 
part  of  his  property  at  the  time  of  his  death  was  invested  in 
turnpike  bonds.  It  was  held  that  the  trustees  under  the  will  were 
not  chargeable  with  the  loss  which  had  arisen  from  the  deprecia- 
tion in  the  value  of  the  turnpike  bonds  since  the  testator's  death. 

See  also  Powell  v.  JEvans,  5  Ves.  841 ;  Clough  v.  Bond,  3  M. 
k  Cr.  496 ;  College  v.  Ho%pital,  9  Pick.  446 ;  Thompson  v. 
Brown,  4  Johns.  Ch.  628 ;  Knight  v.  Lord  Plymouth,  3  Atk. 
480;  s.  c,  1  Dick.  120  ;  Rototh  v.  HoweU,  3  Ves.  565;  Wilkin- 
ion  V.  Stafford,  1  Ves.  Jr.  41 ;  Vez  v.  Emery,  5  Ves.  144 ;  Bar- 
torCs  Est,  1  Pars.  Eq.  24 ;  Murray  v.  Fdnor,  2  Md.  Ch.  418 ; 
Brown  Y.  Campbell,  Hopkins  233  ;  Smith  v.  Smith,  4  Johns.  Ch. 
283. 

Where  the  cestui  que  trust  concurs  in  the  breach  of  trust,  he  is 
estopped  from  proceeding  against  the  trustee :  Brice  v.  Stokes,  11 
Vesey  319  ;  Booth  v.  Booth,  1  Beav.  125,  &c.,  &c. ;  but  he  must 
know  that  the  acts  in  which  he  concurs  are  a  breach  of  the  trust, 
and  he  must  be  capable  of  acting  for  himself:  Buckeridge  v. 
Glassej  1  Cr.  &  Phil.  135;  and  neither  2k  feme  covert  nor  an  infant 
can  concur  in  a  breach  of  trust  as  they  have  no  authority  to  con- 
tract :  Walker  v.  Symonds,  3  Swanst.  80  and  cases  there  cited ; 
Underwood  \.  Stevens,  1  Mer.  717  ;  Parkes  v.  White,  11  Vesey 
221 ;  Needier  v.  Bishop  of  Winchester,  Hobart  225 ;  Taylor 
V.  Qlanville,  3  Mad.  98 ;  Smith  v.  French,  2  Atk.  243 ;  Mont- 
ford  v.  Cadogan,  19  Vesey  639  ;  Cresswellv,  Dewell,  4  Gif.  460. 
A  married  woman  may  concur  in  a  breach  of  trust  as  regards 
estates  settled  to  her  separate  use,  where  she  procures  or  induces 
the  trustee  to  commit  a  breach  of  trust,  for  there  the  court  treats 
her  act  as  an  alienation  of  the  estate  so  far  as  she  had  power  to 
bind  it :  Crosby  v.  Church,  3  Beav.  485 ;  Hanchette  v.  Briscoe,  22 
Beav.  496 ;  Whisler  v.  Netvman,  4  Ves.  129  ;  Parks  v.  White,  11 
Ves.  223  ;  Brewer  v.  Twirles,  2  Sm.  &  G.  219 ;  Hughes  v.  WelUy 
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9  Hare  772,  774 ;  Mara  v.  Manning^  Jones  &  Lat.  311 ;  but  where 
there  is  a  clause  in  the  instrument  against  anticipation  she  cannot 
concur  in  the  breach  of  trust :  Olive  v.  Oarew,  1  Johns,  &  Hem. 
199.  A  cestui  que  triist  may  also  be  debarred  from  relief  by  long 
acquiescence  in  a  breach  of  the  trust,  though  he  did  not  originally 
concur  in  it :  Harden  v.  Parsons,  1  Eden  145 ;  Perry  on  Trusts, 
chap,  28,  passim.  A  neglect  to  sue  for  twenty  years  will  bar  re- 
lief: Brown  Y.  Cross,  14Beav.  105  ;  Bright  v.  Legerton,  29  Beav. 
60 ;  Hodgson  v.  Bihby,  32  Beav.  221.  But  a  neglect  to  sue  for  a 
few  years  without  other  acquiescence  is  not  a  bar :  Knight  v. 
Boivzer,  2  De  G.  &  J.  421 ;  Cooper  v.  Greene,  3  De  G.  F.  &  J.  72, 
74,  77.  Nor  can  any  acquiescence  be  inferred  until  the  cestui  que 
trust  has  actual  knowledge  of  the  breach :  Thompson  v.  Finch^ 
22  Beav.  329,  s.  c.  8  De  G.  M.  &  G.  660 ;  Cooper  v.  Greene,  3 
De  G.  F.  &  J.  7-3 ;  Prevost  v.  Gratz,  6  Wheat.  487 ;  MellisKs 
Estate,  1  Pars.  Eq.  486;  Beeson  v.  Beeson,  9  Penna.  300. 
All  agreements  between  the  cestui  que  trust  and  the  trustee  are 
looked  upon  with  suspicion  by  the  court ;  in  order  therefore  that 
any  acquiescence  may  have  effect,  the  cestui  que  trust  must  have 
full  knowledge  of  all  the  past  circumstances  of  the  case :  Walker 
V.  Symonds,  3  Swanst.  1 ;  Randall  v.  Erington^  10  Ves.  423 ; 
Vyvyan  v.  Vyvyan,  30  Beav.  65;  Eves  v.  Hickson,  30  Beav. 
142 ;  Bolding  v.  Lane,  1  De  G.  J.  &  S.  119 ;  Cooper  v.  Greene, 
3  De  G.  F.  &  J.  74 ;  Wedderbum  v.  Wedderhum,  4  M.  &  C.  41 ; 
Broadhurst  v.  Balguy,  1  Y.  &  Col.  16 ;  Downes  v,  Bullock,  25 
Beav.  62. 

The  law  in  relation  to  the  subjects  discussed,  may  be  briefly 
summed  up  as  follows  : — 

I.  Where  there  is  no  express  power  of  sale  in  the  instrument 
creating  a  trust,  and  none  is  necessarily  implied,  and  the  discretion 
of  the  trustee  is  the  sole  restriction  upon  investments,  he  will 
generally  be  protected  where  he  has  acted  bond  fiie  and  with 
reasonable  diligence  and  prudence.  But  in  a  state  where  the 
trustee  is  protected  from  loss  which  may  arise  from  certain  specified 
and  so-called  legal  investments,  the  rule  is  much  more  stringent, 
and  extraordinary  care  and  diligence  is  required  of  the  trustee  as 
well  as  bona  fides,  and  it  is  dangerous  to  invest  trust-funds  in  any 
other  securities  than  those  thus  indicated. 

II.  But  where  there  is  no  express  power  of  sale  given,  and 
where  none  such  can  necessarily  be  implied  from  the  nature  of  the 
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trustee^s  datiea,  the  only  safe  means  of  changing  an  insecure  in- 
Testment  left  so  by  the  creator  of  the  trust,  is  to  make  the  change 
ander  the  direction  gf  the  proper  court,  and  if  done  without  such 
authority,  the  trustee  will  be  liable  to  the  cestui  que  trust  for  breach 
of  dTist. 

III.  Where  there  is  no  such  power  of  sale  and  the  trustee  leaves 
unchanged  an  investment  made  by  the  testator  and  loss  ensues,  he 
will  generally  be  protected,  if  acting  with  bonafides^  even  in  cases 
where  if  there  had  been  a  power  of  sale  and  he  had  neglected  to 
sell,  he  would  have  been  liable  under  Rule  I.,  laid  down  above. 

IV.  Where  a  bank  or  other  corporation  permits  a  trustee  holding 
certificates  of  its  stock,  transferable  only  by  one  of  its  officers,  and 
on  which  the  name  of  the  legal  owner  appears  as  trustee  for  another, 
to  part  with  that  stock,  and  no  remedy  can  be  enforced  against  the 
trustee,  the  corporation  is  held  to  have  constructive  notice  of  the 
contents  of  the  instrument  creating  the  trust,  and  if  the  trustee  has 
exceeded  his  powers  or  in  any  way  committed  a  breach  of  trust 
with  the  involuntary  aid  of  the  corporation,  the  latter  will  be  held 
liable  to  the  same  extent  as  the  trustee. 

V.  Executors  and  administrators  have  vtrtute  officii  a  power 
to  sell  the  estate  of  the  decedent,  and  unless  they  have  become  trus- 
tees by  the  length  of  time  which  has  elapsed  since  the  conclusion 
of  all  of  the  duties  of  the  office  of  executor,  a  corporation  permit- 
ting a  transfer  at  their  instance  would  not,  without  notice  and  if 
acting  with  bonafides^  be  held  liable  therefor.  A.  S.  B. 


RECENT    AMERICAN    DECISIONS. 

Court  of  Appeals  of  Kentucky, 

UNITED  SOCIETY  OP  SHAKERS  r.  UNDERWOOD  et  al. 

WM.  DAVENPORT  ».  SAME. 

Bank  directors  will  be  held  responsible  to  the  depositors  for  the  loss  or  con- 
'Cfsion  by  the  bank  of  special  deposits  in  snch  bank,  whenever  they  know  of  such 
eoDTcrsion,  or  might  have  known  of  it  by  the  exercise  of  such  care  and  diligence  as 
Ike  law  requires  of  snch  officers  in  representing  the  affairs  of  the  bank. 

Bank  directors  must  be  considered  as  affected  with  the  knowledge  of  such  facts 
*8  ippear  upon  the  bank  books. 

The  first  case  was  an  appeal  from  the  judgment  of  the  Frank- 
lin Circuit  Court,  and  the  latter  from  that  of  the  Warren  Court 
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of  Common  Pleas,  but  as  the  questions  involved  were  almost 
identical,  they  were  for  convenience  considered  and  determined 
together.  The  facts  appear  in  the  opinion  of  the  court,  which  was 
delivered  by 

Lindsay,  J. — To  each  of  the  petitions  a  general  demurrer  was 
sustained!,  and  the  parties  failing  to  plead  further,  judgments  were 
rendered  dismissing  them  absolutely,  and  we  are  now  called  upon 
to  determine  whether  said  petition  set  out  facts  constituting  causes 
of  action. 

From  them  it  appears  that  in  the  year  1865,  the  Bank  of 
Bowling  Green  went  into  operation  under  a  charter  approved  June 
2d  1865,  and  that  during  the  time  it  continued  in  business  the 
defendants  were  members  of  its  board  of  directors ;  and  further, 
that  before  the  institution  of  these  actions  said  bank,  upon  the 
petition  of  the  defendants,  or  some  of  them,  had  been  declared  a 
bankrupt  by  proper  legal  proceedings  and  was  insolvent. 

The  Society  of  Shakers  allege  that  on  the  22d  of  February  1869, 
its  agent,  U.  E.  Johns,  deposited  with  the  bank  on  special  deposit 
$72,450  in  bonds,  fully  described  in  a  memorandum  incorporated 
into  the  petition,  and  that  the  bank  had  failed  upon  demand  to 
return  $55,660.40  of  said  bonds,  also  that  it  had  failed  to  account 
for  $9702.63,  collected  on  interest-coupons  attached  thereto. 

Davenport  alleges  that  on  the  3d  of  March  1866,  he  placed  in 
the  bank  on  special  deposit  nine  Warren  county  bonds  of  ^1000 
each,  which,  by  reason  of  the  premium  for  which  they  would  sell 
in  the  market,  were  of  the  value  of  $11,500,  and  that  the  bank 
had  failed  upon  demand  to  return  all  or  any  of  such  bonds. 

The  Society  of  Shakers  charge  the  conversion  of  its  bonds  in  the 
following  language :  "  Plaintiffs  state  that  all  the  aforementioned 
bonds,  aggregating  in  value  the  sum  of  $55,660.40,  were  wrong- 
fully taken  from  plaintiffs*  package  of  special  deposit  by  the  officers 
of  the  Bank  of  Bowling  Green,  and  by  them  converted  to  the  use 
and  emolument  of  said  bank  by  sale  as  aforesaid,  without  right  or 
authority  from  these  plaintiffs,  or  any  of  them,  and  of  such  wrongful 
conversion  and  appropriation  defendants,  and  each  of  them,  had 
or  could  have  had,  by  the  most  ordinary  diligence  and  investigation, 
ample  notice.** 

Davenport  alleges  that  his  bonds  had  been  "  wrongfully  appro- 
priated by  said  Bank  of  Bowling  Green  and  converted  to  the  use 
and  emolument  of  said  bank,  forwarded  to  its  regular  correspondents, 
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and  by  them  sold  and  the  proceeds  of  sale  credited  to  the  Bank  of 
Bowling  Green,  and  paid  on  checks  or  drafts  of  said  bank,  of  all  of 
which  defendants,  and  each  of  them,  had  notice  as  well  from  the 
ledgers,  books  and  accounts  of  said  bank,  as  from  its  corres- 
pondence, reconcilements  and  statements.**  And  further,  "  that 
said  bonds  were  wrongfully  appropriated  as  aforesaid  to  the  use 
and  benefit  of  said  bank,  and  without  authority  from  this  plaintiff, 
and  that  of  snch  wrongful  conversion  and  appropriation,  defendants 
and  each  of  them,  had,  or  could  have  had,  by  the  most  ordinary 
diligence,  ample  notice.*'  It  is  also  substantially  charged  in  each 
petition  that  the  defendants,  acting  as  directors,  "  did,  on  various 
occasions,  declare  dividends  when  the  condition  of  the  bank  did 
not  justify  the  same,  and  so  appropriated  to  themselves,  they  being 
die  largest  stockholders,  large  sums  of  money  actually  realized 
from  the  conversion  of  the  plaintiff's  property  as  aforesaid.** 

Upon  the  facts  as  thus  stated,  this  court  must  determine  whether 
or  not  appellees,  or  any  of  them,  arc  personally  bound  to  make 
good  the  losses  resulting  to  appellants  from  the  unauthorized  and 
wrongful  conversion  by  the  bank  of  their  special  deposits. 

In  the  adjudication  of  these  causes,  it  is  not  necessary  that  we 
shall  critically  inquire  into  the  duties  and  obligations  resting  upon 
bank  directors  to  look  after  and  protect  the  interest  of  special 
depositors,  from  whom  the  corporation  represented  by  the  directory 
received  no  compensation. 

It  is  sufficient  to  say,  that  special  deposits  are  mere  naked  bail- 
ments, and  that  neither  the  bank  nor  its  directory  undertake  to 
exercise  any  greater  care  in  their  preservation  than  the  depositor 
his  the  reasonable  right  to  suppose  is  exercised  in  keeping  the 
bank's  property  of  like  description. 

It  cannot  be  doubted,  however,  that  if  the  deposit  is  lost  by 
reason  of  the  gross  negligence,  or  the  wilful  inattention,  of  the 
directors,  the  bank  is  responsible  therefor,  upon  the  well  estab- 
liihed  doctrine  that  a  mere  depositary  is  liable  for  gross  negligence ; 
»nd  as  the  directory  is  the  corporate  government  of  the  bank,  and 
in  the  legal  sense  is  the  corporation  itself,  the  negligence  or  inat- 
tention of  its  members  can  and  ought  to  be  imputed  to  the  bank. 

But  the  liability  of  the  bank  in  these  actions  does  not  depend 
done  upon  the  averuic.it  of  want  of  care  and  fidelity  upon  the 
part  of  the  directors. 

It  is  specifically  charged  that  the  deposits  were  sold  by  its  offi- 
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cers  and  the  proceeds  thereof  converted  to  its  use  and  emolument 
with  the  knowledge  of  the  directors. 

The  facts  thus  alleged  imply  the  conversion  by  the  bailee  of  the 
bailor's  goods,  for  which,  at  the  common  law,  an  action  of  trover 
would  lie. 

The  question  here  presenting  itself  for  our  decision  is,  whether 
the  directors,  who  had  knowledge  of  these  alleged  wrongful  sales, 
can  be  held  to  answer  personally  for  the  deposits  so  converted. 

Appellees  insist  that  they  cannot  be  so  held,  because  of  the 
want  of  privity  between  the  depositors  and  themselves.  They 
concede  that  for  gross  negligence  or  mismanagement  upon  their 
part,  resulting  in  loss  to  the  bank,  they  may  be  held  to  account  to 
it,  but  urge  that  in  so  much  as  their  undertaking  was  to  the  cor- 
poration, they  can  be  proceeded  against  by  it  alone,  and  that  these 
appellants  must  look  to  the  bank  and  not  to  them. 

This  position  is  plausible,  but  it  cannot  in  our  opinion  be  main- 
tained. Bank  directors  are  not  mere  agents,  like  cashiers,  tellers 
and  clerks ;  they  are  trustees  for  the  stockholders,  and  as  to  those 
dealing  with  the  bank.  They  not  only  act  for  it  and  in  its  name, 
but  in  a  qualified  sense  are  the  bank  itself.  It  is  the  duty  of  the 
board  to  exercise  a  general  supervision  over  the  affairs  of  the 
bank,  and  to  direct  and  control  the  action  of  its  subordinate  offi- 
cers in  all  important  transactions.  The  community  have  the  right 
to  assume  that  the  directory  does  its  duty,  and  to  hold  them  per- 
sonally liable  for  neglecting  it:  Morse  on  Banking  7G,  77.  Their 
contract  is  not  alone  with  the  bank.  They  invite  the  public  to 
deal  with  the  corporation,  and  when  any  one  accepts  their  invita- 
tion, he  has  the  right  to  expect  reasonable  diligence  and  good 
faith  at  their  hands,  and  if  they  fail  in  either  they  violate  a  duty 
they  owe  not  only  to  the  stockholders,  but  to  the  creditors  and 
patrons  of  the  corporation.  Hodges  v.  New  England  Scretv  Com- 
pangy  1  Rhode  Island  312.  An  honest  administration  of  the 
affairs  of  the  bank,  and  slight  diligence  at  least  in  preventing 
special  deposits  from  being  wrongfully  converted  to  its  use,  were 
legal  duties  which  these  directors  were  under  obligations  to  the 
special  depositors  to  perform,  and  as  these  obligations  grew  out  of 
their  implied  contract  that  they  would  perform  such  duties,  there 
is  a  legal  privity  between  the  parties.  This  doctrine  was  recog- 
nised by  this  court  in  the  case  of  the  Lexingtan  and  Ohio  Hail- 
road  Company  v.  Bridges,  1  B.  Monroe  556,  in  which  case  it  was 
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held  that  the  directors  of  that  corporation,  by  accepting  their 
positions,  assumed  the  discharge  of  certain  duties  not  only  to  the 
company,  but  to  persons  dealing  with  it,  and  that  if  they  misappro- 
priated the  funds  intrusted  to  their  control  and  a  creditor  was 
damaged  by  the  act,  he  had  a  right  of  action  against  them  for 
the  injury  resulting  from  their  illegal  conduct.  Whenever  there 
exists  a  legal  duty  to  perform  or  omit  to  do  an  act,  the  law  will 
imply  a  promise  by  the  person  upon  whom  the  duty  rests,  that  he 
will  discharge  it,  and  between  him  and  all  persons  having  the  legal 
right  to  demand  its  performance  a  privity  of  contract  exists: 
Chitty  on  Contracts  1 ;  Parsons  on  Contracts. 

The  right  to  recover  in  these  actions  does  not  rest  alone  upon 
the  contract  of  bailment  with  the  bank,  and  the  implied  contract 
resulting  therefrom  that  the  directors  would  not,  by  gross  negligence 
or  tacit  acquiescence,  permitthe  deposits  to  be  converted  by  the  bank. 
The  petitions  disclose  a  state  of  facts  constituting  an  unlawful 
conversion  of  personal  property  by  the  bailor,  and  also  such  con- 
duct upon  the  part  of  appellees,  as  makes  them  parties  to  the  tort 
committed  by  their  principal.  It  is  immaterial  whether  or  not  an 
action  of  trover  will  lie  against  the  directors,  as  well  as  against  the 
bank.  If  they  have  been  guilty  of  a  breach  of  duty  amounting  to 
a  tort,  they  may  be  held  to  account,  although  they  cannot  be  sued 
jointly  with  the  bank,  in  an  action  in  the  nature  of  trover  and 
conversion.  Treating  the  bank  as  the  bailee,  and  these  appellees 
as  its  mere  agents,  it  is  clear  that  if  they  directed  the  sale  of  the 
deposits,  or  knowingly  permitted  them  to  be  sold,  they  thereby  be- 
came participants  in  the  wrong. 

"To  maintain  trover  the  defendant  must  have  converted  the 
property  to  his  own  use,  or  have  done  some  other  act  with  a  wrong- 
ful intent,  expressed  or  implied.**  Hilliard  on  Torts,  vol.  2,  ch. 
16,  sect  8,  p.  284. 

If  one  person  disposes  of  the  goods  of  another  for  the  benefit  of 
a  third  person,  this  is  a  conversion :  Bacon's  Abr.,  tit.  Trover ^ 
sub.  B. 

"Every  unlawful  intermeddling  with  the  goods  of  another  is  a 
conversion,  it  being  a  disposition  pro  tanto  of  the  goods  of  another, 
as  if  they  were  the  goods  of  the  intermeddler :"  Bac.  Abr. ;  also, 
Young  V.  MoorCy  7  J.  J.  Marshall  647. 

In  the  well-considered  case  of  Pool  v.  Atkison  et  al,  1  Dana  110, 
it  was  held  that  the  agent  who  disposed  of  the  slaves  of  another  in 
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obedience  to  the  instructions  of  his  employer,  acting  in  good  faith, 
and  ignorant  of  the  complainant's  rights,  was  nevertheless  liable  to 
the  tme  owner,  and  in  the  learned  dissenting  opinion  it  was  not 
argued  that  his  liability  would  have  been  an  open  question,  had  he 
acted  in  the  matter  with  knowledge  of  the  fact  that  the  slaves  were, 
at  the  time,  the  property  of  the  party  suing  instead  of  his  employer. 

These  appellants  allege  that  their  bonds  were  sold  by  the  officers 
of  the  bank,  and  the  proceeds  paid  out  in  the  satisfaction  of  claims 
against  it,  and  in  the  payment  of  dividends  to  the  stockholders,  and 
that  of  all  this  appellees  had  notice. 

Having  notice,  it  was  their  duty,  and  they  had  full  power  in  the 
premises,  to  prevent  the  sales.  Failing  in  this,  their  subsequent 
action  in  directing  the  proceeds,  or  some  portion  thereof,  to  be  paid 
out  in  the  shape  of  dividends  to  the  stockholders,  including  them- 
selves, was  a  ratification  of  the  conversion  which  they  had  there- 
tofore wrongfully  permitted. 

Considering  their  alleged  wilful  failure  to  discharge  a  plain  duty, 
their  ratification  of  the  unauthorized  sale  and  the  appropriation  to 
themselves  of  portions  of  the  proceeds  arising  therefrom,  there  seems 
to  be  no  valid  reason,  even  under  the  rules  of  pleading  at  the  com- 
mon law,  why  they  might  not  be  held  liable  with  the  bank  in  an 
action  of  trover  and  conversion,  but  if  there  be  well-founded  doubt 
as  to  this  conclusion,  an  action  on  the  case  would  undoubtedly  lie, 
to  compel  them  to  make  good  a  loss  resulting  from  a  palpable  fail- 
ure upon  their  part  to  discharge  a  plain  legal  duty,  the  perform- 
ance of  which  the  complainants  had  the  right  to  demand  at  their 
hands,  and  the  non-performance  of  which  was  the  direct  and  imme- 
diate cause  of  the  loss. 

It  follows,  therefore,  that  each  of  the  two  petitions  under  con- 
sideration sets  out  facts  constituting  causes  of  action,  and  this  being 
the  case  under  our  rules  of  civil  procedure,  the  general  demurrer 
should  have  been  overruled. 

In  said  petitions  wo  have  stated  the  facts  on  which  the  legal  ob- 
ligations of  appellees  arose,  the  nature  of  the  obligation,  the  breach 
of  it,  and  the  damages  resulting  from  that  breach.  The  petitions 
are  good  according  to  the  strictest  rules  of  common  law  pleadings. 
Chitty  on  Pleadings  136. 

It  is  further  objected  that  the  allegation  of  notice  is  so  far  quali- 
fied as  to  render  insufficient  the  averment  of  its  existence.  It  is 
stated  that  appellees  "  and  each  of  them,  had  or  could  have  had, 
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by  the  use  of  the  most  ordinary  diligence  and  investigation, 
ample  notice."  It  is  also  alleged  by  Davenport  that  they  each 
"had  notice  as  well  from  the  ledgers,  books  and  accounts  of  said 
bank  as  from  its  correspondence,  reconcilements  and  statements." 
It  is  the  duty  of  bank  directors  to  use  ordinary  diligence  to  ac- 
qoaint  themselves  with  the  business  of  the  bank,  and  whatever  in- 
formation might  be  acquired  by  ordinary  attention  to  their  duties, 
they  must,  in  controversies  with  persons  transacting  business  with 
the  bank,  be  presumed  to  have.  They  cannot  be  heard  to  say  that 
they  were  not  apprised  of  facts  shown  to  exist  by  the  ledgers,  books, 
accoants,  correspondence,  reconcilements  and  statements  of  the 
bank,  and  which  would  have  come  to  their  knowledge  except  for 
their  gross  neglect  or  inattention. 

It  is  not  necessary  in  many  cases  to  show  directly  that  the  di- 
rectors actually  had  their  attention  called  to  the  mismanagement 
of  the  affairs  of  the  bank,  or  to  the  misconduct  of  the  subordinate 
officers.  It  is  sufficient  to  show  that  the  evidences  of  the  misman- 
agement, or  misconduct,  were  such  that  it  must  have  been  brought 
to  their  knowledge,  unless  they  were  grossly  negligent  or  wilfully 
careless  in  the  discharge  of  their  duties.  If  it  ehall  turn  out  upon 
the  trial  of  these  actions  that  the  ledgers,  books,  &c.,  of  the  bank 
showed  the  special  deposits  of  these  appellees  were  being  sold,  and 
that  this  fact  would  have  been  discovered  by  appellees  by  the  use 
of  ordinary  diligence,  then  the  presumption  of  actual  knowledge 
will  arise.  It  follows,  therefore,  that  the  allegation  of  notice  is 
sufficient. 

It  is  further  insisted  in  the  case  of  the  United  Society  of 
Shakers,  that  it  is  manifest  that  all  the  defendants  are  not  liable 
and  that  by  reason  of  the  misjoinder  of  parties  defendant,  the 
general  demurrer  was  properly  sustained. 

An  examination  of  section  120  of  the  Civil  Code  of  Practice, 
will  show  that  the  improper  joinder  of  parties  defendant  is  not  a 
gixrand  for  general  demurrer,  and  under  the  144th  section  of  thfe 
New  York  Code,  which  is  similar  to  section  120  of  our  own,  the 
comls  of  that  state  have  so  held :  The  People  v.  Mayor  of  New 
Torkj  28  Barb.  240.  The  objection  may  be  made  available  either 
by  a  rule  requiring  the  appellant  to  elect  which  of  the  defendants 
It  will  proceed  against,  or  by  proper  instruction  by  the  court 
when  the  case  goes  to  the  jury.  The  case  of  Hawkim  v.  Phythian^ 
8  B.  Monroe  515,  does  not  authorize  the  deduction  that  because 
Vol.  XXU.— 15 
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there  is  a  different  and  higher  degree  of  diligence  required  of  the 
president  than  of  the  other  directors  of  the  hank,  they  cannot  be 
jointly  sued  in  these  actions. 

In  the  case  cited  the  declaration  did  not  show  that  the  injury 
complained  of  resulted  from  the  joint  act  of  the  defendants,  as  is 
alleged  in  these  cases.  The  judgments  sustaining  the  general  de- 
murrers and  dismissing  the  two  petitions  must  be  reversed. 

The  two  causes  are  remanded,  with  instructions  to  overrule 
the  general  demurrers,  and  for  further  proceedings  in  each  case 
conformable  to  the  principles  of  this  opinion. 


We  have  examined  the  foregoing  with 
some  care,  and  feel  some  reluctance  to 
dissent  from  any  of  its  conclusions,  since 
its  general  purpose  is  so  much  in  the 
interest  of  good  order  and  faithful  ad- 
ministration in  all  the  departments  of 
husiness,  and  especially  of  official  trust. 
But  it  seems  to  us,  that  even  so  desirable 
an  end  as  this,  may  be  attained  by  too 
great  sacrifice  or  disregard  of  established 
legal  principles. 

The  general  proposifion  stated  in  the 
first  head-note  may  be  regarded  as 
unexceptionable  in  terms,  but  we  shall 
see  hereafter  that  its  application  to  this 
case  is  more  questionable.  And  when 
the  case  is  fully  examined,  it  will 
appear  that  this  first  proposition  rests 
wholly,  so  far  as  this  case  goes,  upon 
the  second  proposition  in  the  head- 
notes,  and  that  this  latter  is  not  en- 
tirely tenable,  when  judged  of  fairly, 
by  the  established  customs  and  course 
of  business  in  such  institutions.  The 
opinion  in  one  place  assumes,  that  the 
case  shows  an  assent  on  the  part  of  the 
directors  to  the  conversion,  which  would 
make  the  case  most  unquestionable  for 
the  appcllanu.  For  there  can  he  no 
•  doubt,  that  any  one  having  the  legal 
<!ontrol,  as  directors  of  a  bank  have  over 
the  conduct  of  the  subordinate  officers 
end  servants  in  the  employ  of  the  bank, 
will  render  himself  personally  respon- 
■aible  for  any  tort  committed  by  such 
jabordinate  officers  and  servants,  while 


acting  under  the  advice  or  consent  of 
such  directors.  All  principle  and  au- 
thority confirm  this.  But  it  seems  to 
us  the  case  stated  in  the  opinion  will  not 
bear  this  construction. 

The  case  being  tried  on  demurrer  will 
rest  upon  the  legal  force  of  the  aver- 
ments in  the  complaint.  And  these,  as 
stated  in  the  opinion,  are  only,  that  the 
appellees,  "  and  each  of  them  had,  or 
could  have  had,  by  the  use  of  the  most 
ordinary  diligence  and  investigation, 
ample  notice.*'  As  this  is  an  averment 
in  the  pleadings  of  the  appellants,  it 
must  receive  the  least  favorable  con- 
struction towards  them.  In  that  view  it 
imports,  not  that  the  appellees  had  notice, 
but  that  they  might  have  obtained  notice 
by  proper  investigation.  And  by  lookin;: 
into  the  averment  in  one  of  the  cases, 
we  find  what  this  notice  consisted  in  ; 
*'had  notice,  as  well  from  the  le<lger, 
books  and  accounts  of  said  bank,  as  from 
its  correspondence,  reconcilements  and 
statements."  This  imports  on  the  proper 
construction  towards  the  pleader,  that  if 
the  appellees  had  examined  all  these 
sources  of  information  they  would  have 
discovered,  that  the  bank,  by  their  tclU»rs 
and  cashier,  had  put  these  bonds  to  their 
own  use.  But  this  only  implies  a  notice 
after  the  fact  of  conversion,  since  the 
avails  would  only  appear  upon  the  book?*, 
probably,  when  converted  into  money. 
But  that  is  not  important  here. 

But  upon  the  most  favorable  construe- 
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tion  for  the  appellants,  these  averments 
can  hnplj  nothing  more  than  that  the 
appellees  were  deficient  in  the  exercise 
of  the  proper  degree  of  care  and  dili- 
gence in  the  raaiter.  But  if  any  prin- 
ciple in  the  law  of  business  corporations 
is  entirely  well  settled,  it  is  that  the 
creditors  of  such  corporations  have  no 
riglit  of  action  against  the  officers  for 
m*re  omission  of  duty — mere  nonfeas- 
tncc.  Such  defaults  are  only  breaches 
of  obligation  towards  the  corporation  in 
which  its  creditors  have  no  actionable 
interest.  In  the  case  of  special  deposits 
in  A  bank,  the  corporation  is  the  de- 
positary and  not  the  officer  receiving  the 
wme:  Foster  v.  Essex  Dank,  17  Mass. 
479.  There  is  thus  no  privity  by  way  of 
contract,  or  duty,  created  between  the 
depositary  and  any  of  the  officers  of  tlie 
bank.  It  is  competent  for  banks  to 
receive  the  special  deposits  of  their  cus- 
tomers, but  they  ere  not  obliged  to  do  so 
whenever  requested :  Thatcher  v.  State 
Bank,  5  Sandf.  Ch.  121.  The  bank  in 
the  case  of  special  deposits  are  only 
gratoitons  bailees,  owing  the  lowest  de- 
taee  of  caro.  Such  deposits  are  not 
Bsnally  entered  upon  the  books,  or 
certified  to  the  depositor,  but  there  are 
probably  different  practices  in  regard  to 
this.  The  directors  of  a  bank  would 
not  ordinarily  know  ranch  in  regard  to 
rach  deposits,  and  could  scarcely  be  ex- 
pected to  keep  any  lookout  in  regard  to 
tbero.  The  president  might  know  more 
than  the  ordinary  directors,  but  even  he 
conld  scarcely  bo  considered  as  owing 
tny  special  duty,  and  if  he  did,  it  would 
be  to  the  bank  and  not  the  depositor. 
The  cashier  and  tellers  would  naturally 
have  the  entire  charge  of  such  deposits, 
and  their  duty  to  the  bank  would  extend 
only  to  seeing  that  they  were  not  need- 
lesiily  exposed  to  loss  or  damage,  and 
no  daty  from  such  officers  would  be  due 
the  depositor. 

Bnt,  as  said  in  Foster  t.  Essex  Bank, 
f^pra,  it  would  be  a  breach  of  trtist  for 


the  bank  or  any  of  its  officers  to  open  a 
package  left  on  special  deposit,  and 
whoever  did  or  counselled  such  act 
would  be  responsible  to  the  owner  for 
such  tort.  And  if  done  by  an  officer  of 
the  bank  for  its  use  and  benefit,  there  can 
be  no  doubt  the  bank  would  be  respon- 
sible, and  we  think  the  bank  would  now 
be  held  responsible,  in  such  case,  whether 
the  avails  went  to  its  own  use  or  not. 
The  contrary  was  held  in  Foster  v.  Essex 
Bank,  but  the  old  idea  that  corporations 
were  not  responsible  for  the  wilful  act 
of  their  servants,  is  now  nearly  aban- 
doned, and  the  more  sensible  rule 
adopted,  that  corporations  are  respon- 
sible for  all  acts  of  their  servants  within 
the  range  of  their  employment. 

We  have  reviewed  the  cases  upon  this 
question  in  1  liailways,  J  130,  pp.  532- 
542.  One  of  the  latest  English  cases  on 
the  point  is  Bums  v.  Poulson,  L.  R.  8  C. 
P.  563.  See  also  Ward  v.  London  Omni- 
bus Co.  27  L.  T.  N.  S.  761.  In  the  late 
case  of  Swift  v.  Winterhotham,  L.  R.  ^Q. 
B.  244,  it  was  held  that  a  bank  is  respon- 
sible for  the  willfully  wrong  act  of  its 
servant  committed  in  the  course  of  his 
employment.  But  it  is  not  important 
to  discuss  this  point  here.  The  books 
all  show,  that  such  officers  and  servants 
are  liable  to  the  owner  of  such  special 
deposits,  for  their  own  wilful  acts,  but  not 
for  mere  negligence  in  the  discharge  of 
their  duty  to  the  bank,  although  the  de- 
positor may  suffer  an  incidental  loss 
thereby  :  Bowlin  v.  Nye,  10  Cash  416  ; 
Angell  &  Ames  on  Corp.  J{  241 
et  seq.  ;  Story  on  Agency,  chap.  XII. 
ii  308  et  seq.  ;  Mr.  Justice  Stort 
thus  states  the  rule  :  "  He  [the  agent] 
is  not  in  general  (for  there  are  excep- 
tions), [referring  to  cases  of  maritime 
contracts],  liable  to  third  persons  for 
his  own  nonfeasances,  or  omissions 
of  duty  in  the  course  of  his  employ- 
ment. His  liability  in  these  latter  cases 
is  solely  to  his  principal.  The  early  cases 
of  McAfanus  y.    Crickett,  1  East  106  ; 


Digitized  by  LjOOQ IC 


220 


BARTEMEYER  v.  STATE  OF  IOWA. 


Ellis  T.  Turner^  8  T.  R.  531  j  Foster  t. 
Essex  Banky  supra,  and  Mechanics*  Bank 
T.  The  Bank  of  Columbia,  5  Wheat.  326, 
and  some  others,  wherein  it  has  been  held 
that  the  master  is  not  responsible  for  any 
wilful  act  of  his  servant,  since  that  is, 
ipso  facto,  a  departure  from  the  em- 
ployment, may  be  said  to  have  a  kind 
of  half-dying  existence  still.  But  the 
introduction  of  railways  has  compelled 
the  courts  to  hold  corporations  responsi- 
ble for  all  acts  of  their  servants,  however 
wilful,  provided  they  come  fairly  with- 
in the  range  of  the  employment,  and 
are  professedly  done  on  behalf  of  such 
corporations.  And  negligence  is  not  in- 
ferrible from  the  loss  merely ;  the  burden 
of  proof  of  negligence  rests  on  the 
plaintiff:  Smith  v.  Bank,  99  Mass.  605. 
But  here  the  persons  performing  the 
wrongful  acts  complained  of  were,  in 
no  sense,  the  servants  of  the  appellees. 
They  were  the  servants  of  the  bank,  as 
much  as  any  servants  employed  under 
the  supervision  of  a  superintendent  are 
the  servants  of  the  common  master. 
It  would  present  a  novelty  in  jurispru- 
dence to  hold  the  general  superintendent 
of  works  personally  responsible  for  the 
acts  of  his  subordinates  to  those  dealing 
with  the  owner,  upon  the  ground  that  he 
did  not  restrain  such  subordinates  from 
dereliction  of  duty.  But  that,  in  princi- 
ple, is  this  case.  And  we  cannot  sup- 
pose, if  the  bank  were  still  solvent,  any 
one  would  dream  of  maintaining  this 
action.  And  most  of  the  bad  law  is 
made  in  this  same  way,  by  attempting 
to  hold  some  one  responsible,  not  origi- 
nally in  privity  with  the  plaintiff.    Upon 


the  merits  of  the  case,  Gibbin  v.  McMul- 
len,  L.  R.  2  Priv.  Council  317,  seems 
a  full  authority  for  the  defendants,  eren 
if  the  action  were  against  the  bank. 

It  is  fair  to  say,  that  some  of  the 
testimony  declared  upon  in  this  msc, 
for  it  seems  to  be  rather  a  declaration 
upon  the  testimony  than  upon  its  le^al 
results,  would  no  doubt  be  regarded  as 
competent  to  be  given  to  the  jury,  as 
tending  to  prove  the  appellees  cognisant 
of,  and  consenting  to  the  conversion. 
But  the  declaration  is  not  .placed  upon 
that  ground,  but  rather  upon  the  ground 
that  the  appellees  are  to  be  held  re- 
sponsible for  not  more  carefully  inspect- 
ing the  affairs  of  the  bank.  In  this 
yiew  we  have,  we  suppose,  sufficiently 
shown  the  suit  cannot  be  maintained. 

We  appreciate,  of  course,  the  high 
sense  of  justice  implied  in  holding,  not 
only  the  bank,  but  even  the  directors 
responsible  for  all  the  wrongful  acta  of 
the  subordinate  officers  and  servants  of 
the  bank.  But  if  this  is  to  be  done  by 
a  kind  of  blind  instinct  of  justice,  re- 
gardless of  established  legal  principles, 
it  will,  in  the  end,  destroy  all  sense  of 
security  in  public  functionaries,  and  thus 
drive  honest  men  out  of  such  places. 
There  might  be  a  kind  of  moral  justice 
in  holding  the  bank,  and  even  its  direc- 
tors, responsible  for  all  wrongful  act$  of 
its  servants  performed  iwithin  the  bank- 
building,  even  by  robbery  or  theft,  but 
no  one  will  vindicate  such  a  course. 
And  the  same  is  equally  true  of  all 
claim  by  special  depositors  against  the 
directors,  on  the  ground  of  negligence 
merely.  I.  F.  R. 


Supreme  Court  of  the  United  States, 
BARTEMEYER  ».  THE  STATE  OF  IOWA. 

The  usual  and  ordinary  legislation  of  the  states  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors  raises  no  question  under  the  Constitution  of  the  United 
States  prior  to  the  fourteenth  amendment  of  that  instrument. 

The  right  to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and  immanl- 


Digitized  by  VjOOQ IC 


BARTEMEYER  v.  STATE  OF  IOWA.  221 

ties  of  cithens  of  the  United  States  which  by  that  amendment  the  states  were  for- 
bidden to  abridge. 

But  if  a  case  were  presented  in  which  a  person  owning  liquor  or  other  property 
It  the  time  a  law  was  passed  by  the  state  absolutely  prohibiting  any  sale  of  it,  it 
voald  be  a  Tery  grave  question  whether  such  a  law  would  not  be  inconsistent  with 
tlie  proTision  of  that  amendment  which  forbids  the  state  to  deprive  any  person  of 
life,  liberty  or  property  without  due  course  of  law. 

While  the  case  before  us  attempts  to  present  that  question,  it  fails  to  do  it,  be- 
cause the  plea,  which  is  taken  as  true,  does  not  state,  in  due  form  and  by  positive 
illegaiion,  the  time  when  the  defendant  became  the  owner  of  the  liquor  sold ;  and, 
secondly,  because  the  record  satisfies  us  that  this  is  a  moot  case,  made  up  to  obtain 
the  opinion  of  this  court  on  a  grave  constitutional  question,  without  the  existence 
of  the  facts  necessary  to  raise  that  question. 

In  such  a  case,  where  the  Snpreme  Court  of  the  state  to  which  the  writ  of  error 
is  directed  has  not  considered  the  qnestion,  this  court  does  not  feel  at  liberty  to 
go  out  of  its  usual  course  to  decide  it. 

Bartemeyer,  the  plaintiff  in  error,  was  tried  before  a  justice  of 
the  peace  on  the  charge  of  selling  intoxicating  liquors,  and  ac- 
quitted. On  an  appeal  to  the  Circuit  Court  of  the  state  the  defend- 
ant filed  the  following  plea  : — 

*^  And  now  comes  the  defeDdant,  F.  Bartemeyer,  St.,  and  for  plea  to 
the  iofurmation  in  this  cause  says :  He  admits  that  at  the  time  and 
place  mentioned  in  said  informatioD  he  did  sell  and  deliver  to  one  Timo- 
thy Hickey  one  (1)  glass  of  intoxicating  liquor  called  whiskey,  and  did 
then  and  there  receive  pay  in  lawful  money  from  said  Hickey  for  the 
»me.  But  defendant  alle<]res  that  he  committed  no  crime  known  to  the 
U«  by  the  selling  of  the  intoxicating  liquor  hereinbefore  described  to 
ttid  Hickey,  for  the  reason  that  he,  the  defendant,  was  the  lawful  owner, 
bolder  and  possessor,  in  the  state  of  Iowa,  of  said  property,  to  wit,  said 
one  glass  of  intoxicating  liquor,  sold  as  aforesaid  to  said  Hickey,  prior 
to  the  day  on  which  the  law  w.is  passed  under  which  these  proceedings 
tre  instituted  and  prosecuted,  known  as  the  act  for  the  suppression  of 
intemperance,  and  being  chapter  sixty-four  (64)  of  the  revision  of  1860: 
and  that,  prior  to  the  passage  of  said  act  for  the  suppression  of  intem- 
perance, he  was  a  citizen  of  the  United  States  and  of  the  state  of  Iowa.*' 

Without  any  evidence  whatever  the  case  was  submitted  to  the 
coort,  the  parties  waiving  a  jury,  and  a  judgment  was  rendered 
that  the  defendant  was  guilty  as  charged.  A  bill  of  exceptions 
was  taken  and  the  case  carried  to  the  Supreme  Court  of  Iowa, 
and  that  court  affirmed  the  judgment  of  the  Circuit  Court  and 
rendered  a  judgment  for  costs  against  the  present  plaintiff  in 
error. 

The  opinion  of  the  court  was  delivered  by 

MiLtiER,  J. — There  is  sufficient  evidence  that  the  main  ground 
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relied  on  to  reverse  the  judgment  in  the  Supreme  Court  of  Iowa, 
was,  that  the  act  of  the  Iowa  legislature  on  which  the  prosecution 
was  based  was  in  violation  of  the  Constitution  of  the  United  States. 

The  opinion  of  that  court  is  in  the  record,  and,  so  far  as  the 
general  idea  is  involved,  that  acts  for  suppressing  the  use  of  in- 
,  toxicating  drinks  are  opposed  to  that  instrument,  they  content 
themselves  with  a  reference  to  the  previous  decisions  of  that  court, 
namely :  Our  ffouse  No,  2  v.  The  State,  4  G.  Greene  171 ;  Zunhof 
V.  The  State,  4  G.  Greene  526 ;  Santos  v.  The  State,  2  Iowa  165. 
But,  referring  to  the  allegation  in  the  plea  that  the  defendant  was 
the  owner  of  the  liquor  sold  before  the  passage  of  the  act  under 
which  he  was  prosecuted,  they  say  that  the  transcript  fails  to  show 
that  the  admissions  and  averments  of  the  plea  were  all  the  evi- 
dence in  the  case,  and  that  other  testimony  may  have  shown  that 
he  did  not  so  own  and  possess  the  liquor. 

The  case  has  been  submitted  to  us  on  printed  argument.  That 
on  the  part  of  the  plaintiff  in  error  has  taken  a  very  wide  range, 
and  is  largely  composed  of  the  arguments  familiar  to  all,  against 
the  right  of  the  states  to  regulate  traflSc  in  intoxicating  liquors. 
So  far  as  this  argument  deals  with  the  mere  question  of  regulating 
this  traflSc,  or  even  its  total  prohibition,  as  it  may  have  been  affected 
by  anything  in  the  Federal  Constitution  prior  to  the  recent  amend- 
Tuents  of  that  instrument,  we  do  not  propose  to  enter  into  a  discus- 
sion. Up  to  that  time  it  had  been  considered  as  falling  within  the 
police  regulations' of  the  state,  left  to  their  judgment,  and  subject 
to  no  other  limitations  than  such  as  were  imposed  by  the  state 
Constitution,  or  by  the  general  principles  supposed  to  limit  all 
legislative  power.  It  has  never  been  seriously  contended  that 
such  laws  raised  any  questions  growing  out  of  the  Constitution  of 
the  United  States. 

But  the  case  before  us  is  supposed  by  the  counsel  of  plaintiff  in 
error  to  present  a  violation  of  the  fourteenth  amendment  of  the 
Constitution,  on  the  ground  that  the  act  of  the  Iowa  legislature  is 
a  violation  of  the  privileges  and  immunities  of  citizens  of  the 
United  States  which  that  amendment  declares  shall  not  be  abridged 
by  the  states ;  and  that  in  his  case  it  deprives  him  of  his  property 
without  due  process  of  law. 

As  regards  both  branches  of  this  defence,  it  is  to  be  observed 
that  the  statute  of  Iowa,  which  is  complained  of,  was  in  existence 
long  before  the  amendment  of  the  Federal  Constitution,  which  is 
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thus  invoked  to  render  it  invalid.  Whatever  were  the  privileges 
and  immunities  of  Mr.  Bartemeyer,  as  they  stood  before  that 
amendment,  under  the  Iowa  statute,  they  have  certainly  not  been 
abridged  by  any  action  of  the  state  legislature  since  that  amend- 
ment became  a  part  of  the  Constitution.  And  unless  that  amend- 
ment confers  privileges  and  immunities  which  he  did  n6t  previously 
possess,  the  argument  fails.  But  the  most  liberal  advocate  of  the 
rights  conferred  by  that  amendment  have  Contended  for  nothing 
more  than  that  the  rights  of  the  citizen  previously  existing,  and 
dependent  wholly  on  state  laws  for  their  recognition,  arc  now 
placed  under  the  protection  of  the  Federal  (Jovemment,  and  are  se- 
cured by  the  Federal  Constitution.  The  weight  of  authority  is 
overwhelming  that  no  such  immunity  has  heretofore  existed  as 
would  prevent  state  legislatures  from  regulating  and  even  prohibit- 
ing the  traffic  in  intoxicating  driQks,  with  a  solitary  exception. 
That  exception  is  the  case  of  a  law  operating  so  rigidly  on  pro- 
perty in  existence  at  the  time  of  its  passage,  absolutely  prohibit- 
ing its  sale,  as  to  amount  to  depriving  the  owner  of  his  property. 
A  single  case,  that  of  Wynehamer  v.  TAe  People,  8  Kernan 
486,  has  held  that  as  to  such  property  the  statute  would  be 
void  for  that  reason.  But  no  case  has  held  that  such  a  law  was 
void  as  violating  the  privileges  or  immunities  of  citizens  of  a  state 
or  of  the  United  States.  If,  however,  such  a  proposition  is  seri- 
ously urged,  we  think  that  the  right  to  sell  intoxicating  liquors, 
80  far  as  such  a  right  exists,  is  not  one  of  the  rights  growing  out 
of  citizenship  of  the  United  States,  and  in  this  regard  the  case 
fells  within  the  principles  laid  down  by  this  court  in  The  Slaugh- 
ter-ffouse  Cases,  16  Wallace. 

But  if  it  were  true,  and  it  was  fairly  presented  to  us,  that  the 
defendant  was  the  owner  of  the  glass  of  intoxicating  liquor  which 
be  sold  to  Hickey,  at  the  time  that  the  state  of  Iowa  first  imposed 
au  absolute  prohibition  on  the  sale  of  such  liquors,  then  we  con- 
cede that  two  very  grave  questions  would  arise,  namely :  1.  Whether 
this  would  be  a  statute  depriving  him  of  his  property  without  due 
process  of  law ;  and  secondly,  whether  if  it  were  so,  it  would  be 
so  far  a  violation  of  the  fourteenth  amendment  in  that  regard  as 
would  call  for  judicial  action  by  this  court  ? 

Both  of  these  questions,  whenever  they  may  be  presented  to  us, 
•fe  of  an  importance  to  require  the  most  careful  and  serious  con- 
sideration.    They  are  not  to  be  lightly  treated,  nor  are  we  author- 
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ized  to  make  any  advances  to  meet  them  until  we  are  required  to 
do  so  by  the  duties  of  our  position. 

In  the  case  before  us,  the  Supreme  Court  of  Iowa,  whose  judg- 
ment we  are  called  on  to  review,  did  not  consider  it.  They  said 
that  the  record  did  not  present  it. 

It  is  true  the  bill  of  exceptions,  as  it  seems  to  us,  does  show 
that  defendant's  plea  was  all  the  evidence  given,  but  this  does  not 
remove  the  diflSculty  in  our  minds.  The  plea  states  that  defendant 
was  the  owner  of  the  glass  of  liquor  sold  prior  to  the  passage  of 
the  law  under  which  the  proceedings  against  him  were  instituted, 
being  chapter  sixty-four  of  the  revision  of  1860. 

If  this  is  to  be  treated  as  an  allegation  that  defendant  was  the 
owner  of  that  glass  of  liquor  prior  to  1860,  it  is  insufficient,  be- 
cause the  revision  of  the  laws  of  Iowa  of  1860  was  not  an  enact- 
ment of  new  laws,  but  a  revision  of  those  previously  enacted  ;  and 
there*  has  been  in  existence  in  the  state  of  Iowa,  ever  since  the 
code  of  1851,  a  law  strictly  prohibiting  the  sale  of  such  liquors — 
the  act  in  all  essential  particulars  under  which  defendant  was  pro- 
secuted, amended  in  some  immaterial  points.  If  it  is  supposed 
that  the  averment  is  helped  by  the  statement  that  he  owned  the 
liquor  before  the  law  was  passed,  the  answer  is  that  this  a  mere 
conclusion  of  law.  He  should  have  stated  when  he  became  the 
owner  of  the  liquor,  or  at  least  have  fixed  a  date  when  he  did  own 
it,  and  leave  the  court  to  decide  when  the  law  took  effect,  and 
apply  it  to  his  case-  But  the  plea  itself  is  merely  argumentative, 
and  does  not  state  the  ownership  as  a  fact,  but  says  he  is  not 
guilty  of  any  offence,  because  of  such  fact. 

If  it  be  said  that  this  manner  of  looking  at  the  case  is  narrow 
and  technical,  we  answer  that  the  record  affords  to  us  on  its  face 
the  strongest  reason  to  believe  that  ijt  has  been  prepared  from  the 
beginning  for  the  purpose  of  obtaining  the  opinion  of  this  court 
on  important  constitutional  questions  without  the  actual  existence 
of  the  facts  on  which  such  questions  can  alone  arise. 

It  is  absurd  to  suppose  that  plaintiff,  an  ordinary  retailer  of 
drinks,  could  have  proved,  if  required,  that  he  had  owned  that 
particular  glass  of  whiskey  prior  to  the  prohibitory  liquor  law  of 
1851. 

The  defendant,  from  his  first  appearance  before  the  justice  of 
the  peace  to  his  final  argument  in  the  Supreme  Court,  asserted  in 
the  record  in  various  forms  that  the  statute  under  which  ho  was 
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prosecnted  was  a  violation  of  the  Constitution  of  the  United 
States.  The  act  of  the  prosecuting  attorney,  under  these  circum- 
stances, in  going  to  trial  without  any  replication  or  denial  of  the 
plea,  which  was  intended  manifestly  to  raise  that  question,  but 
which  carried  on  its  face  the  strongest  probability  of  its  falsehood, 
satisfies  us  that  a  moot  case  was  deliberately  made  up  to  raise  the 
particular  point  when  the  real  facts  of  the  case  would  not  have 
done  so.  As  the  Supreme  Court  of  Iowa  did  not  consider  this 
question  as  raised  by  the  record,  and  passed  no  opinion  on  it,  we 
do  not  feel  at  liberty,  under  all  the  circumstances,  to  pass  on  it  on 
this  record. 

The  other  errors  assigned  being  found  not  to  exist,  the  judg- 
ment of  the  Supreme  Court  of  Iowa  is  affirmed. 

Bradley,  J.,  concurring. — Whilst  I  concur  in  the  conclusion 
to  which  the  court  has  arrived  in  this  case,  I  think  it  proper  to 
state  briefly  and  explicitly  the  grounds  on  which  I  distinguish  it 
from  the  Slaughter-house  Cases,  which  were  argued  at  the  same 
time.  I  prefer  to  do  this  in  order  that  there  may  be  no  misap- 
prehension of  the  views  which  I  entertain  in  regard  to  the  appli- 
cation of  the  fourteenth  amendment  to  the  Constitution. 

This  was  a  prosecution  for  selling  intoxicating  liquor,  in  Iowa, 
contrary  to  a  law  of  that  state  which  prohibits  the  sale  of  such 
liquor.  The  defendant  pleaded  that  he  was  the  lawful  owner  of 
the  liquor  in  Iowa,  and  a  citizen  of  the  United  States  prior  to  the 
day  on  which  the  law  was  passed,  being  chapter  64  of  the  revision 
of  1860.  Judgment  was  given  against  the  defendant  on  his  plea^ 
The  truth  is,  that  the  law  in  question  was  originally  passed  in 
1851  and  was  incorporated  into  the  revision  of  1860,  in  the  chapter 
referred  to  in  the  plea.  Whether  the  plea  meant  to  assert  that 
the  defendant  owned  the  liquor  prior  to  the  passage  of  the  original 
law,  or  only  prior  to  its  re-enactment  in  the  revision,  is  doubtful, 
and,  being  doubtful,  it  must  be  interpreted  most  strongly  against 
the  pleader.  It  amounts,  therefore,  only  to  an  allegation  that  the 
defendant  became  owner  of  the  liquor  at  a  time  when  it  was  un- 
lawful to  sell  it  in  Iowa.  The  law,  therefore,  was  not  in  this  case 
an  invasion  of  property  existing  at  the  date  of  its  passage,  and 
the  question  of  depriving  a  person  of  property  without  due  process 
of  law  does  not  arise.  No  one  has  ever  doubted  that  a  legislature 
may  prohibit  the  vending  of  articles  deemed  injurious  to  the  safety 
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of  society,  provided  it  does  not  interfere  with  vested  rights  of 
property.     When  such  rights  stand  in  the  way  of  the  public  good, 
they  can  be  removed  by  awarding  compensation  to  the  owner. 
When  they  are  not  in  question,  the  claim  of  a  right  to  sell  a  pro- 
hibited article  can  never  be  deemed  one  of  the  privileges  and  im- 
munities of  the  citizen.     It  is  toto  coelo  different  from  the  right 
not  to  be  deprived  of  property  without  due  process  of  law,  or  the 
right  to  pursue  such  lawful  avocation  as  a  man  chooses  to  adopt, 
unrestricted  by  tyrannical  and  corrupt  monopolies.    By  that  portion 
of  the  fourteenth  amendment  by  which  no  state  may  make  or  en- 
force any  law  which  shall  abridge  the  privileges  and  immunities 
of  citizens  of  the  United  States,  or  take  life,  liberty  or  property 
without  due  process  of  law,  it  has  now  become  the  fundamental  law 
of  this  country  that    life,  liberty  and   property  (which  include 
'*  the  pursuit  of  happiness**)  are  sacred  rights  which  the  Constitu- 
tion of  the  United  States  guarantees  to  its  humblest  citizen  against 
oppressive  legislation,  whether  national  or  local,  so  that  he  cannot 
be  deprived  of  them  without  due  process  of  law.     The  monopoly 
created  by  the  legislature  of  Louisiana,  which  was  under  con- 
sideration  in   the  Slaughter-house  Cases^  was,  in  my  judgment, 
legislation  of  this  sort  and  obnoxious  to  this  objection.     But  police 
regulations,  intended  for  the  preservation  of  the  public  health  and 
the  public  order,  are  of  an  entirely  different  character.    So  much  of 
the  Louisiana  law  as  partook  of  this  character  was  never  objected 
to.     It   was  the  unconscionable  monopoly,   of  which  the   police 
regulation  was  a  mere  pretext,  that  was  deemed  by  the  dissenting 
members  of  the  court  an  invasion  of  the  right  of  the  citizen   to 
pursue  his  lawful  calling.     A  claim  of  right  to  pursue  an  unlawful 
calling  stands  on  very  different  grounds,  occupying  the  same  plat- 
form as  does  a  claim  of  right  to  disregard  license  laws  and  to  usurp 
public  franchises.     It  is  greatly  to  be  regretted,  as  it  seems  to  me, 
that  this  distinction  was  lost  sight  of  (as  I  think  it  was)  in    the 
decision  of  the  court  referred  to. 

I  am  authorized  to  say  that  Justices  Swayne  and  Field  concur 
in  this  opinion. 

Field,  J.,  concurring. — I  concur  in  the  views  expressed  by  Mr. 
Justice  Bradley,  but  will  add  a  few  observations. 

I  accept  the  statement  made  in  the  opinion  of  the  court,  that 
the  Act  of  Iowa  of  1860,  to  which  the  plea  of  the  defendant  re- 
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fers,  was  only  a  revision  of  the  Act  of  1851,  and  agree  that,  for 
this  reason,  the  averment  of  the  ownership  of  the  liquor  sold  prior 
to  the  passage  of  the  Act  of  1860  did  not  answer  the  charge  for 
which  the  defendant  was  prosecuted.  I  have  no  doubt  of  the 
power  of  the  state  to  regulate  the  sale  of  intoxicating  liquors  when 
such  regulation  does  not  amount  to  the  destruction  of  the  right  of 
property  in  them.  The  right  of  property  in  an  article  involves  • 
the  power  to  sell  and  dispose  of  such  article  as  well  as  to  use  and 
enjoy  it.  Any  act  which  declares  that  the  owner  shall  neither  sell 
it  or  dispose  of  it,  nor  nse  and  enjoy  it,  confiscates  it,  depriving 
him  of  his  property  without  due  process  of  law.  Against  such 
arbitrary  legislation  by  any  state  the  fourteenth  amendment  affords 
protection.  But  the  prohibition  of  sale  in  any  way,  or  for  any  use, 
is  quite  a  different  thing  from  a  regulation  of  the  sale  or  use  so  as 
to  protect  the  health  and  morals  of  the  community.  All  property, 
e?en  the  most  harmless  in  its  nature,  is  equally  subject  to  the 
power  of  the  state  in  this  respect  with  the  most  noxious. 

No  one  has  ever  pretended,  that  I  am  aware  of,  that  the  four- 
teenth amendment  interferes  in  any  respect  with  the  police  power 
of  the  state.  Certainly  no  one  who  desires  to  give  to  that  amend- 
ment its  legitimate  operation  has  ever  asserted  for  it  any  such  effect. 
It  was  not  adopted  for  any  such  purpose.  The  judges  who  dis- 
sented from  the  opinion  of  the  majority  of  the  court  in  the 
Slaughter-Hov^e  Cases  never  contended  for  any  such  position. 
But,  on  the  contrary,  they  recognised  the  power  of  the  state  in 
its  fullest  extent,  observing  that  it  embraced  all  regulations  affect- 
ing the  health,  good  order,  morals,  peace  and  safety  of  society, 
that  all  sorts  of  restrictions  and  burdens  were  imposed  under  it, 
and  that  when  these  were  not  in  conflict  with  any  constitutional 
prohibition  or  fundamental  principles,  they  could  not  be  success- 
fully assailed  in  a  judicial  tribunal.  But  they  said  that  under  the 
pretence  of  prescribing  a  police  regulation  the  state  could  not  be 
permitted  to  encroach  upon  any  of  the  just  rights  of  the  citizen, 
which  the  Constitution  intended  to  guard  against  abridgment ;  and 
because,  in  their  opinion,  the  act  of  Louisiana,  then  under  con- 
sideration, went  far  beyond  the  province  of  a  police  regulation, 
and  created  an  oppressive  and  odious  monopoly,  thus  directly  im- 
pairing the  common  rights  of  the  citizens  of  the  state,  they  dis- 
sented from  the  judgment  of  the  court. 
They  could  not  then,  and  do  not  now,  see  anything  in  the  act 
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which  fell  under  the  denomination  of  a  police  or  sanitary  regula- 
tion, except  the  provisions  requiring  the  landing  and  slaughtering 
of  animals  below  the  city  of  New  Orleans  and  the  inspection  of 
the  animals  before  they  were  slaughtered ;  and  of  these  provisions 
no  complaint  was  made.  All  else  was  a  mere  grant  of  special  and 
exclusive  privileges.  And  it  was  incomprehensible  to  them  then, 
and  it  is  incomprehensible  to  them  now,  how,  in  a  district  of 
country  somewhat  larger  than  the  state  of  Rhode  Island,  and  em- 
bracing a  population  of  over  two  hundred  thousand  souls,  any  con- 
ditions of  health  or  morals  should  require  that  the  preparation 
of  animal  food,  a  prime  necessity  of  life,  should  be  intrusted  to  a 
single  corporation  for  twenty-five  years ;  or  how  in  all  that  vast 
district,  embracing  eleven  hundred  and  fifty-four  square  miles, 
there  could  be  only  one  locality  and  one  building  in  which  animals 
could  with  safety  to  the  public  health  be  sheltered  and  slaughtered. 
And  with  all  the  light  shed  upon  the  subject  by  the  elaborate 
opinion  of  the  majority,  they  do  not  yet  understand  that  it  belongs 
to  the  police  power  of  any  state  to  require  the  owner  of  animals 
to  give  to  the  butcher  a  portion  of  each  animal  slaughtered.  If 
the  state  can  say  the  owner  shall  give  the- horns  and  the  hoofs,  it 
may  say  he  shall  give  the  hide  and  the  tallow,  or  any  part  of  the 
animal.  It  may  say  that  the  butcher  shall  retain  the  four  quarters 
and  return  to  the  owner  only  the  head  and  the  feet.  The  owner 
may  require  the  very  portions  he  is  compelled  to  surrender  for  his 
own  business — the  horns,  for  example,  for  the  manufacture  of 
combs,  and  the  hoofs  for  the  manufacture  of  glue,  and  other  por- 
tions for  equally  useful  purposes. 

It  was  because  the  act  of  Louisiana  transcended  the  limits  of 
police  regulation,  and  asserted  a  power  in  the  state  to  farm  out  the 
ordinary  avocations  of  life,  that  dissent  was  made  to  the  judgment 
of  the  court  sustaining  the  validity  of  the  act. 

It  was  believed  that  the  fourteenth  amendment  had  taken  away 
the  power  of  the  state  to  parcel  out  to  favored  citizens  the  ordinary 
trades  and  callings  of  life,  to  give  to  A.  the  sole  right  to  bake 
bread ;  to  B.  the  sole  right  to  make  hats ;  to  C.  the  sole  right  to 
sow  grain  or  plough  the  fields  ;  and  thus  at  discretion,  to  grant  to 
some  the  means  of  livelihood  and  withhold  it  from  others.  It  was 
supposed  that  there  were  no  privileges  or  immunities  of  citizens 
more  sacred  than  those  which  are  involved  in  the  right  to  "  the 
pursuit   of   happiness,"  which   is   usually   classed  with  life  and 
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liberty;  and  that  in  the  pursuit  of  happiness,  since  that  amend- 
ment became  part  of  the  fundamental  law,  every  one  was  free  to 
follow  any  lawful  employment  without  other  restraint  than  such  as 
equally  affects  all  other  persons. 

Before  this  amendment  and  the  thirteenth  amendment  were 
adopted,  the  states  had  supreme  authority  over  all  these  matter-, 
and  the  national  government,  except  in  a  few  particulars,  could 
afford  no  protection  to  the  individual  against  arbitrary  and  op- 
pressive legislation.  After  the  civil  war  had  closed  the  same  au- 
thority was  asserted  and,  in  the  states  recently  in  insurrection,  was 
exercised  to  the  oppression  of  the  freedmen ;  and  towards  citizens 
of  the  North  seeking  residence  there,  or  citizens  resident  there 
who  had  maintained  their  loyalty  during  the  war  for  nationality,  a 
feeling  of  jealousy  and  dislike  existed  which  could  not  fail  soon  to 
find  expression  in  discriminating  and  hostile  legislation.  It 
was  to  prevent  the  possibility  of  such  legislation  in  future, 
and  its  enforcement  where  already  adopted,  that  the  fourteenth 
amendment  was  enacted.  It  grew  out  of  the  feeling  that  a  union 
which  had  been  maintained  by  such  costly  sacrifices  was  after  all 
worthless  if  a  citizen  could  not  be  protected  in  all  his  fundamental 
rights  everywhere — north  and  south,  east  and  west — throughout 
the  limits  of  the  Republic.  The  amendment  was  not,  as  held 
in  the  opinion  of  the  majority,  primarily  intended  to  confer  citi- 
zenship on  the  negro  race.  It  had  a  much  broader  purpose ;  it 
was  intended  to  justify  legislation,  extending  the  protection 
of  the  national  government  over  the  common  rights  of  all 
citizens  of  the  United  States,  and  thus  obviate  objections  to 
the  legislation  adopted  for  the  protection  of  the  emancipated  race. 
It  was  intended  to  make  it  possible  for  all  persons,  which  neces- 
sarily included  those  of  every  race  and  color,  to  live  in  peace  and 
security  wherever  the  jurisdiction  of  the  nation  reached.  Its 
therefore  recognised,  if  it  did  not  create,  a  national  citizenship, 
and  made  aJI  persons  citizens  except  those  who  preferred  to  re- 
main under  the  protection  of  a  foreign  government ;  and  declared 
that  their  privileges  and  immunities,  which  embrace  the  funda- 
mental rights  belonging  to  citizens  of  all  free  governments,  should 
not  be  abridged  by  any  state.  This  national  citizenship  is  primary 
and  not  secondary.  It  clothes  its  possessor,  or  would  do  so  if  not 
shorn  of  its  efficiency  by  construction,  with  the  right,  when  his 
privileges  and  immunities  are  invaded  by  partial  and  discriminating 
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legislation,  to  appeal  from  his  state  to  his  nation,  and  gives  him  the 
assurance  that,  for  his  protection,  he  can  invoke  the  whole  power 
of  the  government. 

This  case  was  considered  by  the  court  in  connection  with  the 
Slaughter-house  Oases,  although  its  decision  has  been  so  long  de- 
layed. I  have  felt,  therefore,  called  upon  to  point  out  the  dis- 
tinction between  this  case  and  those  cases,  and  as  there  has  been 
some  apparent  misapprehension  of  the  views  of  the  dissenting 
judges,  to  restate  the  grounds  of  their  dissent. 


Supreme  Court  of  Michigan. 
BENJAMIN  ATWOOD  v.  VALENTINE  CORNWALL. 

The  opinions  of  persons  not  witnesses  through  whose  hands  a  treasury  note  has 
passed,  as  to  its  genuineness,  arc  not  admissible  in  evidence  in  a  suit  brought  hy 
one  who  has  taken  such  note  to  recover  its  value. 

The  statement  of  a  fact  by  one  of  the  parties,  in  the  presence  of  the  other  and 
not  denied,  is  admissible  as  evidence  of  the  fact  so  stated. 

Bankers  are  competent  to  testify  as  to  the  genuineness  of  a  treasury  note. 

The  taker  of  counterfeit  coin,  or  paper-money  which  has  been  raad«  Icjral 
tender  by  law,  mu^t  use  due  diligence  to  ascertain  its  character  and  to  notify  the 
giver,  to  entitle  him  to  recover  its  value. 

Any  unnecessary  delay  beyond  such  reasonable  time  as  would  enable  the  taker 
to  inform  himself  as  to  its  genuineness,  acts  as  a  fraud  on  the  giver  and  prevents 
a  recovery. 

Whether  the  rule,  *'  that  a  party  passing  negotiable  paper  warrants  its  genuine- 
ness," is  applicable  to  payments  made  in  coin  or  legal-tender  notes.     Qtueref 

Error  to  Kalamazoo  Circuit. 

Cornwall  sued  At  wood  before  a  justice  of  the  peace  to  recover 
back  fifty  dollars,  which  he  claimed  as  the  amount  of  a  counter- 
feit bill,  received  of  Atwood  on  a  balance  of  account.  Judgment 
having  been  rendered  for  defendant  before  the  justice,  Cornwall 
appealed  to  the  Circuit,  where  he  recovered  against  Atwood,  who 
now  brings  error.  The  evidence  showed  that  the  settlement  was 
made  March  4th  1867,  and  that  Cornwall  returned  the  $50 
bill  now  claimed  to  be  counterfeit  to  Atwood  August  9th  1867. 
Upon  the  trial  questions  arose  whether  any  such  bill  was  paid  to 
Cornwall  by  Atwood,  as  well  as  whether  the  bill  was  identified, 
and  was  counterfeit,  and  whether  the  delay  should  affect  the  rights 
of  the  parties.  Also,  there  were  objections  made  to  the  admission 
and  rejection  of  evidence. 
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There  was  evidehce  given  tending  to  show  that  Cornwall  trans- 
ferred the  note  in  question  to  one  Kellogg,  who,  on  the  same  day 
or  immediately  thereafter,  returned  it.  Cornwall  was  allowed  to 
testify  that  Kellogg  when  he  returned  it  said  it  was  bad.  Kellogg 
was  allowed  to  state  his  conversation  with  Mr.  Brees,  a  banker 
with  whom  he  deposited  it. 

Edivards  ^  Sherwood^  for  plaintiflF  in  error. 

Balchy  Howard  ^  Balchy  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — The  only  questions  material  to  the  issue,  which 
were  touched  upon  by  this  evidence,  were  the  identity  and  the  genu- 
ineness of  the  bill  in  question.  Identity  could  only  be  made  out  by 
tracing  the  bill  through  the  various  hands  into  which  it  had  been 
passed.  Genuineness  could  only  be  determined  by  evidence  on 
the  trial.  To  prove  identity  it  was  only  necessary  to  show  the 
transfer  from  Atwood  to  Cornwall,  Cornwall  to  Kellogg,  Kellogg 
to  Sheldon  &  Co.  (of  whom  Brees  was  a  partner),  and  back  from 
these  various  parties  to  Atwood.  The  conversations  and  opinions 
of  any  of  them  were  foreign  to  the  subject  of  identification,  and 
could  not  be  lawful  evidence  of  the  bad  character  of  the  note. 
They  were  not  legitimate  for  any  purpose,  and  had  a  direct  ten- 
dency to  lead  the  jury  to  assume  the  bill  was  counterfeit,  from 
mere  hearsay.  The  fact  that  several  persons  had  so  treated  it 
could  not  fail  to  impress  them,  although  all  of  these  acted  on  one 
man's  opinion,  who  was  not  sworn  in  the  cause.  Kellogg's  claim- 
ing it  to  be  bad  was  perhaps  so  connected  with  the  res  gesfce  that  it 
might  be  received  with  a  proper  caution  to  the  jury  that  it  was  no 
evidence  of  the  fact,  that  it  was  counterfeit.  But  his  statements 
as  to  what  was  told  him  by  others  are  not  within  that  rule.  This 
testimony  ought  to  have  been  excluded. 

It  is  also  difficult  to  perceive  any  pertinence  in  the  testimony 
allowed  to  be  introduced,  that  on  the  trial  before  the  justice,  Atwood 
produced  a  genuine  bill.  It  does  not  appear  that  he  did  it  as  a 
witness,  nor  that  he  made  any  admissions  or  statements  in  regard 
to  it.  He  had  a  right  to  take  any  proper  measures  to  test  the 
memory  and  honesty  of  Cornwall,  who  was  seeking  to  cast  a 
liability  on  him  as  having  passed  a  bad  bill ;  and  as  the  question 
of  identification  was  throughout  a  very  important  one,  the  course 


Digitized  by  VjOOQ IC 


282  ATWOOD  r.  CORNWALL. 

alleged  to  have  been  taken  before  the  justice  was  in  no  way  repre- 
hensible, and  was  not  a  proper  subject  of  proof  as  such  at  the 
circuit. 

The  justice  who  tried  the  cause  below  gave  testiraony  as  to 
various  conversations  between  the  parties  in  his  presence.  This 
testimony  was  in  the  form  of  a  written  statement  which  the  parties 
admitted  contained  such  facts  as  he  would  swear  to  if  put  on  the 
stand.  His  statement  contained  the  following  clause,  which  was 
ruled  out  as  inadmissible.  "Atwood  said  to  him,  you  did  not  take 
the  number  of  the  bill  until  after  you  tried  to  get  me  to  take  it ; 
and  Cornwall  did  not  deny  it.  I  understood  him  to  admit  that  he 
did  not  take  the  number  of  the  bill  until  after  he  carried  it  back 
to  Atwood." 

The  time  when  Cornwall  took  down  the  number  of  the  bill  was 
very  material.  It  was  the  only  mark  by  which  he  claimed  to 
identify  it.  If  not  taken  down  before  its  delivery  to  Atwood,  the 
question  of  identity  was  left  very  much  in  doubt.  The  record 
contains  no  other  proof  definitely  and  positively  connecting  that 
bill  with  the  one  paid  over  to  Kellogg  and  deposited  with  Sheldon 
&  Co.  Cornwall  on  his  cross-examination  admitted  that  he  took 
down  the  number  when  he  returned  it  to  Atwood,  and  there  was 
room  for  an  argument  upon  a  comparison  of  that  with  his  direct 
testimony  on  the  same  subject.  If  he  admitted  that  fact  in  a  con- 
versation with  Atwood,  or  if  when  conversing  fully  on  the  subject 
he  did  not  deny  it  when  asserted,  this  was  pertinent  and  should 
have  been  received.  The  statement  of  the  justice  that  he  under- 
stood Cornwall  to  admit  the  fact  is  not  given  as  an  expression  of 
opinion,  but  as  a  fact,  and  is  the  only  way  in  which  conversations 
can  often  be  proven.  If  obscure,  it  could  have  been  made  clear  by 
further  statement  or  cross-examination.  Where  counsel,  to  avoi<l 
the  necessity  of  having  a  witness  called,  admit  what  he  wouM 
testify  to,  they  cannot  be  permitted  to  rely  on  refined  distinctions 
which  could  have  been  obviated  by  a  fuller  examination. 

We  see  no  error  in  allowing  the  character  of  the  note  to  be 
shown  by  bankers.  It  would  be  impracticable  to  obtain  the 
testimony  of  the  treasury  ofiicers  on  all  occasions,  and  those  who 
are  in  the  habit  of  handling  money  constantly  become  sufficiently 
skilled  to  detect  from  its  appearance,  with  some  degree  of  certainty, 
whether  it  is  genuine.  This  knowledge  is  not  necessarily  obtained 
from  seeing  other  bills  of  the  same  series,  or  even  of  the  same 
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denomination,  although  a  person  who  has  not  seen  $50  bills  must 
have  had  a  very  limited  experience  in  banking.  It  is  well  under- 
stood that  counterfeits  are  oftener  detected  from  general  appear*- 
ances  not  easy  to  be  explained,  than  from  any  investigation  of 
letters  and  numbers.  The  knowledge  shown  in  the  case  before  us 
was  suflSciently  general  to  show  the  witness  ought  to  have  been 
able  to  give  an  opinion  on  the  note  in  question.  It  was  a  legal 
tender,  with  which  all  persons  are  expected  to  have  some  acquaint- 
ance. The  rule  as  to  proof  of  counterfeits,  which  has  been 
enforced  in  criminal  prosecutions,  would  always  have  allowed  such 
testimony,  and  we  think  it  waa  properly  received. 

A  more  important  question,  however,  arises  concerning  the  rela- 
tive duties  and  liabilities  of  parties  who  honestly  receive  and  pay 
out  counterfeit  money. 

The  general  current  of  authority  appears  to  sustain  the  position 
that  a  person  passing  negotiable  paper  warrants  its  genuineness  to 
such  an  extent  that  he  is  bound  to  make  it  good  if  found  bad,  and 
returned  within  a  proper  time.  But  where  paper  is  genuine  but 
worthless,  although  not  supposed  to  be  so  by  either  party,  the 
authorities  are  in  conflict  as  to  such  liability  and  its  extent.  The 
decisions  applied  to  bank-notes  have  all  gone  upon  the  analogy 
of  ordinary  negotiable  securities.  There  is  no  modern  decision 
which  we  have  been  able  to  find,  which  draws  any  line  in  dealing 
with  payments  in  counterfeits  or  refers  specially  to  that  coin  or 
paper  which  the  law  deals  with  as  money — receivable  not  by  cur- 
rency merely,  and  by  consent,  but  by  statute  and  by  obligation. 

The  decisions,  in  giving  reasons  for  their  results,  were  originally 
based  on  the  doctrine  that  payments  by  negotiable  paper  were  in  a 
measure  conditional,  and  not  absolute  in  all  cases,  but  dependent 
on  the  possibility  of  getting  payment  by  diligence.  And  the  dis- 
tinction between  counterfeit  and  otherwise  valueless  paper  has  not 
always  been  kept  up,  nor  always  well  defined.  See  authorities  in 
Story  on  Cent.  §  411 ;  Edwards  on  Bills  205-6-7,  and  notes. 

The  decisions,  however,  agree  generally  that  a  party  who  would 
otherwise  be  able  to  recover  back  the  amount  of  bad  money  passed 
upon  him,  will  be  debarred  of  his  action  by  lack  of  diligence. 
And  it  is  much  to  be  regretted  that  upon  the  whole  subject  there 
are  more  dicta  than  decisions.  It  is  necessary,  in  order  to  discover 
the  real  difficulties  of  the  matter,  to  consider  how  the  doctrines 
bear  practically  on  the  business  of  the  community. 

Vol.  XXIL— 16 
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The  paper  which  is  in  controversy,  is  for  all  legal  purposes  of 
currency  on  a  similar  footing  with  coin ;  that  is  to  say,  it  is  a  legal 
tender,  and  all  creditors  are  compelled  to  receive  it  in  payment. 
They  do  not  exercise  an  option  in  taking  it,  as  they  do  in  re- 
ceiving other  paper.  Inasmuch  as  they  refuse  a  tender  at  their 
peril,  the  law  assumes,  and  business  must  be  done  on  the  basis, 
that  every  business  man  will  become  generally  familiar  with  the 
appearance  of  the  money  of  the  country,  so  as  to  be  able  to 
exercise  a  judgment  upon  it.  And  while  those  who  are  constantly 
handling  money  in  banks  and  exchange  offices  cultivate  their  facul- 
ties more  thoroughly  in  a  knowledge  of  currency^  all  persons  are 
supposed  to  have  some  such  knowledge,  sufficient  to  enable  them 
to  do  business  with  ordinary  security.  And  it  is  not  to  be  expected 
that  among  ordinary  dealers  one  will  have  any  great  advantage 
over  others ;  while  all  have  means  of  access,  in  every  community, 
to  some  persons  who  have  by  their  peculiar  experience  the  means 
of  aiding  the  judgment  of  those  of  less  experience. 

It  is  not  customary,  and  cannot  be  expected,  that  persons  will 
note  down  all  the  bills  which  they  receive,  and  put  ear-marks  on 
them,  so  that  they  can  recall  the  persons  from  whom  they,  are  re- 
ceived. Nothing  would  have  a  surer  tendency  to  hinder  the  ne- 
gotiability of  genuine  bills  than  such  ear-marks;  while  the  delay 
and  trouble  of  doing  so  would  be  a  great  hindrance  to  the  despatch 
of  business.  Most  currency  gets  into  circulation  through  the 
medium  of  banks,  and  other  instrumentalities  capable  of  detecting 
bad  money;  and  where  counterfeit  money  is  circulated,  it  is 
usually  uttered  in  such  quarters  as  to  render  it  difficult,  if  not  im- 
possible, to  trace  it  back  to  its  source.  The  innocent  taker  of  such 
paper  is  not  generally  guilty  of  any  culpable  negligence ;  and  be- 
tween several  successive  takers  it  is  impossible  to  hold  one  any 
more  in  fault  than  the  rest,  for  not  detecting  the  cheat.  It  is 
often  nothing  but  a  suspicion  of  forgery  that  induces  a  taker  to 
notice  from  whom  he  receives  a  particular  bill ;  and  where  this 
suspicion  is  entertained,  and  not  communicated  to  the  person  from 
whom  the  paper  is  received,  its  concealment  may  easily  operate 
as  a  fraud  upon  feim,  by  preventing  him  from  tracing  it  back. 
This  would  create  a  strong  moral  equity  in  his  favor,  whatever  the 
law  may  determine  in  regard  to  it. 

At  common  law,  such  authority  as  we  have  seems  to  indicate 
that,  as  between  two  innocent  parties,  the  taker  of  counterfeit  coin 
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cannot  claim  recourse  against  him  from  whom  he  took  it :  Shep. 
Touch.  140;  Wades  Case,  5  Co.  114.  This  must  have  been  on 
the  ground  already  referred  to,  that  parties  in  equal  equity  shj^U 
not  be  disturbed.  The  common  law  and  equity  are  both  full  of 
instances  where  persons  dealing  honestly  on  an  equal  footing,  and 
with  equal  means  of  knowledge,  are  left  where  their  dealings  have 
placed  them,  neither  having  recourse  against  the  other  to  undo 
their  agreements  or  transactions.  And  while  in  Markle  v.  Hatfield^ 
2  J.  R.  455,  Kent,  C.  J.,  doubts  the  propriety  of  the  doctrine,  the 
ease  called  for  no  such  doubts,  and  no  decisions  were  found  shak- 
ing it.  It  cannot  be  denied  that  there  is  much  force  in  the  doctrine 
which  requires  a  party  to  be  vigilant  before  taking  bad  money. 
That,  after  all,  is  the  only  rule  likely  to  prevent  its  circulation. 
A  person  who  takes  it  without  dispute  and  examines  it  afterwards, 
if  he  is  able  to  remember  from  whom  he  took  it,  and  is  allowed  to 
recover  back  the  amount,  may  save  himself,  but  will  usually  subject 
an  equally  innocent  party  to  loss.  And  it  is  also  manifest  that  if 
he  is  ready  to  testify  positively  from  whom  he  received  it,  his 
adversary  cannot  generally  be  as  certain  whether  or  no  he  paid  it 
oat,  and  cannot  by  his  own  oath  alone,  even  if  he  is  certain,  con- 
vict a  false  witness  of  perjury.  It  will  never  do,  in  laying  down 
rules,  to  overlook  the  consequences. 

If  the  rule  of  liability  is  to  be  enforced,  it  cannot  be  justly  en- 
forced without  requiring  a  degree  of  vigilance  conforming  to  the 
occasion.  If  payment  in  what  is  supposed  to  be  legal-tender 
paper  is  to  be  regarded  as  contingent  and  not  absolute,  the  receiver 
should  be  regarded  as  having  elected  to  retain  it  unless  he  uses 
speedy  and  active  diligence,  to  determine  its  character,  and  to 
notify  the  giver  that  he  may  protect  himself  against  prior  parties. 
In  Camidge  v.  Allenby^  6  B.  &  C.  373,  a  party  who  kept  broken 
bank-bills  seven  days  without  action  was  held  estopped.  In  Jen- 
ni$on  V.  Parker y  7  Mich.  355,  this  rule  of  diligence  was  applied 
where  a  debtor  had  endorsed  a  note  as  collateral  security,  and  it 
was  not  protested  as  against  him.  In  Phoenix  Ins,  Co.  v.  Allen, 
11  Mich.  501,  and  Phcmix  Ins.  Co.  v.  Gray,  13  Mich.  191,  it 
was  held,  a  party  receiving  sight  paper  was  bound  to  forward  it 
without  any  delay  beyond  what  was  necessary  in  the  ordinary 
course  of  business,  or  compelled  by  circumstances.  The  rule 
gathered  from  the  cases  by  Mr.  Edwards  is  that  in  regard  to  forged 
paper  ako,  there  must  be  no  **  unnecessary  delay:'*  Edwards  on 
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Bills  207,  551.  It  is  entirely  safe  to  say  that  a  person  taking 
such  paper,  should  not  without  some  adequate  excuse  retain  such 
paper  without  action,  beyond  such  time  as  would  give  hira  reason- 
able opportunity  to  inform  himself  without  inconvenience,  or  a 
neglect  of  other  business  to  attend  to  it.  The  necessity  for 
promptness  exists  in  all  cases,  and  where  it  appears  there  has  been 
any  delay  beyond  what  was  reasonably  adequate  under  the  circum- 
stances, to  enable  the  party  to  inform  himself,  he  should  not  re- 
cover. And  there  should  be  some  care  in  the  taking  as  well  as 
afterwards. 

In  the  present  case,  it  appeared  from  plaintiif's  testimony  that 
he  kept  this  money  on  his  person  more  than  five  months,  without 
at  any  time  attempting  to  obtain  the  opinion  of  any  banker  upon 
it,  although  several  times  where  he  had  the  means  of  doing  so.  It 
certainly  can  never  be  contemplated  that  a  person,  whatever  may  be 
the  extent  of  his  dealings,  can  keep  alive  the  liability  of  another 
upon  paper  taken  from  him,  without  some  use  of  his  opportunities  for 
information.  And  when  it  affirmatively  appears  that  he  has  neg- 
lected his  opportunities,  there  is  no  question  left  for  a  jury.  And 
in  such  cases,  therefore,  the  facts  being  clear,  the  result  is  one  of 
law. 

The  court  should  have  granted  the  request  to  that  effect,  and  it 
becomes  unnecessary  to  decide  the  question  whether  the  payment 
when  honestly  made  and  without  suspicious  circumstances  would 
have  been  absolute,  if  diligence  had  been  used  to  discover  the 
quality  of  the  paper. 


Supreme  Court  of  Mississippi. 
LASLY  V.  PHIPPS. 

The  obligation  of  a  contract  is  the  legal  daty  of  performing  it  according  to  its 
terms. 

There  can  be  no  legal  duty  without  a  remedy  or  means  of  enforcing  it ;  for  without 
such  remedy  a  contract  is  a  mere  imperfect  obligation,  depending  for  its  per- 
formance upon  the  will  of  him  from  whom  performance  is  expected.  Parties 
therefore,  who  enter  into  contracts,  must  bo  considered  as  looking  to  the 
municipal  law  for  a  remedy  to  secure  performance,  and  this  law  thus  enters  into 
and  forms  a  part  of  the  obligation. 

Whilst  a  state,  in  the  exercise  of  its  undoubted  power  to  prescribe  forms  of 
action  and  modes  of  procedure,  may  alter  and  modify  the  remedy  as  it  existed 
at  the  time  a  contract  was  made,  yet  it  is  under  a  duty  imposed  by   that  clause  of 
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the  Federal  Constitution  which  prohibits  the  states  from  passing  laws  impairing 
Uie  obligation  of  contracts,  if  it  interfere  at  all,  to  leave  in  existence  a  remedy  as 
efficient  and  substantial  as  that  which  subsisted  when  the  contract  was  made  :  For 
the  remedj  being  necessarily  inseparable  from  the  obligation,  any  law  which 
clogs  it  wirh  conditions  and  restrictions  which  materially  impair  its  efficiency, 
and  which  did  not  exist  when  the  contract  was  made,  impairs  necessarily  the  obli- 
gition. 

The  right  to  seize  and  sell  by  judicial  process  a  debtor's  property  in  satisfaction 
of  a  judgment  against  him,  is  a  material  part  of  the  remedy  for  the  enforcement 
of  the  contract  on  which  the  ji;dgment  is  founded  ;  and  any  law  of  a  state  which 
mtterially  increases  the  amount  of  property  exempt  by  law  from  execution  over 
the  amonnt  allowed  when  the  contract  was  made,  impairs  the  remedy  materially, 
ind  is  therefore  prohibited  by  the  Federal  Constitution. 

The  exemption  law  of  Mississippi  passed  in  1865  which  increased  the  homestead 
exemption  from  160  acres  of  land,  not  exceeding  $1500  in  value,  to  240  acres 
regardless  of  its  value,  is,  when  applied  to  debts  created  before  its  passage, 
io  riolation  of  that  clause  of  the  Federal  Constitution  which  prohibits  states  from 
passing  laws  impairing  the  obligation  of  contracts. 

The  case  suflBciently  appears  in  the  opinion  of  the  court,  which 
was  delivered  by 

SiMRALL,  J.  [After  disposing  of  some  minor  points]. — It 
remains  to  be  considered  whether  the  homestead  shall  be  as- 
signed under  the  law  in  force  at  the  date  of  incurring  the  debts, 
or  under  the  subsequent  statute  of  1865.  Several  cases  are  be- 
fore us  involving  this  question  which  have  been  ably  argued,  viz. : 
Pennington  v.  Seal  et  alj  Youngue  et  al,  v.  Carroll^  Hoy  ^  Co.^ 
and  Gallagher  v.  McCauley.  Aware  of  its  importance  and  deli- 
cacy, we  have  given  to  it  careful  consideration.  The  later  statute 
having  largely  increased  the  exemption,  the  argument  on  the  one 
side  is  that  it  impairs  the  obligation  of  the  contract,  and  is  there- 
fore void  and  inoperative  as  to  all  debts  existing  at  the  date  of  its 
enactment;  whilst  for  the  debtor  it  is  claimed  to  be  legitimate 
legislation  which  affects  the  remedy  and  does  not  disturb  the 
contract. 

The  restrictions  on  the  legislative  power  of  the  states  contained 
in  the  Federal  Constitution,  are  founded  on  the  motive  of  shielding 
the  people  in  their  persons  and  property  from  the  effect  of  legisla- 
tion arising  and  impulse  caused  by  unusual  emergencies,  to  which 
communities  like  individuals  are  exposed.  They  were  said  by 
Chief  Justice  Marshall  to  be  like  "  a  bill  of  rights  for  the  people.*' 
No  Slate  shall  pass  any  bill  of  attainder,  ex  post  facto  law  or  law 
impairing  the  obligation  of  contracts.     The  Constitution  being  the 
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supreme  law,  and  the  Supreme  Court  of  the  United  States  its 
ultimate  and  authoritative  expounder,  we  must  refer  to  the  judg- 
ments of  that  tribunal  for  the  obligatory  rule  to  control  our  de- 
cision. Upon  no  clause  of  that  instrument  has  there  been  so 
much  discussion,  as  has  been  expended  to  determine  what  is  the 
obligation  of  contracts,  and  what  must  be  the  character  of  the 
state  legislation  which  impairs  it.  All  would  agree  that  a  state 
could  not  abrogate  a  contract  made  between  two  individuals,  legal 
when  entered  into.  The  debatable  ground  begins  most  generally 
when  a  law  proposing  to  regulate  the  remedy  is  challenged  for 
trenching  upon  the  right.  It  has  never  been  decided  that  the 
legislative  power  extends  to  a  modification  of  the  remedy.  This 
was  distinctly  stated  in  the  early  case  of  Sturgts  v.  Orowninshield, 
4  Wheat.  122.  It  is  necessary,  or  there  can  be  no  improvement 
and  amelioration  of  the  remedial  machinery  of  the  law.  The  im- 
possible task  has  been,  and  is,  to  define  the  limits  beyond  which 
remedial  legislation  may  not  go  without  infringing  upon  the 
''  right.*'  In  Green  v.  Biddle,  8  Wheat.  1,  it  was  said  that  a  law 
which  clogs  the  remedy  by  conditions  and  restrictions  tending  to 
diminish  the  value  and  amount  of  the  thing  recovered,  impairs  the 
right.  This  language  was  suggested  by  the  occupant  claimant 
laws  of  Kentucky,  the  validity  of  which  was  the  subject  of  con- 
troversy. It  was  further  said  that  if  the  new  remedies  materially 
impair  the  right,  it  is  as  much  a  violation  of  the  compact  as  if 
they  overturned  the  right.  Chief  Justice  Taney  in  Bronson  v. 
KinsiCy  1  How.  311,  concurred  fully  in  the  rule  as  thus  stated,  add- 
ing that  the  "  remedy  is  the  part  of  the  municipal  law  which 
protects  the  rights  and  the  obligation  by  which  it  enforces  and 
maintains  it."  *'  It  is  this  protection  which  the  (inhibitory)  clause 
of  the  Constitution  was  mainly  intended  to  secure.*'  These  princi- 
ples were  again  afiirmed  in  Curran  v.  The  State  of  Kansas  et  al., 
13  How.  819,  and  Freeman  v.  Howe  et  al,  24  How.  460.  With- 
out citing  all  the  cases  which  consider  the  subject,  we  come  to  the 
later  ones  which  hold  a  sterner  and  more  definite  tone.  Thus,  in 
Van  Hoffman  v.  City  of  Quincy^  4  Wallace  550,  it  was  declared 
that  laws  which  subsist  at  the  time  and  place  of  making  the  con- 
tract which  affect  its  validity,  construction,  discharge  and  enforce- 
ment, enter  into  and  form  a  part  of  it,  as  much  so  as  if  they  rested 
on  the  basis  of  a  district  agreement.  In  Planters'  Bank  v.  Sharp, 
6  How.  327,  remarking  on  the  point  of  ho^  far  remedial  Icgisla- 
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tion  may  go,  the  court  say,  "  It  is  not  a  question  of  degree ;  it 
shall  not  impair  the  value  of  the  contract  at  all."  In  White  v. 
Eart^  13  Wall;ice  653,  the  doctrine  enunciated  in  Van  Hoffman 
V.  dti/  of  Quincy  is  reaffirmed,  quoting  with  approbation  the 
words  of  the  former  judgment  in  which  it  is  stated.  In  the  last 
reported  case  of  Chinn  v.  Barry^  15  Wallace  (1872),  the  court 
use  this  language :  "  The  legal  remedies  for  the  enforcement  of  a 
contract,  which  belongs  to  it  at  the  time  and  place  where  it  is 
made,  are  a  part  of  its  obligation.  The  state  may  change  them 
provided  the  change  involves  no  impairment  of  a  substantial 
right.  If  the  act  fall  within  the  category  last  mentioned,  it  is  to 
that  extent  utterly  void.'*  Quite  as  emphatic  is  the  case  of  Wal- 
ker V.  Whitehead  in  the  ^ame  court,  not  yet  reported. 

We  have  quoted  thus  freely  the  language  of  the  court  in  the 
8e?eral  cases,  especially  the  more  recent  ones,  in  order  to  ascertain 
as  distinctly  as  may  be  the  "  rule**  in  the  abstract.  It  will  be 
observed  that  instead  of  relaxation,  the  later  cases  cling  with 
tenacity  to  the  strict  integrity  of  the  contract,  and  repudiate  all 
legislation  which  in  effect  impairs  its  force  and  value. 

We  think  the  rules  deducible  from  the  cases  may  be  reduced  to 
these  formulae : — 

The  obligation  of  a  contract  is  the  duty  of  performance  accord- 
ing to  its  terms,  the  means  of  enforcement  being  a  part  of  the 
obligation,  which  the  states -cannot  by  legislation  impair.  The 
manicipal  law  enters  into  and  forms  part  of  this  obligation  ;  and 
to  that,  parties  must  be  considered  as  referring  in  order  to  enforce 
performance. 

Whilst  the  state  may  modify  the  remedy,  it  is  under  a  duty,  if 
it  interferes  at  all,  to  provide  a  remedy  as  sufficient  and  substan- 
tial as  that  subsisting  when  the  contract  was  made.  The  remedy 
is  inseparable  from  thfe  obligation,  otherwise  the  contract  would  be 
of  the  nature  of  those  imperfect  obligations  or  moral  duties  subject 
to  the  mere  caprice  and  will  of  individuals.  Whilst  the  state  is 
free  to  alter  the  remedy,  to  prescribe  the  modes  of  suit  and  pro- 
cess, it  cannot  clog  it  with  conditions  and  restrictions  so  as  ma- 
terially to  impair  its  efficiency. 

We  will  recur  to  a  few  of  the  more  pertinent  cases  in  order  to 
see  the  application  of  those  principles  to  remedial  laws  called  in 
question  as  impairing  the  contract. 

In  Branson  v.  Kinsie^  3  How.  297,  after  the  execution  of  the 
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mortgage  in  question,  the  legislature  of  Illinois  passed  a  law  re- 
quiring mortgaged  property  to  bring  two-thirds  of  its  appraised 
value,  and  allowed  to  the  mortgagor  a  year  after  the  sale,  to  re- 
deem. These  new  conditions  upon  the  pre-existing  remedy  were 
held  to  impair  the  right.  In  McCracken  v.  Haywardj  2  How. 
608,  a  law  requiring  property  sold  under  execution  to  produce 
two- thirds  of  its  appraisement  was  declared  for  the  same  reason  to 
be  inoperative  and  void.  A  law  of  Illinois  allowed  the  city  of 
Quincy  to  issue  and  negotiate  coupon  bonds,  but  required  the  city 
to  levy  a  suflScient  tax  to  pay  the  coupons.  A  subsequent  legis- 
lature so  restricted  the  power  of  taxation  that  enough  money  could 
not  be  raised  to  meet  the  obligations.  The  last  law  was  held  to 
be  void  :  Von  Hoffman  v.  Quincy^  4  Wallace.  Gunn  v.  Barry^ 
15  Wallace,  is  essentially  like  the  case  here  presented. 

The  Constitution  of  Georgia  very  largely  increased  the  amount 
and  value  of  property  exempted  from  execution.  The  court  held  that 
the  law  manifestly  impaired  the  obligation  of  the  contract.  In 
that  case  the  creditor  had  reduced  his  debt  to  judgment,  which 
was  a  lien  upon  the  property.  The  law  withdrew  from  liability  a 
part  of  the  property  upon  which  the  lien  had  attached.  Whilst 
the  court  remark  upon  this  fact,  it  is  plain  that  the  result  would 
have  been  the  same,  had  there  been  no  judgment  and  lien  when 
the  law  went  into  effect.  In  Walker  v.  Whitehead^  not  yet  re- 
ported, afcer  the  contract  in  suit  had  been  made,  the  legislature 
imposed  certain  taxes  upon  such  choses  in  action,  to  be  paid 
annually,  and  declared  as  a  condition  precedent  to  the  right  of 
suit,  among  other  things,  "that  the  said  debt  has  been  regularly 
given  in  fur  taxes,  and  the  taxes  paid  ;*'  held  that  these  conditions 
impaired  the  obligation,  and  were  void. 

Most  of  the  laws  which  have  been  condemned  and  declared  in- 
valid, operated  upon  the  final  process  after  judgment  was  obtained. 
The  Illinois  statutes  were  meant  doubtless  to  prevent  a  sacrifice  of 
the  debtor's  property  ;  and  only  delayed  the  collection  of  the  debt, 
if  the  property  fell  short  of  realizing  two-thirds  of  its  appraise- 
ment at  its  first  offer  for  sale.  But  the  creditor  had  a  right  to  the 
absolute  sale  of  the  mortgaged  premises,  or  of  the  property  under 
execution  when  the  contract  was  formed.  These  subsequent  condi- 
tions embarrassed  his  remedy,  rendering  it  substantially  less 
valuable.  If  such  laws  may  be  set  aside,  what  vindication  can  be 
made  of  a  statute  which  withdraws  altogether  from  liability  twice 
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or  thrice  as  much  property  as  was  exempted  when  the  debt  was 
contracted  ?  The  lesson  of  the  adjudications  is,  that  the  creditor 
may  trust  to  the  law  as  it  is  when  he  contracts,  to  know  how  much 
of  the  estate  of  the  debtor  he  may  look  to  for  satisfaction.  The 
existing  law  is  in  the  contemplation  of  both  parties.  That  fur- 
nishes approximately  a  safe  basis  of  credit.  If  subsequent  law 
may  come  in,  and  deny  satisfaction  out  of  half  the  property  before 
liable,  it  is  too  plain  for  argument  or  illustration,  that  such  a 
statute  seriously  impairs  the  right. 

There  is  hardly  room  for  doubt  that  the  greatly  enlarged  ex- 
emptions under  the  Act  of  1865,  come  within  the  range  and  con- 
demnation of  these  principles.  This  will  be  manifest  by  compar- 
ing the  law  of  1857  with  that  of  1865.  The  former  exempted 
the  lands  and  building  occupied  as  a  residence,  not  exceeding  one 
hundred  and  sixty  acres  in  quantity,  and  ^1500  in  value,  including 
the  improvements.  The  latter  exempted  240  acres  regardless  of 
its  value,  so  laid  off  as  to  include  the  dwelling-house  and  other 
hoildings,  and  the  farm.  The  homestead  as  thus  defined,  would 
in  all  probability  equal  half  the  value  of  the  larger  landed  estates. 
Upon  a  critical  examination  it  might  perhaps  turn  out  that  half  of 
the  land  estates  of  the  freeholders  of  the  state  were  placed  entirely 
beyond  the  reach  of  creditors.  It  would  embrace  both  in  quantity 
*nd  value  more  than  half  of  the  cultivated  lands.  The  effect  of 
the  law  in  many  instances  is  to  free  from  debt  property  worth  ten 
or  twenty  thousand  dollars,  to  place  many  debtors  in  comparatively 
affluent  circumstances  beyond  the  reach  of  the  smallest  creditor. 
Credits  predicated  on  the  basis  of  the  law  of  1857  may  be  perfectly 
solvent,  and  yet  by  the  Act  of  1865  rendered  insolvent.  Such 
would  be  the  consequences  if  the  statute  shall  be  construed  to 
apply  to  pre-existing  debts. 

We  would  have  no  doubt  or  hesitation  in  declaring  this  statute 
void  as  to  pre-existing  debts,  because  of  the  inhibition  of  the 
Constitution,  but  for  the  embarrassment  caused  by  the  case  of 
Stephentan  v.  Osborne^  41  Miss.  130.  Mrs.  Osborne  as  widow 
claimed  the  exempt  personal  property  under  the  Act  of  1865,  her 
husband  having  dfed  since  its  passage.  This  claim  was  contested 
upon  the  ground,  as  stated  in  the  answer  to  her  petition,  that  she 
had  by  a  deed  of  separation  from  her  husband  renounced  all  her 
rights  and  claims  upon  his  estate.  It  does  not  appear  from  the 
report  that  a  concession  of  her  demand  would  have  injured  the 
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creditors.  It  was  conceded  by  her  counsel  in  his  brief,  that  the 
law  was  unconstitutional  as  to  pre-existing  creditors.  Her  right 
was  predicated  in  argument  on  the  fact  that  the  estate  was  solvent, 
indebted  not  exceeding  $500,  and  that  her  husband  died  after  the 
law  was  in  force.  The  question  was  not  whether  the  law  was  void 
because  it  impaired  the  obligation  of  contracts ;  but  rather  whether 
the  widow  could  take  the  personal  property  exempted  by  the  statute 
in  force  at  the  death  of  the  husband.  It  may  not  have  been  neces- 
sary to  decide  this  question  to  pass  upon  the  validity  of  the  law  as 
to  prior  creditors.  What  was  said  in  argument  by  the  court  on  the 
last  point,  entitled  as  it  is  to  the  highest  respect  and  consideration, 
might  be  accepted  as  dicta.  We  are  strongly  inclined  to  the 
opinion  that  the  enlarged  homestead  as  defined  in  the  Act  of  1865 
is  prospective — ^allowable  against  after-incurred  liabilities.  By 
express  words,  the  homestead,  under  the  Act  of  1857,  may  be 
claimed  against  future  debts.  The  Act  of  1865  imports  by  its 
title  to  be  an  amendment  of  the  existing  laws.  That  purpose  is 
clearly  set  forth  in  the  7th  section,  "  that  this  act  shall  be  construed 
as  amendatory  of  the  exemption  laws  of  this  state,  and  not  intended 
to  repeal  the  said  laws,  otherwise  than  that  the  amendments  shall 
supersede  the  former  acts,  so  herein  revised  and  amended.*'  The 
amendments  mainly  are  an  increase  and  description  of  the  property ; 
and  directions  as  to  preferring  the  claim,  and  settling  doubts  as  to 
the  right  claimed.  The  prospective  feature  of  the  former  law  is 
not  repeated  by  express  words.  If  accomplished  at  all,  it  is  by 
implication.  Such  repeals  are  not  favored  nor  tolerated  except  for 
inconsistency  and  repugnance.  Courts  ought  to  assume  that  the 
legislature  have  declared  how  far  the  repeal  shall  extend,  and  will 
not  enlarge  it  by  implication,  unless  there  is  plain  inconsistency 
and  incompatibility ;  moreover  a  statute  should  be  so  construed 
as  that  it  may  have  effect.  It  is  never  to  be  inferred  that  the 
legislature  intended  to  transcend  the  limits  of  its  power.  Statutes 
should  be  so  interpreted  if  the  language  and  subject-matter  will 
admit  of  it,  as  to  conform  to  the  fundamental  law.  A  rendering 
which  will  harmonize  with  the  Constitution  should  be  adopted, 
rather  than  one  which  shall  be  repugnant  to  it.  In  Ghinn  v. 
Barry^  15  Wallace,  the  intimation  is  strong,  that  the  law  of 
Georgia,  which  is  much  like  our  statute  of  J  865,  was  prospective 
in  its  effects — the  state  court,  however,  had  decided  otherwise. 
Accepting  the  decisions  of  the  Supreme  Court  of  the  United 
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States,  as  conclusive  authority  upon  constitutional  questions,  we 
are  constrained  to  the  conclusion  that  the  adjudications  of  that 
court  condemn  the  increased  exemptions  of  1865,  so  far  as  prior 
creditors  are  affected,  as  violative  of  the  Constitution.  It  was 
observed  by  the  court  in  Stephenson  v.  Osborne,  41  Miss.,  that  it 
had  not  met  with  an  authority  in  which  the  constitutionality  of 
exemption  laws  was  raised  and  decided.  Since  that  decision  the 
case  reported  in  15  Wallace  has  been  adjudged — and  also  a  very 
veil  considered  case  reported  in  22  Grattan  266. 

To  dissent  from  a  former  judgment  pronounced  in  this  court  i& 
always  attended  with  serious  embarrassment.  It  should  never  be 
done,  until  mature  reflection  had  engendered  the  clearest  convic- 
tion. But  in  cases  like  this  we  are  subordinate  to  the  Supreme 
Court  of  the  United  States ;  and  must  receive  the  expositions  of 
die  Constitution  by  that  tribunal  as  authoritative  and  binding 
upon  us. 

As  a  court  it  is  our  duty  to  pronounce  the  law — we  cannot, 
however,  close  our  eyes  to  the  consequences  of  our  judgments ; 
as  they  may  affect  the  business  and  social  interests  of  the  com- 
munity. We  believe  with  confidence,  that  the  conclusion  to  which 
we  have  come  will  promote  public  good.  The  principle  vindicated, 
will  give  stability  and  uniformity  to  the  business  and  industries  of 
the  people.  Individuals  in  their  dealings  and  transactions  will  be 
governed  in  their  credits  and  liabilities  by  a  surer  and  more  per- 
manent standard.  It  may  serve  to  check  somewhat  the  dispo- 
sition to  risky  speculation ;  and  inculcate  a  sterner  morality  to 
respect  the  inviolability  of  contracts. 

It  plainly  teaches  the  lesson  of  self-reliance,  and  self-depend- 
ence, as  a  rule  of  conduct  in  business,  and  a  better  means  of  ex- 
trication out  of  embarrassments  than  periodic  appeals  to  legisla- 
tive power,  to  interpose  for  relief. 

We  are  of  the  opinion  that  on  the  case  made  in  the  pleadings, 
Mrs.  Phipps  is  entitled  to  a  homestead  exemption,  to  be  assigned 
to  her  according  to  the  provisions  of  the  law  of  1857  as  to  quantity 
and  value,  and  thj^t  this  assignment  may  be  made  in  this  suit. 

The  decree  of  the  Chancery  Court  in  sustaining  the  demurrer  and 
dismissing  the  bill  is  reversed ;  the  demurrer  is  overruled,  arid 
the  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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Where  an  execution-creditor  purchases  at  execution-sale,  and  his  judgment  is 
subsequently  reversed  and  restitution  awarded,  the  title  revests  in  the  execution- 
debtor,  but  where,  before  the  reversal,  the  execution-creditor  conveys  to  a  stranger 
who  purchases  in  good  faith,  he  will  hold  the  title  unaffected  by  the  reversal. 

An  exception  to  this  rule  is  where  the  property  sold  is  one  that  is  exempt  from 
sale  by  the  Homestead  Act.  In  such  case  the  purchaser  acquiring  no  title  can 
convey  none  even  to  a  stranger. 

Homestead  laws  should  be  liberally  construed,  with  the  view  of  promoting  the 
benevolent  purpose  of  securing  to  a  family,  a  home  protected  from  the  creditors  of 
the  person  who  is  its  head. 

The  homestead  exemption  is  for  the  benefit  of  the  family,  and  a  sale  thereof 
under  execution  is  void.  The  exemption  need  not  be  claimed,  and  the  possession 
and  use  of  property,  as  a  homestead,  are  notice  to  the  officer  making  a  levy  that 
it  is  held  as  such. 

When  the  homestead  exceeds  in  amount  or  value  the  statutory  limitation,  it  is 
the  duty  of  the  officer  holding  an  execution,  before  making  a  levy,  to  proceed 
under  the  provisions  of  the  statute  to  have  the  homestead  appraised  and  set  apart. 

The  conveyance  and  repurchase  .of  a  homestead,  without  a  relinquishment  of 
possession,  even  though  made  in  fraud  of  creditors,  does  not  constitute  an  aban- 
donment of  the  homestead. 

The  sale  of  a  homestead  under  execution  will  be  restrained  in  equity,  on  the 
ground  that  it  will  cast  a  cloud  over  the  title  of  the  owner. 

This  was  an  application  for  an  injunction  to  restrain  Mont- 
gomery, a  trustee  in  a  deed  of  trust  from  Nussberger  for  the  bene- 
fit of  Shields,  from  selling  the  lot  conveyed  in  the  deed,  on  the 
general  ground  that  such  sale  would  cast  a  cloud  on  the  title  of 
plaintiff. 

The  facts  appeared  to  be  as  follows :  Vogler  acquired  the  lot 
and  house  in  the  year  1865.  Nussberger  obtained  a  judgment 
against  Vogler  about  the  4th  of  February  1868.  A  few  days 
previous  to  this  Vogler  conveyed  the  premises  to  one  Suess,  and 
on  January  23d  1869,  Suess  conveyed  back  the  same  to  Vogler. 
On  Nussberger's  judgment  an  execution  issued ;  tlie  lot  was  sold 
under  it,  and  Nussberger  became  the  purchaser,  and  a  deed  from 
tho  sheriff  to  him  was  executed,  bearing  date  August  6th  1868, 
and  recorded  November  6th  1868.  There  was  a  mistake  in  the 
description  of  the  boundaries  of  the  lot  in  the  deed,  as  there  was 
in  the  deei  by  which  it  was  acquired  by  Vogler,  and  a  second 
execution  was  obtained  and  levied  on  the  lot,  and  a  sale  made  under 


Digitized  by  VjOOQ IC 


VOGLEH  V.  MONTGOMERY.  245 

it  to  Nussberger,  who  received  a  second  deed  from  the  sheriff, 
dated  20th  of  August  1869,  with  a  correct  description  of  the 
boundaries  of  the  lot. 

At  or  previous  to  this  second  sale  the  sheriff  was  notified  that 
Vogler  claimed  the  lot  as  his  homestead.  No  claim  had  been  as- 
serted at  the  first  sale  under  execution.  Vogler  was  married  antl 
had  four  children,  and  he  and  his  family  lived  on  the  premises. 

The  judgment  under  which  these  sales  were  made  was  reversed 
on  the  24th  of  December,  1869.  The  deed  from  Nussberger  to 
Montgomery  for  the  benefit  of  Shields  was  made  on  the  16th  of 
December  1869. 

The  petition  in  this  case  set  forth  these  facts  and  asked  an  in- 
janction  to  prevent  Montgomery  from  selling  under  his  deed  of 
trust    The  court  below  granted  the  injunction. 

Johnson  ^  Botsford,  for  Vogler. — 1.  A  sheriff's  sale  and  deed 
of  a  homestead  are  void ;  Beecher  v.  Baldy^  7  Mich.  508 ;  Hamb- 
Un  Y.  Womeke,  31  Texas  681 ;  Kendall  v.  Clark,  10  Cal.  17 ; 
Ackletf  V.  ChamberldinjlQ  Cal.  181 ;  and  the  sale  cannot  be  sus- 
tained oa  the  ground  that  the  homestead  exceeds  the  amount  in 
value,  limited  by  law :  Myers  v.  Ford,  22  Wis.  139  ;  Cook  v.  Me- 
Christian,  4  Cal.  23. 

2.  The  possession  by  respondent  and  his  family,  of  the  land  in 
controversy,  was  notice  to  the  world  of  his  homestead  right ;  Cook 
V.  MeChristian,  4  Cal.  23 ;  Tylor  v.  Hargous,  Id.  268 ;  Holden 
T.  Pinney,  6  Cal.  234;  and  he  was  not  required  to  give  the  sheriff 
ictnal  notice  of  such  right :  Wagner  Statutes  697,  §  1 ;  Pardie 
V.  Lindley,  31  111.  187. 

3.  A  conveyance  of  a  homestead  without  a  removal  therefrom 
hy  the  owner  and  family,  does  not  constitute  an  abandonment  of 
the  homestead,  and  a  repurchase  thereof  reinvests  the  homestead 
right,  and  will  be  held  as  though  the  same  had  never  been  con- 
Teyed:  1  Wagn.  Statutes  693,  §  8;  Tumlin  v.  Sioiney,  22  Ark. 
400;  Morgan  v.  Steames,  41  Verm.  398;  Locke  v.  Rowell,  47 
N.n.46;  1  Am.  Law  Reg.  N.  S.  706,  711,  712;  Fishhack  v. 
Lane,  36  111.  437 ;  Joes  v.  Mills,  37  III.  73 ;  Moore  v.  Dunning, 
29  111.  130 ;  Lamb  v.  Shay,  14  Iowa  570 ;  Bearing  v.  Thomas,  25 
Geo.  224 ;  Cox  v.  Wilder,  2  Dili.  C.  C.  45 ;  Rix  v.  Capitol  Bank, 
Id.  367 ;  Bartholomew  v.  West,  Id.  290. 

4.  A  sale  by  Montgomery  would  drcuv  a  hurtful  cloud  over  the 
title  of  respondents,  and  will  be  restrained  by  a  court  of  equity. 
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Philips  ^  Vest,  for  Montgomery  et  al. 

The  opinion  of  the  court  was  delivered  by 

Napton,  J. — The  principal  grounds  upon  which  an  injunction 
is  asked  are :  First,  that  the  reversal  of  the  judgment  destroyed 
the  title  of  Nussberger  under  the  execution  sales,  and,  secondly, 
that  Vogler's  claim  of  the  property  as  a  homestead  rendered  the 
sale  and  purchase  of  Nussberger  a  nullity;  and  these  are  the  only 
questions  of  importance,  whether  it  be  held  that  it  was  a  case  for 
injunction  or  not. 

There  is  no  question  that  a  reversal  of  a  judgment  does  not 
invalidate  sales  under  executions  to  strangers  who  purchase  at  the 
sale,  but  as  to  parties  to  the  judgment  the  law  seems  to  be  settled 
otherwise ;  and  if  they  become  purchasers  they  take  a  title  subject 
to  the  ultimate  disposition  of  the  case.  In  this  case  the  plaintiff 
in  the  judgment  buys  and  of  course  his  title  is  affected  by  the 
infirmity,  but  he  conveys  to  a  third  person  before  the  judgment  is 
reversed,  and  the  question  is  whether  this  infirmity  attaches  to  the 
purchaser.  In  Gott  v.  Powell,  41  Mo.  420,  the  court  excepted 
the  case  where  some  third  person  has  acquired  a  "  collateral  right 
before  reversal."  The  purchaser  in  such  cases  must  be  regarded 
as  a  purchaser  without  notice,  since  he  buys  from  a  party  who 
derives  title  from  a  judgment  and  execution  valid  at  the  time,  and 
really  occupies  the  same  position  as  if  he  had  himself  bought  at 
the  sheriff's  sale.  Whilst  therefore  the  title  of  the  plaintiff  in  the 
execution  would  be  annulled  by  the  reversal  of  the  judgment,  the 
sale  or  conveyance  by  the  plaintiff  to  a  third  person  before  the 
reversal  of  the  judgment  would  be  valid,  and  the  purchaser,  sup- 
posing the  purchase  to  be  in  good  faith,  would  be  protected  from 
the  risks  which  his  vendor  would  be  subject  to.  In  this  case  the 
deed  to  Montgomery  was  made  four  days  before  the  reversal  of  the 
judgment  under  which  Nussberger  bought,  and,  so  far  as  this  point 
is  concerned,  he  must  be  regarded  as  having  acquired  a  good  title. 

But  it  is  further  objected  that  the  sheriff's  sale  was  void  because 
of  the  property  being  claimed  as  a  homestead,  and  therefore  pro- 
tected from  execution  by  our  statute  on  that  subject. 

The  construction  of  our  homestead  laws,  1  Wagner's  Statutes, 
p.  697,  has  never  so  far  as  I  have  observed  been  before  this  court; 
so  we  are  lefk  to  resort  to  the  general  practice  of  all  courts  in  con- 
struing obscure  and  doubtTul  provisions  of  a  statute  to  carry  out  as 
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nearly  as  possible  what  is  believed  to  be  its  main  scope  and  design, 
and  iQ  this  we  may  be  guided  to  some  extent  by  adjudications  in 
other  states  where  similar  laws  have  long  existed.  It  seems  too 
well  settled  in  the  various  courts  in  states  where  the  homestead  law 
has  been  discussed,  that  such  laws,  being  prompted  by  benevolent 
intentions,  are  to  be  liberally  construed,  and  in  such  way  as  to 
promote  the  design  of  securing  to  a  family  a  home  protected  from 
the  creditors  of  the  person  who  is  its  head. 

It  is  easy  to  foresee  or  imagine  cases  in  which  the  ministerial 
officers,  who  are  to  be  governed  by  it,  must  be  greatly  embarrassed 
in  regard  to  their  duty  in  executing  some  of  its  provisions,  but  I 
do  not  propose  to  anticipate  difficulties  which  may  not  occur  or 
which  fixture  legislation  may  remove. 

The  points  which  arise  on  the  present  record  have  been  mostly 
passed  on  by  courts  of  the  last  resort  having  similar  statutes  to 
oars. 

Our  statute  limits  the  homestead  in  Sedalia  where  this  case 
originated,  to  thirty  square  rods  of  ground  in  extent,  and  in  value 
not  to  exceed  $1500.  The  second  section  of  the  act  allows  the 
housekeeper  or  he^d  of  the  family  in  cases  where  the  limitation  is 
exceeded  either  as  to  quantity  or  value,  to  designate  or  choose  such 
part  as  will  not  exceed  the  limitation,  and  provides  that  where 
there  is  such  designation  or  choice,  or  where  there  is  none  made, 
in  either  event  the  sheriff  shall  appoint  three  appraisers  to  fix  the 
boundaries  and  location  of  the  homestead,  and  that  the  sheriff  shall 
then  proceed  with  the  levy  of  the  execution  on  the  residue  of  the 
real  estate. 

We  infer  from  this  section  that  in  a  case  where  a  homestead  is 
claimed,  the  sheriff  cannot  proceed  with  the  levy  until  he  has  thus 
appointed  appraisers ;  nor  does  it  seem  to  be  material  whether  the 
housekeeper  or  the  head  of  the  family  asserts  his  claim  or  not. 

It  may  be  that  he  is  absent.  This  law  is  for  the  benefit  of  the 
family,  the  wife  and  children  as  well  as  the  head  of  the  family. 
The  occupancy  of  the  house  as  a  family  residence  is  a  fact  easily 
ascertained  by  the  officer.  He  cannot  proceed  with  his  levy  until 
he  has  ascertained  in  the  mode  directed  by  the  act,  the  extent  and 
the  value  of  the  premises,  and  that  it  is  beyond  the  limit  protected 
against  executions. 

The  question  of  the  title,  we  suppose,  was  not  to  be  investigated 
hy  the  sheriff.     If  the  householder  had  no  title  the  execution  and 
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levy  was  of  course  unavailing,  and  the  law  was  designed  to  protect 
his  possession.  If,  however,  there  was  an  encumbrance  on  the 
property  merely,  the  third  section  of  the  act  directs  how  that  is  to 
be  considered. 

In  this  case  it  appears  that  Vogler  had  prior  to  the  levy  conveyed 
his  title  to  the  premises  to  one  Suess,  and  upon  this  ground  it  is 
claimed  that  he  forfeited  all  the  protection  which  the  homestead 
law  gives.  If  this  conveyance  was  in  good  faith,  and  valid,  then 
it  is  obvious  that  an  execution  and  a  sale  under  it  would  convey 
nothing ;  but  if  it  was  fraudulent,  as  it  doubtless  was  deemed  to  be 
by  the  execution-creditor,  then  the  title  was  in  Vogler,  and  the 
homestead  law  exempted  it  from  execution.  It  appears  to  be  the 
received  opinion.that  neither  a  fraudulent  conveyance  nor  an  act 
of  bankruptcy  on  the  part  of  the  head  of  the  family  will  produce 
a  forfeiture  of  the  benefits  of  the  homestead  exemption :  Cox  v. 
Wilder^  2  Dillon  C.  C.  46.  Judge  Dillon  thinks  these  laws  are 
chiefly  for  the  benefit  of  the  family  and  therefore  will  not  allow 
the  fraudulent  acts  of  the  head  of  the  family  to  subvert  the  policy 
of  the  law,  and  this  opinion  was  upon  our  Missouri  Statute. 

As  Nussberger  then  derived  no  title  from  either  execution,  levy 
or  sale,  he  could  convey  none  to  Montgomery,  and  the  proposed 
sale  by  Montgomery  would  convey  no  title.  And  this  is  urged  as 
a  reason  why  no  injunction  should  be  allowed. 

But  it  is  the  true  policy  of  courts  to  prevent  litigation,  and  a 
sale  by  the  trustee  would  undoubtedly  cast  a  doubt  over  plaintiflF's 
title,  and  embarrass  a  sale,  if  he  desired  to  sell. 

The  judgment  is  affirmed. 


LEQ  A  L    N  OTE8. 


Acts  op  the  Legislature — Presumption  as  to  tfifir  Valid- 
ity.— The  justices  of  the  Supreme  Court  of  New  Hampshire,  in  answer 
to  a  coromuDication  from  the  Governor  of  the  Stiite,  requesting  their 
opinion  on  the  validity  of  an  Act  of  the  Legislature,  which  thouj^h  it 
was  found  in  the  ofiBce  of  the  Secretary  of  State  with  other  acta  passed 
at  the  same  session,  and  was  signed  by  the  Speaker  of  the  House  of 
Representatives,  the  President  of  the  Senate,  and  by  the  Governor  him- 
self, had  never  io  fact  passed  the  House,  replied  that  it  was  their  unan- 
imous opinion  that  although  the  finding  of  an  Act  of  the  Legislature 
in  the  proper  repository,  and  properly  and  legally  signed,  \sprimd  facie 
evidence  that  the  said  act  had  been  passed  in  the  manner  required  by 
the  Constitution  to  make  it  a  valid  statute  :  Nevertheless,  the  journals 


Digitized  by  VjOOQ IC 


LEGAL  NOTES.  249 

of  each  braDch  of  the  Legislature  are  to  be  considered  and  treated  a* 
authentic  records  of  the  proceedings,  and  if  upon  their  inspection,  it 
plainly  appears  that  the  two  branches  did  not  in  fact  concur  in  the  pass- 
age of  a  bill,  that  then,  the  ^r//n^ /(fcie  evidence -will  be  overcome, 
and  the  act  will  be  held  to  be  invalid,  and  of  no  eflfect  as  a  law. 

National  Banks — Lien  on  Stock — Nat.  State  Bmk  of  Newark 
7.  Second  National  Bank  of  LouisvUley  in  the  Louisville  Chancery 
Court.  The  National  State  Bank  of  Newark,  claiming  to  be  entitled 
to  certain  shares  of  stock  in  the  Second  National  Bank  of  Louisville, 
and  in  its  possession,  filed  a  bill  in  chancery  for  the  purpose  of  com- 
pelling the  transfer  of  the  stock  on  the  books  of  the  Second  National 
Bank.  The  facts  disclosed  by  the  bjil  were  as  follows :  One  Spencer 
Scott,  the  owner  of  the  stock  in  question,  being  indebted  to  the  plain- 
tife,  (prior  to  the  3d  of  October  186C),  in  March  181)0,  transferred  the 
certificate  of  stock  to  the  plaintiffs,  and  executed  a  warrant  of  attorney 
which  was  on  the  back  of  the  certificate,  and  in  the  usual  form  for  its 
transfer.  Scott  was  afterwards  declared  a  bankrupt  in  1869,  and  duly 
discharged;  during  the  proceedings  in  bankruptcy,  the  defendants  claim- 
ing as  creditors  of  Scott,  demanded  that  the  stock  in  their  bank  should 
he  set  off  against  Scott's  indebtedness,  and  it  was  finally  assigned  to 
theiA  by  the  assignee. 

They  now  refused  to  transfer  the  stock  to  the  plaintiffs,  alleging  that 
they  were  the  lawful  owners,  and  claiming  that  it  was  rightfully  assigned 
to  them  by  virtue  of  a  clause  in  their  articles  of  association,  which 
provided,  *'  that  the  board  of  Directors  shall  have  power  to  make  a  by- 
law to  prohibit  the  transfer  of  any  stock  owned  by  a  stockholder,  who 
may  be  liable  to  th«  Bank,  either  as  principal  debtor  or  otherwise." 
That  sach  a  by-law  had  been  made,  and  Scott  being  indebted  to  the 
bank  in  a  greater  sum  than  the  value  of  the  stock,  as  early  as  Novem- 
ber 1866,  long  prior  to  the  transfer  to  the  plaintiffs,  could  not  make  a 
1^1  transfer,  and  that  they  were  therefore  entitled  in  equity,  and 
coald  not  be  compelled  to  make  a  transfer  on  their  books.  The  Vice 
Chancellor,  Harlan,  held.  That  the  National  Bank  of  Louisville  was 
incorporated  under  the  Act  of  Congress  of  1864.  That  the  prior  act 
of  1863,  the  thirty-sixth  section  of  which  provided  that  no  shareholder 
should  have  power  to  sell  or  assign  his  share  so  long  as  he  was  indebted 
to  the  bank,  was  expressly  repealed  by  the  Act  of  1864.  That  it  was 
the  evident  intention  of  Congress,  by  leaving  out  of  the  law  of  1864, 
the  thirty-sixth  section  of  the  Act  of  1863,  to  relieve  the  holders  of 
bank  shares  from  the  restrictions  imposed  by  that  section,  and  by 
leaking,  the  shares  of  stock  easily  convertible  to  enhance  their  value, 
this  was  done  advisedly,  and  the  Supreme  Court  of  the  United  Stitcs 
i^Bank  y.  Lanier^  11  Wallace  376,  in  commenting  on  the  omission, 
»y,  The  policy  on  the  sulject  tons  changed ;  it  was  manifestly  ibund  to 
be  detrimental  to  the  banking  interests,  the  transferring  of  stock  being 
one  of  the  most  valuable  franchises  conferred  by  Congress.  That  such 
being  the  case,  the  defendants  could  not  indirectly  accomplish  by  means 
of  a  by-law,  that  which  it  was  the  avowed  intention  of  Congress  to  pre- 
vent, and  such  by  law  would  fail  of  that  effect,  though  the  12th  section 
of  the  Act  does  give  the  bank  power  to  prescribe  the  manner  in  which 
ite  stock  shall  be  transferred. 

The  Vice  Chancellor  further  held  that  there  was  evidence  in  this 
case  tending  to  show  that  the  defendant  had  discounted  the  notes  of 
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Scott,  on  which  he  had  become  liable,  relying  on  the  security  of  thia 
very  stock.  That  this  was  in  direct  violation  of  the  thirty-fifth  section 
of  the  Act  of  1864,  prohibiting  "any  loan  or  discount  by  a  bank  on 
the  security  of  the  shares  of  its  capital  stock,"  also  the  purchasing  or 
holding  such  shares  unless  necessary  to  prevent  loss  on  a  debt  pre ciomly 
contracted  in  good  faith ;  and  the  transaction  being  illegal,  gave  the  de- 
fendant no  claim  to  any  property  in  the  stock.  The  Bank  having  no 
valid  lien  then,  under  the  Act  of  Congress  or  its  articles  of  association, 
the  plain tiflf  was  entitled  to  a  transfer. 

Life  Insurance — Contracts  of  Insurance  with  Public  Ene- 
mies ARE  UNLAWFUL — EXECUTED   CONTRACTS  ARE  ONLY  SUSPENDED 

BY  War— Executory  ONES  are  Abrogated. —  W.  E.  Taitt  et  al,, 
Heirs  of  Doctor  Samuel  Bond^  deceased,  v.  New  York  Lif*i  Insurance 
Company  — In  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee.  This  was  an  action  on  a  policy  of  insurance,  issued 
by  the  defendant  in  1854,  to  Dr.  Samuel  Bond,  who  then  was  and  con- 
tinued until  his  death  in  1862,  a  resident  of  the  state  of  Tengessee. 

The  policy  was  issued  in  the  usual  manner  from  the  home  office  of 
the  company  in  New  York,  the  application  being  made  and  the  policy 
transmitted  through  their  local  agent  at  Memphis. 

By  the  terms  of  the  policy,  the  insured  was  to  pay  an  anDaal*  pre- 
mium on  the  17th  day  of  October  in  each  year,  during  the  continuance 
of  the  policy,  and  upon  his  compliance  therewith,  were  at  hi^*  death  to 
pay  to  his  representatives  the  amount  of  the  policy.  Amongst  other 
things,  the  policy  also  provided  that  in  case  the  insured  *' shall  not  pay 
the  said  premiums  on  or  before  the  several  days  hereinbefore  mentioned 
for  the  payment  thereof,  then,  and  in  every  such  case,  the  said  com- 
pany shall  not  be  liable  for  the  payment  of  the  sum  insured  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine."  The  annual  pre- 
miums were  duly  paid  at  maturity  by  the  deceased,  to  the  local  agent 
of  the  defendant  at  Memphis,  up  to  and  including  the  year  1864,  the 
last  payment  being  made  in  October  of  that  year.  The  agent  of  the 
•company  continued  to  act  as  such  until  sometime  in  July  or  August,  of 
the  year  1861,  when  all  intercourse  between  the  people  of  the  state  of 
Tennessee  and  those  of  the  loyal  states,  was  cut  off  by  the  breaking  out 
of  actual  hostilities ;  whereupon  he  ceased  to  act  further  as  agent,  and 
has  never  since  acted  in  that  capacity.  On  or  before  the  17th  of  Oc- 
tober 1861,  a  tender  of  the  premium  due  in  that  year  was  made  on 
behalf  of  the  insured  to  the  agent,  which  tender  was  refused,  the  agent 
having  no  receipts  for  the  said  premium,  signed  by  the  home  officers  of 
the  company  in  his  possession.  The  officers  of  the  company,  had  no 
knowledge  of  the  tender  until  after  the  death  of  Dr.  Bond,  nor  did 
they  ever  communicate  with  their  agent  in  reference  to  the  same.  This 
sruit  was  brought  in  October  1869,  to  recover  the  amount  of  the  insur- 
ance less  the  unpaid  premiums. 

The  court,  EMaHONS,  J.,  rendered  judgment  for  the  defendant,  hold- 
ing, in  opposition  to  the  cases  of  Hamilton  v.  Insurance  Co.,  9  B  latch  ford 
534,  and  Sauds  v.  Sam^.  59  Barbour  556  :  1.  That  a  policy  of  insur- 
ance, which  indemnifies  a  public  enemy  against  loss  in  time  of  war,  is 
unlawful  J  and  where  entered  into  before  hostilities,  is  abrogated  when 
they  occur.  2.  That  where  a  life  policy  provides  that  it  shall  be  void 
upon  the  non-payment  of  premiums  within  the  time  prescribed,  such 
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pajfiDcnt  13  a  coDdltion  precedent ;  time  is  of  the  essence  of  the  contract, 
and  there  can  be  no  recovery  if  punctual  payment  is  omitted.  3.  That 
where  the  performance  of  a  condition  precedent  becomes  unlawful,  or 
by  the  act  of  God,  impossible,  this  will  not  authorize  a  recovery  on  the 
CDDtract  without  performance.  Such  a  case  is  distinguished  from  those 
io  which  subsequent  impossibility  and  illegality  are  relied  upon  as  a 
defence.  4.  That  a  contract  of  insurance,  the  continuance  of  which 
depends  upon  the  election  and  acts  of  the  insured,  is  not  like  a  debt, 
the  obligation  of  which  is  absolute,  and  which  is  only  suspended  by 
war.  5.  That  the  reasons  for  the  dissolution  of  ea^ecutory  contracts  by 
war,  are  not  alone  that  such  contracts  involve  inter-communion  across 
the  hostile  lines,  or  that  they  relate  to  property  liable  to  capture;  but 
more  especially  because  their  execution  increases  the  resources  of  the 
enemy.  6.  That  a  court  of  equity  has  no  authority  to  decree  the  spe- 
cific performance  of  an  agreement  in  favor  of  a  party  who  has  failed  to 
perform  a  condition  which  is  of  the  essence  of  the  contract,  although 
prevented  by  its  becoming  subsequently  illegal  or  impossible  by  an  act 
of  God.  7.  That  the  agency  of  one  representing  an  insurance  com- 
panj«  authorized  to  receive  premiums  and  renew  policies,  becomes  un- 
lawfal  when  the  insured  and  insurer  become  public  enemies.  See  HaU" 
cock  V.  N.  Y.  Life  Ins.  Co.,  ante,  p.  103. 

PoBLic  Parks — Constitutional  Power  op  Legislative  over 
Municipalities. — In  the  case  of  The  People  ex  rel ,  The  Board  of 
Park  Commissioners  of  Petroit  v.  The  Common  Council  of  Detroit, 
the  Supreme  Court  of  Michigan  defines  with  considerable  precision 
the  limits  of  legislative  power  over  municipal  corporations.  The  ques- 
tion arose  under  the  following  circumstances.  In  1871,  the  Legislature 
of  Michigan  created  a  Board  of  Park  Commissioners,  with  power  to 
adopt  plans  for  a  public  park  for  the  use  of  the  city  of  Detroit,  to  select 
the  needful  lands  and  make  conditional  contracts  for  the  purchase  of 
the  same,  subject  to  ratification  by  the  Common  Council  and  the  vote 
of  a  meeting  of  the  citizens,  and  upon  such  ratification  and  approval, 
Councils  were  authorized  to  issue  bonds  on  the  cretlit  of  the  city  to  pay 
fur  the  land.  The  commissioners  were  duly  appointed,  and  after  organ- 
iiation  proceeded  in  discharge  of  their  duties  to  select  what  they  con- 
sidered the  most  eligible  site,  and  reported  the  same  to  Councils,  who 
wbmilted  the  proposition  for  the  issue  of  bonds  to  pay  for  the  lands,  to 
» citizens*  meeting.  Two  meetings  were  held,  but  there  was  so  much 
confusion  and  violence  on  both  occasions,  that  no  result  was  obtained. 

The  Legislature  then,  by  an  Act  passed  in  March   1873,  greatly  en- 
larged the  powers  of  the  Commissioners,  permitted   them  to   purchase  , 
lands,  only  limiting  the  amount  to  be  paid,  and  declared   that  Councils 
should  provide  the  money  necessary  to  complete  the  purchase. 

Acting  under  this  legislation  the  Board  reported  to  Councils  that  a 
proper  site  had  been  selected,  and  land  not  exceeding  in  cost  $300,000 
W  been  contracted  for,  which  sum  they  requested  Councils  to  pay  by 
issuing  the  necessary  amount  of  bonds.  Councils  having  failed  to  make 
the  appropriation,  the  Board  applied  to  the  Supreme  Court  for  a  man- 
damus. 

In  refusing  the  writ,  the  Court  laid  down  two  propositions  as  applica- 
hie  to  the  case  :  I.  That  in  all  matters  of  general  concern  the  Legisla- 
t«rc  have  complete  control  over  municipal  corporations,  there  is  no  local 
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right  in  such  municipalities  to  act  independently  of  the  state,  and  the 
local  authorities  cannot  be  permitted  to  determine  for  themselves  whether 
they  will  contribute  through  taxation,  to  the  support  of  the  state  gov- 
ernment, or  assist,  when  called  upon  to  suppress  insurrection,  on  such 
subjects  the  state  may  exercise  compulsory  authority.  II.  That  though 
municipal  authorities  are  made  use  of  in  state  government,  and  as  such 
are  under  complete  state  control,  they  are  not  created  exclusively  for 
that  purpose,  but  have  other  objects  and  purposes  purely  local,  and  in 
which'  the  state  at  large,  except  in  conferring  the  power  and  regulating 
its  exercise,  is  legally  no  more  concerned  than  it  is  in  the  individual 
and  private  concerns  of  its  several  citizens.  Applying  these  to  the 
present  case,  the  court  say,  that  the  constitutional  principle  that  no  per- 
son shall  be  deprived  of  bis  property  without  due  process  of  law,  has 
reference  to  municipal  corporations  in  their  local  capacity,  and  there  is 
no  more  constitutional  power  in  the  Legislature  to  dictate  to  the  city  of 
Detroit  at  what  cost  it  shall  purchase,  and  how  it  shall  improve  and 
embellish  a  park  for  the  recreation  and  enjoyment  of  its  citizens,  than 
there  is  to  dictate  to  an  individual  what  he  shall  eat,  and  what  he  shall 
wear.  And  when  a  local  convenience  or  need  is  to  be  supplied,  in 
which  the  people  of  the  State  at  large,  or  any  portion  thereof  outside 
the  city  limits,  are  not  concerned,  the  state  can  no  more  by  a  process  of 
taxation,  take  from  the  individual  citizens  the  money  to  purchase  it, 
than  it  could,  if  it  had  already  been  procured,  appropriate  it  to  the 
state's  use.  And  further,  that  though,  when  the  city  of  Detroit  ac- 
cepted the  Act  of  1871,  and  appointed  commissioners  to  act  under  it, 
such  commissioners  might  possibly  be  said  to  represent  the  city,  and  in 
that  capacity  able  to  bind  it  by  their  acts,  the  same  reason  did  not  apply 
when  in  1873,  the  powers  of  the  Commissioners  were  greatly  enlarged, 
and  their  actions  were  no  longer  to  be  submitted  to  the  citizens  for  ap- 
proval, in  no  just  acceptation  of  the  term  could  they  then  be  said 
to  be  representatives  of  the  city  whose  interests  were  to  be  affected, 
without  its  consent  either  express  or  implied. 
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supreme  court  op  indiana.* 

supreme  judicial  court  of  maine.* 

court  op  appeals  op  maryland* 

supreme  court  op  new  york.* 

Action. 

Money  paid  under  Mistake  of  Law—  Voluntary  Payment — Necessity 
-Duress. — It  is  well  settled  by  the   current  of  authority,  that  where 


>  From  James  B.  Black,  Esq.,  Reporter  ;  to  appear  in  41  Ind.  Reports. 
•From  Edwin  B.  Smith,  Esq.,  Reporter;  to  appear  in  61  Me.  Reports. 

•  From  J.  Shaaf  Stockctt,  Esq.,  Reporter ;  to  appear  in  38  Md.  Reports. 

*  Prom  Hon.  0.  L.  Barbour ;  to  appear  in  vol.  65  of  his  Reports. 
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money  is  paid  with  a  full  knowledge  of  all  the  facts  and  circumstances 
npoD  which  it  is  demanded,  or  with  the  means  of  such  knowledge,  it 
eiDDot  he  recovered  hack  upon  the  ground  that  the  party  supposed  he 
was  bound  in  law  to  pay  it,  when  in  truth  he  was  not.  Nor  can  money 
Tolantarily  paid  upon  demand,  though  the  demand  be  unjust,  be  recov- 
ered back  where  the  party  paying  has  full  knowledge  of  all  the  facts. 
But  if  there  be  a  controlling  necessity  in  the  case,  arising  from  the 
peculiar  circumstances  under  which  the  money  is  demanded,  the  rule 
does  not  apply.  This  controlling  necessity  may  arise  from  duress  as 
applied  to  the  property,  as  well  as  to  the  person,  and  where  one  person 
is  io  possession  of  the  goods  or  property  of  another,  and  refuses  to 
deliver  the  same  up  to  that  other,  unless  the  latter  pays  him  a  sum  of 
money  which  he  has  no  right  to  receive,  and  the  latter,  in  order  to  obtain 
possession  of  his  property,  pays  that  sum,  the  money  so  paid  is  a  pay- 
ment by  compulsion,  and  may  be  recovered  back.  So,  if  the  property 
be  not  actually  in  the  possession  of  a  person,  but  he  has  such  control  over 
it  as  to  o;ive  him  an  undue  advantage  over  another,  and  money  is  there- 
fore paid  to  remove  such  control,  or  if  thereupon  it  is  agreed  between 
the  parties  that  if  the  money  is  so  paid,  it  shall  not  he  regarded  as  a 
Toluntary  payment  and  may  be  recovered  back  if  the  party  paying  is 
otherwise  entitled  to  recover,  such  recovery  may  be  had:  Ijafoyette  and 
IndtanapolU  Hailrowl  Co.  v.  PaUison,  41  Ind. 

During  the  rebellion,  A.  had  a  contract  to  furnish  the  government 
with  a  certain  number  of  beef  cattle  during  two  months,  and  for  the 
purpose  of  filling  such  contract  went  to  Chicago  and  made  a  contract 
with  a  railroad  company  to  ship  cattle  to  the  city  of  Indianapolis  at 
$65  per  car;  and  leaving  an  agent  to  ship,  he  returned  to  Indianapolis 
to  receive  the  cattle.  The  cattle  of  the  first  shipment  of  two  car-loads 
were  sent  to  the  cattle  yard  of  A.,  and  after  a  few  days  a  bill  for  $201.02 
was  sent  to  A.,  which  he  refused  to  pay,  and  informed  the  agent  of 
the  railroad  company  that  he  had  a  contract  for  the  shipment  at  $65  per 
car;  the  agent  denied  knowledge  of  any  such  contract,  and  insisted  that 
the  bills  must  be  paid  as  presented,  and  that  he  would  not  deliver  any 
futore  car-loads  of  cattle  until  the  freight  was  paid,  as  he  made  it  up 
from  the  way-bills,  and  that  the  bill  included  other  items  besides  freight, 
which  he  could  itemize.  It  was  agreed  that  A.  should  pay  under 
protest,  and  also  future  freight,  and  the  cattle  should  be  delivered  as 
they  arrived,  and  A.  should  reserve  the  right  to  recover  any  sum  so  paid 
ttnjo^tly.  In  pursuance  of  this  agreement,  the  agent  delivered  the  cattle 
»t  the  yard  of  A.  as  they  arrived  from  time  to  time,  and  as  soon  as  the 
bilk  were  prepared  they  were  paid  by  A.  Held,  that  the  payments  were 
not  voluntary,  and  that  A.  could  recover  all  sums  so  paid  in  excess  of 
his  contract  price :  Id. 

Appearance. 

A  voluntary  and  general  appearance  in  an  action,  not  only  gives 
jurisdiction  of  the  parties,  but  cures  any  irregularity  in  the  service  of 
process :  Carpentier  v.  Minium  et  al.y  65  Barb. 

Canal.     See  Constitutional  Law. 
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Common  Cabbier. 

WJien  Litdnlity  Ceases — Forwarder. — Where  a  common  carrier  takes 
goods  to  forward  and  deliver,  if  within  his  route,  if  not,  to  deliver  to 
the  connecting  express  or  a  stage  at  the  most  convenient  point,  his  lia- 
bility as  a  common  carrier  ceases  when  the  goods  arrive  at  such  conve- 
nient point  of  intersection.  The  common  carrier  then  becomes  a  for- 
'  warder,  and  he  ceases  to  be  an  insurer  of  the  safety  of  the  goods  for- 
warded:  Inhabit  ants  of  Plantation  No,  4,  Y.J.  Mall  et  a/.,  61  Me. 
In  a  suit  against  such  forwarder  for  negligence,  the  burden  of  proof 
is  on  the  plaintiff  to  establish  the  same :  Id, 

Constitutional  Law. 

Eminent  Domain — Legislatioe  Authority — Delegation  of  Poioer. — 
The  right  of  eminent  domain  is  inherent  in  the  government.  It  is  not 
conferred,  but  limited  by  the  constitution,  and  the  limit  is  not  upon  the 
amount  of  the  estate  to  be  t^ken,  but  it  only  requires  just  compensation. 
No  property  can  be  taken  without  legislative  authority,  and  in  the  man- 
ner, and  for  the  purposes,  and  to  the  extent  authorized.  Courts  cannot 
extend  or  limit  these.  The  necessity  for  such  condemnation  must  be 
determined  by  the  legislature,  and  cannot  be  questioned  by  the  courts. 
If  the  legislature  attempt  under  this  power  to  take  property  confessedly 
not  for  public  use,  then  the  courts  may  prevent  it.  Where  the  state  has 
taken  a  fee  simple  or  authorized  the  taking  thereof,  and  compensated 
the  owner  therefor,  the  subsequent  abandonment  of  the  yse  will  not 
reinvest  the  owner  with  the  title.  If  simply  an  casement  is  taken,  the 
rule  is  otherwise.  The  right  of  determining  the  necessity  of  the  work 
may  be  delegated,  and  courts  and  juries  may  be  called  upon  to  determine 
as  to  its  necessity :   The  Water  Works  Co.  v.  Burkhart,  41  Ind. 

Canals — Ice, — The  legislature  of  this  state  authorized  its  public 
agents  to  appropriate  a  fee  simple  in  the  lands  taken  for  the  construc- 
tion of  its  canals  :  Id. 

The  former  owner  had  no  right  to  take  ice  from  the  canal  :  Id, 

Corporation. 

Power  to  hold  Real  Estate —  Will — Devise  of  Real  Estate  to  Count y, 
— A  devise  of  lands  in  these  words :  "  I  give  and  bequeath  unto  the 
board  of  commissioners  of  Kosciusko  county,  to  be  appropriated  by  the 
board  of  commissioners,  and  their  successors  in  office,  for  the  use  of 
Kosciusko  county  forever,"  &c.,  vested  the  absolute  title  in  fee  simple 
in  the  lands  in  the  county  of  Kosciusko,  to  be  managed  by  the  board  of 
commissioners  or  such  other  body  or  persons  as  the  General  Assembly  has 
provided  or  may  provide  to  take  the  place  of  the  board  of  commission- 
ers :  Hay  ward  v.  Davidson^  41  Ind. 

With  reference  to  their  power  to  take  and  hold  real  estate,  corpora- 
tions may  be  classified  as  follows  : — 

1st.  Those  whose  charter,  or  law  of  creation,  forbids  that  they  shonld 
acquire  and  hold  real  estate.  Such  corporations  cannot  take  and  hold 
real  estate,  and  a  deed  or  devise  to  such  a  corporation  can  pass  no  title. 

2d.  Those  whose  charter,  or  law  of  creation,  is  silent  as  to  whether 

they  may  or  may  not  acquire  and  hold  real  estate.     In  such  a  case,  if 

#        the  objects  for  which  the  corporation  is  formed  cannot  be  accomplished 
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without  acc|uiring  and  holding  real  estate^  the  power  so  to  do  will  be 
implied 

3d.  Those  whose  charter,  or  law  of  creation,  authorizes  them,  in  some 
cases,  and  for  some  purposes,  to  take  and  hold  the  title  to  real  estate. 

4th.  Thoso  whose  charter,  or  law  of  creation,  confers  upon  them  a 
geoeral  power  to  acquire  and  hold  real  estate.  Corporations  thus  em- 
powered may  take  and  hold  real  estate,  as  freely,  fully,  and  perfectly  as 
aataral  persons  may  take  and  hold  :  Id. 

Counties  are  quasi  corporations,  and  fall  within  the  third  class  above 
giren,  and  in  some  cases,  and  for  some  purposes,  are  authorized  to  take 
ind  hold  title  to  rell  estate.  They  are  expressly  empowered  to  acquire 
and  hold  title  to  real  estate  for  a  location  for  county  buildings  and  for 
a  poor-farm,  and  there  may  be  other  instances  :  Id. 

Where  a  corporation  is  authorized  to  acquire  and  hold  title  to  real  es- 
tate for  some  purposes,  it  cannot  be  made  a  question  by  any  party,  ex- 
cept the  state,  whether  or  not  real  estate  acquired  by  such  corporation 
has  been  acquired  for  the  authorized  uses  or  not :  Id. 

County.     See  Corporation. 

COVE.VANT. 

Legal  Tender  Notes. — A  covenant  in  a  lease,  by  the  lessee,  to  pay 
jearlj  lo  the  lessor,  his  heirs  and  assigns  for  ever,  the  yearly  rent  of  six- 
pence sterling  for  every  acre  of  land  *•  in  current  money  of  the  state  of 
New  York,  equal  in  value  to  money  of  Great  Britain,"  is  not  one  to  pay 
rent  in  money  generally,  nor  is  it  one  that,  by  its  terms,  expressly  binds 
the  lessee,  his  heirs  and  assigns,  to  pay  the  rent  in  gold  or  silver  coin  ; 
but  is  a  covenant  which  is  not  performed  by  a  tender  of  the  same 
number  of  dollars,  of  the  notes  of  the  United  States,  which  the  rent 
amounts  to  in  dollars,  when  reckoned  at  sixpence  sterling  for  every 
acre  of  the  leased  premises :  Stranaghan  v.  Youmans^  65  Barb. 

The  lessor  upon  such  a  covenant,  is  bound  to  accept  the  notes  of  the 
United  States  in  payment  for  the  rent,  for  the  reason  that  by  the  laws 
of  Congress  such  notes  are  current-money  of  New  York.  But  if  the 
rent  is  paid  in  such  notes,  the  lessee  must  pay  enough  to  mako  the 
number  of  dollars  paid  equal  in  value  to  the  same  number  of  dollars 
in  money  of  Great  Britain,  that  being  what  the  covenant  binds  him  to 
do:  Id. 

Upon  such  a  covenant,  the  rent  may  be  paid  dollar  for  dollar  in  gold 
and  silver  coin  of  the  United  States,  because  such  coin  is  current- 
money  of  the  state  of  New  York  :  Id 

Criminal  Law. 

Murder — Evidence — Experts. — Whenever  the  matter  of  inquiry  is 
such  that  inexperienced  persons  are  unlikely  to  prove  capable  of  forming 
a  correct  judgment  upon  it;  or  when  it  so  far  partakes  of  the  nature  of 
a  science  or  trade,  as  to  require  a  previous  habit  or  experience  or  study, 
in  order  to  the  attainment  of  a  knowledge  of  it,  the  opinion  of  experts 
is  admi«»ible ;  but  if  the  matter  of  inquiry  be  not  such  as  to  require 
any  peculiar  habits  or  study,  in  order  to  qualify  a  person  to  understand 
it,  then  such  evidence  is  not  admissible  :  Davis  v.  The  State,  38  Md. 

On  a  trial  for  murder,  it  was  shown  that  the  body  of  the  murdered 
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man  was  discovered  in  the  sink  or  bin  of  his  mill,  with  several  wounds 
on  the  head,  one  of  which  involved  a  fracture  of  the  skul),  and  that  a 
crowbar  found  in  the  mill  fitted  the  depression  in  the  skull,  caused  by 
the  fracture.  Hddy  That  these  facts  were  suflBcient  to  lay  the  founda- 
tion for  the  admissibility  of  the  evidence  of  medical  experts,  who  from 
their  knowledge  and  experience  in  regard  to  the  nature  of  wounds,  were 
better  qualified  than  ordinary  persons  to  form  an  opinion  as  to  how  and 
by  what  means  the  injuries  thus' found  on  the  head  of  the  deceased, 
were  inflicted :  Id. 

Damages.     See  Husband  and  Wife. 

Wrongful  Enlistment  of  Apprentice. — A  negro  apprentice,  aged  about 
seventeen  years,  was  enlisted  in  the  army  of  the  United  States  for  three 
years,  by  his  master,  as  a  substitute  for  his  son  who  had  been  drafted. 
The  substitute  served  in  the  army  about  fourteen  months  and  was  then 
discharged;  sometime  afterward  he  brought  a  suit  against  his  former 
master  to  recover  damages  for  loss  and  injury  alleged  to  have  been  sus- 
tained by  having  been  wrongfully  enlisted.  At  the  tfial  he  gave  no 
evidence  to  show  that  he  had  been  injured  either  in  bWy  or  mind  by 
his  service  in  the  army,  or  that  he  had  incurred  any  expense  in  conse- 
quence of  his  enlistment.  The  time  of  his  service  in  the  army  was 
embraced  within  the  term  of  his  apprenticeship.  But  as  reflecting  upon 
the  quantum  of  damages  which  the  plaintiff  supposed  himself  entitled 
to  recover,  be  proved  by  a  substitute  broker  what  was  the  price  usually 
paid  for  substitutes  at  the  time  he,  the  plaintiff*,  was  enlisted.  Hdd^ 
That  such  evidence  was  inadmissible  as  furnishing  no  proper  criterion 
for  assessing  damages  for  any  loss  sustained  by  the  plaintiff  in  respect 
of  either  time  or  property  for  which  he  could  claim  to  recover :  Grent  v. 
Cole,  38  Md. 

Debtor  and  Creditor.     Sqq  Husband  and  Wife;  Payment. 

Appropriation  of  Payments. — Whenever  a  defendant  is  exonerated  by 
the  Statute  of  Frauds  from  liability  upon  his  oral  promise  to  pay  for 
certain  goods  furnished  by  the  plaintiff"  to  a  third  person  before  a  certain 
date  and  liable  for  those  furnished  afterwards,  payments  made  by  him 
on  the  orders  of  such  third  person,  drawn,  payable  upon  the  account 
generally,  without  reference  to  the  question  of  liability,  may  be  applied 
by  the  creditor  to  the  oldest  item  :  Murphy  v.  Webber^  61  Me. 

Deed.     See  Equity. 

DOMICIL. 

Change  of  Residence — Intention. — To  constitute  a  change  of  doniicil 
there  must  be  a  concurrence  of  the  intention  to  make,  and  the  fact  of 
making,  such  change :  Parsons  v.  Bangor,  61  Me. 

On  the  30th  of  March,  a  person,  who  had  previously  disposed  of  the 
greater  portion  of  his  furniture  and  his  other  personal  property,  paid  his 
bill  at  the  public-house  in  Bangor,  at  which  he  had  been  boarding  with 
his  wife  for  several  years,  left  that  city  and  upon  the  1st  day  of  April 
arrived  at  New  York,  engaged  a  boarding  place  and  went  into  business 
there  in  pursuance  of  an  agreement  entered  into  some  time  before  :   it 
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being  arranged  that  his  wife  should  follow  him  as  soon  as  a  boarding 
place  was  obtained.  Ueld^  that  such  person  was  not  liable  to  taxation 
ia  Bangor  on  the  1st  day  of  April :  Id. 

The  acts  and  intentions  of  the  wife  do  not  affect  the  domicil  of  the 
hosband:  Id. 

Dower. 

Not  barred  by  joining  in  Deed  as  against  Attaching  Creditor. — Where 
1  wife  joins  in  a  deed  with  her  husband  for  the  purpose  of  releasinj^ 
dower,  she  will  not  be  barred  thereby  in  a  suit  for  dower,  by  her,  against 
I  third  person  who  holds  the  lands  by  an  attachment  against  the  husband 
prior  to  said  deed  and  a  levy  made  afterwards,  the  tenant  having  no 
estate  or  claim  under  such  deed  :  French  v.  Crosby^  61  Me. 

Duress.     See  Action, 

Eminent  Domain.     See  Constitutional  Law. 

Equity. 

Power  of  Court  to  reform  Deed  of  Real  jE^s/a^c.-Where  the  complainant 
barjrained  one  parcel  of  tand,  and,  by  a  mistake  of  both  pnrties,  conveyed 
another  parcel  to  the  respondent,  the  equitable  jurisdiction  of  this  court 
will  authorize  it  to  reform  such  deed  according  to  the  intention  of  the 
parties,  and,  by  decree,  to  protect  the  interests  of  such  persons  as  may 
legally  claim  to  hold  the  correct  premises  through  and  under  the  re- 
spondent: Burr  V.  Hutchinson,  61  Me. 

Former  Recovery. 

Judgment^  wJien  it  bars  another  Suit — Contribution,  Bight  to  compel. 
—A  verdict  and  judgment  rendered  in  a  suit  upon  a  joint  and  several 
note  in  favor  of  one  surety  will  not  be  a  bar  to  another  suit  against 
another  surety  upon  such  note,  unless  it  is  shown  that  the  first  verdict 
was  rendered  upon  a  defence  which  would  be  an  extingui.shment  of  the 
caose  of  action  ;  or  unless  the  grounds  of  defence  set  up  in  both  cases 
are  shown  to  be  identical :  Hill  v.  Morse,  61  Me. 

A  surety  who  has  been  discharged  from  his  primary  liability  upon  a 
note,  may  be  held  to  contribute  to  reimburse  a  proportional  part  thereof 
to  a  CO  surety  who  has  been  subsequently  compelled  to  pay  it :  Id. 

Fraudulent  Conveyance.     Sec  Husband  and  Wife. 

Highways. 

Dedication  and  Acceptance — Dedication  and  acceptance  by  the  public 
authorities,  create  a  highway,  without  regard  to  the  length  of  time  it 
way  have  been  used:    Chapman  v.  Swan,  65  Barb. 

Etloppel, — Neither  recognition  nor  acquiescence  can  operate  by  way 
*f  estoppel,  until  the  expiration  of  twenty  years  from  the  commencement 
of  the  user.  When  the  twenty  years  have  run,  the  right  of  the  public 
is  perfect,  without  regard  to  the  mode  in  which  the  acquiescence  of  the 
owner  of  the  land  has  been  manifested  :  Id. 

Obstructions. — Although  towns  are  not  obliged  to  keep  the  whole  of  a 
highway,  from  one  boundary  to  the  other,  free  from  obstructions  and  fit 
for  the  use  of  travellers,  the  principle  cannot  apply  to  the  streets  of  a 
wWoyc ;    Wright  v.  Saunders,  65  Barb. 
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No  person,  whether  he  be  owner  or  not,  has  the  right  to  6b8trucl  a 
highway,  either  by  placing  obstructions,  or  making  excavations  therein. 
Such  obstructions  are  public  nuisances,  and  may  be  abated  by  any  per- 
son injured  thereby.  And  the  person  making  such  obstructions  is  liable 
to  the  injured  party  for  such  damages  as  may  be  sustained  by  reason 
thereof:  Id. 

Digging  post-holes  in  a  street  is  a  public  nuisance,  although  it  be  done 
in  a  part  of  the  street  not  used,  nor  susceptible  of  use  by  the  public,  by 
reason  of  natural  obstructions  therein  :  Id. 

Liahillty  for  obstructing. — When  the  act  done  is  a  nuisance,  the  lia- 
bility of  the  party  causing  it,  for  the  consequences,  follows  as  a  matter 
of  course,  provided  the  person  injured  by  such  act  is  himself  free  from 
negligence:  Id, 

Husband  and  Wife.     See  Domicil;  Dower. 

When  Deed  from  the  Wife  to  the  Husband  is  inialid —  When  Pur- 
chaser at  a  Trmtees  Sate  will  be  relieved  from  the  Purchase. — A  deed 
from  a  married  woman  of  her  separate  estate,  directly  to  her  husband, 
is  a  nullity;  and  upon  the  death  of  the  husband,  he  having  survived 
his  wife,  the  property  will  descend  to  her  heirs  at  law  :  Preston^  Trustee^ 
V.  Fryer,  38  Md. 

Where  a  trustee  sells  property  under  a  decree  in  equity,  representing 
the  title  to  be  indisputable,  and  the  purchaser  afterwards  discovers  that 
the  title  is  defiictive,  the  court  will,  even  after  the  final  ratification  of 
the  sale,  on  his  petition,  the  purchase-money  not  having  been  distributed, 
annul  the  sale,  and  require  the  trustee  to  refund  the  purchase-money :  Id, 

Alienation  of  Real  Estate — Fraudulent  Conveyance. — A  conveyance 
of  real  estate  may  be  made  by  a  husband  to  his  wife  without  the  inter- 
vention of  trustees,  and  such  conveyance  will  be  upheld  unless  the 
rights  of  creditors  are  injuriously  affected  thereby :  Broohbank  et  ux. 
V.  Kennnrd^  41  Ind. 

A  husband  may  convey  to  his  wife  a  reasonable  amount  of  property, 
leaving  ample  in  his  hands  for  the  payment  of  his  debts,  and  such  con- 
veyance will  be  valid,  at  least  as  against  future  creditors  :  Id. 

That  a  conveyance,  executed  by  a  husband  directly  to  his  wife,  has 
not  been  recorded  for  a  year,  and  until  after  the  contraction  of  debts  by 
the  husband,  cannot,  of  itself,  render  it  void  :  Id. 

Measure  of  Damnges  in  Trespass  de  bonis  asportatis — Right  of  a 
Married  Wonvm  to  sue  by  her  Next  Friend. — Where  goods  belonging  to 
a  married  wumnn  in  her  individual  right,  being  the  stock  in  trade  of  a 
retail  tobacco  and  cigar  store  carried  on  by  her,  are  seized  and  taken 
away  under  an  execution  against  her  husband,  and  her  business  is 
thereby  destroyed,  she  is  entitled,  in  an  action  of  trespass  de  bonis  as- 
portatis against  the  creditor  of  her  husband,  and  the  constable  who 
levied  the  execution  and  took  possession  of  the  goods,  to  recover  in 
damages  for  such  injury  as  she  sustained  because  of  the  taking  of  the 
goods  and  the  breaking  up  of  her  business,  and  the  jury  may  give  puni- 
tive damages  if  they  find  the  defendants  acted  after  notice,  and 
wantonly:  Strasburger  v.  Barber  j  38  l\ld. 

Where  the  goods  of  a  married  woman  being  her  separate  estate,  and 
her  stock  in  trade  as  proprietor  of  a  retail  t<»bacco  and  cigar  store,  are 
taken  under   an  execution   against  her  husband,  the  creditor   having 
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probable 'Cause  to  believe,  and  believing  tbat  tbej  were  the  property  of 
the  husband,  and  having  caused  the  officer  to  take  the  same  under  a 
hondjide  claim  of  title  and  right  under  the  law,  and  without  any  mali- 
cioos  motive  or  purpose  to  harass  or  injure  the  wife,  and  the  goods  are 
restored  within  a  short  time  after  their  seizure  and  removal,  the  measure 
of  damages  in  an  action  of  trespass  de  bom's  asportatis  against  the  credit- 
or and  officer,  by  the  wife,  for  such  seizure  and  removal,  should  be  re- 
stricted to  the  injury  resulting  to  the  plaintiff  from  the  taking,  carrying 
away  and  detention  of  the  goods,  and  the  profits  which  might  have  been  ' 
made  by  their  sale,  and  any  depreciation  in  the  value  thereof  in  the 
interval  between  the  actual  levy  and  removal  and  their  subsequent  res- 
toration to  the  plaintiff:  Id. 

Under  article  45,  section  4,  of  the  code  of  public  general  laws,*  a 
married  woman  may,  by  her  next  friend,  and  without  her  husband  join- 
ing in  the  action,  sue  in  trespass  de  bonis  asportatis  to  recover  damages 
for  the  taking  and  carrying  away  of  her  goods  and  chattels,  under  an 
execution  against  her -husband  :  Id, 

Witness  not  competent  under  the  Acts  of  1864,  cA.  109,  and  1868,  cA. 
116 — Legal  Presumption  of  Marriage — When  the  Valid  if  i/  of  a  Foreign 
Marriage  is  recognized  in  this  Staie — Particular  Marriage  when  asserted^ 
to  be  proved  affirmatively,  &c. — A  woman  claiming  the  right  as  the 
widow  of  a  deceased  person  to  administer  upon  his  estate,  is  not  compe- 
tent under  the  Act  of  1864,  ch.  109,  as  modified  by  the  Act  of  1868, 
ch.  116,  to  testify  as  to  the  factum  of  her  marriage  with  the  intestate  : 
Retlgrave  v.  Redgrave,  38  Md. 

When  parties  live  together  ostensibly  as  man  and  wife,  demeaning 
themselves  toward  each  other  as  such,  and  are  received  into  society,  and 
treated  by  their  friends  and  relations  as  having  and  being  entitled  to  that 
status,  the  law  will,  in  favor  of  morality  and  decency,  presume  that  they 
have  been  legally  married  :  Id. 

Where  proof  is  offered  from  which  a  marriage  may  be  inferred,  the 
presumption  is  that  it  was  duly  and  legally  contracted  according  to  the 
Uw  of  the  place  or  country  in  which  it  occurred  ;  and  when  contracted 
in  a  foreign  state  or  country,  the  validity  of  such  marriage  is  recognized 
in  this  state,  although  it  may  not  have  been  attended  with  the  same 
formal  ceremonies  as  are  required  for  the  celebration  of  a  valid  marriage 
by  the  law  of  Maryland  :  Id. 

Where,  upon  a  question  of  marriage,  a  person  assumes  to  prove  that  a 
valid  marriage  was  celebrated  on  a  particular  occasion  as  testified  to  by 
a  party  to  the  transaction,  it  is  incumbent  upon  the  person  asserting 
finch  marrias;e,  to  show  affirmatively  that  it  was  in  all  respects  in  con- 
formity to  law ;  and  failing  in  this,  he  will  not  be  permitted  to  rely 
upon  other  facts  and  circumstances  of  the  case  as  the  ground  of  a  pre- 
sumption, that  a  marriage  may  have  taken  place  between  the  parties  on 
some  other  and  different  occasion  from  that  spoken  of  by  the  witness  :  Id, 

Insurance. 

AgaU —  Who  is — Insurance  upon  open  Policy  —  When  effected,  — 
^hen  an  insurance  company  issues  to  a  person  an  open  policy,  with 
Wanks  therein  for  the  endorsement  of  risks  agreed  upon  by  him  and 
kiaok  certificates  for  the  description  of  the  risks  thus  agreed  upon  to  be^ 
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signed  by  him,  with  p.ithority  to  take  the  premiuDis,  he  is  to  be  deemed 
an  ngent  of  the  company  :  Wass  v.  Maine  Mutual  Marine  Insurance  Co.f 
61  Me. 

When  an  open  policy  is  issued  "  on  property  on  board  vessel  or  ves- 
sels, at  and  from  port  or  ports  in  the  United  States  and  foreign  coun- 
tries, with  such  other  risks  as  may  be  agreed  on,  as  per  endorsement 
hereon,  accepted  by  the  company,"  and  the  risk  is  agreed  upon,  the 
premium  paid,  and  the  endorsement  thereof  made  by  the  agent,  the  in- 
surance is  effected :  Id. 

Life  Insurance — Construction  of  the  Statutes  relating  to  the  dtsposi- 
tion  of  Moneys  arising  tlierefrom, — One  who  dies  insolvent  can  make 
no  testamentary  disposition  of  the  fund  accruing  from  an  insurance 
policy  upon  his  life  if  he  leaves  neither  widow  nor  child  ;  in  such  event, 
the  insurance-money  becomes  assets  for  the  payment  of  debts  :  HaZh- 
away  V.  Sliennariy  61  Me. 

A  person  having  an  insurance  upon  his  life,  dying  insolvent,  leaving 
a  widow  and  children,  may  bequeath  the  insurance-money  among  them 
as  he  pleases;  but  he  cannot  bestow  it  by  will  upon  any  other  persons. 
The  power  to  dispose  of  such  fund  by  will,  conferred  by  R.  S.,  c.  75,  § 
10,  is  limited,  in  case  of  insolvency,  to  a  disposition  among  the  widow 
and  children  of  the  deceased  :  Id, 

An  intention  on  the  part  of  a  testator,  by  his  will,  to  dispose  of  the 
fund  arising  from  an  insurance  policy  upon  bis  life,  will  not  be  inferred 
from  the  fact  that  his  bequests  were  ultimately  found  to  exceed  the 
whole  amount  of  his  estate  exclusive  of  this  fund  ;  nor  from  the  fact 
t|jiat  he  designated  a  person  as  the  legatee  of  the  residue  of  his  property 
of  every  description  whatsoever.  "  The  testator's  intention  to  change 
the  direction  which  the  law  gives  to  this  very  peculiar  species  of  prop- 
erty is  not  to  bo  inferred  from  general  provisions  in  his  will,  the  fulfil- 
ment of  which  might  require  the  use  of  such  money,  but  must  be  ex- 
plicitly declared :"  Id. 

Interest. 

When  the  vendee,  in  a  contract  for  the  purchase  and  sale  of  real 
estate,  takes  possession  of  the  property  as  owner,  without  having  paid 
the  purchase-money,  he  is  bound  to  pay  interest :  Parker  v.  Parker,  65 
Barb. 

Judgment.     See  Former  Recovery.     Set-Off. 

A  judgment  may  be  assailed  collaterally  for  fraud,  by  persons  not 
parties  to  it,  or  privies  who  are  injured  by  it.  Thus  it  is  competent  for 
a  creditor  to  assail  collaterally  a  judgment  against  his  debtor  for  that 
cause  :  Spicer  et  al.  v.  Waters,  65  Barb. 

Jurisdiction. 

It  is  too  late  to  raise  an  objection  to  the  jurisdiction  of  the  court, 
after  an  unqualified  appearance  in  the  action  :  Oirpentier  et  al.  v.  Min- 
turn  et  al,  65  Barb. 

Sufficient  is  shown  to  sustain  the  action  when  it  appears  that  the  court 
has  general  jurisdiction  of  the  subject-matter,  and  the  parties  have 
voluntarily  submitted  to  the  jurisdiction  of  the  court:  Id. 

Legal  Tender  Notes.     See  Covenant. 
Marriage.     See  Husband  and  Wife, 
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MORTOAOE. 

&ile  hy  Mortgage — Incuhquacy  of  Prlc^t — M(/rtgagees  Sale  set 
nsule — Duties  of  a  Mortgagee  selling  the  Mortgaged  Property. — A 
sale  in  all  other  respects  uaobjectiouable,  will  uot  be  set  aside  for  inade- 
quacy of  price,  unless  the  sum  reported  be  so  grossly  inadequate  as 
to  indicate  a  want  of  reasonable  judgment  and  discretion  in  the  trustee  : 
Honey  V.  Hough,  38  Md. 

The  duties  of  a  mortgagee  in  selling  the  mortgaged  property  under  a 
power  contained  in  the  mortgage,  are  analogous  to  those  of  a  trustee 
under  a  decree ;  and  the  court  will  determine  upon  the  propriety  of  the 
sale  reported  by  the  mortgagee,  as  in  the  case  of  an  ordinary  trustee, 
exercising  towards  the  former,  however,  great^jr  care  and  strictness  ; 
more  especially  when  he  has  reported  himself  as  the  purchaser  at  a  great 
depreciation  :  LI, 

Negligence. 

Pleading — Railroad. — A  complaint  seeking  a  recovery  from  a  rail- 
road company  on  the  ground  of  negligence  in  running  a  train  of  cars, 
whereby  the  plaintiff  has  been  injured,  must  expressly  allege  that  the 
injury  occurred  without  the  fault  or  negligence  of  the  plaintiff,  or  it 
njust  clearly  appear  from  the  facts  which  are  alleged  that  such  must 
have  been  the  case  :  Maxfield  v.  C  /.  dh  L.  Railroad  Co.,  41  Ind. 

Officer. 

Permit — Rights  of  Assignee  under — Delivery — Sale  on  Mesne  Process 
— Notice  of — An  assignment  of  a  permit  to  cut  timber  transfers  to 
the  assignee  the  trees  afterwards  cut  under  it,  so  as  to  enable  him  to 
maintain  an  action  of  trespass  against  an  officer  attaching  the  lumber 
as  the  property  of  the  assignor :  Siwyer  v.  Wilson^  61  Me. 

An  officer  who  sells  attached  property  upon  mesne  process,  without 
giving  the  notice  required  by  law,  becomes  a  trespasser  ah  initio,  and 
will  not  be  permitted  to  show  in  defence  of  a  suit  against  him  that  the 
conveyance  of  the  attached  property  by  the  debtor  named  in  such  pro- 
cess to  the  party  suing  the  officer  was  fraudulent  and  void  as  to  credit- 
ors: Id. 

A  notice  of  a  sale  of  goods  taken  and  appraised  on  mesne  process, 
defective  for  want  of  sufficient  time,  is  not  cured  by  a  postponement  of 
the  sale  on  the  day  appointed  therefor  to  one  remote  enough  to  answer 
the  statute  requirement.  The  officer  cannot  make  a  valid  sale  at  the 
adjournment  that  would  be  invalid  if  made  on  the  day  originally  dcsig- 
nited:  Id, 

Payment. 

Agreement  to  extend  Time. — To  render  an  agreement  to  extend  the  time 
of  payment  of  a  note,  or  other  demand  valid,  it  must  be  supported  by 
a  good  consideration  :  Marcellns  v.  Countrymen^  65  Barb. 

Mistake  or  Ignorance  of  Pacts — Rescinding  Contract. — Where  debt- 
ors give  to  their  creditor,  in  full  payment  and  discharge  of  the  debt, 
the  promissory  note  of  third  persons,  who  had  previously  failed  and  be- 
come insolvent,  though  that  fact  was  unknown  t)  the  parties nt  the  time 
of  the  transfer,  the  creditors  may  rescind  the  contract,  unless  it  ap- 
pears that  he  agreed  to  receive  the  note  in  payment  wheth'^r  the 
oakers  had  failed  or  not :  Roberts  v.  Fisher,  65  Barb. 

There  is  do  doubt  of  such  a  rule  beiu;;  well  settled  law  in  the  casQ 


Digitized  by  VjOOQ IC 


202  ABSTRACTS  OF  RECENT  DECISIONS. 

of  bank-bills,  and  the  decision  of  the  Court  of  Appeals  in  Roberts  v. 
Fisher  J  (43  N.  Y.  159,)  must  be  regarded  as  applying  the  same  rule  to 
promissory  notes :  Id. 

Where  it  appears  from  the  whole  evidence  that  both  parties  were 
acting  in  ignorance  of  the  failure  of  the  makers,  this  givas  the  creditors 
the  right  to  rescind  the  contract  on  discovery  of  the  mistake :  I<1. 

Pleading.     See  Negligence;  Set-Off, 

Receipt. 

A  receipt  for  government  bonds,  which  describes  them  by  their  num- 
bers and  amounts,  and  in  which  it  is  stated  :  "  These  bonds  we  hold 
subject  to  the  order  of  J.  L.  P.,  at  ten  days'  notice,  agreeing  to  collect 
the  coupons  for  his  account  free  of  charge,  and  to  allow  him  2  per  cent, 
per  annum  interest  on  the  par  value  of  said  bonds."  &c.,  makes  it  the 
duty  of  the  signer  to  return  the  same  bonds  received  by  him  on  ten 
days'  notice  :  Palmer  v.  Hussei/y  65  Barb. 

He  is  bound  to  protect  the  bonds  and  to  return  them  on  demand,  and 
his  refusal  to  do  so  is  a  conversion  for  which  he  is  liable,  and  may  be 
arrested  :  Id. 

Sale.     See  Vendor. 

Sale  hy  Agent — Effect  of. — When  a  commission  merchant  sells  and 
delivers  property,  intrusted  to  him  for  sale,  before  noticu  of  the  revoca- 
tion of  his  authority,  he  is  not  liable  in  trover  for  such  sale :  Jones  v. 
Rodgkins,  61  Me. 

The  bond  fide  purchaser  under  such  sale  and  delivery  acquires  thereby 
a  good  title  as  against  a  prior  purchaser  from  the  consignor  without 
delivery :  /(/. 

Set-Off, 

Judgments. — The  fact  that  judgments  are  rendered  in  different  courts 
does  not  prevent  either  party  from  having  the  one  set  oflf  against  the 
other:  Brooks  v.  Harris^  41  Ind. 

There  must  be  mutuality  in  the  claims,  in  order  that  they  may  be  set 
off  against  each  other;  but  where  a  judgment  has  been  obtained  on  the 
relation  of  A.  agninst  B.  and  his  sureties  on  a  constable's  bond,  B.  may 
have  a  judgment  obtained  by  him  against  A.  set  off  against  the  judg- 
ment on  the  bond  :  Id. 

A  judgment  is  not  a  written  instrument  within  the  meaning  of  the 
statute  requiring  copies  of  written  instruments  in  pleading:   Id, 

Although  an  equitable  title  to  the  judgment  has  been  acquired  by  a 
stranger  before  the  motion  is  made  by  the  judgment  defendant  to  have 
it  satisfied  by  being  set  off  against  another  judgment,  yet  the  legal  title 
will  control  the  equity  and  authorize  the  satisfaction  :  Id. 

Statute. 

Repeal  hy  Implication. — ;The  law  does  not  favor  the  repeal  of  statutes 
by  implication,  and  when  courts  hold  that  a  statute  or  any  provision 
thereof  is  repealed  by  implication,  it  is  done  in  obedience  to  the  legis- 
lative will  as  manifested  in  the  act.  It  must  appear  that  the  subsequent 
statute  revised  the  whole  subject-matter  of  the  former  one,  and  was 
evidently  intended  as  a  substitute  for  it,  or  that  it  was  repugnant  to  the 
old  law ;   Water  Worlcs  Co.  v.  Burkhart^  41  Ind. 
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Trespass.     See  Husband  and  Wife. 

Trover.    See  Receipt;  Sale. 

Trustee.   See  Husband  and  Wife ;  Mortgage. 

Trial. 

Practice — A  Party  havijig  objected  to  the  Admissibility  of  Evidence 
toiU  not  he  heard  to  object  to  its  withdrawal  from  the  Jury — Power  of 
the  Court  as  to  its  Instructions  to  the  Jury — Appeal. — In  the  trial  of  a 
cai»e  the  defendant  objected  to  the  admissibility  of  certain  evidence 
offered  by  the  plaintiff;  the  court  overruled  the  objection,  and  the 
plaintiff  thereupon  waived  the  testimony  and  proposed  to  withdraw  it 
from  the  consideration  of  the  jury,  which  the  court  allowed  him  to  do. 
The  defendant  excepted.  Held,  That  the  defendant  after  objecting  to 
the  admissibility  of  the  evidence  could  not  be  heard  to  object  to  its 
being  voluntarily  waived,  and  withdrawn  from  the  consideration  of  the 
jury :  Sittig  v.  Birkestack,  38  Md. 

The  court  has  the  power  at  any  time  during  the  trial  of  a  cause,  to 
modify  its  instructions  to  the  jury,  or  to  revoke  them  entirely,  if  upon 
reflection,  it  is  considered  that  they  have  been  erroneously  given  :  Id. 

A  party  to  a  cause  afler  excepting  to  an  instruction  as  erroneous,  will 
not  be  heard  to  complain  because  it  was  afterwards  revoked  and  with- 
drawn from  the  j  ury :  Id, 

Vendor  and  Purchaser.    See  Sale. 

Bond  fide  Purchaser. — A  bond  fide  purchaser  is  one  who  buys  property 
of  another  without  notice,  that  some  third  person  has  a  right  to,  or  in- 
terest in  such  property,  and  pays  a  full  and  fair  price  for  the  same,  at 
the  time  of  such  purchase,  or  before  he  has  notice  of  the  claim  or  in- 
terest of  such  other  in  the  property :  Spicer  et  al.  v.  Waters,  65  Barb. 

To  constitute  one  a  bond  fide  purchaser,  it  is  not  enough  to  show  a 
conveyance  good  in  form,  but  payment  of  the  consideration  must  be 
made  out.     It  must  be  actually  paid;  not  merely  secured  to  be  paid  :  Id. 

If  the  title  of  a  purchaser  is  void  as  against  the  creditors  of  his 
vendor,  by  reason  of  fraud,  that  defect  attaches  to  the  title  of  every 
sabsequent  purchaser  who  is  not  a  bond  fide  purchaser  without  notice  : 

Rights  of  subsequent  Purchasers. — When  the  owner  of  personal 
property  makes  ski^  unconditional  delivery  to  his  vendee,  with  the  intent 
to  transfer  the  title,  a  subsequent  bond  fide  purchaser  from  such  vendee 
acquires  a  valid  title,  although  the  owner  was  induced  to  sell  by  the 
fraud  of  his  vendee  ;  and  it  is  only  after  actual  delivery  to  the  fraudu- 
lent vendee,  that  a  bond  fide  purchaser  could  rely  upon  the  apparent 
ownership  which  the  possession  of  the  fraudulent  vendee  indicates,  and 
thereby  get  a  good  title  from  him:  Bernard  et  al.  v.  Campbell  et  al., 
65  Barb. 

It  is  only  upon  the  principle  that  the  rightful  owner  of  property  is 
estopped  from  asserting  his  right  when  his  act  of  conferring  upon  his 
▼endee  the  possession  has  led  to  the  payment  by  an  innocent  purchaser, 
that  a  bond  fide  purchaser  can  be  protected.  The  doctrine  has  never 
Wn  extended  so  far  as  to  protect  a  purchaser  when  advancing  the  con- 
sideration to  some  one  who  did  not  at  the  time  hold  the  property,  or  the 
wlma  of  its  title :  Id. 


Digitized  by  VjOOQ IC 


264  NEW  BAW  BOOKS. 

Purchase  hy  Fraud. — When  a  sale  is  procured  by  fraud,  no  title 
passes  to  the  vendee,  but  the  vendor  still  retains  the  legal  right  in  the 
goods,  and  may  reclaim  them  from  the  fraudulent  vendee  :  /(/. 

The  purchase  of  goods  with  a  design  not  to  pay  for  them,  is  such  a 
fVaud  as  will  avoid  the  sale :  Id, 

The  general  rule  is  that  a  person  from  whom  chattels  have  been  ob- 
tained by  fraud  may  follow  them,  and  reclaim  them  from  any  one  not 
being  a  bond  fide  purchaser  for  value :  Id, 

Voluntary  Payment.    See  Action. 
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THE  LAWS  OF  WAR.  THE  CONSTITUTION  AND  THE 
WAR  POWER.  THE  LIABILITY  OF  THE  GOVERN- 
MENT TO  PAY  WAR  CLAIMS. 

The  period  which  covers  the  time  of  the  rebellion,  and  since-,, 
has  been  eventful  in  our  judicial  and  constitutional  history.  New 
questions  have  arisen  of  great  importance  requiring  solution  by 
diplomacy,  by  Congress,  and  the  courts ;  questions  of  municipal, 
military,  constitutional  and  international  law. 

Among  these  are  some  classes  which  relate  to  the  liahility  of  the 
Oovemment  upon  princtple$  of  international  law^  to  pay  demands 
arinng  in  various  forms  by  the  operations  of  war. 

Some  questions  have  arisen  out  of  all  the  wars  in  which  the 
United  States  have  been  engaged,  but  they  were  few  and  unim- 
portant when  compared  with  those  growing  out  of  the  recent  re- 
beUion.  These  are  now  attracting  the  attention  of  jurists  and 
statesmen,  in  a  form  which  renders  a  brief  discussion  of  some 
classes  of  them  appropriate.  The  views  which  follow  are  there- 
fore submitted  for  thoughtful  consideration. 

Chaptbr  I. 

OV  WAft — ^REBKLLIOK — ^THE  CLASSES  09  WAR  CLAIMS — GENERAL 
PRINCIPLES* 

During  the  wan  in  which  the  United  States  have  been  engaged, 
many  claims*  have  been  from  time  to  time  made  against  the  Gov- 


'ForcUiiDt  see  American  State  Papers,  class  IX.,  toI.  1,  *'CU*m8." 
Hoase  list  of  prirate  claims,  rols.  1,  3  and  3,  from  1st  to  31st  Congress,  ea- 
titled  <^  Digested  Sammarj  and  Alphabetical  List  of  Private  Ciaims,'*  kc    Ho«se 
Vol.  XXII.— 18  (265) 
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ernment,  by  citizens,  corporations  under  national,  or  state,  or 
foreign  authority,  and  by  aliens.^ 

It  is  now  determined,  by  the  highest  court,  that  the  recent  civil 
war  begariy  at  least  for  some  purposes  and  at  some  localities,  as 
early  as  April  1861.^  By  the  President's  proclamations  of  April 
15th  and  19th  1861,  an  insurrection  was  declared  to  exist  in  cer- 
tain states.  Under,  and  it  may  be  correct  to  say  by  virtue  of, 
the  Act  of  Congress  of  July  13th  1861,  the  proclamation  of  in- 


Mis.  Doc.  109,  42d  Cong.  Sd  sess.,  digested  summary  private  claims,  presented 
to  House  of  Reps,  from  32d  to  4l8t  Congress  inclusive.  See  an  article  on  **  Gor- 
ernmcnt  claims,"  I  American  (Boston)  Law  Review  653  (July  1867). 

2  Claims  of  aliens  have  frequently  been  made  the  subject  of  diplomatic  arrange- 
ments. See  report  of  Hon.  R.  S.  Hale,  November  30th  1873,  to  Secretary  of 
State,  of  proceedings  of  commission  under  12th  article  treaty  of  8th  May  1871, 
between  United  States  and  Great  Britain. 

See  **  opinions  of  heads  of  executive  departments  and  other  papers  relating  to 
expatriation,  naturalization,  and  change  of  allegiance"  in  House  Ex.  Doc.  1, 
•part  1,  1st  sess.  43d  Congress,  Report  of  Secretary  of  State  on  Foreign  Relation*, 
.p.  1177,  part  1,  vol.  2. 

The  Act  of  July  27th  1868  (15  Stat.  243,  sec.  2)  gave  aliens  a  right  to  sue  in 
the  Court  of  Claims,  when  the  government  of  such  aliens  gave  a  similar  right  to 
•our  citizens 

In  Fichera  v.  U.  S.y  9  Court  Claims  R.,  decided  in  1873,  it  is  shown  that  aliens 
ihave  a  right  to  sue  the  Government  by  the  modern  codes  in  Prussia,  Italy,  Hanover 
and  Bavaria,  {Browu^s  Ctise,  5  C.  Cls.  R.  571  ;)  in  the  republic  of  Switzerland, 
(Lobsiger's  Case^  Id.  687  ;)  in  Holland,  the  Netherlands,  the  Hanseatic  Pfot- 
inces,  and  the  Free  City  of  Hamburg,  (Brown^s  Case,  6  C.  Cls.  R.  193;)  in 
France,  {Dauphin's  Case^  Id.  221  ;)  in  Spain,  {Molina's  Case,  Id.  269;)  and  in 
•Belgium,  (Z>e  Give's  Case,  7  C.  Cls.  R.  517.) 

In  England  aliens  have  a  remedy  by  **  petition  of  right,"  regulated  by  Act  23 
and  24  Victoria,  July  3d  1860.  U.  S.  v.  O'Keefe,  U  Wallace  179  ;  Carlisle  v. 
r  S.,  16  Wallace  148.  See  Whiting's  War  Powers  of  the  President  51  ;  Tk 
Venusj  8  Cranch  ;   The  Hoop,  1  Robinson  19C  ;   The  Amy  Warwick^  2  Sprague. 

See  Whiting's  *'  War  Claims,"  affixed  to  **  War  Powers,"  p.  333,  ed.  of  1871 : 
Perrin  v.  U,  S.,  4  Court  Claims  547. 

For  the  acts  relating  to  debts  due  by  or  to  the  United  States,  see  Brightlv''? 
Digest. 

8  The  Prize  Cases,  2  Black  636.  (12  Stat.  257.)  See  proclamations  of  April 
15th,  April  19th,  and  April  27th  1861,  12  Stat.  pp.  1258-1260;  Lawrence*< 
Whcaton,  second  annotated  ed.,  sup.  44;  proclamation  of  July  1st  1862;  Art 
June  7th  1862.  The  treaty  of  Washington  fixes  the  commencement  April  13t!i 
1861.  (17  Stat.  p.  867,  §  12.)  See  the  diplomatic  correspondence  with  Great 
Britain,  April  and  July  1865,  pp.  362,  365,  367,  388,  394,  397,  407,  421,  422, 
423;  proclamations  May  lOth  1865  (13  Stat.  p.  757),  May  22d  1865  (13  Stat. 
p.  758).  See  Schedule  of  proclamations  in  Appendix  B.  to  Lawrence's  Rep. 
on  War  Claims,  Ist  sess.  43  Cong. 
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surrectlon  was  extended  so  as  to  declare  eleven  states,  with  unim- 
portant exceptions,  in  rebellion.* 

Flagrant  war  was  continued  in  those  states  until  the  President's 
proclamation  of  August  20th  1866,*  proclaimed  the  "  insurrection 
at  an  end."  A  "  state  of  war**  continued  beyond  this  time,  more 
or  less  extensive  in  its  theatre — "  non  flagrante  bello  aed  nondum 
maante  hello. "^ 
This  condition  of  war  is  recognised  by  the  law  of  nations.'' 
The  existence  of  what  is  called  *'  a  state  of  war  *'  after  flagrant 
war  has  ceased  is  recognised  on  the  same  principle  as  the  personal 
right  of  self-defence.' 

*The  Venicej  2  Wallace  277.  See  proclamation  of  August  16th  1861,  &c., 
andJaly  1st  1862,  12  Stat.  1260-1266.  Proclamation  September  22tl  1862,  and 
January  1st  1863,  12  Stat.  1267-1269.  See  letter  of  Quartermaster-General  M. 
C.  Meigs,  in  appendix  to  Lawrence's  Report  ou  War  Claims  and  schedule  of 
proclamations  in  the  Report. 

'McPherson's  History  of  Reconstruction  194  ;  13  Stat.  763.  Tennessee,  June 
]3tli  1S66;  14  Stat.  812,  816^  Sundry  States,  April  2d  1866.  Texas,  August 
20th  1866.  Fleming  v.  Page,  9  Howard  615  ;  Cross  v.  Harrison^  16  Howard  189  ; 
United  States  v.  Anderson^  9  Wallace  56  ;  Grossmeyer  v.  United  States,  9  Wallace 
"2;  Lawrence's  Wheaton,  513  note;  The  Protector,  12  Wallace  700.  Treaty 
of  Washington  of  May  8th  1871,  art.  12;  17  Stat.  867.  Act  March  2d  1867, 
^  2 ;  14  Stat.  428.  Grossmeyer  v.  United  States,  4  Court  of  Claims  ;  Martin  v. 
MaU,  12  Wheaton  ;  29  Law  Reporter,  July  1861,  p.  148. 

*Jtfr«.  Alexander'' s  Cotton,  2  Wallace  419  ;  Lawrence*8  Rep.  on  War  Claims  in 
litsess.  43d  Congress,  Secretary  Fish's  opinion,  p.  79. 

'  Cross  T.  Harrison,  16  Howard  164  ;  Whiting's  War  Powers  55  ;  Article  2  of 
Fnncis  Leiber,  rules  for  government  of  the  armies,  Scott's  Digest  Military 
Uws,  p.  442,  {  1142  ;  Elphinstone  \ ,  Bedreechund,  I  Knapp's  P.  C  R.  300,  cited 
in  Coolidge  t.  Guthrie,  bj  Swatne,  J.,  U.  S.  Circuit  Court,  southern  district 
of  Ohio,  October  1868.  Appendix  to  Whiting's  War  Powers  591,  edition 
l*n.  Letter  of  Hon.  Hamilton  Fish,  Appendix  C.  to  Lawrence's  Report  on 
War  Claims.  • 

For  sundry  cases  relating  to  the  rebellion,  see  The  Prize  Cases,  2  Black  635  ; 
Mr$.  Alexander's  Cotton,  2  Wallace  404  ;  The  Venice,  2  Wallace  258  ;  The 
Baigorn^  2  Wallace  474 ;  Afansan  v.  Insurance  Company,  6  Wallace  1  ;  The 
Omekita  CuUon,  6  Wallace  52  ;  Hanger  v.  Abbott^  6  Wallace  532  ;  Coppell  v.  Half, 
'  Wtllace  542  ;  McKee  r.  United  States,  8  Wallace  153  ;  United  States  v.  Gross- 
■»«J<r,  9  Wallace  72  ;  Vallandigham's  Case,  Appendix  to  Whiting's  War  Powers, 
(<d.  of  1871)  524;  The  Circassian,  2  Wallace  150;  Cutnmings  v.  Missouri, 
*  Wallace  316;  Ex  parte  Garland,  4  Wallace  374;  Mississippi  y,  Johnson,  4 
Wallace  497. 

M  Bishop  Crim.  Law  (5th  ed.)i  I?  301,  305,  838,  and  numerous  authorities 
«el  Stewart  r.  State,  1  Ohio  State  66-71. 
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During  some  portions  of  the  period  of  rebellion  flagrant  war  ex- 
isted, not  only  in  the  states  proclaimed  as  in  rebellion,  but  in 
Missouri,  Kentucky,  Maryland,  West  Virginia,  and  temporarily 
in  parts  of  Indiana,  Ohio  and  Pennsylvania. 

The  fact  of  flagrant  war  without  any  proclamation  or  declara- 
tion by  Congress  is  a  matter  of  history,  and  is  judicially  recog- 
nised by  the  courts.* 

War,  either  foreign  or  civil,  may  exist  where  no  battle  has  been 
or  is  being  fought.*® 

The  rights,  duties  and  liabilities  of  governments  in  cases  of 
foreign  war  or  invasion  are  generally  well  defined  by  the  laws  of 
nations. 

The  usages  and  laws  of  nations,  applicable  in  c^^se8  of  war  be- 
tween independent  nations,  apply  generally  to  civil  wars,  includ- 
ing the  recent  war  of  the  rebellion,  and  especially  when  as  in  the 
states  proclaimed  in  insurrection  the  lawful  state  governments 
were  entirely  overthrown,  and  the  courts  and  civil  authority  of  the 
National  Government  equally  disregarded  and  powerless. 

The  Supreme  Court  of  the  United  States  decided  in  December 
1862,  that— 

"  The  present  civil  war  between  the  United  States  and  the  so- 
called  Confederate  States  has  such  character  and  magnitude  as 
to  give  the  United  States  the  same  rights  and  powers  which  they 
might  exercise  in  the  case  of  a  national  or  foreign  war.*'" 

The  court  determined  also  that  the  citizens  in  the  rebel  states 
owed  "  supreme  allegiance  to  the "  National  Government,  and 
that  "  in  organizing  this  rebellion  they  have  acted  as  states J*^ 

In  the  prize  cases  it  was  insisted  by  counsel  "  that  the  President 
in  his  proclamation  admits  that  great  numbers  of  persons  residing  " 

*  Prize  Case9,2  Black  636;  Ex  parte  lfi%cm,  4  WmlUoe  140;  Whiting'i 
War  Power  of  the  President  140  ;  President  Grant's  veto  message,  June  lat  187S ; 
Id.  June  7th  1872  ;  Id.  January  31st  1873  ;  Id.  February  12th  1873 ;  Lawrence's 
Wheaton  513,  note. 

10  Const.,  art.  3,  2  3,  claase  3;  Ex  parte  Milhgan,  4  Wallace  127,  140,  142. 
Luther  y.  Borden^  7  How.  1 ;  Grant  v.  United  States,  1  NoU  &  Hopkins,  Coart 
Claim^  41  ;  B.  c,  2  Id.  551  ;  Whiting's  War  Powers  43;  Ex  parte  Milligany  4 
Wall.  127.  The  court  saj  to  jostifj  martial  law  « the  necessity  must  be  actual 
and  present:  Paschal,  Annotated  Ck>nst.,  212,  note  215;  ExparU  Botiman,  4 
Cranch  126  ;  United  States  r.  Burr,  4  Cranch  469-508 ;  Sergeant  CoDit.,ch.  90 
[32]  ;  People  v.  Lynch,  1  Johns.  553. 

"  The  Prize  Cases,  2  Black  636  ;  Vattel  425,  {  294. 
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in  the  rebel  states  "  are  loyal,"  and  the  court  were  asked  to  hold 
"  that  they  *  *  have  a  right  to  claim  the  protection  of  the 
Government  for  their  persons  and  property,  and  to  be  treated  as 
loyal  citizens." 

Bat  the  court  answered  this  by  declaring  that — 

"-4fl  persons  residing  within  this  territory  where  property  may  be 
used  to  increase  the  revenues  of  the  hostile  power  are  in  this  con- 
test liable  to  be  treated  as  enemies  though  not  fdreigners."" 

The  power  of  a  nation  over  its  own  rebel  citizens  is  greater  in  a 
civil  war  than  over  alien  enemies,  because  over  the  former  it  '*  may 
exercise  both  belligerent  and  sovereign  rights  "^ — that  is,  the 
belligerent  rights  of  war,  and  the  sovereign  right  to  confiscate  and 
punish  for  treason — while  over  alien  enemies  it  can  only  exercise 
belligerent  rights,  and  enforce  the  criminal  laws  other  than  those 
defining  treason. 

In  the  prize  cases,  Nelson,  J.,  said,  "  This  Act  of  Congress, 
[JqIj  13th  1861,]  we  think,  recognised  a  state  of  civil  war  between 
the  Government  and  the  Confederate  States,  and  made  it  territo- 
rial." The  government  was  at  war  with  all  the  rebel  states,  just  as 
much  Fo  as  it  was  in  other  wars  with  England  or  Mexico.  In  The 
Vmice,  2  Wallace  274,  Chief  Justice  Chase  said :  "  Either  belli- 
gerent may  modify  or  limit  its  operation  as  to  persons  or  territory 
of  the  other,  but  in  the  absence  of  such  modification  or  restriction 
jadicial  tribunals  cannot  discriminate  in  its  application.''  The 
District  of  Columbia  was  never  declared  in  insurrection,  but  mar- 
tial law  was  proclaimed,  and  it  was  subjected  to  the  laws  of  war. 
It  was  a  fortified  military  stronghold,  and  all  civil  authority  was 

'*  Prize  Cases,  2  Black  674,  678,  693 ;  Halleck's  Laws  of  War  425,  446  ; 
){rs.  Alaander's  Cotton,  2  Wallace  419  ;  Whiting's  War  Power  of  the  President 
58;  Vattel  425,  J  293;  Bynkershoek,  Laws  of  War  25  ;  United  States  v.  Ander- 
M,  9  Wallace  64;  Whiting's  "War  Claims"  affixed  to  "War  Powers," 
^.  of  1871,  p.  335  :  Marcy's  I-iCtter  to  Jackson,  January  10th  1854,  House  Ex. 
l>oc.  41,  1st  sess.  33d  Cong. ;  Iluberus,  torn,  ii.,  1.  i,  tit.  3,  De  Conflicta  Leg.,  J 
2;  Jfckn-  V.  Montgomery,  18  Howard  112  ;   The  Peterhoff,  5  Wallace  60. 

^Prlzf  Cases,  2  Black  673  ;  4  Cranch  272  ;  Whiting's  War  Powers  44-47.  But 
*«  Lawrence's  Wheaton,  8th  annotated  ed.  sup.,  23.  Whiting,  in  his  War  Pow- 
ff«,  says ;  **  Rebels  in  civil  war,  if  allowed  the  rights  of  belligerents,  are  not  en- 
ttlel  to  all  the  privileges  usually  accorded  to  foreign  enemies,"  ed.  of  1871, 
P-  331.    Ex  parte  Milligan,  4  Wallace  3,  128. 

President  Grant's  veto  n^ssagos  of  June  1st  and  June  7th  1872,  and  February 
I2ch  1873;  Debates  on  Sue  Murphy's  claim,  71  Globe  299,  386,  86,  161,  278. 
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superseded  so  far  as  deemed  necessary,  and  the  civil  safeguards 
of  the  Constitution  withdrawn  from  the  inhabitants.'* 

Grotius,  referring  to  foreign  invasion  and  the  liability  of  an  in- 
vaded city  to  make  compensation,  assigns  as  a  reason  why  "  no 
action  (that  is,  no  claim)  may  be  brought  against  a  city  for  dam- 
ages by  war,**  that  it  is  "  in  order  to  make  every  man  more  careful 
to  defend  his  own.**** 

Vattel  assigns  as  reasons  that  the  damages  would  be  so  great 
that  "  the  public  finances  would  soon  be  exhausted,  *  *  *  Besides 
these  indemnifications  would  be  liable  to  a  thousand  abuses,  and 
there  would  be  no  end  of  the  particulars.  It  is  therefore  to  be 
presumed  no  such  thing  was  ever  intended.**** 

There  is  a  maxim,  too,  the  force  of  which  cannot  be  overlooked : 
Salus  populi  suprema  lex. 

The  fifth  article  of  amendments  to  the  Constitution  provides 
that— 

^*  The  date  of  the  President's  proclamation  declaring  martial  law  in  the  Dis- 
trict of  Colambia  is  September  15th  1863,  (13  Stat,  at  Large,  p.  734,)  and  the 
continuance  thereof  in  the  language  of  the  proclamation  was  '*  throughout  the 
duration  of  the  said  rebellion." 

There  might  and  probably  would  be  a  difference  of  opinion  as  to  the  date  at 
which  martial  law  ceased  to  exist  in  the  district.  The  President's  proclamation 
of  the  second  of  April  1866,  (14  Stat,  at  Large,  p.  811,)  may  without  impro- 
priety be  taken  to  fix  the  limitation  referred  to. 

See  the  trial  of  the  conspirators,  May  1865  ;  Attomey-Greneral's  opinion,  Jaljr 
1805;  11  Opinions  297. 

In  Ex  parte  Afilligan,  4  Wallace  137,  Chabb,  C.  J.,  said  : — 

**  The  Constitution  itself  provides  for  military  government  as  well  as  for  civil 
government.  And  we  do  not  understand  it  to  be  claimed  that  the  civil  safeguards 
of  the  Constitution  have  application  in  cases  within  the  proper  sphere  of  the 
former. 

**  We  think,  therefore,  that  the  power  of  Congress,  in  the  government  of  the 
land  and  naval  forces,  and  of  the  militia,  is  not  at  all  affected  by  the  fifYh  or  anr 
other  amendment.  It  is  not  necessary  to  attempt  any  precise  definition  of  the 
boundaries  of  this  power.  »  ♦  ♦  »  ♦ 

**  There  are  under  the  Constitution  three  kinds  of  military  jurisdiction  :  one  to 
he  exercised  both  in  peace  and  war ;  another  to  be  exercised  in  time  of  foreigri 
war,  without  the  boundaries  of  the  United  States,  or  in  time  of  rebellion  and  cirll 
war,  within  states  or  districts  occupied  by  rebels  treated  as  belligerents ;  and  a 
third,  to  be  exercised  in  time  of  invasion  or  insurrection  within  the  limits  of  the 
United  States,  or,  during  rebellion,  within  the  limits  of  states  maintaining  ad- 
hesion to  the  National  Government,  when  the  public  danger  requires  its  exercise.'' 

»»Book  3,  ch.  XX.,  {  8,  p.  290. 

^•Vattel,  ch.  XV.,  p.  403. 


Digitized  by  LjOOQ IC 


AGAINST  THE  UNITED  STATES*  271 

No  person  shall  be  *  *  deprived  of  life,  liberty,  or  property 
without  due  process  of  law ;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. 

The  phrase  "  due  process  of  law,*'  in  this  connection  means 
that  :— 

The  right  of  the  citizen  to  his  property  as  well  as  life  or  liberty 
could  only  be  taken  away  upon  an  open,  public,  and  fair  trial  be- 
fore a  judicial  tribunal,  according  to  the  forms  prescribed  by  the 
laws  of  the  land.^^ 

If  there  were  no  other  provision  in  the  Constitution  on  the  sub- 
ject of  life  or  property,  the  life  of  a  rebel  citizen  could  never  be 
lawfully  taken  by  command  of  the  Government,  even  in  battle, 
and  property  for  army  supplies,  hospitals,  and  other  military  pur- 
poses, could  never  be  taken  for  the  public  use  against  the  owner's 
will,  except  by  the  tedious  process  of  a  judicial  proceeding  in 
court,  in  the  exercise  of  the  civil  right  of  eminent  domain. 

But  if  it  be  said  that  on  some  principle  recognised  among 
nations,  justified  by  reason  and  necessity,  rebels  forfeit  all  consti- 
tutional rights,  yet  some  of  the  provisions  of  the  fifth  amendment 
still  cannot  apply  to  a  state  of  war,  because  a  citizen  who  is  con- 
scripted against  his  will,  arrested,  and  carried  into  the  army,  is 
deprived  of  his  "liberty"  without  any  "process  of  law."  The 
war-power  in  such  case  is  operating,  and  the  fifth  amendment  so 
far  yields  to  it,  and  is  not  applicable  to  such  case.^^ 

Since  war  could  not  be  carried  on  if  all  the  provisions  of  the 
fifth  amendment  applied  in  time  and  on  the  theatre  of  war,  the 
Constitution  gives  to  Congress  the  power — 
'^to  define  and  punish  offences  against  the  law  of  nations.*' 
"  to  declare  war ; 
"to  raise  and  support  armies ; 

"to  provide  for  the  common  defence  and  general  welfare," 
and  makes  other  provisions  relative  to  a  state  of  war.'* 

The  Constitution  recognises  and, /or  their  appropriate  ttses, 
adopts  "  the  law  of  nations,"  and  these  include  the  laws  of  war. 

The  laws  of  war^  equally  with  the  amendments  to  the  Constitu- 
tion, determine  certain  rights  of  person  and  property.      Here, 

'^Paschal,  Annotated  Constitution,  260,  note  257  ;  Whiting's  War  Powers  60. 
'*In  Ex  parte  MUUgan^  4  Wallace  137,  />er  Chief  Justice  Chub.     (See  11 
Opinions  297.)  »»  Whiting's  War  Powers  27. 


Digitized  by  VjOOQ IC 


272  WAR  CLAIMS 

then^  in  the  Constitution  are  two  systems  of  law,  each  having  a 
purpose.  By  well-known  legal  rules  of  construction  they  are  to 
be  construed  in  pari  materia  ;  effect  is  to  be  given  to  each,  so  that 
neither  shall  fail  of  having  an  object. 

Both  systems  of  law  cannot  have  full  or  exclusive  force,  effect 
and  operation  at  the  same  time  and  place,  or  over  the  same  rights 
of  person  and  property.^ 

The  laws  of  peace,  and  the  amendments  to  the  Constitution  for 
the  security  of  life  and  property,  apply  in  time  of  peace  and  in 
time  of  war  where  no  war  or  state  of  war  exists.^* 

But  where  war  is  actually  flagrant,  or  a  state  of  war,  the  laws 
of  war  prevail ;  and,  so  far  as  clearly  necessary  for  all  purposes 
of  the  war,  they  are  so  far  exclusive  that  no  antagonistic  law  or 
exercise  of  jurisdiction  can  be  allowed.^ 

It  is  not  to  be  inferred  from  this  that  there  is  no  protection  for 
life  or  property.  In  all  cases  the  laws^  of  nations,  including  the 
laws  of  war,  promise  protection  to  life  and  property,  as  clearly 
and  as  sacredly  as  if  written  in  plain  terms  in  the  Constitution. 
The  laws  of  war  are,  therefore,  constitutional  laws. 

Loyal  men  residing  in  loyal  states  during  the  rebellion,  but 
having  property,  real  or  personal,  in  states  proclaimed  in  rebellion, 
held  it  not  as  enemies,  but  nevertheless  subject  to  the  laws  of  war 
as  affecting  loyal  citizens  in  a  theatre  of  war.** 

^  Whiting's  "War  Powers  51. 

'^Ex parte  Milligan^  4  Wallace  127.  This  view  is  taken  in  Grant  v.  U,  5.,  1 
N.  and  H.  Court  Claims  44  ;  bat  that  case  cannot  be  sustained  in  some  other  res- 
pects. 

»»In  Ex  parte  Milligariy  4  Wallace  127,  the  test  applied  as  to  whether  the  laws 
of  war  were  in  force  quoad  rights  of  person,  was  whether  the  civil  courts  were 
open,  and  it  was  held  that  the  court  was  the  judge  of  this.  And  see  Coke,  Com. 
Lit.,  lib.  3,  ch.  6.  sec.  412,  p.  [249  6.] 

Lawrence's  Wheaton  526,  (2  Am.  ed.)  Lawrence  says  this  is  the  English  mle, 
and  applies  to  the  seizure  of  real  estate,  *^80  as  the  courts  were  shut  up,  et  silent 
inter  anna  leges.^^ 

Grant  v.  U  5.,  1  N.  &  11.  Court  Claims  41. 

"There  is  a  summary  of  these  by  Francis  Lieber,  p.  441  et  seq.,  in  Scott's 
Digest  of  Military  Laws  United  States,  and  in  the  appendix  to  report  of  trial 
HSHassination  of  President  Lincoln. 

«*  Lawrence's  Wheaton  565-576  ;  The  Gray  Jacket,  5  Wallace  342-364 ; 
Whiting's  War  Powers  [43d  ed.,  1872,)  p.  582;  Attorney-Generars  opinion, 
November  24th  1865  ;  11  Opinions  405  ;  Elliott's  Claim,  September  7th  186d;  12 
Opinions  488 ;  Prize  Cases,  2  Black  674  ;  Senator  Carpenter  in  Cong,  llec  Mch 
19th  1874. 
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From  what  has  been  said  it  will  be  seen  that  the  laws  of  war 
prevailed — 

1.  Generally  in  the  eleven  states  proclaimed  in  rebellion. 

2.  In  large  portions  of  Missouri,  Kentucky,  Maryland  and 
West  Virginia  during  the  state  of  war. 

3.  In  the  District  of  Columbia. 

4.  In  a  small  portion  of  Ohio  and  Indiana  for  a  few  days. 

5.  In  a  small  portion  of  Pennsylvania  during  the  actual  exist- 
ence of  Lee's  invasion. 

The  citizens  of  the  eleven  seceded  states,  for  the  period  of  war 
and  by  strict  law,  can  only  claim  those  rights  of  property  accorded 
by  the  law  of  nations. 

Elsewhere  where  actual  war  existed  the  rights  of  person  and 
property,  so  far  as  they  were  interrupted  by  warlike  operations, 
are,  in  considering  the  liability  of  the  government,  to  be  deter- 
mined by  the  laws  of  war. 

The  laws  of  war  affecting  rights  of  person  and  property  exist 
independent  of  legislative  sanction  back  of  the  Constitution  itself. 
It  docs  not  make,  but  recognises  them  as  existing  and  known  laws. 
This  common  law  of  war  is  liable  to  change  by  treaty  stipulations, 
by  circumstances,  and  for  all  internal  purposes  Congress  may,  and 
daring  the  rebellion  did,  materially  change  it.** 

Congress  has  since  wisely  ameliorated^  its  rules,  or  made  con- 
cisions gratuitously  in  the  interest  of  justice,  humanity  or  benevo- 
lence. 

But  the  right  of  military  authorities  to  seize,  use  or  destroy 
property  by  the  laws  of  war,  is  not  abridged  merely  because 
Congress  has  provided  other  modes  of  seizing  and  disposing  of 
property.  A  statute  which  does  not  by  negative  words  necessarily 
abolish  a  common-law  rule  leaves  the  latter  in  force.^ 

«  United  States  t.  Klein,  13  Wallace  12S. 

•5 Act  Miirch  12th  1S63,  12  Stat.  591  ;  Mrs,  Alexander's  Cotton,  2  Wallace 
+04;  Act  May  ISth  1S72,  17  Stat.  134  ;  Act  March  Sd  1871,  16  Stat.  524  ;  Act 
May  llth  1372,  17  Stat.  97  ;  Act  March  3d  1S73,  17  Stat.  577  ;  House  Mis. 
Doc  16— 2d  sess.  42d  Cong.  ;  Mis.  Doc.  21,  Mis.  Doc,  213,  Mis.  Doc.  218, 
2d  8e^.  42d  Cong.  ;  Mis.  Doc.  12,  3d  sess.  42d  Cong.  ;  Joint  Res.  No.  50,  Ist 
WH.  39th  Cong.,  June  18th  1866 ;  Joint  Res.  No.  99,  1st  sess.  39th  Cong.,  July 
28ih  1866  ;  Act  July  4ih  1864,  ch.  241,  1st  sess.  38  Cong. ;  United  Stales  v.  A7ein, 
13  Wallace  128. 

'^  Mrs.  Alexander's  Cotton,  2  Wallace  404,  held  "  cotton  in  the  Southern  rehcl 
iistricts  was  a  proper  snhjcct  of  capture  by  the  gorernment  during  the  rebellion 
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As  during  and  since  the  war  rights  of  property  were,  and  are 
affected  by  the  laws  of  war  and  by  statutes  independent  of  them, 
it  becomes  necessary  to  consider  rights  of  property  as  affected  by 
both  classes. 

Questions  may  arise  in  several  classes  of  cases  relating  to  com- 
pensation for  property,  real  or  personal^  taken,  used,  destroyed 
or  damaged  on  land  or  sea : 

1.  By  the  enemy. 

2.  By  the  government  military  forces  in  battle,  or  wantonly  or 
unauthorized  by  troops. 

3.  By  the  temporary  occupation  of,  injuries  to,  and  destruction 
of  property  caused  by  actual  and  necessary  government  military 
operations  in  flagrant  war. 

4.  And  as  to  property  useful  to  the  enemy,  seized  and  destroyed, 
or  damaged,  to  prevent  it  from  falling  into  their  hands. 

Upon  ordinary  claims  the  government  is  not  liable  for  interest 
unless  by  contract  so  providing.^ 

on  general  principles  of  law  relating  to  tvar^  though  private  property  ;  and  the  legis- 
lation of  Congress  authorized  such  captures."  See  Planters^  Bank  v.  Union  Bank^ 
16  Wallace  496. 

Congress  has  power  to  make  rules  concerning  captures  on  land.  But  this  does 
not  exclude  the  exercise  of  the  military  right  of  capture  by  the  common  law  of 
war:  Brown  v.  United  States,  8  Cranch  110,  228,  229. 

«8  American  Law  Review,  Boston,  July  1867,  vol.  1,  p.  657,  refernng  to 
Todd's  Case  in  Court  Claims. 

Interest  has  always  been  paid  upon  the  advances  of  the  states  for  war  purposes. 

The  Revolutionary  War. — Acts  of  Congress  of  5ih  August  1790,  and  May  31st 
1794. 

The  War  of  1812-15. — Message  of  President  Monroe  and  accompanying 
papers  upon  the  case  of  Virginia.  (See  Senate  Documents,  18th  Congress,  1st 
session,  3d  vol.  document  64.) 

Act  of  March  3d  1825,  (United  States  Laws,  vol.  4,  page  132.) 

Maryland,  United  States  Laws,  vol.  4,  page  161. 

Delaware,  United  States  Laws,  vol.  4;  page  175. 

New  York,  United  States  Laws,  vol.  4,  page  192. 

Pennsylvania,  United  States  Laws,  vol.  4,  page  2il. 

Sojith  Carolina,  United  States  Laws,  vol.  4,  page  499. 

Act  of  April  2d  1830. 

Indian  and  other  Wars  : — 

Alabama,  United  States  Laws,  vol.  9,  page  344. 

Georgia,  United  States  Laws,  vol.  9,  page  626. 

Washington  Territory,  United  States  Laws,  vol.  17,  page  429. 

New  Hampshire,  United  States  Laws,  vol.  10,  page  I. 
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Chapter  II. 

OF  P&OPERTT  TAKEN,  USED,  DAMAGED,  OR  DESTROYED  IN  THE 
STATES  PROCLAIMED  IN  REBELLION. 

As  to  the  eleven  states  proclaimed  in  rebellion  during  a  state  of 
war,  it  may  be  said  in  general  terms  that  the  United  States,  by 
the  strict  rules  of  international  law,  incurred  no  liability  for  pro- 
perty taken,  used,  damaged  or  destroyed  therein  tby  Government 
authority,  so  far  as  dictated  by  the  necessary  operations  of  the 
war,  nor  by  the  operations  of  the  enemy.  This  is  well  settled  by 
every  writer  on  the  laws  of  war. 

Bynkershoek  says : — 

"  It  is  a  question  whether  our  friends  are  to  be  considered  as  ene- 
mies, when  they  live  among  the  latter,  say  in  a  town  which  they 
occupy.  Petrinus  Bellus  de  R.  Milit.,  part  2,  tit.  11,  note  5,  thinks 
they  are  not.  Zauch,  de  Jure  Fee.  part  2,  §  8,  q.  4,  gives  no 
opinion.  I  think  that  they  must  be  considered  as  enemies.  *  *  * 
The  thing  does  not  depend  only  on  the  quo  animo ;  for,  even 
among  the  subjects  of  our  enemy  there  are  some  who  are  not  hos- 
tilely  inclined  against  us ;  but  the  matter  depends  upon  the  law, 
because  those  goods  are  with  the  enemy,  and  because  they  are  of 
use  to  them  for  our  destruction."® 

Halleck  says : — 

"  War  *  *  makes  legal  enemies  of  all  the  individual  members 
of  the  hostile  states ;  *  *  t^  aho  extends  to  property^  and  gives 
to  me  belligerent  the  right  to  deprive  the  other  of  everything  which 
might  add  to  his  strength  and  enable  him  to  carry  on  hostilities.'*^ 

'^  A  firm  possession  is  sufficient  to  establish  the  captor's  title  to 
personal  or  movable  property  on  land,  but  a  different  rule  applies 

The  Mexican  War, — Uirited  States  Laws,  vol.  9,  p.  236,  third  section  of  the 
let  to  refund  advances,  &c.,  for  the  Mexican  war. 

See  U.  Rep.  No.  119,  38th  Cong.,  1st  sess." 

Massachusetts  advances,  Act  of  July  8th  1870,  (16  Stat.  197.  Sumner's  Sen. 
Hep.  No.  4,  Ut  sess.  41st  Cong.,  April  1st  1869 ;  Ela's  H.  Rep.  No.  76,  2d  sess. 
4UtCong.) 

*•  Laws  of  War  25  ;  Manning's  Law  of  Nations,  chap.  iv.  p.  122  ;  Thomas 
Jefferson  vindicated  the  confiscation  of  property  of  colonists  who  adhered  to  Great 
Britain  during  the  revolution  on  this  principle  :  Jefferson's  Works,  vol.  3,  p.  369. 
Samner's  Speech,  Globe,  vol.  71,  380. 

"  International  Law  446  ;  Id.  457-460  ;  Globe,  vol.  71,  300,  Sumner's  Speech. 
January  12th  1869  5  Prize  Cases,  2  Black  671-674 ;  Lawrence's  Whcaton  596. 
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to  immovables  or  real  property.  A  belligerent  who  makes  him- 
self master  of  the  provinces,  towns,  public  lands,  buildings,  &c., 
of  an  enemy,  has  a  perfect  right  to  their  possession  and  use.  *  * 
The  possession    *      *    gives  a  right  to  its  use  and  its  prodiLctsJ*'*^ 

By  modern  usage  there  are,  and  ought  to  be,  humane  limitations 
on  the  ancient  right  of  seizure,  which  restrict  it  to  what  is  useful 
in  the  prosecution  of  the  war  or  necessary  to  disable  the  enemy .^ 

By  General  Order  No.  100,  approved  by  the  President  April 
24th  18G3,  "instructions  for  the  government  of  the  armies"  were 
issued,  which  were  prepared  by  the  eminent  jurist,  Francis  Lieber, 
LL.  D.,  embodying  the  laws  of  war  as  recognised  among  civilized 
and  Christian  nations,  in  which  it  is  declared  that — 

"  Churches,  hospitals  or  other  establishments  of  an  exclusively 
charitable  character,  establishments  of  education,  museums,  Ac, 
•^  *  *  may  be  taxed  or  usei  when  the  public  service  may  re- 
quire it."" 

The  Supreme  Court  has  determined  that  during  the  rebellion — 

"  Cotton  in  the  Southern  rebel  districts — constituting  as  it  did, 
the  chief  reliance  of  the  rebels  for  means  to  purchase  munitions  of 
war,  an  element  of  strength  to  the  rebellion — was  a  proper  subject 
of  capture  by  the  government  during  the  rebellion  on  general  jyrin- 
eiples  of  public  law  relating  to  war^  though  private  propei'ty  ;  and 
the  legislation  of  Congress  during  the  rebellion  authorized  such 
captures." 

And  the  court  said  as  to  cotton — 

"Being  enemy's  property,  the  cotton  was  liable  to  capture. 
This  rule,  as  to  property  on  land,  has  received  important  qualifica- 

s>  Ilalleek  447  ;  Wheaton,  Int.  Law,  pt.  4,  ch.  2,  ?§  5-11  ;  1  Kent  110 ;  Heff- 
ter,  Droit  International,  J  130  ;  Marten's  Precis  du  Droit  des  Gens,  §  280  ;  Re- 
qaelme,  Derccho  Pub.  Int.,  lib.  1,  tit.  1,  cap.  12. 

3'  United  States  v.  Klein,  13  Wall.  138;  Whiting's  War  Powere  48,  52,  53; 
Lawrence's  Wheaton  630  ;  Dana's  Wheaton.  sect.  25C,  note  171  ;  Halleck  448- 
451  ;  Vattel,  Law  Nat.,  365,  book  3,  chap.  9  ;  Bynl^ershoek's  Laws  of  War  ; 
ISrown  V.  United  Slates,  8  C ranch  122,  228  ;  Globe,  vol.  71,  383  ;  1  Kent  92,  93^ 
120;  Alexander  v.  DtjJce  of  Wellington^  2  Russell  and  Mylne  35  ;  1  Kent's  Com. 
:*j7  ;   United  States  v.  Padelford,  9  Wallace  531. 

Cooledge  v.  Guthrie,  United  States  Circuit  Court,  southern  district  Ohio,  Octo- 
ber 1868,  appendix  .591  to  (43d  ed.,  1871)  Whiting's  War  Powers. 

^f^s.  Alexander's  Cotton,  2  Wall.  419  ;  I  Kent  92,  93  ;  United  States  v.  JC/ein, 
13  Wall.  137. 

**  Scott's  Digest,  Military  Laws,  446.  See  McPherson's  chapter  **  The  Charcb 
and  the  Rebellion,"  History  of  Rebellion,  460,  &c. 
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I  long.  It  may  now  be  regarded  as  substantially  restricted  *to 
special  cases,  dictated  by  the  necessary  operation  of  the  war,' 
and  as  excluding,  in  general,  the  seizure  of  the  private  property 
of  pacific  persons  for  the  sake  of  gain.  The  commanding  general 
may  determine  in  what  special  cases  its  more  stringent  application 
tt  required  hy  military  emergencies,'**^ 

Tobacco  and  other  property  was  also  an  element  of  strength, 
and  by  the  laws  of  war  might  equally  with  cotton,  and  upon  the 
game  principles,  be  destroyed.** 

»«  Mrs.  Aleiandtr's  Cotton,  8  Wallace  419. 

As  10  the  liability  of  the  Goyernment  generally,  see  Delano's  resolution  in  the 
Honsc  of  RepresentatiTes,  Janoary  30th  1866. 

See  Debates  in  Globe,  vol.  56,  pp.  509-512. 

This  resolution  was  reported  from  the  Committee  of  Claims  bj  lion.  C.  Delano, 
now  Secretary  of  the  Interior.  (See  House  Rep.,  No.  10,  1st  Sess.  39  Cong., 
January  18th  1866.) 

Mr.  Delano  said — 

''  We  are  not  almoners  merely /or  the  nation^  and  have  no  Just  right  to  impose  in- 
fr«jW  taxation  in  order  to  gratify  our  feelings  of  benevolence^  nor  to  establish  prin- 
ciples of  abstract  jastioe  and  equity,  when  there  is  no  rule  or  law  requiring  if." 

The  jad^e-adTocate  general  decided  th&t  cotton  taken  to  strengthen  fortifications 
and  so  destroyed  has  been  regarded  as  a  '*  loss  by  casualty  of  war.*'  (Digest  of 
Opinions  Jndge^ Ad Tocate,  97-8.)  (See  Opinions,  vol.  26,  p.  247;  Parhamy,The 
Justices,  9  Georgia  341.)  The  Act  of  February  9th  1867,  14  Sut.  397,  indicated 
the  »en?e  of  Congress  by  declaring  that  no  payment  should  be  made  for  property 
destroyed  in  the  insurrectionary  states. 

The  Act  of  June  Ist  1870,  16  Stat.  649,  authorized  payment  to  Cutler  for  cotton 
»€iied  by  General  Grant  for  military  purposes,  Globe,  vol.  78,  3085,  April  29th 
1870.  But  Cutler  had  raised  the  cotton  by  contract  with  the  Government  made 
nder  the  captured  and  abandoned  property  act. 

The  commissioners  of  claims  allowed  for  cotton  used  for  beds  in  hospitals.  See 
first  report,  Mis.  Doo.  16,  2d  sess.  42d  Cong.,  p.  7. 

The  right  to  seize  and  destroy  cotton  to  impair  the  power  of  the  enemy  was  con- 
sidered before  the  commission  under  12th  article,  treaty  of  May  8th  1871,  betweea 
the  United  States  and  Great  Britain.  (See  Hale's  report  to  Secretary  of  State, 
NoTember  30th  1878.)  Authorities  were  cited  :  Vattel,  book  3,  c.  9,  {{  161,  163, 
\W  J  Twiss,  Tol.  8  (war),  pp.  122-124  ;  Rutherford,  book  2,  c.  9,  {  16  ;  Birs, 
Alexander's  CoUon,  8  Wall.  404 ;  The  United  StaU»  y.  Paddford^  f  Id.  531 ;  The 
United  Statei  r.  O^Keefe,  1 1  Id.  178  ;  1  Kent's  Com.  98,  93. 

**The  commissioners  of  claims,  under  the  Act  of  March  Sd  1871,  hi  their  third 
ananal  report  of  December  8th  1873,  House  Mis.  Doo.  No.  23,  Ist  sess.,  4  Ist 
-Conp.  p.  3,  say  :— 

"Tobacco  was  by  law  ncrer  made  an  army  supply  till  the  Act  of  fiCarch  3d 
1^5,  provided  that  it  might  be  furnished  at  coat  to  those  who  desired  it,  and  at 
their  expense. 

"After  the  capture  of  Atlanta^  in  September  1864,  General  Sherman  issued  an 
^eron  the  8th  of  September  1864,  authorizing  the  chief  comnitsary  of  aihaist* 
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While  these  are  the  rights  which  the  Government  might  lawfully 
enforce  against  all  the  inhabitants  of  the  seceded  states  daring 
actual  insurrection,  yet  in  practice  they  were  wisely  and  humanely 
modified  by  acts  of  Congress,  and  the  military  authorities  in  virtue 
of  their  general  power  in  special  cases  advised  departures  from 
strict  rules." 

ence  to  take  possession  of  and  issue  to  the  troops  all  the  tobacco  in  Atlanta,  and 
pive  certificates  thereof  to  the  owners,  to  be  accounted  for. 

'^Pursuant  to  this  order,  tobacco  was  taken,  and  the  commissary  department 
recommended,  *  As  this  tobacco  was  taken  hy  order  of  General  Sherman  and  issued 
to  the  troops  in  lieu  of  other  rations,  and  as  the  loyalty  of  the  claimant  is  clearly 
established,'  that  payment  should  be  made. 

*'  We  have  strictly  followed  this  precedent,  and  have  not  allowed  for  tobacco 
except  when  taken  under  this  order  :'*  3d  Genl.  Rep.  Com.  of  Claims,  art,  6,  p.  3. 

The  commission  of  claims,  under  12th  article  of  treaty  of  8th  May  1871,  between 
the  United  States  and  Great  Britain,  adopted  the  same  principle :  Hale*s  report 
to  the  Secretary  of  State,  November  30th  1873,  page  45. 

3^  General  Halleck's  instructions  of  March  5th  1863,  to  the  commanding  offi- 
cers in  Tennessee,  said  : — 

**  The  people  of  the  country  in  which  you  are  likely  to  operate  may  be  divided 
into  three  classes  :  'First.  The  truly  loyal.  Where  it  can  possibly  be  avoided, 
this  class  of  persons  should  not  be  subjected  to  military  requisitions.  It  may, 
however,  sometimes  be  necessary  to  take  their  property,  either  for  our  own  use  or 
to  prevent  its  falling  into  the  hands  of  the  enemy.  They  will  be  paid  at  the  time 
the  value  of  such  property ;  or,  if  that  be  impracticable,  they  will  hereafter  be 
fully  indemnified.  Receipts  should  be  given  for  all  property  so  taken  without 
being  paid  for.'* 

(Lawrence's  Wheaton,  sup.  p.  40.)  This  related  only  to  Tennessee,  and  after 
March  5th  1863,  the  general  rule  was  prescribed,  by  an  order  of  the  War  Depart- 
ment, July  22d  1862,  as  follows  : — 

**  Ordered,  that  the  military  commanders  within  the  states  of  Virginia,  Georgia, 
Florida,  Alabama,  Mississippi,  Louisiana,  Texas  and  Arkansas,  in  an  orderly 
manner,  seize  and  use  any  property,  real  or  personal,  which  may  be  necessary  or 
convenient  for  their  several  commands  as  supplies  or  for  other  military  purposes, 
and  while  property  may  be  destroyed  for  military  objects,  none  shall  be  destroyed 
in  wantonness  or  malice."     (Lawrence's  Wheaton,  note  p.  625.) 

Halleck's  International  Law  and  Laws  of  War,  p.  460,  J  17,  cites  Mr.  Marcv, 
Secretary  of  War,  as  giving  directions  to  our  commanding  generals,  during  the 
war  with  Mexico,  that  they  might  obtain  supplies  from  the  enemy. 

1.  **  By  buying  them  in  open  market  at  such  prices  as  the  enemy  might  exact." 

2.  They  might  take  the  supplies  and  pay  the  owners  a/air  price,  without  regard 
to  what  they  might  themselves  demand  on  account  of  the  enhanced  value  resulting  from 
the  presence  of  a  foreign  army, 

3.  They  might  require  contributions  without  paying  or  engaging  to  pay, 
Halleck  says :  *^*  There  can  be  no  doubt  of  the  correctness  of  the  rules  of  war 

as  here  announced  by  the  American  Secretary." 

He  cites  many  authorities,  and  the  letters  from  Marcy  to  Scott  and  Taylor,  &c. 
(See  Ex.  Doc.  60,  House  Reps.,  Ist  sess.  30th  Cong.  p.  963.) 
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Congress  has  also,  as  a  gratuity,  provided  for  the  payment 

*'  To  those  citizens  who  remained  loyal,  for  stores  or  supplies  taken  or 
famished  during  the  rebellion  for  the  army  and  navy  of  the  United  States  in 
states  proclaimed  as  in  insurreotion,  including  the  use  and  loss  of  vessels.''^ 

The  right  to  take  property  in  the  insurgent  states,  hy  the  com- 
mon laws  of  war  J  remained  generally  in  force,  but  Congress  also 
piovided  modes  of  taking  property  in  statutory  modes.^ 

Loyal  citizens  residing  in  the  loyal  states  during  the  rebellion, 
imt  having  property,  real  or  personal,  in  the  states  proclaimed  in 
insurrection,  can,  by  the  strict  rules  of  international  law,  claim  for 
it  no  immunity.  Its  local  situs  imparts  to  it  the  character  and 
^atm  of  enemy's  property.  It  may  be  lawfully  use<l  for  military 
purposes,  or  destroyed  if  it  will  be  useful  to  the  enemy.'^ 

The  property  situated  in  the  enemy's  country  owned  by  corpo- 
rations existing  by  virtue  of  charters  granted  by  foreign  govern- 
As  to  cotcon,  &c.,  Act  March  12th  1863,  12  Stat.  591  ;  Act  May  18th  1872,  17 
Stat.  134;  House  Ex.  Doc.  97,  39th  Cong.,  2d  sess.  ;  Senate  Ex.  Doc.  37, 
2d  sess.  39th  Cong. ;  House  Ex.  Doc.  No.  1 1 4,  2d  sess.  39th  Cong.  ;  Senate  Ex. 
Doc.  No,  22,  2d  sess.  40th  Cong.  ;  House  Rep.  No.  7,  Ist  sess.  40th  Cong.  ; 
Senate  Ex.  Doc.  56,  2d  sess.  40th  Cong. ;  House  Ex.  Doc.  82,  3(1  se^s.  40th 
Cong. ;  House  Ex.  Doc.  113,  3d  sess.  41st  Cong.  ;  House  Ex.  Doc.  No.  146,  1st 
»e»s.  43d  Cong. 

»'Act  March  3d  1871,  16  Stat.  524;  May  11th  1872,  17  Stat.  97;  March  3d 
1873,  17  Stat.  577.  See  the  reports  of  commissioners  of  claims,  House  Mis. 
Doc.  16,  2d  sess.  42d  Cong.  ;  Mis.  Doc.  21,  Mis.  Doc.  213,  Mis.  Doc.  218,  2d 
«e?5.  42d  Cong.  ;  Mis.  Doc.  12,  3d  sess.  42d  Cong.  Joint  Res.  No.  50,  1st  sess. 
39ih  Cong.,  June  Iftth  1866 ;  Joint  Res.  No.  99,  1st  sess.  39th  Cong.,  July  28th 
1^66;  Act  July  4th  1864,  ch.  240,  1st  sess.  38  Cong. 

"In  Uniud  States  y.  Klein,  13  Wallace  128. 

It  may  be  said,  in  general  terms,  that  property  in  the  insurgent  states  may  l»c 
ilistribated  into  four  classes  :  1.  That  which  belonged  to  the  hostile  organizntion«, 
f>r  was  employed  in  actual  hostilities  on  land.  2.  That  which  at  sea  became  \t\\y- 
fnl  subject  of  capture  and  prize.  3.  That  which  became  the  subject  of  confisca- 
tion. 4.  A  peculiar  description,  known  only  in  the  recent  war,  called  captured 
and  abandoned  property. 

As  to  captured  and  abandoned  property,  including  cotton,  see  note  36  ante, 

Alexander' »  Cotton^  2  Wallace  421. 

See  Acts  of  March  12th  1863,  and  July  2d  1864.  See  a  compilation  of  Acts 
of  Congress  and  rules  and  regulations  prescribed  by  the  Secretary  of  the  Treasury, 
concerning  commercial  fntercourse  with  the  states  declared  in  insurrection,  and  as 
to  captured,  abandoned,  and  confiscable  property,  reprint  1872.    Act  May  18th  1872. 

"Lawrence's  Wheaton  565-576;  The  Graji  Jacket,  5  Wnllace.  342-364; 
Whiting's  War  Powers  (43d  ed.,  1872,  p.  582);  Attomey-GeneraPs  Opinion, 
Xorerober  24th  1865,  11  Opinions  405;  Elliotts  Claims  September  7th  1868,  12 
Opinions  488  ;  Perrin  v.  United  States,  4  Court  Claims  543  5  Prize  Cases,  2  Black 
«"4 ;  Senator  Carpenter  in  Senate,  March  19th  1874. 
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ments,  or  loyal  states,  or  rebel  states,  before  or  since  secession,  can 
claim  no  protection  beyond  that  accorded  to  other  enemy's  prop- 
erty. A  large  part  of  the  property  in  the  insurrectionary  states 
might  be  held  by  corporations,  and  thus  bo  a  means  of  strength  to 
the  rebellion.^ 

As  by  the  laws  of  war  the  lawful  military  authorities  might 
destroy  houses  in  these  states  to  prevent  them  from  being  a  means 
of  aid  arid  comfort  to  the  rebellion,  or  to  hasten  its  speedy  over- 
throw, so  they  may  much  the  more  be  used  without  liability  to 
make  compensation.*^ 

The  policy  determined  on  by  Congress  is  clearly  expressed  in 
the  Act  of  February  21st  1867,  which  prohibits 

**The  Kcttlement  of  any  claim  for  the  occupation  or  of  injury  to  peal 
estate  when  such  claim  originated  during  the  war  for  the  suppression  of 
the  Southern  rebellion  in  a  state  or  part  of  a  state  declared  in  insurrection/^** 

*^  This  rule  is  not  changed  by  the  fact  that  the  confiscation  acts  do  not  applj  to 
corporate  property:   Planters*  Bank  v.  Union  Bank,  16  Wallace  483. 

As  to  Southern  railroad  companies,  see  House  Report  34,  d9th  Cong.  2d  sess., 
March  2d  1867  ;  House  Rep.  No.  8,  2d  sess.  40th  Cong.,  Dec.  11th  1867  ;  Ex. 
Doc.  No.  73,  2(1  sess.  40th  Cong.,  Jan.  7th  1868  ;  House  Rep.  No.  15,  2d  sess. 
40th  Cong.,  Feb.  7th  1868  ;  House  Rep.  No.  78,  2d  sess.  4l8t  Cong.,  June  9th 
1870. 

<'  See  letter  of  Quartermaster-General  M.  C.  Meigs  of  February  26th  1874,  in 
Lawrence  Rep.  on  War  Claims  No.  262,  1st  sess.  4dd  Congress,  Marcii  26th  1874. 
This  report  discusses  the  several  classes  of  War  Claims,  perhaps  more  fully  than 
any  other  made  to  Congress. 

No  claim  was  made  for  use  and  occupation  in  the  insurrectionary  states  before 
the  commission  held  under  twelfth  article  of  the  treaty  between  the  United  States 
.•md  Great  Britain  of  May  8th  1871,  excepc  **  within  the  loifol  portions  of  the 
Uniteil  States,  or  within  those  portions  of  the  insurrectionary  states  permanently 
reclaimed  by  the  United  States,  and  for  damages  resulting  from  such  use  and  occu- 
pation.** 

In  Mr.  Halc^s  report  it  is  said  : — 

**  The  counsel  cited  the  letter  of  Earl  Granville  to  Mr.  Stewart,  (No.  23  of  par*- 
liamentnry  papers,  No.  4,  on  the  Franco-German  war,  1871,  British  State 
Papers  ;)  Professor  Bernard*8  'Neutrality  of  Great  Britain,'  &c.,  pp.  440,  4$4  ; 
United  Stntes  Senate  Documents,  first  and  second  sessions^  34ih  Cong.,  vol.  15, 
No.  103,  pp.  H,9,  463;  United  States  v.  O' Keeffe,  11  Wallace  178;  Water^^  v. 
U  S.  (4  C.  Cls.  Rep.  390)  ;  Russell  (.5  Id.  120)  ;  FiUr  v.  United  States,  9 
Wallace  45;  also  Campbell's  Case,  5  C.  CIs.  Rep.  252,  and  Provine't  Casft,  Id. 
455  ;  Act  of  July  4tli,  1864,  13  Stat.  381." 

See  li'tior  of  Quartermaster-General  M.  C.  Meigs,  February  19th  1874,  on  p. 
25  of  Lnwrpiiee's  Report  on  War  Claims,  in  Ist  sess.  43d  Cong. ;  Act  March  3d 
1813,  ch.  5 1  a.  ;;  5  ;  Art.  42  Revised  Army  Re^rulations  of  August  10th  1861  ;  Act 
March  3(1  1817,  ch.  218,  {2  ;  Act  July  4th  1864  ;  Act  February  21st  1867. 

«s  14  Stat.  397  ;  11   Opinions,  Nov.  24th  1865,  p.  405  ;  12  Opiniona  486»  Sept. 
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Bj  the  Strict  rules  of  law  literary  institutions  are  equally  sub- 
ject to  use  by  the  lawful  military  authorities.  But  on  grounds  of 
public  policy  nothing  but  urgent  necessity  could  justify  such  use.. 
The  proper  military  authorities  must,  as  a  general  rule,  be  allowed 
to  judge  of  the  necessity,  or  military  operation  could  not  be  suc- 
cessfully carried  on.*' 

In  the  application  of  the  general  principles  stated  there  are 
some  recognised  exceptions. 

The  Government,  in  honor  and  in  law,  is  bound  to  make  compen- 
sation for  property  of  citizens  used,  damaged  or  destroyed  when — 

I.  The  commander  of  an  army,  under  proper  authority,  or 
other  officer  duly  authorized,  in  advance  or  at  the  time  of  the  use^ 
damage  or  destruction,  distinctly  agrees  with  the  owner  of  the 
property  that  the  Government  shall  make  compensation,  and  when^ 
upon  the  faith  of  thiSy  the  promise  is  accepted  and  the  property 
voluntarily  surrendered.** 

7th  1868,  declares  that  *'  a  claim  for  use  and  occupation  of  real  estate  in  Tennes-^ 
see  bj  the  army  in  January  1863,  cannot  be  settled  by  the  Executive  Department 
of  the  government,  under  Act  July  4ih  1864,  and  February  2l8t  1867.*'  Filor  v. 
United  StateXf  9  Wallace  45  ;  Provine^s  Case^  5  Court  of  Claims  455  ;  KimbaiPt 
Cate,  Id.  252. 

^See  Sumner's  speech  in  Senate,  January  12th  1869  ;  71  Globe,  3d  Sess.  40th 
Con^p^ss  301. 

Conjrress  has  considered  the  subject  since  the  close  of  the  rebellion.  See  claim 
of  William  and  Mary  College.  Claim  for  destruction  of  buildin<^  and  property 
hy  "disorderly  soldiers  of  the  United  States  during  the  late  rebellion.*'  For 
UoQsc  proceedings  sec  Globe,  vol.  87,  2d  Sess.  42d  Congress,  pp.  784,  785,  (Feb- 
rutry  2d  1872,)  and  vol.  88,  pp.  934,  940,  941,  942,  943,  1190,  1191,  1192,  1193, 
1194,  1195.  The  bill  wa^  defeated.  See  House  Report  No.  9,  2d  Sess.  42d 
ConKrew,  January  29th  1872. 

Eatt  Tennessee  University. — Clstms  for  use  and  occupation  of  buildings  by 
United  States  troops.  For  Senate  proceedings  in  42d  Congress,  see  Globe,  vol. 
99,  p.  2288,  2d  Sess.  42d  Congress  (April  9th  1872).  For  House  proceedings, 
lee  Globe,  vol.  99,  p.  697  (January  18th  1873).  See  Senate  Report  No.  17,  2d 
Sen.  434  Congress.  Vetoed,  January  30th  1873.  See  Senate  Ex.  Doc.  33,  3d 
Se».  42d  Omgresa.     See  Globe,  vol.  93,  p.  991,  January  31st  1873. 

Kenbick}/  Universiiy. — Claim  for  use  and  occupation  of  buildings  by  United 
States  troops.  For  Senate  proceedings,  4)st  Congress,  see  vol.  78,  p.  3145  (May 
U  18T0),  vol.  80,  p.  5538  (July  13th  1870).  For  House  proceedings,  see  Globe, 
'Ol.  82,  p.  480  (January  13th  1871).  Approved  January  17th  1871 .  See  Statutes 
•tUrjre,  vol.  16,  p.  678. 

**  Steven  v.  United  States^  2  Court  Claims  95  ;  Elliott's  Claim,  12  Opinions  At- 
toraeys-General  485  ;  Frovene  v.  United  States,  5  Court  Claims  456  ;  Kimball  v. 
^ed  States,  Id.  253  ;  Waters  v.  United  States,  4  Court  Claims  390  ;  Filar  v. 
^ited  States,  9  Wallace  45  ;  Ayres  v.  United  States,  3  Court  Claims. 
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But  a  contract  is  not  necessarily  created  by  the  mere  fact  that 
the  highest  military  authority  gives  instructions  to  subordinate 
officers,  or  issues  orders  to  them,  advising  them  that  enemies  "  will 
be  paid  at  the  time/*  or  that  "  they  will  hereafter  be  fully  indem- 
nified." 

The  Government  is  not  bound,  either,  by  the  unauthorize<l 
promise  of  an  officer.** 

The  mere  fact  that  a  voucher  or  receipt  is  given  for  property 
taken  in  enemy's  country  by  a  military  officer  does  not  make  the 
Government  liable  to  pay  for  it.** 

Military  officers  frequently  organize  a  "board  of  survey"  or 
commission  to  assess  the  value  of  property  taken  in  the  enemy's 
country,  or  destroyed  on  loyal  territory.  This  is  done  to  preserve 
the  history  of  military  operations,  to  enable  superior  officers  t<» 
hold  the  subordinates  to  a  proper  responsibility  in  the  conduct  of 
war.*^     The  liability  is  determined  ht/  the  laws  of  war. 

As  to  unaathorized  contracts  see  Act  March  2d  1861,  ch.  84,  sec.  10,  vol.  12. 
Stat.  220  ;  Joint  Res.  No.  8,  January  3lst  1868,  15  Stat.  246  ;  Act  June  Id  1BG2, 
12  Stat.  411  ;  4  Court  Claims  75,  859,  549;  5  Court  Claims  65  ;  1  Opinions 
Attorneys-General  320 ;  7  Wallace  666  ;  4  Court  Claims  176,  401,  495  ;  5  Court 
Claims  302  ;  8  Wallace  7.  And  see  sundry  Acts  of  Congress  in  relation  lo 
public  contracts. 

<5  In  Filor  V.  United  Slates^  9  Wallace  45,  the  court  refer  to  a  case  at  Key 
West,  of  promises  for  the  use  of  the  quartermaster's  department,  and  say  it  wsi< 
not,  "  binding  upon  the  Government  until  approved  by  the  quartermaster-general.' 
Ayres  v.  United  States^  3  Court  Claims  1 , 

See  the  acts  relating  to  the  Court  of  Claims ;  Act  March  3d  1863,  12  Stat.  7C7, 
section  12,  and  other  acts  cited  in  the  volumes  of  reports  of  that  court. 

**  The  law  of  agency,  as  applicable  to  the  United  States,  is  far  more  strict  than 
to  individuals,  for  the  agent  must  have  actual  authotittj  in  order  to  bind  the  Gor- 
ernment  :'*  1  Boston  American  Law  Review,  \  58. 

**The  Revised  Army  Regulations  of  18C1,  as  corrected  to  June  25th  1863, 
edition  of  1867,  p.  512,  sec.  22,  provides  that  **all  property,  public  or  private, 
taken  from  alleged  enemies,  must  be  inventoried  and  duly  accounted  for.  If  tlu* 
property  be  claimed  as  private,  receipts  must  be  given  to  such  claimants  or  their 
agents.'*  But  this  does  not  cfiange  the  laws  of  uHir,  and  give  a  liability  which  docs 
not  exist  by  such  law.  The  laws  of  war  are  prescribed  by  another  power,  an«l 
cannot  be  abrogated  by  army  regulations. 

.  See  Report  of  November  30th  1873,  of  Hon.  R.  S.  Hale  to  the  Secretory  of 
State,  where  the  claim  of  Kater  was  paid  on  a  voucher,  the  order  of  General 
Sheridan  having  in  effect  promised  compensation  for  such  property  to  loyal 
chizens." 

*TSnch  valuation  was  made  by  order  of  General  Jackson,  after  the  battle  of 
New  Orleans,  of  certain  damages  to  real  estate  :  American   State  Papers,  cla?s 
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IL  When,  by  the  terms  of  the  capitulation  of  a  hostile  city  or 
army,  there  is  a  distinct  stipulation  by  the  proper  officer  command- 
ing the  Union  Army  that  rights  of  person  and  property  shall  be 
respected,  this  pledge  is  to  be  respected,  and  a  violation  of  it  by 
military  officers  clothed  with  authority  to  act  in  the  name  of  the 
Government  would  create  a  liability  to  repair  any  damages.  But 
this  protection  only  extends  to  such  enemies  as  strictly  obsenc 
neutrality  and  the  terms  of  the  capitulation,  and  to  property  the 
nature  of  which  does  not  take  it  out  of  the  condition  of  neutrality.^^ 

And  it  cannot  be  an  absolute  guarantee  against  unauthorized 
pillage  or  other  damages  incident  to  surrounding  circumstances. 

III.  The  same  rule  of  protection  is  extended  to  persons  and 
property  where  there  is  no  capitulation,  but  an  authorized  military 
proclamation  promising  it,  when  a  city  or  district  of  the  enemy  is 
snbdued  and  occupied.**  This  principle  will  apply  generally  to 
duly  authorized  safeguards.** 

A  passport  may  be  given  which  does  not  amount  to  a  safeguard. 
But  a  safeguard  for  the  purpose  of  protection  under  a  flag  of  truce 
may  amount  to  a  guarantee  of  the  safety  of  persons,  and  of  such 
property  as  may  be  named,  or  may  reasonably  accompany  the 
person,  excluding  unnecessary  valuables." 

ix.,  claim  752.  Such  boards  were  frequently  organized  during  the  rebellion  : 
Jvuice  r.  L\  5.,  8  Court  Claims  R.  37  ;  Heathfeld  v.  U.  5.,  Id.  214. 

*^  Case  of  Tharshaven,  Edwards  107;  Afexander^s  Cotton^  2  "Wallace  421  ;  Vat- 
tel,  book  3,  ch.  18,  |  294,  ]k  425  ;  The  VenlcCy  2  Wallace  258  ;  Winthrop's  Digest 
Opinions  of  Judgc-Advocatc-General,  1862  to  1868,  p.  86  (ed.  of  1868),  vol. 
XTiii.,  p.  511,  Records  of  Bureau  of  Military  Justice.  Planters^  Bank  v.  Union 
Bank,  16  Wallace  468. 

The  commission  under  the  12ih  article  of  the  treaty  of  8th  May  1871,  between 
Ae  United  States  and  Great  Britain,  held  substantially  this. 

*•  And  while  the  conditions  of  the  proclamation  are  observed  by  the  enemy,  and 
ho«tiliiie8  are  not  renewed  by  them,  the  pledge  of  protection  cannot  be  revoked  by 
miliUry  authority:  Planters^  Bank  v.  Union  Bank,  16  Wallace  496.  See  alscf 
Act  July  13th  1861,  §  5  (12  Stat.  257),  and  President's  proclamation,  August 
l«thl861  (12  Stat.  1262). 

**Sce  Act  February  13ih  1862,  J  5  ;  Army  Regulations  of  1861  revised  to  June 
Kth  1863  (ed.  of  1867),  pp.  112,  113. 

*'l  Kent's  Com.  161  ;  Id.  417,  J  270;  Woolsoy*s  International  I^aw,  p.  250  j 
1  Bello,  p.  265  ;  Calvo,  2d  vol.,  p.  97,  edition  of  1868.  In  1863  a  perso^i  came 
>ndcr  flAg  of  truce  through  the  Union  lines  to  New  Orleans,  then  under  com- 
■tnd  of  General  Banks,  bringing  a  trunk  having,  as  alleged,  Confederate  bonds. 
TTui  party  waA  arrested,  and  afterwards  asked  reparation.  The  Judge-Advocate 
Gencnl  laid  :  **  In  regard  to  the  merits  of  such  claim,  it  need  only  be  said  that 
■■  far  AS  the  rebel  securities  are  concerned  the  seizure  was  clearly  authorized. 
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IV.  During  the  rebellion  the  ordinary  laws  of  war  as  to  enemy's 
country  were,  by  the  general  policy  of  the  Government,  sanctioned 
by  Congress  and  the  President's  proclamation  of  August  16th 
1861,  so  far  modified  that  in  such  parts  of  the  rebel  states  as 
were  permanently  occupied  and  controlled  by  the  Union  military 
forces,  and  where  rebellion  had  ceased  and  was  no  longer  probable, 
the  Government  assumed  to  interfere  no  further  with  the  rights  of 
person  and  property  of  the  enemy  than  should  be  required  by 
necessary  subjection  to  military  government. 

But  this  immunity  only  extends  to  those  who  were  loyal,  or  who 
ceased  to  engage  in,  aid  or  encourage  rebellion.  And  in  such  case 
property  would  be  liable  to  be  occupied,  taken,  damaged  or  de- 
stroyed, as  in  loyal  states." 

Wm.  Lawrbncb. 

{To  be  continued,) 


RECENT    AMERICAN    DECISIONS. 

Court  of  Appeals  of  Maryland. 

SAMUEL  D.  LEWIS  v.  BALTIMORE  &  OHIO  RAILROAD 
COMPANY.* 

Where  the  plaintifT  has  been  gailty  of  a  plain  act  of  carelessness  which  has 
contributed  to  an  accident,  it  is  the  duty  of  a  court  as  matter  of  law,  to  say  that 
he  cannot  recover. 

Plaintiff  desiring  to  cross  a  street  in  Baltimore,  after  dark,  the  street  lamps 
being  lighted,  found  a  train  of  railroad  cars  blocking  the  crossing.  A  crowd  had 
collected  waiting  for  an  opportunity  to  cross,  and  while  plaintiff  was  waiting  two 
women  had  been  prevented  by  the  police  from  creeping  under  the  couplings,  but 
several  persons  had  climbed  up  the  platforms  and  thus  crossed.  After  waiting 
about  five  minutes  plaintiff  started  to  get  on  the  platform  with  the  intention  of 

No  flag  of  truce  could  protect  such  bonds — which  have  invariably  heretofore 
been  held  as  illegal  and  disloyal  publications,  intended  to  give  aid  and  comfort  to 
the  enemy — from  confiscation  and  destruction.  On  the  contrary,  a  party  availing 
himself  of  a  flag  of  truce  to  bring  such  securities  within  our  lines  would  be  guilty 
of  a  violation  of  the  truce,  and  become  amenable  to  trial  and  punishment." 

>s  The  Venice,  2  Wallace  259  ;  Planters'  Bank  v.  Union  Bank,  16  Wallace  483. 
See  letter  of  February  26th  1874,  of  Quartermaster- General  M.  C.  Meigs,  in 
appendix  to  Lawrence's  report  on  War  Claims,  1st  sess.  43d  Cong. ;  Senate 
Claims  Committee's  Report,  No.  85,  2d  sess.  42d  Cong.,  March  27th  1872  ;  Mm. 
Alerandar's  Cotton,  2  Wallace  419  ;  Prize  Cases,  2  Black  674  ;  Senator  Carpenter 
in  Senate,  March  1 9th  1874. 

I  We  are  indebted  for  this  case  to  F.  C.  Latrobe,  Ksq.—ED.  Am.  L.  Rko. 
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crossing  in  the  same  manner,  when  the  train  started  and  his  leg  was  cmshed  be- 
tween two  cars.  Heldf  that  such  an  act  was  contributory  negligence  and  he  could 
not  recover. 

The  fact  that  the  railroad  company  was  negligent  in  thus  blocking  a  street 
crossing  contrary  to  the  city  ordinances,  did  not  relieve  plaintiff  from  the  duty  to 
use  ordinary  care  to  avoid  danger. 

This  was  an  action  to  recover  damages  for  injuries  alleged  to 
bave  been  caused  by  tbe  negligence  of  the  defendant. 

The  facts  were  as  follows :  Between  six  and  seven  o'clock  of  the 
evening  of  January  14th  1871,  the  appellee,  by  its  agents,  wa§ 
engaged  in  making  up  a  train  of  freight  cars  on  the  line  of  Howard 
street,  north  and  south  of  Camden  street,  preparatory  to  its  leaving 
the  city.  The  engine  was  attached  to  the  south  end  of  the  train, 
some  distance  below  Camden  street,  and  was  backing  or  passing 
the  cars  up  Howard  to  couple  with  cars  north  of  Camden.  The 
plaintiff  being  at  the  depot  of  the  defendant,  whither  he  had  gone 
to  take  the  train  for  Washington,  started  to  go  to  the  Fountain 
hotel,  on  the  north  side  of  Camden  street,  a  short  distance  from 
the  corner  of  Howard.  Arriving  at  the  corner  of  Howard  and 
Camden,  he  found  tbe  crossing  blocked  by  the  freight  cars  of  the 
defendant.  He  did  not  see  the  engine  attached  to  the  train, 
although  the  street-lamps  were  lighted,  but  he  admits  he  (Jid  not 
look  particularly  for  it,  nor  did  he  see  any  employees  of  the  de- 
fendant at  or  about  the  crossing.  The  street  had  been  blocked  by 
the  cars  from  twenty-five  to  thirty  minutes,  and  a  number  of  persons 
had  collected  at  the  crossing  waiting  for  the  train  to  move.  The 
plaintiff  waited  from  five  to  seven  minutes,  during  which  time  he 
saw  several  persons  climb  up  to  the  platform  of  one  of  the  cars, 
and  thus  pass  to  the  opposite  side  of  the  street ;  he  also  saw  the 
police  stop  two  women  who  were  attempting  to  crawl  under  the 
coupling  of  the  cars.  Finally,  he  determined  to  climb  over  the 
platforms  of  the  two  cars,  and  taking  hold  of  the  handle  used  for 
getting  on  the  cars,  while  in  the  act  of  pulling  himself  up,  with 
one  foot  on  the  platform,  and  the  other  hanging  down,  the  train 
suddenly  moved,  and  his  leg  was  caught  and  crushed  between  the 
two  cars.  The  plaintiff"  also  read  at  the  trial  certain  ordinances 
of  the  city  for  the  purpose  of  showing  that  the  defendant  was 
making  up  the  train  and  blocking  up  the  crossing  in  a  manner 
prohibited  by  the  same. 

The  opinion  of  the  court  was  delivered  by 

Robinson,  J. — The  court,  in  granting  the  defendant's  and  in 
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refusing  the  plaintiflTs  prayers,  instructed  the  jury  substantially, 
that  the  plaintiff  had  by  his  own  negligence  contributed  to  the  injury^ 
and  was  not,  therefore,  entitled  to  recover.  We  fully  agree  with 
the  counsel  for  appellant,  that  in  cases  of  this  kind,  the  question 
of  negligence,  as  a  general  rule,  is  a  matter  for  the  determination 
of  the  jury,  under  instructions  from  the  court  defining  the  degree 
of  care  required  of  each  party,  according  to  the  nature  of  the  re- 
lations borne  by  the  defendant  to  the  party  injured. 

But  we  have  said  more  than  once,  "  that  cases  may  and  do  some- 
times occur,  where  the  court  is  required  to  declare  some  plain  act 
of  carelessness  on  the  part  of  the  plaintiflF,  to  be  in  latv  such  con- 
tributory negligence  as  will  prevent  a  recovery,  or,  on  the  other 
hand,  where  the  proof  of  negligence  on  the  part  of  the  defendant 
is  so  slight  and  inconclusive  in  its  nature  as  to  demand  from  the  court 
an  instruction  as  to  its  legal  insuflSciency  to  prove  negligence,  in 
order  to  prevent  the  jury  from  indulging  in  wild  speculation  or 
irrational  conjecture,'' 

In  this,  as  in  all  other  cases,  the  burden  of  proof  is  on  the 
plaintiff,  and  although  it  is  the  province  of  the  jury  to  decide  mat- 
ters of  fact,  when  evidence  legally  suflScient  for  that  purpose  is 
submitted  to  their  consideration,  yet  this  legal  sufficiency  is  a  ques- 
tion of  law,  of  which  the  court  is  the  exclusive  jxidge^  and  where 
the  testimony  is  so  slight  and  inconclusive  that  no  rational  mind 
can  infer  from  it  the  fact  which  it  is  offered  to  establish,  it  is  not 
only  the  right,  but  the  duty  of  the  court,  when  applied  to  for  that 
purpose,  to  instruct  the  jury  that  there  is  no  evidence  before  them 
to  warrant  their  finding  the  fact  sought  to  be  established. 

Without  reviewing  the  many  cases  in  which  the  subject  of  negli- 
gence has  been  considered,  the  question  in  this  and  in  all  cases  of 
the  like  kind,  is  whether  the  injury  complained  of  was  caused 
entirely  by  the  negligence  or  improper  conduct  of  the  defendant^  or 
whether  the  plaintiff  so  far  contributed  to  the  same  by  his  own 
negligence  or  want  of  ordinary  care  and  prudence j  that  but  for 
such  negligence  or  want  of  care  and  prudence  the  injury  would  not 
have  happened.  In  the  fir«t  case  the  plaintiff  would  be  entitled  to 
recover,  in  the  latter  he  would  not,  unless  the  defendant^  by  the 
exercise  of  care  and  prudence^  might  have  avoided  the  consequences 
of  the  plaintiff's  negligence.  The  rule  thus  laid  down  in  Tuff  v. 
Wurman^  94  E.  C.  L.  Rep.  583,  avoids  the  distinction  between 
remote  and  proximate  causes^  a  subject  which  PiGOTT,  C.  B.,  says 
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has  perplexed  metaphysicians  from  the  days  of  the  disquisitions 
of  the  schoolmen  down  to  the  essays  of  Hume  and  Browne,  and 
presents  the  law  in  clear  and  intelligent  terms,  suited  to  the  capaci- 
ties of  men  of  good  common  sense  and  ordinary  information. 

The  question  in  this  appeal  resolves  itself  then  into  this:  was 
the  attempt  on  the  part  of  the  plaintiff  to  get  on  the  platform  of 
the  cars,  under  the  circumstances^  such  a  glaring  act  of  carelessness 
as  to  amount  in  law  to  contributory  negligence  ?  To  this,  we  think, 
there  can  be  but  one  answer.  On  reaching  the  crossing  at  Camden 
and  Howard,  instead  of  waiting  until  the  train  had  moved,  or 
walking  up  to  Pratt  street,  the  distance  of  a  square  only,  where 
he  could  have  crossed  without  risk,  he  attempted,  although  it  was 
dark,  to  get  on  the  platform  of  one  of  the  cars,  at  a  time,  too, 
when  the  defendant  was  making  up  its  freight-train,  and  without 
even  looking  or  inquiring  whether  an  engine  was  attached  thereto. 
For  such  negligence  it  is  no  excuse  to  say  that  he  had  seen  five  or 
six  of  the  crowd  of  persons  there  collected  make  a  like  attempt 
j^ithout  injury,  and  especially  in  the  face  of  the  admonition  given  by 
the  police,  who,  in  the  very  presence  of  the  plaintiff,  had  prevented 
two  women  from  exposing  themselves  to  a  danger  so  imminent. 
The  ordinary  care  which  the  law  required,  is  the  exercise  of  such 
caution  and  prudence  as  are  proportioned  to  the  danger  to  be. 
avoided,  judged  by  the  standard  of  common  prudence  and  expe- 
rience. Tested  by  this  standard,  the  conduct  of  the  plaintiff  in 
thus  exposing  himself  to  a  danger  so  threatening,  can  be  viewed 
in  no  other  light  than  as  an  act  of  carelessness,  amounting  in  law 
to  contributory  negligence. 

But  it  was  also  contended  that  the  plaintiff  is  not  prevented  from 
recovering,  if  the  defendant,  by  the  exercise  of  ordinary  care, 
might  have  avoided  the  consequences  of  the  plaintiff's  negligence. 
An  action,  it  is  true,  will  lie  in  some  cases  where  there  has  been 
negligence  on  both  sides,  but  in  such  it  must  appear  that  the 
defendant,  by  a  proper  degree  of  caution,  might  have  avoided  the 
consequences  of  the  plaintiff's  negligencCj  or,  that  the  latter  could 
not,  by  ordinary  care  and  prudence,  have  avoided  the  consequences 
of  the  defendant's  negligence.  "  This,  moreover,  implies  time  for 
the  party  to  become  aware  of  the  conduct  and  situation  of  the 
other,  for  neither  could  be  required  to  anticipate  the  other's  negli- 
gence :"  Northern  Central  Railway  Co.  v.  State,  use  of  Gies,  31 
Md.  3G6.     A  man  asleep  on  the  highway,  or  walking,  negligently 
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it  may  be,  upon  a  railroad-track,  is  not  to  be  run  over,  provided 
it  can  be  avoided  by  the  exercise  of  ordinary  care.  Or  take  the 
case  of  a  vessel  failing  to  exhibit  the  proper  lights  and  to  take  the 
right  side  of  the  channel,  as  required  by  the  Navigation  Act ;  such 
acts  of  negligence  are  no  defence  in  a  suit  against  a  colliding 
vessel,  provided  the  latter  being  aware  of  the  negligence  of  the 
former,  could  have  avoided  the  collision  by  the  exercise  of  ordinary 
care.  Where,  however,  there  is  no  opportunity  for  one  party  to 
become  aware  of  the  negligence  of  the  other,  and  the  injury  is 
occasioned  by  the  concurrent  and  co-operating  negligence  of  both, 
it  is  well  settled  that  no  action  will  lie.  In  the  case  before  us,  if 
it  be  conceded  there  was  negligence  on  the  part  of  the  defendant 
in  the  use  of  the  engine,  at  the  time  of  the  injury,  it  is  equally 
clear  there  was  concurrent  negligence  on  the  part  of  the  plaintiff 
in  attempting  to  get  on  the  platform  of  the  car,  and  although  the 
crossing  was  temporarily  blocked,  it  cannot  be  imputed  as  negli- 
gence to  the  agents  of  the  defendant,  that  they  did  not  anticipate 
such  recklessness  on  the  part  of  the  plaintiff.  After  the  attempt 
wag  made  to  get  on  the  cars,  it  was  impossible  for  the  defendant  to 
have  avoided  the  injury  by  the  exercise  of  ordinary  care,  because 
there  was  no  interval  of  time  during  which  the  agents  of  the  latter 
could  become  aware  of  the  danger  to  which  the  plaintiff  was  exposed. 

Then,  on  the  other  hand,  so  far  as  regards  the  p*ior  acts  of 
negligence  of  the  defendant,  such  as  using  an  engine  on  the  track 
in  the  city,  and  blocking  the  crossings  in  a  manner  prohibited  by 
the  city  ordinances,  it  is  very  clear  that  such  acts  of  negligence 
did  not  exempt  the  plaintiff  from  the  use  of  ordinary  care  in  order 
to  avoid  the  consequence  of  the  defendant's  negligence.  The  fact 
that  a  train  of  cars  is  unlawfully  blocking  a  crossing  is  no  reason 
why  a  person  should  throw  himself  under  the  wheels,  or  reck- 
lessly expose  himself  to  danger.  He  is  bound,  notwithstanding 
such  acts  of  negligence,  to  exercise  proper  care  and  prudence,  and 
if  he  fails  to  do  so,  he  cannot  hold  another  responsible  for  an  injury 
which  may  be  fairly  traced  to  his  own  negligence. 

In  any  aspect,  therefore,  in  which  this  case  may  be  considered, 
we  are  of  opinion,  there  was  contributory  negligence  on  the  part 
of  the  plaintiffs  and  that  the  judgment  below  ought  to  be  affirmed. 

Judgment  affirmed. 

Ttauch  V.  Hoyd^  31  Pa.  St.  358,  bears  There  the  plaintiff,  a  lad  of  six  or  seven 
a  close  resemblance  to  the  principal  case,    years,  was  on  his  waj  home,  when  he 
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fonnd  his  way  blocked  at  a  public  cross- 
ing by  a  long  train  of  cars,  without  any 
person  in  charge.  He  attempted  to  creep 
under  the  cars,  the  cars  were  moved,  and 
he  was  injured.  The  jury  found  for  the 
defendants,  apparently  on  the  ground  of 
contributory  negligence.  The  Supreme 
Court,  however,  reversed  the  judgment, 
holding  that  the  cars  were  unlawfully 
upon  the  public  crossing,  and  that,  con- 
sidering the  age  of  the  child,  and  the 
other  circumstances  of  the  case,  no  neg- 
ligence could  be  imputed  to  him.  Wood- 
ward, J.,  said,  obiter  J  in  delivering  the 
opinion  of  the  court,  "  I  quite  agree 
with  the  learned  judge  that  if  the,  plain- 
tiff had  been  an  adult  of  ordinary  pru- 
dence and  discretion,  he  would  have 
no  right  of  action  ;  for,  however  blame- 
worthy the  defendants  may  have  been  in 
leaving  their  cars  on  the  crossing,  com- 
mon prudence  would  have  restrained 
him  from  attempting  to  pass  under  them, 
and  an  adult  would  be  bound  to  use 
common  prudence.'* 

In  the  principal  case,  the  court  held 
the  act  of  the  plaintiff  to  be  **  an  act  of 
carelessness  amounting  in  law  to  contri- 
butory negligence.^ ^  The  question  of  neg- 
ligence having  generally  been"  considered 
A  question  of  fact  to  be  determined  by 
the  jury  under  the  circumstances  of  each 
case,  it  may  be  worth  while  to  examine 
briefly  the  decisions  in  the  different  state 
and  the  Federal  and  English  courts,  to 
learn  how  far  there  has  been  a  departure 
from  this  mie. 

North  Carolina. —  In  Herring  v. 
Wil.  ^  Ral,  R.  Co.,  10  Ired.  402,  it  is 
said,  **  WhAt  amounts  to  negligence  is 
a  matter  of  law."  So  also  Avera  v. 
Sexton,  13  Ired.  253;  but  this  statement 
cannot  be  taken  in  its  broadest  sense, 
for,  in  Latnbeth  v.  N.  C.  R.  Co.,  66  N. 
C.  494,  it  was  held  that  the  question  of 
contributory  net;ligence  was  one  of  fact 
for  the  jury,  acting  under  the  instruc- 
tions of  the  court.  **  The  testimony  was 
conflicting  in  material  points,  and  it  was 


the  province  of  the  jury  to  determine 
the  truth  of  the  matter  *  *  *  in 
accordance  with  the  instructions  of  his 
Honor  on  the  questions  of  law  arising 
upon  the  ascertained  facts."  The  act 
of  the  plaintiff  in  jumping  from  a  train 
in  motion  was  held,  under  the  circum- 
stances of  the  case,  not  to  be  negligence 
in  law. 

In  Anderson  v.  Steamboat  Co.,  64  N. 
C.  399,  Ueadb,  J.,  said,  *'The  facts 
being  ascertained,  negligence  is  a  ques- 
tion for  the  court.  When  the  testimony 
is  all  on  one  side,  or  is  not  contradic- 
tory, the  court  can  decide  whether  there 
is  or  is  not  negligence.'*  In  Riles  v. 
Holmes,  10  Ired.  16,  it  was  said,  **  What 
amounts  to  ordinary  care  is  for  the 
court.  The  judge  below  erred  in  leav- 
ing it  to  the  jury.  Whether  the  proofs 
establish  certain  facts  is  for  the  jury; 
but  what  is  the  legal  effect  of  these  faHa, 
supposing  them  to  exist,  is  for  the 
court."  See  also  El/is  t.  P.  ^  R.  R. 
Co.,  2  Ired.  140;  Heathcock  v.  Penning- 
ton, Id.  640. 

Minnesota. — St,  Paul  v.  Kirby,  8 
Minn.  154,  was  an  action  for  injuries 
arising  from  a  defective  sidewalk.  The 
court  said  the  weight  of  authority  is 
clearly  that  the  question  of  negligence 
in  cases  of  this  kind  is  mainly  one  of 
fact  for  the  jury,  and  none  of  the  cases  go 
further  than  that  it  is  a  mixed  question 
of  law  and  fact,which  should  be  submitted 
to  the  jury.  In  Johnson  v.  Winona  ^r  St, 
P.  R.  Co.,  11  Minn.  96,  it  was  said  : — 
**  Whether  under  the  circumstances  in 
w  hich  the  plaintiff  was  situated  it  was 
negligence,  is  a  mixed  question  of  law 
and  fact.  Negligence  and  prudence  are 
relative  terms,  qualified  by  the  country, 
the  age,  the  relations  and  circumstances 
in  which  an  act  is  done  or  omitted.  The 
law  can  give  no  certain  flxed  standard 
by  which  a  jury  shall  be  governed  in  in- 
quiries of  this  character,  for  the  simple 
reason  that  there  is  none.  *  *  These 
questions  are  eminently  practical,  and 
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arc,  says  Story,  '  more  questions  of  fact 
than  law.*  "  So  also  Griggs  r.  Flecken- 
stein f  14  Minn.  81. 

Ohio. — Jenkins  v.  Littie  Miami  R. 
Co.,  2  Disney  51. 

Missouri. — Smith  v,  Ilann,  {f  St,  Jo, 
R,  Co  ,  37  Mo.  292  ;  0' Flaherty  v.  Union 
/?,.  Co,  40  Mo.  70 ;  Morrisey  v.  Wiggins 
Ferry  Co.,  43  Mo.  380  ;  47  Mo.  523.  It 
has  been  there  held  (Boland  v.  Missouri 
R,  Co.,  36  Mo.  491)  that  where  the  evi- 
dence is  all  one  way,  the  court  may  de- 
termine the  whole  case  as  a  question  of 
law  ;  and  that  the  credibility  of  wit- 
nesses and  the  weight  of  evidence  are 
for  the  jury ;  but  whether  there  is  any 
evidence,  or  what  its  legal  effect  may 
be,  is  to  be  decided  by  the  court.  As 
to  railroad  crossings  at  grade,  see  Tabor 
v.  Mo.  Valley  R,  Co.,  46  Id.  353. 

Maine. — In  Storer  v.  Gowen,  6  Shep. 
174,  it  was  held  that  the  judge  below 
erred  in  deciding  as  a  matter  of  law  that 
it  was  negligetice  for  a  bailee  to  deliver 
a  valuable  package  to  a  servant  eleven 
years  old.  In  Sfuart  v.  Ink.  of  Machias 
Port,  48  Maine  477,  an  action  for  a  de- 
fect in  a  highway,  it  was  held  not  to  be 
proper  to  instruct  the  jury  that  if  they 
found  that  the  plaintiff  was  intoxicated 
at  the  time  of  injury,  he  could  not  re- 
cover. So  also  Stratton  v.  Staples, 
59  Id.  94.  Whether  or  not  the  loud  and 
sadden  blowing  of  a  steam-whistle  as  a 
signal  for  starting  a  train,  whereby 
plaintiff's  horse  was  frightened,  was  ordi- 
nary care,  was  left  to  the  jury  in  Hi/l 
v.  Portland  4'  Roch.  R,  Co.,  55  Maine 
438. 

y 

Louisiana. — Questions  of  negligence 
are  ordinarily  for  the  jury,  but  where, 
in  an  action  for  injuries  received  while 
getting  upon  a  train  in  motion,  the  jury 
found  a  verdict  for  plaintiff,  the  court 
reversed  the  ju<lgment  and  entered  judg- 
ment for  the  defendant,  not  allowing  the 
case  to  go  to  another  jury  :  Knight  v. 
Ponchartrain  R.  Co.,  23  I^n.  An.  462; 
Lesseps  v.  Same,  1 7  Lou.  R.  36 1  ;  Fley- 


tas  V.  Saw*,  1 8  Id.  339  ;  Carlisle  r. 
Bolton,  3  Lou.  An.  48. 

South  Cabolina. — Where  the  slave 
of  the  plaintiff  lay  down  on  a  railroad 
track  amid  grass  so  high  as  to  obstruct 
a  view  of  him  for  more  than  twenty 
feet,  and  in  this  situation  was  killed,  a 
verdict  for  the  plaintiff  was  set  aside,  a 
new  trial  refused,  and  a  nonsuit  ordered  : 
Felder  v.  L,  C.  ^  C.  R,  Co.,  2  McMul- 
lan  403.  In  Zemp  v.  Railway  Co.,  9 
Rich.  94,  after  a  full  discussion  of  autho- 
rities, it  was  held  that  *  *  what  amounts 
to  negligence  is  a  question  of  law  after 
the  facts  are  ascertained  ;  but  that  as  the 
jury  are  to  ascertain  the  facts  it  becomes 
a  mixed  question  of  law  and  fact.  The 
judge  must  tell  the  jury  what  is  negli- 
gence ;  it  is  for  them  to  say,  in  tw)st 
cases,  whether  the  facts  sustain  the  defi- 
nition." See  also  Banner  \,  S,  C,  R, 
Co.,  4  Rich.  329. 

California. — In  Innis  v.  The  Stma- 
tor,  I  Cal.  459,  it  was  held  that  for  a 
vessel  at  anchor  in  a  channel  during  the 
night  not  to  exhibit  a  light  is  negligence 
per  se, 

Gerke  v.  Cal.  Nav,  Co.,  9  Cal.  251, 
was  an  action  for  injury  done  to  plain- 
tiff's crops  through  the  use  of  impro- 
perly-constructed chimneys  on  the  de- 
fendant's boat.  Said  the  court,  "  What 
facts  and  circumstances  constitute  evi- 
dence of  carelessness  is  a  question  of 
law  for  the  courts  to  determine.  But 
what  particular  weight  the  jury  will  give 
to  thc^e  facts  and  circumstances  is  a 
matter  for  the  jury."  In  Wolfy.  Water 
Co.,  10  Cal.  545,  the  court  left  the  case 
to  the  jury  on  the  question  as  to  whether 
the  defendant  acted  as  ordinarily  prudent 
men  do  in  their  own  concerns.  It  was 
held  in  Richmond  v.  Sttcr,  Val,  R.  Co,, 
18  Cal.  358,  that  ''whether  due  dili- 
gence or  negligence  has  been  shown  is  a 
question  for  the  jury,  depending  upon 
the  particular  circumstances."  Wliere 
the  plaintiff,  a  lad  of  sixteen  years,  got 
upon  a  train  in  motion  to  steal  a  ride 
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and  was  sharply  ordered  off  by  the  con- 
dactor,  and,  in  jumping  from  the  train 
while  moving,  was  injured,  the  court 
said,  *"  Had  the  plaintiff  been  a  man, 
of  mature  age  and  discretion,  it  might 
be  said,  judicially^  by  the  court,  *  * 
that  he  had  no  one  to  blame  but  himself; 
but  being  a  boy  only  sixteen  years  of 
age,  we  think  it  should  hare  been  left  to 
the  jury  to  say  whether  in  this  case  the 
sharp  command  of  the  conductor,  ac- 
companied by  a  show  of  force,  did  not, 
under  all  the  circumstances,  amount  to 
compulsion/'  In  Karr  v.  Parht,  40 
Cal.  188,  it  was  held  not  to  be  negli- 
gence in  law  to  allow  a  child  of  five 
years  of  age  to  go  unattended  in  an  un- 
used street  near  its  father's  house ;  and 
in  Seigel  v.  Eisen,  41  Cal.  109,  the  court 
refused  to  consider  it  negligence  in  law  to 
ride  upon  the  rear  platform  of  afreet  car. 

Kansas. — Negligenoe  is  a  question 
of  fact  for  the  jury,  both  as  to  its  ex- 
istence and  its  nature  and  degree.  But 
it  is  for  the  court  to  determine  the  mea- 
sure of  duty  resting  upon  the  parties, 
and,  when  the  facts  are  found  or  agreed 
upon,  to  pronounce  upon  the  question 
of  negligence  as  a  matter  of  law.  Union 
Pae,  R.  Co,  v.  Boliins,  5  Kan.  180; 
Kansas  Pac.  R,  Co,  v.  Butts,  7  Id.  315  j 
both  well  considered  cases. 

lowA.—GreenleafY,  JU.  Cent,  R.  Co  , 
S9  Iowa  15,  was  an  action  for  Injury  to 
a  brakesman  by  defendants'  alleged  neg. 
ligence.  Wright,  J.,  in  delivering  the 
opinion  of  the  court,  assumed  that 
"  whether  a  party  has  or  has  not  been 
guilty  of  negligence  in  a  particular  case, 
is  a  question  of  mingled  law  and  fact, 
hut  when  the  facts  are  undisputed  or  con- 
clusively proved,  the  question  of  negli- 
gence must  as  a  rule  be  decided  by  the 
court.*'  This  case  was  followed  in 
Greenleafy.  Dubuque  ^  Sioux  City  R, 
Co.y  33  Id.  52.  In  Keet^e  v.  Chicago  ^ 
K  W,  R.  Co,,  30  Id.  81,  it  was  held 
not  negligence  per  se  to  allow  dry  grass 
and  weeds  to  remain  on  a  railroad  track. 


whereby  fire  was  communicated  to  plain- 
tiff's haystack.  See  also  Haley  y.  Same, 
21  Id.  26,  and  Donaldson  v.  Miss,  ^  Mo. 
R.  Co.,  18  Id.  289. 

Indiana. — Where  the  plaintiff's  cow, 
running  at  large,  was  killed  by  the  de- 
fendants' locomotive  {Ind,  4r  Cinn.  R, 
Co,  V.  Caldwell,  9  Ind.  397),  it  was  held 
that  the  case  presented  a  question  of  fact 
for  the  jury  under  legal  instructions  ; 
the  facts  having  been  found,  the  court 
drew  the  inference  of  inexcusable  neg- 
ligence. So  to  allow  stock  to  pasture  in 
a  field,  the  fence  of  which  included  a 
section  of  defendants'  railroad  track, 
was  held  to  be  negligence  in  law  :  Ind, 
Pitts,  ^  Clev.  R.  Co  v.  Drownenburg,  32 
Id.  199.  When  the  facts  are  undisputed, 
negligence  is  a  question  of  law :  Gagg 
y.  Vetter,  41  Id.  228.  As  to  railroad 
crossings  at  grade,  see  Bellffontaine  R. 
Co.  v.  Hunter,  33  Id.  355. 

New  jBRSEY.-iV.  J.  R,  Co,  v.  West, 

4  Vr.  430,  was  a  case  where  the  plaintiff 
was  injured  by  the  negligent  running  of 
defendants'  car  past  a  street  crossing 
Held,  on  appeal  for  refusal  to  nonsuit, 
that  when  the  facts  are  clear  and  undis- 
puted and  show  a  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  the  question 
should  be  decided  by  the  court ;  but  if 
the  evidence  is  doubtful  it  is  for  the  jury 
to  decide.  So  in  Central  R,  Co,  v. 
Moore,  4  Zabr.  268,  824. 

Mississippi. — In  Dix  v.  Brown,  4 
Miss.  131,  the  case  was  left  to  the  jury 
to  find  the   facts   under   the   evidence. 

Kentucky. — Green  v.  Hollingsworth, 

5  Dana  173,  was  detinue  for  a  watch 
loaned  and  lost.  Held  to  be  the  pro- 
vince of  the  court  to  decide  what  was 
gross,  ordinary  and  slight  neglect  under 
the  circumstances,  and  of  the  jury  to 
find  whether  the  facts  established  negli- 
gence. In  Matheny  v.  Wolffs,  2  Duv. 
137,  the  plaintiff  was  injured  by  falling 
into  an  excavation  carelessly  left  open 
by  defendant.  Held,  that  the  degree  of 
prudence  required  of  plaintiff  was  hard 
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to  define,  and  should  be  left  to  the  jury. 
See  also  LouUv.  ^  Nash.  R,  Co.  y.  Col- 
lins, Id.  114. 

Pennsylvania. — The  numerous  de- 
cisions in  this  state  seem  to  have  settled 
roost  points  that  can  arise.  **Tho  law 
is  well  settled  that  what  is,  and  what  is 
not,  negligence  in  a  particular  case,  is 
generally  a  question  for  the  jury  and  not 
for  the  court.  It  is  always  a  question 
for  the  jury  when  the  measure  of  duty 
is  ordinary  and  reasonable  care.  In 
such  case  the  measure  of  duty  is  not 
fixed,  but  variable.  Under  some  circum- 
stances a  higher  degree  of  care  is  de- 
manded than  under  others.  And  when 
the  standard  shifts  with  the  circumstances 
of  the  case  it  is,  in  its  very  nature,  in- 
capable of  being  determined  as  a  matter 
of  law,  and  must  be  submitted  to  the 
jury  to  determine  what  it  is,  and  whe- 
ther it  has  been  complied  with  "  :  Wil- 
liams, J.,  in  West  Chester  j-  Phila,  R, 
Co.  V.  McElwee,  67  Pa.  St.  315.  See 
also  Ale  Cully  V.  Clark,  40  Id.  406,  per 
Strong,  J.  ;  Glassey  v.  Hestonville 
Pass,  R.  Co.,  57  Id.  174;  Penna.  R. 
Co.  V.  Barnett,  59  Id.  264.  It  was  said 
in  Catawissa  R.  Co,  v.  Armstrong^  52  Id. 
286,  that  what  acts  and  conduct  consti- 
tute negligence,  or  rather  whether  a 
given  state  of  facts  constitutes  negli- 
gence, was  generally  a  question  of  law ; 
and  in  Pitts.,  F,  W.  ^  C.  R.  Co.  v. 
Evansy  53  Id.  254,  that  **  special  verdicts 
are  the  best  machinery  for  determining 
railroad  caries,  because  they  give  all  the 
facts,  both  those  disputed  and  those  un- 
disputed, whereupon  negligence  becomes 
purely  a  question  of  law."  However, 
in  a  later  case,  Penna.  Canal  Co,  v. 
Dent  let/,  66  Id.  34,  it  was  said  by  Mr. 
Justice  Sharswood — citing  McCully  v. 
Clark y  supra,  "It  is  said  that  the  facts 
were  not  disputed,  and  that  upon  the 
undisputed  facts  negligence  was  a  ques- 
tion of  law.  There  is  no  such  principle, 
except  where  a  man  violates  a  plain 
legal  duty ;"  and  this  seems  to  be  the 


better  opinion  and  the  existing  rule  in 
this  state.    Such  being  the  general  rules, 
there  have  been  said  to  be  two  classes 
of  exceptions,  in  which  negligence  be- 
comes a  question  of  law  :    1st.  Where 
the  standard  or  measure  of  duty  is  de- 
fined by  law,  and  is  the  same  under  all 
circumstances  ;  2d.  Where  there  is  such 
an  obvious  disregard  of  duty  and  safety 
as  amounts  to  misconduct,  W.  C.  ^  P. 
R.  Co.  V.  McElwee,  supra;  N,  P.  R.  Co. 
V.  Heilntan,  49  Pa.  St.  63 ;    Glassey  t. 
Hestonville  ^c.  R.  Co.,  supra.     The  fol- 
lowing are  cases  of  negligence  per  se: 
Reeves  v.  Del.,   Lack.  ^    West.  R.  Co.^ 
30  Id.  454,  held,  that  it  was  negligence 
for  a  train  to  approach  a  public  crossing, 
on  a  curve  and  through  a  deep  cut,  at  a 
high   rate  of  speed.     Powell  v.  Penna, 
R.  Co.,  32  Id.  414,  held  negligence   in 
defendants  to  use  straw  for  bedding  stock 
in  cars  where   there  was  exposure  to 
sparks  from  the  locomotive.    Penna.  R. 
Co.  V.  Zebe,  33  Id.  318,  where  the  plain- 
tiff's son  stepped  off  the  cars  on  the  side 
opposite  the  platform,  and  was  killed  by 
a  passing  train.   See  also  Penna.  R.  Co. 
V.  Ogier,  35  Id.  60,  citing  Reeves  v.  D. 
L,  ^  W,  R.  Co.  and  Penna.  R.  Co,  v. 
Zehe,  supra.    Citizens^  Ins.  Co.  v.  Marsh, 
41  Id.  395  ;  held  negligence,  or  rather 
misconduct,  for  the  captain  of  a  steam- 
boat, racing  on  the  Mississippi,  to  stand 
a  barrel  of  oil  of  turpentine  near  the 
furnace  to  use  upon  the  wood  as  it  went 
into  the  fire,  whereby  the  steamboat  was 
destroyed  by  fire.    North  Penna.  R.  Co, 
v.  Heilman,  49  Id.  60,  where  the  plain- 
tiff approached  a  railroad  track  without 
looking  out  for  a  train.     To  the  same 
effect  is  the  late  case  of  Penna.  R.  Co. 
V.  Beale,  30  Log.   Int.   232,  affirming 
that  case,  where  Sharswood,  J.,  says, 
"There  never  was  a  more  import.mi 
principle  settled  than  that  the  fact  of  the 
failure  to  stop  immediately  before  cross- 
ing a  railroad  track  is  not  merely  evi- 
dence of  negligence  for  the  jury,  but 
negligence  per  se,  and  a  question  for  the 
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court."  Pittsburgh  ^  Connellsville  R.  Co, 
V.  McClurg,  56  Pa.  St.  300,  where  a  pas- 
senger in  a  railway  car  yoluntarily  put  his 
arm  outside  the  car  window  and  was  in- 
jured. Glassey  r.  Hettonvilh  ^c.  R.  Co., 
57  Id.  172,  where  it  was  held  in  an  ac- 
tion bg  a  parent,  that  he  was  negligent 
in  law  in  allowing  his  son,  less  than 
four  years  of  age,  to  run  at  large  in  the 
street,  without  a  protector.  Empire 
Transportation  Co.  t.  Wamautta  Oil  Co., 
63  Id.  14,  where  part  of  the  measure  of 
duty  resting  upon  defendants  as  common 
carriers  was  to  hare  perfect  car-coup- 
lings. The  defendants'  oil-train  caaght 
fire,  and  by  reason  of  a  defectire  coup- 
ling the  car  containing  plaintiff's  oil 
could  not  be  uncoupled,  but  was  con- 
sumed, with  its  contents,  although  it 
could  otherwise  have  been  saved.  The 
jury  were  instructed  to  find  for  the 
plaintiff. 

To  show  the  limits  of  the  rnlq  in  this 
state,  the  following  cases  may  be  added, 
which  were,  under  the  circumstances, 
held  proper  to  go  to  the  jury  :  Penna.  R. 
Co.  V.  BarneU,  59  Pa.  St.  259  (where 
the  whistle  of  the  locomotive  was  not 
sounded  at  a  crossing)  ;  McCully  v. 
Clark,  40  Id.  399  (where  the  defendants 
permitted  a  large  heap  of  burning  coal 
to  remain  unextinguished,  by  which  the 
plaintifT  's  warehouse  was  destroyed) ; 
Hu^tt  y.  Phila.  <-  Read.  R.  Co.  23  Id. 
373  (where  fire  was  communicated  by  the 
emission  of  sparks  from  a  locomotive)  ; 
Johnson  v.  Bruner,  61  Id.  58  (where  a 
servant  fell  through  an  open  hatchway  in 
defendant's  mill)  ;  Johnson  v.  West  Ches- 
ter ^  Phila.  R.  Co.,  70  Id.  357  (wherft, 
under  peculiar  circumstances,  the  plain- 
tiff stepped  on  a  train  in  motion)  ;  Kay 
V.  Penna.  R.  Co.,  65  Id.  269. 

In  cases  involving  the  question  of 
negligence  there  are  usually  two  ques- 
tions to  be  determined  :  1st.  What  was 
die  measure  of  dutyf  2d.  Was  this 
measure  complied  with  f  Ordinarily  the 
measure  is  what  a  reasonable,  ordinarily 


prudent  man  would  have  done  under  the 
circumstances.  In  such  cases  the  stan- 
dard of  duty  and  the  compliance  with  it, 
are  for  the  jury,  and  cases  of  this  kind 
are  not  to  be  taken  from  them,  even,  it 
would  appear,  when  the  facts  arc  un- 
disputed :  Penna.  Canal  Co.  v.  Bent  let/, 
supra.  In  some  cases  the  law  define«« 
the  measure  of  duty,  and  the  province 
of  the  jury  is  then  only  to  find  whether 
there  was  performance  of  that  duty  or 
not,  and  they  are  to  be  so  instructed.  Or, 
if  the  facts  are  found  or  undisputed,  the 
court  may  decide  upon  the  whole  case. 
It  is  only  in  this  last  class  of  cases  that  it 
can  properly  be  said,  as  has  been  said  in 
many  of  the  states,  that  where  the  facts 
are  found,  negligence  is  a  question  of 
law.  It  will  be  noticed  that  the  cases 
above  cited  are  mostly  those  where  it 
was  a  question  of  the  plaintiff's  contri- 
butory negligence.  It  would  seem  that 
the  courts  are  less  willing  to  take  the 
question  of  defendant's  negligence  from 
the  jury,  and  will  do  so  only  in  the 
plainest  cases.  In  no  cases  where  the 
conduct  of  a  party  has  been  impugned 
as  negligent  has  the  court  instructed  the 
jury  that  there  was  no  want  of  care ; 
Weil  v.  Express  Co.,  7  Phila.  245,  per 
Hare,  P.  J. 

The  remarks  of  ('hief  Justice  Lowrib 
in  Citizens*  Insurance  Co.  v.  Marsh, 
supra,  will  not  be  out  of  place  in  this  con- 
nection :  "  It  is  for  comparatively  very 
few  of  the  acts  of  our  lives  that  the  law 
prescribes  any  definite  rule.  It  is  satis- 
fied for  most  matters  with  the  general 
direction  to  all  to  do  the  best  they  can, 
in  reasonable  accordance  with  the  cus- 
toms of  society  in  regard  to  it ;  and  it 
approves,  if  the  act  done  cannot  be  con- 
demned when  measared  by  the  standard 
of  ordinary  care,  diligence,  faithfulness 
and  skill,  and  allows  emulation  and 
good  conscience  to  surpass  that  standard 
as  far  as  possible.  ♦  *  ♦  The  law 
cannot  possibly  define  how  the  mechanic 
shall  use  his  tools,  or  hi-*  materials,  or 


Digitized  by  LjOOQ IC 


294 


LEWIS  V.  BALTIMORE  &  OHIO  RAILROAD  CO. 


how  the  physician  shall  treat  his  patient, 
or  what  acts  or  omissions  shall  consti- 
tute proper  care  and  skill,  or  the  want 
of  them,  and  therefore  it  must  be  con- 
tented with  the  loose  standard  of  the  or- 
dinary. Judges  are  not  expected  to 
know  what  is  proper  care  and  skill,  ex- 
cept in  some  matters  of  legal  practice, 
and  we  can  have  it  defined  only  for  each 
case  as  it  arises,  and  then  it  is  done  by 
n  jury.  *  *  *  Hence  we  say  that 
questions  of  ordinary  care,  diligence 
and  skill  are  to  be  decided  by  the  jury. 
But  the  ordinary  is  not  always  the  stand- 
ard of  duty ;  for  often  the  law  defines 
the  very  act,  and  even  the  form  of  it, 
that  is  to  be  done  in  given  circumstances, 
and  then  there  is  no  question  of  care, 
skill  or  negligence  to  be  submitted  to 
the  jury,  but  simply  whether  the  acts 
required  or  forbidden  by  the  law  have 
been  done.  These  views  may  help  to 
draw  the  distinction  between  negligence 
or  carelessness,  and  misconduct." 

Connecticut. — Beers  v.  Hmisatonic 
R,  Co,y  19  Conn.  566,  is  a  leading  case. 
The  plaintiff's  servant  was  driving  cat- 
tle along  a  public  highway  at  the  time 
when  the  cars  usually  passed  the  cross- 
ing, as  known  to  him.  The  cattle  were 
carefully  driven,  in  the  same  manner  as 
cattle  usually  are,  but  the  driver  was 
too  far  from  the  crossing  to  bo  able  to 
reach  it  after  the  cars  appeared  ;  many 
of  the  cattle  were  injured  by  the  train. 
The  defendants  urged  that  these  facts, 
which  were  undisputed,  constituted  neg- 
ligence in  law  on  the  plaintiff's  part. 
The  case  was,  however,  left  to  the  jury, 
who  found  for  the  plaintiff,  and  a  motion 
for  a  new  trial  was  refused.  Storks, 
J.,  said,  in  delivering  the  opinion  of  the 
court :  "  The  court  could  not  have  pro- 
nounced that  those  circumstances  proved 
the  existence  of  neglig^ence,  or  a  want 
of  due  care,  on  the  part  of  the  plaintiff, 
without  encroaching  on  the  rights  of  the 
jury.  ♦  *  ♦  Whether  there  was 
negligence  or  a  want  of  care  of  whatever 


degree,  was,  from  its  very  nature,  a 
question  of  fact."  This  case  was  fol- 
lowed in  Park  v.  O^Brien,  23  Conn. 
389,  where  the  conrt  refused  to  con- 
sider the  act  of  the  plaintiff  in  leaving 
a  spirited  horse  unhitched  and  unattended 
in  the  street,  as  concurrent  negligence 
in  law.  The  respective  provinces  of 
court  and  jury  in  cases  of  this  kind 
are  clearly  shown  in  Bill  v.  Smith, 
39  Conn.  206,  an  action  for  injury 
caused  to  plaintiff's  dredging-machine, 
while  at  anchor,  by  defendant's  pro- 
peller. '*  Negligence,  in  a  legal  sense, 
is  the  omission  of  some  duty  imposed  by 
law  ;  the  law  determines  what  the  duty 
is  ;  the  evidence  in  the  cause  determines 
whether  it  has  been  omitted.  The  former 
is  a  question  for  the  court,  the  latter 
for  the  jury.  To  illustrate:  The  law 
requires  that  when  two  persons  in  car- 
riages meet  eaclv  other  upon  the  high- 
way, each  shall  turn  to  the  right.  Whe- 
ther he  does  so  or  not  is  a  question  of /act. 
The  law  requires  that  a  man  shall  in  all 
oases  act  with  reasonable  care  ;  what  i.^ 
reasonable  care,  and  whether  a  man  so 
acts,  are  questions  of  fact,' ^  That  is, 
the  part  of  a  jury  is  simply  to  find 
whether  there  was  compliance  with  the 
measure  of  duty,  that  measure  of  duty 
being  in  most  cases  reasonable  care,  and 
in  tlie  smaller  number  of  cases  some  more 
specific  line  of  conduct  laid  down  by  the 
court  as  a  rule  of  law.  In  Knight  v. 
Goodyear  Manf,  Co.^  38  Conn.  438, 
wlvcro  defendants'  steam  factory  whistle 
made  a  **  terrific,  discordant  and  start- 
ling "  sound  which  frightened  the  plain- 
tiff's horse,  a  quiet  animal,  judgment  wo^ 
entered  on  a  case  stated  for  the  plaintiff. 

New  IIampbiiirb. — **  Negligence  is  a 
mixed  question  of  law  and  fact  to  be* 
settled  by  the  jury  under  the  instructions 
of  the  court"  :  Norris  r.  Litchfield,  85 
N.  II.  277.  Se6  a  full  discussion  of 
authorities  in  the  very  late  case  of  Slate 
v.  Manch.  ^  Lawr.  R.  tb.,  52  Id.  528. 

Vermont. — Negligence  is  held  to  be 
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a  mixed  question  of  law  and  fact,  but 
where  the  facts  are  admttted,  it  becomes 
a  question  of  law :  Briggs  v.  Taylor,  28 
Vt.  183,  per  Rbdfibld,  Ch.  J.,  where 
it  was  held  negligence  in  law  for  a  de- 
puty sheriff  to  leave  a  carriage  which  he 
had  levied  upon,  exposed  to  the  weather 
from  September  to  April.  8o  in  Trow  r. 
Vt.  Cent.  R.  Co.,  24  Vt.  497,  an  action  for 
running  over  plaintiff's  horse  while  at 
largp,  it  was  held  that  if  the  jury  found 
that  the  horse  was  on  the  highway  by 
his  owner's  consent,  they  should,  as  a 
nmtter  of  law,  have  been  told  to  find  for 
the  defendant.  Where  there  is  no  evi- 
dence of  negligence,  the  court  roust  so 
instruct  the  jury ;  or  must  find  negli- 
;:cncc  in  law,  if  the  facts  necessary  to 
establish  it  are  undisputed  :  Barber  v. 
KnseXj  27  Vt.  70 ;  see  also  Robinson  v. 
Cone,  22  Vt.  225. 

Georqia. — The  Code  gives  a  legal 
definition  of  extraordinary  diligence, 
being  the  conduct  of  **  very  prudent  and 
thoughtful  persons  in  preserving  their 
own  property."  Held,  under  this  defi- 
nition ,  that  <<  the  judge  has  no  right  to 
determine  what  constitutes  negligence  :'* 
WrfgN  V.  Geo.  R.  ^  Banking  Co.,  34 
(ieo.*  338,  where  the  injury  was  caused 
by  a  worn-out  rail  on  defendants'  track, 
by  which  a  train  was  thrown  from  the 
track.  To  the  same  effect  are  Wallace 
V.  Clayton,  42  Id.  443,  and  Macon  ff 
West.  R.  Co.  V.  Winn,  26  Geo.  250. 

Maryland. — The  question  has  been 
much  discussed  in  this  state.  The  Inn- 
j:unge  of  the  court  in  the  principal  case 
U  taken  from  Bait.  ^  O.  R.  Co.  v. 
Shipley,  31  Md.  368,  the  two  cases  being 
not  unlike.  Where  there  is  no  legal 
stiindard  or  measure  of  duty,  or  where 
the  facts  are  numerous  and  complicated, 
the  question  of  negligence  is  to  be  sub- 
miited  to  the  jury ;  but  where  the  legal 
duty  imposed  upon  the  plaintiff  is  clear 
and  well  defined,  a  failure  to  perform  it 
will,  if  found  by  the  jury,  constitute 
negligence  in  law.     Bali.  Pass.  R.  Co. 


V.  Wilkinson,  30  Md.  233,  where  the 
plaintiff  stepped  off  a  street  car  at  the 
front  end  and  was  injured  :  the  Court 
of  Appeals  held  that  the  jury  should 
have  been  instructed  to  find  contributory 
negligence.  Similarly  held  in  iVbrM  Cent. 
R.  Co,  V.  Price,  29  Md.  440,  an  nbly 
argued  case,  where  the  equitable  plain- 
tiff's husband  was  struck  and  apparently 
killed  by  a  train  of  cars  and  by  gross 
neglect,  left  locked  up  in  defendants' 
station-house  where  he  bled  to  death.  The 
defendants  were  held  negligent  in  law. 
In  Bait.  ^  0.  R.  Co.  V.  Fitzpatrick,  35 
Id.  32,  the  plaintiff,  a  lad  of  eleven 
years,  came  to  a  street-crossing  where  a 
train  was  being  made  up,  and  seeing  an 
opening  of  five  feet  in  width,  attempted  to 
run  through,  but  was  caught  and  injured. 
The  question  arose  as  to  whether  his 
acts  constituted  contributory  negligence. 
The  court,  in  holding  that  the  case 
was  rightly  left  to  the  jury,  said,  *'This 
court  has  too  often  decided  to  be  required 
again  to  repeat,  that  the  question  of 
negligence  or  the  want  of  ordinary  care 
in  cases  like  the  present,  is  one  of  fact 
for  the  jury."  In  another  part  of  the 
opinion  it  was  said,  *'we  do  not  desire 
it  to  be  understood  that  in  our  opinion 
there  are  no  cases  where  the  question  of 
negligence  could  be  properly  one  of  law 
for  the  court.  Far  from  it.  Many  such 
cases  could  be  suggested,  though  they 
are  not  of  frequent  occurrence  ;  but  such 
cases  always  present  some  prominent 
and  decisive  act,  in  regard  to  the  nature 
and  character  of  which  no  room  is  left 
for  ordinary  minds  to  differ."  In  Bait. 
4r  O.  R.  Co,  T.  Dougherty,  36  Id.  366, 
Dougherty  was  killed  by  a  locomotive 
while  walking  along  the  railroad  trnck 
at  night.  It  was  held,  two  justices  dis- 
senting, that  the  case  had  been  properly 
left  to  the  jury.  In  this  case  all  the 
earlier  authorities  were  reviewed. 

Ma88achu8ETT8. — In  this  state  the 
plaintiff,  in  actions  for  negligence,  is 
held  in  every  vase  to  show  affirmatively 
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the  exercise  of  due  care  (Gaynor  v.  Old 
Col,  R.  Co.,  100  Mass.  211  ;  Gahagan  v. 
Boston  ^  Lowell  R.  Co.,  1  Allen  190),  a 
rule  which,  it  would  appear,  has  the  effect 
of  withdra^wing  many  cases  of  this  sort 
from  the  decision  of  the  jury,  because 
if  the  absence  of  negligence  is  not 
clearly  proven  by  the  plaintiff  the  court 
will  either  grant  a  nonsuit  or  direct  a  ver- 
dict for  the  defendants.  In  Gavett  v.  Man, 
Sf  Lawr.  R.  Co.,  16  Gray  501,  the  plain- 
tiff, a  woman  of  seventy  years  of  age, 
stepped  from  the  train  while  in  motion 
and  was  injured ;  the  court  directed  a 
verdict  for  the  defendants.  The  Supreme 
Court,  per  Bigelow,  C.  J.,  said: — 
"There  was  therefore  no  proof  of  due 
care,  and  no  facts  were  shown  from 
which  any  inference  of  such  care  could 
by  possibility  be  drawn  by  reasonable 
men,  which  would  support  a  verdict  for 
the  plaintiff.'*  Similarly  in  Lucas  v. 
New  Bedf,  ^  Taunton  R,  Co,,  G  Gray 
64.  *.*Wh(Mi,  therefore,"  said  Hoar, 
J.,  in  Gahagan  v.  Boston  ^  Low,  R.  Co,, 
supra,  "a  plaintiff  offers  no  evidence 
that  he  was  in  the  exercise  of  care,  but, 
on  the  contrary,  the  whole  evidence  on 
which  his  case  rests  shows  that  he  was 
careless,  we  have  held  that  the  court 
may  rightfully  instruct  the  jury  as  a 
matter  of  Ihw,  that  the  action  cannot  be 
maintained.*'  In  this  case  the  plaintiff's 
intestate  nttempred  to  cross  between  two 
freight-car^i  sluu-kled  together  and  mov- 
ing slowly.  So  in  Callahan  t.  Bean,  9 
Allen  401,  witcre  the  plaintiff,  two  years 
and  four  m<iiiths  old,  was  held  to  be 
guilty  of  contributory  negligence  in 
being  allowed  to  go  unattended  across 
a  public  siriM't— i*  decision  of  great  hard- 
ship, and  one  which,  in  view  of  all  its 
circumstaures,  it  is  believed  (and  hoped) 
is  not  gentn«lly  followed  by  other  courts. 
In  Todd  V.  Old  Col,  R,  Co,,  3  Allen  21, 
the  fact  tliMt  pi  aim  iff 's  arm  was  outside 
the  car  window  nt  the  time  of  the  acci- 
dent was  hU)\w  held  to  preclude  recovery. 
So  held  ill  another  appeal  by  the  same 


parties.  Same  v.  Same,  7  Allen  208. 
In  Gaynor  y.  Old  Col,  R.  Co.,  100  Mass. 
212,  Colt,  J.,  laid  down  the  rule  thus  : 
**When  the  circumstances  under  which 
the  plaintiff  acts  are  complicated  and  the 
general  knowledge  and  experience  of  wen 
do  not  at  once  condemn  his  conduct  as  care- 
less, it  is  plainly  to  be  submitted  to  the 
jury.  What  is  ordinary  care  in  such 
case,  even  though  the  facts  are  undis- 
puted, is  peculiarly  a  question  of  fact. 
It  is  the  judgment  and  experience  of 
the  jury,  and  not  of  the  judge,  which  is 
to  be  appealed  to."  In  Southworth  v. 
Old  Col,  ^  Newjwrt  R,  Co.^  105  Id.  344, 
it  was  held  not  negligence  in  law  for  the 
plaintiff  to  leave  his  horse  unfastened 
and  unattended  in  the  street.  See  also 
Mahoneyy,  Metropolitan  R,  Co.,  104  Id. 
73,  and  Fox  v.  Sachett,  10  Allen  535. 

New  York. — In  the  early  case  of 
Foot  v.  Wiswall,  14  Johns.  304,  an  ac- 
tion for  running  foul  of  the  plaintiff '& 
sloop  at  night,  it  was  held  that  the  facts 
were  exclusively  for  the  jury  ;  whether 
they  would,  when  ascertained,  warrant 
the  charge  of  negligence,  was  a  matter 
of  law.  But  in  Ireland  v.  Plank  Road 
Co.,  3  Kern.  533,  it  was  held  that  it  by 
no  means  necessarily  followed  because 
there  was  no  conflict  of  testimony,  that 
the  court  was  to  decide  the  issue  between 
the  parties  as -a  question  of  law.  Both 
cases  were  left  to  the  jury.  So  in  Pur- 
vis V.  Coleman,  1  Bosw.  326,  negligence 
was  said  to  be  commonly  called,  '  *  thoujrh 
improperly,"  a  mixed  question. — to  be 
found  by  the  jury  under  instructions. 
However,  the  court  said,  in  Keller  v.  N, 
Y.  Central  R.  Co,,  24  How.  Pr.  R.  176, 
^*  The  question  of  negligence  in  all  cases 
involves  a  question  of  fact,  and  it, is  only 
when  the  question  of  fact  is  free  from  all 
doubt  that  the  court  has  a  right  to 
apply  the  law  without  the  action  of  the 
jury,"  citing  Bernhardt  v.  Renss,  {f 
Saratoga  R.  Co.,  32  Harr.  165,  to  the 
same  point.  And  in  a  later  appeal  of 
this  same  case,  23  How.  Pr.  R.  168, 
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Seldbn,  J.,  used  the  following  lan- 
guage :  **  Cases  may  no  doubt  arise  in 
which  the  proof  of  negligence  would  be 
BO  clear  and  irresistible  that  the  court 
woald  be  jnstifled  in  assuming,  without 
submitting  the  question  to  the  jury,  that 
negligence  was  established.  At  the  same 
time,  it  must  be  obvious  that  such  cases 
must  be  rare."  And  again  :  **  It  would 
not  be  ensy  to  suppose  a  case,"  &c.  In 
accordance  with  this  doctrine  we  find  it 
held  to  be  nci^ligence  per  se  to  allow  a 
child  of  four  years  to  go  unattended  in 
the  street :  Mangam  v.  Brooklyn  JR.  Co. , 
36  Barb.  230.  So  of  a  child  seventeen 
months  old,  (though  here  there  was  not 
negligence  on  defendant's  part,  and  this 
point  WAS  a  dictum),  Kreig  r.  Wells,  1 
E.  D.  Smith  74,  (though  not  so  held  of 
a  child  ei«:ht  years  old :  Drew  r.  Sixth 
Av,  R.  Co.,  26  N.  y.  49;  nor  of  a 
child  three  years  old,  in  charge  of  a 
sister  nine  and  a  half  years  old  :  Ihl  y. 
Forty-second  street  R.  Co,,  47  Id.  317  ; 
nor  of  one  six  years  old :  Co^grove  v. 
Ogden^  49  N.  Y.  255).  In  Sexton  r. 
Zetty  44  N.  Y.  430,  proof  of  fact  that 
the  defendant  dug  a  ditch  across  a  pub- 
lic sidewalk  and  allowed  it  to  remain 
open  intheni^ht  time,  with  no  provision 
for  warning  travellers,  establishes  neg- 
ligence 8S  a  matter  of  law.  In  Phil- 
Vpn  V.  Renss.  ^  Saratoga  R.  Co,,  57 
Barb.  652,  it  was  said  that  ordinarily 
to  get  upon  a  train  while  in  motion  is 
negligence  perxe^  but  that  circumstances 
may  justify  do'ng  so,  as  was  the  case 
there.  So  in  Filer  v.  JV.  Y.  C,  R.  Co., 
49  N.  Y.  47.  In  Thrings  v.  Central 
Park  R.  Co.,  7  Rob.  616,  the  plain- 
tiff, a  boy,  was  injured  while  attempt- 
ing to  get  on  a  train  in  motion.  There 
were  no  palliating  circumstances ;  a 
honsait  was  therefore  onlered.  In  Brooks 
V.  Buf,  ^  Niagara  R.  Co.,  25  Barb. 
600,  where  plnintifT  drove  his  team 
upon  the  truck  afid  stopped  (here  to 
see  if  a  train  was  coming,  it  was  held 
ffTor  not  to  have  nonsuited  him,  al- 
VoL.  XXII.— 20 


though  there  was  evidence  of  defendants 
having  been  negligent.  So  in  Haring 
V.  N,  Y,  #•  £.  B,  Co.,  13  Barb.  9,  where 
the  plaintiff  drove  across  the  track  at  the 
rate  of  a  mile  in  about  four  minutes, 
approaching  the  track  between  high  em- 
bankments. There  was  negligence  on 
defendants'  part,  but  a  motion  to  ^et 
aside  a  nonsuit  was  denied.  So  where 
plaintiff  drove  across  a  track  on  a  trot, 
without  taking  any  precaution  to  learn 
whether  a  train  was  approaching,  it  was 
held  that  he  ought  to  have  been  non- 
suited :  Daecomh  v.  Buff.  ^  State  Line 
R.  Co.,  27  Barb.  22.  See  also  iMvis  v. 
N.  Y.  C.  B,  Co.,  47  N.  Y.  400 ;  Dela- 
field  v.  Ferry  Co.,  5  Rob.  207,  and 
Willis  V.  fjong  hi  R.  Co.,  34  N.Y.  616. 

MiOHiOAN. — Negligence  is  a  ques- 
tion of  fact,  but  where  negligence  on  the 
plaintiff's  part  is  the  only  inference  that 
can  be  drawn  from  the  evidence,  the  jury 
may  be  instructed  to  find  for  the  defend- 
ant: Detroit  ^  Milw.  R,  Co.  v.  Van 
Steinburg,  17  Mich.  99.  A  person  about 
to  pass  a  railroad  track  is  bound  to  as- 
certain whether  a  train  is  approaching ; 
if  he  fails  to  do  so,  but  ventures  blindly 
on  the  track,  his  conduct  is  negligenoo 
in  law :  Lake  Shore  ^  Mick.  Sntth.  R. 
Co.  V.  MilUr,  25  Id.  274. 

Delaware. — Negligence  is  a  ques- 
tion of  fact  for  the  jnry :  Burton  v. 
Phila,,  Wilm.  rf-  Bait.  R.  Co.,  4  liarr. 
252. 

Nebraska. — It  is  the  duty  of  the 
court  to  tell  the  jury  what  facts  will 
amount  to  negligence,  and  to  leave  it  to 
the  jury  to  And  whether  such  facts  have 
been  found  or  not :  Meyer  v.  Midland 
Pae,  R.  Co.,  2  Nebr.  819. 

Illinois.— -Negligence  is  a  q*^tion 
of  fact,  except  where  it  consists  in  the 
omission  of  a  duty  imposed  by  ponitive 
requirement  of  law :  Toletlo,  Peoria  ff 
Warsaw  R,  Co.  v.  FoMer,  43  III.  417, 
where  the  question  arose  as  to  whether 
a  locomotive  whistle  should  have  been 
rounded  or  not  at  a  crossing.     See  also 
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Gal,  i  Chicago  R.  Co.  v.  Dill,  22  Id, 
271,  and  Chi.  ^  Rock  IsL  R,  Co,  v. 
McKean,  40  Id.  218.  Where  a  parent 
allowed  a  child  of  four  years  of  age  to 
go  unattended  on  the  street,  Chicago  v. 
MagoTf  18  Id.  349  ;  and  where  defend- 
ants allowed  dry  grass  to  accumulate 
upon  their  right  of  way,  ///.  Cent.  R,  Co. 
V.  Nunn,  51  Id,  78 ;  S.  P.,  0,  ^  M.  R. 
Co.  V,  Shawfelty  47  Id.  497  ;  see  Pfau  v. 
Reynolds^  53  Id.  212.  It  seems  to  have 
been  held  negligence  in  law  to  run  a  train 
of  cars  at  a  high  rate  of  speed  through  the 
street  of  a  village :  Chi.  ^  Alton  R.  Co. 
V.  Gregory,  58  Id.  226.  The  practice 
in  Illinois  of  assigning  for  error  the 
refusal  of  the  court  below  to  grant  a 
new  trial,  obliges  the  Court  of  Appeal 
to  discuss  questions  of  both  law  and  fact 
And  renders  it  difficult  in  these  cases  to 
distinguish  between  evidence  upon  which 
the  jury  would  be  allowed  to  find  negli- 
gence, and  negligence  per  se:  see  Chi, 
4r  Alton  R.  Co.  V.  Quaintance,  57  Id. 
389. 

Tbnnebseb. — Where  the  defendants, 
owners  of  a  steam  paper-mill,  left  two 
cogwheels  running,  about  two  feet  above 
the  ground,  and  twenty  feet  from  a  street, 
without  any  cover,  guard  or  enclosure 
whatever,  and  with  no  one  in  charge 
of  them,  notwithstanding  the  fact  that 
children  were  in  the  habit  of  playing 
about  every  day,  and  the  plaintiif,  a 
child  three  years  of  age,  was  caught  in 
the  wheels  and  crushed,  it  was  heldy  that 
the  court  ought  to  have  instructed  the 
jury,  as  a  matter  of  law,  to  find  for  the 
plaintiffs :  Whirely  v.  Whiteman,  I  Head. 
•610. 

Wisconsin. — Negligence  is  a  conclu- 
sion of  fact  to  be  drawn  by  the  jury, 
under  the  instruction  of  the  court.  But 
where  there  is  an  entire  absence  of  proof 
•of  negligence,  or  where  the  plaintifl^s 
•own  proof  shows  negligence  on  his  part,  a 
•nonsuit  is  properly  ordered :  Laughnff 
T.  Milw.  i-  P.  du  C.  R,  Co.,  19  Wise. 
497,  where,  upon  appeal  from  a  nonsuit. 


it  was  held  that  the  jury  should  have 
been  allowed  to  decide  whether  a  woman 
was  negligent  in  trying  to  cross  before 
two  trains  which  were  unlawfully  racing 
through  the  main  street  of  a  town.  In 
Spencer  v.  Same,  17  Id.  487,  the  plain- 
tiff had  his  arm  outside  the  car  window 
and  was  injured ;  held,  that  he  was  ntit 
negligent  in  law  for  so  doing.  In 
Rothe  V.  Milw,  i-  St.  P.  R.  Co,,  21  Id. 
256,  where  the  plaintiff  came  down  the 
steps  of  a  mill  upon  a  railroad  track, 
with  two  bags  of  grain  on  his  shoulder 
and  was  run  over,  and  at  the  trial  was 
nonsuited,  there  seems  to  have  been  no 
negligence  on  the  part  of  defendants. 
The  act  of  the  defendants'  servants  in 
making  a  *'  running  switch*'  in  the 
populous  part  of  a  town,  with  no  per- 
son in  charge  on  the  front  end  of  the 
loose  cars,  was  held  negligence  in  law  ; 
Butler  V.  Same,  28  Id.  487.  Kellogg  v. 
Chicago  ^  N,  W.  R.  Co.,  26  Id.  229, 
followed  the  Illinois  cases,  supra,  in 
holding  it  not  negligence  per  se,  to  allow 
dry  grass  to  accumulate  on  the  way  of 
a  railroad.  See  also  Detroit  ^  Milw. 
R.  Co,  V,  Curtis^  23  Id.  152. 

Unitbd  States. — Sioux  City  ^  P. 
R.  Co.  V.  Stout,  is  a  very  recent  case, 
17  Wall.  637,  Hunt,  J,,  there  says:  **Ii 
is  true  that  where  the  facts  are  undisputed 
the  effect  of  them  is  for  the  judgment  of 
the  court  and  not  for  the  decision  of  the 
jury.  This  is  true  in  that  class  of  cases 
where  tne  existence  of  such  facts  comes  in 
question,  rather  than  where  inferences  or 
dednctions  are  to  be  made  from  the  facts. 
*  *  *  In  some  cases  too  the  necessary 
inference  from  the  proof  is  so  certain 
that  it  may  be  ruled  as  a  question  of 
law.  If  a  sane  man  voluntarily  throws 
himself  in  contact  with  a  passing  train, 
there  being  nothing  to  counteract  the 
effect  of  this  action,  it  may  be  ruled  as 
a  matter  of  law  that  the  injury  to  him 
resulted  from  his  own  fault.  *  *  So 
if  a  coach  driver  intentionally  drives 
within  a  few  inches  of  a  pi'ecipice,  and 
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an  accident  happens,  negligence  may  h€ 
ruled  as   a  qaestion  of  law.     On   the 
other  hand  if  he  had  placed  a  suitable 
distance  between  his  coach  and  the  pre- 
cipice, bat  by  the  breaking  of  a  new 
iron  axle,  which  coald  not  have  been 
anticipated,  an  injury  occurred,  it  might 
be  ruled  as  a  question  of  law  that  there 
was    no   negligence    and    no  liability. 
But  these  are  extieme  cases.    The  range 
between    them    is    almost    infinite     in 
Tarietv  and  extent.     It  is  in  relation  to 
these  intermediate  cases  that  the  opposite 
rule  prevails.     Upon  the  facts   proven 
in  such  cases,  it  is  a  matter  of  judgment 
and  discretion,  of  sound  inference,  what 
is  the  deduction  to  be  drawn  from  the 
undisputed  facts.     Certain  facts  we  may 
presume  to  be  clearly  established  from 
which  one  sensible,  impartial  man  would 
infer  that  negligence  existed ;   another 
man  equally  sensible  and  equally  im- 
partial   would  infer  that  there  was  no 
negligence.      It  is  this  class  of  cases, 
and  those  akin  to  it  that  the  law  com- 
mits to  the  decision  of  a  jury.     Twelve 
men  of  the  average  of  the  community, 
comprising  men  of  education  and  men 
of  little  education,  men  of  learning  and 
men  whose  learning    consists  only  in 
what    they   have  themselves   seen    and 
heard,'  the  merchant,  the  mechanic,  the 
farmer,  the  laborer,  these  sit  together, 
consult,  apply  their  separate  experience 
of  the  affairs  of  life  to  the  facts  found, 
snd    draw   an    unanimous    conclusion. 
This  average  judgment  thus  given  it  is 
the  great  effort  of  the  law  to  obtain.     It 
is  assumed  that  twelve  men  know  more 
of  the  common  affairs  of  life  than  does 
one  man,  that  they  can  draw  wiser  and 
safer  conclusions  from  admitted  facts 
thus  occurring  than  can  a  single  judge. 
*  *  *     We  find,  though  not  uniform  or 
harmonious,  that  the  authorities  justify 
us  in  holding  in  the  case  before  us,  that 
although  the  facts  are  undisputed,  it  is 
for  the  jury  and   not  for  the  judge  to 
determine  whether  proper  care  was  given, 
or  whether  they  establish  negligence." 


Enol'ani). — ^It    was    said    by    Lord 
Brougham  in  Tobin  v.  Morrison^  Moore 
P.  0.  126,  that  *'The  matter  of  law  and 
the  matter  of  fact  must  be  kept  sepa- 
rate ;   without  the  severance  of  the  two 
neighboring    provinces    of   judge    and 
jury,  the  trial   by  jury  cannot   in  any 
intelligible  and  consistent  sense  be  satil 
to  exist  *  *  yet  in  the  present  instance, 
the   action    being    for   negligence,    tlie 
special  verdict  finds  facts  and  leaves  the 
court  to  say  whether  negligence  has  or 
not  been  proved.     Negligence  is  a  ques- 
tion.of  fact,  not  of  law,  and  should  have 
been  disposed  of  by  the  jury."    The 
numerous    discussions   in   the    English 
courts  on  the  subject  of  negligence,  all 
seem  to  arise  upon  the  question  whether 
there  was  any  evidence  of  negligence  to 
go  to  the  jury.     See  for  example.  Smith 
V.  London  ^  S.    W,  R^,  Co,,  L.  R.  5 
C.  P.  98,  where  upon  a  verdict  for  plain- 
tiff with  leave  to  enter  a  motion   for 
nonsuit,  if  the  court  should  be  of  opinion 
that  there  was  no  evidence  of  negligence 
which  ought  to  have  been  submitted  to 
the  jury,    the    court    complains     that 
"great   difficulty   is   thrown   upon   tha 
judge's-  vho  are  called  upon  to  deter- 
mine questions  of  this  sort,  which  make 
them  too  much  judges  of  facts.*'     In  all 
cases  the  English  courts:  seem  to  adbcr^ 
strictly   to   the  maxim,  Ad  qucestionem 
facti  non   respondent  judices^  ad  quas- 
tionem    legis  non   respondent  juratores: 
Broom'  Leg.  M^x*  102.     In  Patterson 
V.   Wallace,  1  McQueen  H.  of  L.  Ca., 
there  was  no  controversy  about  the  facts, 
but  only  a  question  whether  certain  facts 
proved    established    negligence.       The 
judge  at  the   trial   withdrew  the   cas$ 
from  the  jury,  but  it  was  held  to  be  ft 
pure  question  of  fact  for  the  jury  an^ 
the  judgment  was  reversed. 

This  summary  of  the  decisions  in 
America  and  England,  shows  that  in 
most  cases  the  questiop  of  negligence  is 
one  to  be  submitted  to  the  jury,  upon 
the  question  of  reasonable  care  under 
all    the    circuinstances    of    the    case. 
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Evidence  of  gross  acts  of  careless- 
ness, and  entire  disregard  of  safety  has, 
however,  in  some  of  the  states  been  held 
to  withdraw  cases  from  the  province  of 
the  jury.  These  are  usually  upon  the 
part  of  the  plaintiff.  The  policy  of  this 
rule  may  be  doubted  ;  it  is  not  too  much 
lo  say  that  it  ought  not  to  be  extended 
beyond  tiarrow  limits.  If  the  evidence 
of  negligence  is  such  as  shocks  the  mind 
of  the  court,  it  is  not  likely  that  twelve 
reasonable  men  will  find  ordinary  care 
on  the  plaintifTs  part,  and  all  such 
questions,  it  is  thought,  can  safely  be 
left  to  them.  To  confuse  the  province 
of  the  court  with  that  of  the  jury  will 
result,  it  is  feared,  in  introducing  un- 
certainty into  the  law,  and  in  a  conse- 
quent increase  of  litigations ;  as  can  be 
readily  shown  by  the  number  of  cases 
in  the  books  in  which  an  appeal,  has 
been  taken  for  the  refusal  of  the  court 
to  decide  upon  negligence  as  a  matter 
of  law  where  the  jury  has  found  that 
there  was  no  negligence,  or  in  which 
the  court  has  held  the  measure  of  duty 
too  strongly  against  a  party,  and  with- 
drawn the  case  from  the  jury. 

In  cases  where  the  law  has  imposed 
a  plain  duty  upon  a  person,  other  than 
the  usual  one  of  ordinary,  reasonable 
eare  under  all  the  circumstances  of  the 


case,  cases  might,  more  properly,  be 
withdrawn  from  the  jury  upon  undisputed 
facts.  These,  it  is  suggested,  are  usu- 
ally cases  in  which  the  duty  is  one  aris- 
ing out  of  some  public  relationship  to 
other  persons,  as  that  of  railroad  com- 
panies to  passengers,  where  the  mea- 
sure of  duty  is  not  ordinary  care,  but 
something  much  more  definite  and  spe- 
cific, and  capable  of  exact  legal  defini- 
tion. There  the  court  defines  the  duty, 
and  the  jury  have  only  to  find  compli- 
ance or  not.  If  the  measure  of  duty  is 
simply  a  proper  regard  for  one's  own 
safety,  or  one's  own  property,  there  can 
be  no  standard  but  ordinary  care.  The 
best  tribunal  to  decide  that  question, 
whether  the  facts  are  disputed  or  not,  is 
the  jury. 

The  words  of  one  of  the  judges  and 
sages  of  the  law,  may  often  be  called  to 
mind  with  profit :  **  It  is  of  the  greatest 
consequence  to  the  law  of  England,  and 
to  the  subject,  that  the  powers  of  the 
judge  and  jury  be  kept  distinct ;  that 
the  judge  determine  the  law,  and  the 
jury  the  fact ;  and  if  ever  they  come  to 
be  confounded,  it  will  prove  the  confu- 
sion and  the  destruction  of  the  law  of 
England  :"  Lord  Hardwigkb,  in  Rex. 
V.  PooUf  Cases  temp.  Hard.  28. 

F.  B. 


Supreme  Court  of  Pennsylvania. 
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Where  partners  purchase  real  estate  with  the  money  of  the  firm  as  partnership 
property,  upon  the  settlement  of  the  partnership  business  brought  about  by  the 
death  of  one  of  the  members  of  the  firm,  the  proceeds  of  the  sale  of  the  interest 
of  the  deceased  partner  in  such  real  estate  is  to  be  regarded  as  land  remaining  in 
specie,  after  discharging  its  liabilities  as  partnership  stock ;  and  the  widow  of 
Kuch  deceased  partner  is  entitled  to  an  interest  therein  for  her  life  only. 

John  Foster  died  in  August  1871,  intestate.  He  left  sur- 
viving him  a  widow,  the  appellant  Belle  D.  Foster,  who  adminis- 
tered upon  his  estate,  and  five  children.  At  the  time  of  his  death, 
and  prior  thereto,  said  John  Foster  and  Samuel  M.  Eier  were 
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partners  in  the  business  of  mining  and  selling  coal.  The  firm 
owned  considerable  real  estate,  the  conveyances  to  them  being  in 
some  instances  as  partners,  and  in  others  as  tenants  in  common  ; 
but  all  the  purchases  were  made  with  partnership  funds  and  for 
partnership  purposes,  and  the  real  estate  was  so  held  and  used 
by  the  firm  at  the  time  of  Foster's  death.  At  the  dissolution  of 
the  firm  in  consequence  of  the  death  of  Foster,  the  partnership 
was  largely  indebted,  but  upon  an  appraisement  of  •  all  the  pro- 
perty of  the  firm,  made  by  the  surviving  partner,  it  was  found  that 
after  deducting  the  partnership  liabilities,  and  the  individual  lia- 
bilities of  Foster  to  the  firm,  the  net  interest  of  the  latter  was 
worth  $25,508.30 ;  and  an  application  was  made  to  the  Or- 
phans' Court  by  his  widow,  as  administratrix,  and  the  guardian  of 
his  minor  children,  for  leave  to  sell  and  convey  his  interest  in  the 
firm,  lands  and  personalty,  to  the  surviving  partner,  Samuel  M. 
Kier,  for  said  appraised  value,  in  accordance  with  the  provisions 
of  the  Act  of  April  18th  1853.  The  court  decreed  a  sale  as 
prayed  for,  and  further  decreed  that  the  widow  should  receive  the 
interest  of  one-third  of  the  purchase-money  during  her  life,  and 
that  the  residue  should  go  to  the  children  of  the  decedent.  From 
this  latter  part  of  the  decree,  which  restricted  the  right  of  the 
widow  to  the  interest  merely  of  one-third  of  the  principal  during 
her  life  instead  of  adjudging  it  to  her  absolutely,  she  took  this 
appeal. 

M.  W.  Achesofi,  for  the  appellant. 

Thomas  Ewing^  for  the  appellee. 

The  opinion  of  the  court  was  delivered  by 
SuARSWOOD,  J. — The  question  raised  upon  this  record  may  be 
thus  concisely  stated :  When  real  estate  has  been  held  as  partner- 
ship stock — the  firm  dissolved  by  the  death  of  one  of  the  members 
— a  settlement  and  balance  ascertained  to  be  due  by  the  surviving 
partner  to  the  estate  of  the  deceased,  is  such  balance  as  far  as  de- 
rived from  the  sale  of  the  realty  to  be  distributed  as  real  or  per- 
sonal estate  ?     The  appellant,  who  is  the  widow  of  John  Foster, 
deceased,  who  was  a  copartner  of  Samuel  M.  Kier  in  the  firm  of 
Kier  &  Foster,  claims  that  she  is  entitled  to  one-third  of  the  inte- 
rest of  the  said  Foster,  as  ascertained  by  the  settlement,  absolutely 
as  personal  estate;    the  decree  of  the  court  below  awards  it  to 


Digitized  by  VjOOQ IC 


802  APPEAI,  OF  BELLE  D.  FOSTER. 

hef  for  life  only  as  realty;  The  firm  property  at  the  time  of  Fos* 
tcr «  deiskth  was  composed  both  of  lands  and  movables.  They 
were  engaged  in  the  mining  and  selling  of  coal.  The  appellant, 
as  adnrini'stratrix,  *and  William  W.  Young,  as  guardian  of  the 
ininor'  children  of  John  Foster,  presented  a  petition  to  the  Or- 
•  phans'  Court  of  Allegheny  county,  betting  forth  *'  that  at  the  time 
of  his  death,  the  said  John  Foster  was  an  equal  partner  with 
Samuel  M.  Kier  in  the  firm  of  Kier  &  Foster,  engaged  in  the 
mining  and  selling  of  coal,  the  property  of  the  said  firm  being 
situated  in  the  county  of  Allegheny  :  that  while  in  many  instances 
the  real  estate  belonging  to  the  said  firm  was  convey^  to  them  as 
tenants  in  common,  yet  the  same  was  really  held  by  and  purchased 
with  the  money  of  the  firm  as  partnership  property ;  that  the  said 
firm  of  Kier  &  Foster  were  largely  indebted ;  that  Kier,  the  sur- 
viving partner,  had  proposed  to  purchase  the  interest  of  Foster 
for  the  sum  of  $25,508.30,  he,  the  said  Kier,  assuming  all  the 
debts  »nd  liabilities  of  the  firm ;  that  it  would  be  greatly  to  the 
advantage  of  all  interested  that  the  interest  of  Foster  should  be 
sold  at  private  instead  of  public  sale,  and  the  proposition  of  Kier 
accepted ;  that  they  unite  in  the  petition  for  the  purpose  of  re- 
moving any  question  which  may  arise  from  the  fact  that  several 
of  the  said  properties  have  been  conveyed  to  the  said  John  Foster 
and  Samuel  M.  Kier  as  tenants  in  common,  and  not  expressly  as 
partners.*'  Upon  this  petition  the  Orphans*  Court  decreed  a  pri- 
vate sale  to  Samuel  M.  Kier  for  the  sum  named,  and  that  the 
proceeds  of  sale  be  treated  and  considered  as  the  proceeds  of  real 
estate,  and  accordingly  distributing  and  applying  the  purchase- 
money  between  the  widow  and  heirs  of  decedent.  It  is  from  this 
latter  part  of  the  decree  that  this  appeal  is  taken. 

It  has  not  been  and  cannot  be  denied,  upon  the  appraisement 
and  settlement  of  the  partnership  debts  and  assets  which  accom- 
panies the  petition,  that  after  discharging  all  the  liabilities  of  the 
firm,  the  interest  of  Foster  in  the  lands  and  real  estate  which 
formed  the  most  considerable  portion  of  the  stock  was  fairly  re- 
presented by  the  sum  agreed  to  be  paid  for  his  entire  interest  It 
is  the  well-settled  rule  in  marshalling  the  assets  of  a  decedent,  that 
the  personal  property  is  to  be  first  applied  in  the  payment  of  debts. 
The  general  principle  is  that  the  personal  estate  is  the  proper  fund 
for  that  purpose,  and  shall  be  first  applied  even  to  the  payment 
of  debts  with  which  the  real  estate  is  charged :  Keyzey%  Casey  9 
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S.  &  R.  71  ;  Walkers  Estate,  8  Rawle  237 ;  Cadbury  v-  Duval; 
10  Barr  273.  This  is  indeed  the  unbending  rule  of  our  statute 
law,  for  no  order  can  be  made  by  the  Orphans'  Court  authorizing 
an  executor  or  administrator  to  make  sale  of  real  estate  for  the 
payment  of  debts  unless  it  shall  appear  that  the  personal  assets  are 
insuflScient  for  the  purpose :  Act  of  February  24th  1884,  sec.  20, 
Pamph.  L.  80 ;  Act  of  March  29th  1832,  sec  81,  Pamph.  L. 
198.  It  is  true,  that  it  may  often  happen  that  where  personal 
property  is  used  in  connection  with  a  colliery  or  manufacturing 
establishment,  it  is  very  much  for  the  interest  of  all  parties 
that  it  should  be  sold  together.  That  is  a  diflSculty  which 
seems  inherent  in  the  subject— equally  applicable  to  the  property 
of  any  decedent — not  peculiar  to  one  whose  property  is  an  interest 
in  partnership  stock.  It  seems  to  be  considered  as  well  settled, 
that  where  land  is  a  part  of  partnership  stock,  it  at  no  time — not 
even  during  the  continuance  of  the  partnership— becomes  person- 
alty in  such  an  unqualified  sense  as  to  give  one  partner  an  implied 
power  to  dispose  of  the  whole  partnership  interest  in  it.  As  re- 
gards the  power  of  disposition,  land  held  as  partnership  stock  is 
not  subject  to  the  rule  which  makes  each  partner  the  agent  of  the 
firm.  Neither  can  sell  more  than  his  own  undivided  interest,  unless 
he  have  from  the  other  a  sufficient  special  authority  for  the  purpose. 
This  seems  to  be  the  inevitable  result  of  the  Statute  of  Frauds,  both 
as  to  legal  and  equitable  interests  or  estates :  Murphy  v.  Hubert, 
7  Barr  428 ;  Anderson  v.  Tompkins,  1  Brock.  457 ;  Tapley  v. 
BuUerfield,  1  Mete.  515.  It  follows,  that  the  surviving  partner 
could  not  sell  the  real  estate  in  conjunction  with  the  personalty. 
When  such  a  difficulty  presents  itself,  it  must  be  met  either  by  a 
separate  sale  of  the  personalty,  or  in  the  mode  resorted  to  in  this 
case.  Here  we  have  practically  no  difficulty  growing  out  of  the 
necessary  intermixture  of  realty  and  personalty. 

For  all  the  purposes  of  the  question  before  us,  this  case  must 
therefore  be  considered  the  same  as-  if  after  dissolution  by  the 
death  of  one  partner,  and  payment  of  all  partnership  debts,  and 
any  balance  due  the  surviving  partner,  there  had  remained  in 
specie^  unconverted,  land,  the  interest  of  the  deceased  partner  in 
which  is  ascertained  to  be  worth  $25,508.80.  Is  the  land  thus  re- 
maining unconverted  and  in  specie  to  be  regarded,  for  the  purposes 
of  distribution  under  the  intestate  laws,  as  real  or  personal  ? 

This  is  an  entirely  new  question  in  this  state.     It  was  supposed 
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to  arise  in  Meily  et  al  v.  Wood,  21  P.  F.  Smith  488,  but  this 
court  thought  otherwise,  and  distinctly  declined  to  express  any 
opinion  upon  it.  A  careful  examination  of  all  our  detcrminatioiis 
has  failed  to  discover  either  decision  or  even  dictum  bearing  upon 
the  point.  Even  Abbott' %  Appeal,  14  Wright  234,  which  has  been 
pressed  upon  us  as  an  authority,  is  inapplicable.  In  that  case, 
although  the  balance  of  a  fund  in  court  arising  from  the  sale  of 
partnership  real  estate  on  an  execution  against  the  firm,  was 
awarded  to  the  surviving  partners  as  against  the  claim  of  one  of 
them  in  his  own  right,  and  as  the  executor  of  a  deceased  partner, 
to  aliquot  shares ;  yet  as  stated  in  the  decree,  these  surviving 
partners  were  "settling  the  b\isiness  of  the  firm,"  and  it  is  said 
in  the  opinion  by  Mr.  Justice  Read,  that  "  the  business  of  the 
firm,  dissolved  by  the  death  of  George  Abbott,  has  never  been 
finally  settled,  and  it  is  alleged  by  the  appellees  that  the  firm  is 
still  largely  indebted.'*  We  approach  the  determination  of  the 
question,  therefore,  untrammelled  by  any  authority.  Nor  will  it 
be  necessary  to  pass  in  review  the  fluctuating  and  discordant  opi- 
nions in  England  and  our  sister  states.  We  are  saved  this  labor 
by  the  learned  and  exhaustive  opinion  of  Chancellor  Walworth, 
in  Buehan  v.  Sumnery  2  Barb.  Ch.  165.  We  are  at  entire 
liberty  to  resolve  this  important  and  interesting  problem  on  prin- 
ciple and  reason. 

Conversion  is  altogether  a  doctrine  of  equity.  In  law  it  has  no 
being.  It  is  admitted  only  for  the  accomplishment  of  equitable 
results.  It  may  be  termed  an  equitable  fiction,  and  the  legal  maxim 
in  fictione  juris  semper  subsistit  equitas,  has  redoubled  force  in 
application  to  it.  It  follows  of  necessity,  that  it  is  limited  to  its 
end.  Lord  Eldon  advanced  this  idea  while  his  mind  was  evidently 
laboring  and  in  suspense  on  the  general  subject.  In  Ripley  v. 
Waterworthy  7  Ves.  425,  he  said :  "  There  is  an  obvious  difference 
from  all  the  cases,  which  establish  this  general  principle,  that  where 
a  person  dealing  upon  his  own  property  only,  has  directed  a  con- 
version for  a  particular  special  purpose,  or  out  and  out,  but  the 
produce  to  be  applied  to  a  particular  purpose,  when  the  purpose 
fails,  the  intention  fails ;  and  this  court  regards  him  as  not  having 
directed  the  conversion.**  There  must  be  some  purpose  recognised 
as  lawful  to  be  accomplished  by  a  conversion  before  equity  will 
permit  it  to  have  place.  Surely  it  will  not  be  pretended  that  a 
man  could  by  a  mere  declaration  of  record  convert  his  land  into 
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personalty,  so  as  to  defeat  the  lien  of  mortgages,  judgments  and 
other  encumbrances,  elude  the  provisions  of  the  Statute  of  Frauds, 
and  change  the  course  of  distribution  in  case  of  intestacy.  If,  how- 
ever, a  trust  is  created,  either  by  deed  or  will,  with  an  absolute 
direction  to  sell  and  distribute  the  proceeds  either  among  creditors 
or  others,  equity  considers  that  as  actually  done  which  has  been 
directed  to  be  done,  in  order  to  accomplish  the  lawful  intent  of  the 
grantor  or  testator.  If  it  continued  land,  subject  as  such  to  sale,* 
mortgage  and  encumbrance  by  the  eventual  distributees — the  pre- 
sent eestuis  que  trust — the  result  aimed  at  might  be  defeated,  and 
the  intention  frustrated.  So  where  land  is,  by  the  agreement  of 
the  partners,  made  partnership  stock,  it  is  an  outand-out  conver- 
sion only  because  otherwise  the  objects  of  the  partnership  would 
be  defeated,  if  the  sale,  mortgage  or  encumbrance  of  his  separate 
interest  by  one  partner  could  prevent  the  equity  of  the  other  part- 
ners to  have  the  partnership  property  applied  to  the  payment  of 
the  partnership  debts,  and  the  balances  which  might  be  due  to  them 
respectively.  When  the  purpose  of  conversion  is  attained,  con- 
version ends,  or  more  accurately,  reconversion  takes  place.  Thus 
when  the  sale  under  the  trust  is  made,  the  character  of  personalty 
does  not  follow  the  land  into  the  hands  of  the  purchaser.  The  pro- 
ceeds are  personalty  and  are  distributed  as  such  among  the  cestuis 
que  tru^tj  because  that  was  the  very  obj.ect  of  the  conversion.  So 
with  land  in  partnership  when  sold  by  the  firm,  the  land  becomes 
land  again  in  the  hands  of  the  purchaser,  and  the  proceeds  person- 
alty, but  personalty  to  what  extent  ?  Only  to  the  extent  of  accom- 
plishing the  purposes  of  the  conversion,  namely,  the  equity  of  the 
partners  to  have  the  joint  debts  and  their  own  advances  paid  before 
any  part  goes  to  the  other  partners  or  their  separate  creditors. 

In  Dj/er  v.  ComeUy  4  Barr  359,  where  by  order  of  the  Orphans* 
Court  the  land  of  minors  was  sold  for  their  maintenance  and  educa- 
tion, it  was  held  that  the  proceeds,  supposing  them  to  retain  the 
character  of  land,  lose  that  and  become  personalty  on  the  first  trans- 
mission, though  to  an  infant.  The  administrator  of  the  minor  was 
decided  to  be  entitled  to  the  money  as  money.  The  court,  indeed, 
were  of  opinion  that  the  sale  ipso  facto  worked  a  transmutation,  but 
they  added,  by  Coulter,  J.,  '*  But  even  admitting  that  the  money 
in  this  case  bore  the  impress  of  real  estate,  and  the  inheritable  quali- 
ties peculiar  to  lands  and  houses,  in  analogy  to  the  case  of  Lloyd 
V.  Ilarty    2  Barr  473,    for  how   many   generations  or   descents 
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sball  it  wear  that  complexion  ?  It  must  cease  as  it  n^mgles  with 
other  moneys  of  the  distributee,  otherwise  uncertainty,  confusion 
and  litigation  will  indelibly  mark  its  character.  This  court  is  of 
opinion  that  it  cannot  be  carried  further  than  the  first  descent,  in 
any  case."  The  same  question  is  pertinent  in  regard  to  the  land 
in  the  present  case.  If  land,  remaining  in  specie  after  the  part- 
nership is  dissolved  and  wound' up,  and  all  the  purposes  of  its  con- 
version answered,  is  still  personal  estate,  how  long  is  it  to  remain 
so  ?  Certainly  all  the  forms  of  the  law  as  to  realty  must  be 
observed  in  its  transmission  from  hand  to  hand,  and  shall  it  not  be 
subject  to  the  lien  of  judgments  in  the  lifetime,  and  debts  upon  the 
decease  of  its  owner  ?  If  not,  uncertainty,  confusion  and  litiga- 
tion will  indelibly  mark  its  character.  But  it  may  be  asked,  when 
is  the  precise  moment  of  its  reconversion  ?  The  answer  is,  the 
moment  the  partnership  is  wound  up,  either  by  decree,  judg- 
ment or  agreement,  and  it  is  determined  that  it  no  longer  forms  a 
part  of  the  partnership  stock,  and  is  not  required  for  its  purposes. 
In  Burr  v.  Sim^  1  Whart.  252,  where  land  was  ordered  to  be  con- 
verted by  will,  and  the  proceeds  to  be  paid  to  a  legatee,  it  was  held 
that  the  election  by  the  legatee  before  any  sale,  to  take  the  land 
as  land,  operated  as  a  new  acquisition.  It  was  a  purchase  of  it  as 
land  by  a  surrender  of  the  right  which  he  undoubtedly  had  to  con- 
sider it  as  money.  Where,  then,  a  partnership  is  dissolved,  wound 
up,  and  completely  ended,  what  can  it  be  but  an  election  of  the 
land  as  land,  and  the  reconversion  of  it  ? 

It  must  be  remarked,  also,  that  without  the  order  of  the  Or- 
phans* Court  in  this  case,  the  legal  title  of  John  Foster  to  an 
undivided  moiety  of  the  lands  could  not  have  been  conveyed  to 
Samuel  M.  Kier.  We  have  seen  that  this  is  a  well-settled  point. 
If  it  were  not  eo,  the  appellant  as  administratrix  might  have 
assigned  it.  She  joined  in  the  application  to  the  court  with  the 
guardian.  The  decree  for  the  private  sale  was  under  the  provi- 
sion of  the  Act  of  April  18th  1853,  sec.  4,  Pamph.  L  505 ;  and 
the  fifth  section  of  that  act  has  declared  that  in  all  cases  of  sale 
according  to  its  provisions,  "  The  purchase-money  *  *  ♦  shall  in 
all  respects  be  substituted  for  the  real  estate  sold  *  *  as  regards 
the  enjoyment  and  ownership  thereof,  after  the  payment  of  liens, 
and  shall  be  held  for  or  applied  to  the  use  and  benefit  of  the  same 
persons,  and  for  the  same  estate  and  interest  *  *  *  as  the  real 
estate  sold  had  been  held.'*     Under  the  express  provision  of  the 
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statute,  the  proceeds  of  the  real  estate  sold  under  this  order  must 
be  considered  as  of  the  same  character  as  the  land  remaining  in 
specie  after  discharging  its  liabilities  as  partnership  stock.  On 
the  whole,  then,  we  are  of  the  opinion  that  the  appellant  was  only 
entitled  to  an  interest  for  her  life,  and  that  the  decree  of  the  court 
below  was  right. 

Decree  affirmed,,  and  appeal  dismissed  at  the  cost  of  the  appellant. 


The  qaestion  presented  in  the  fore- 
going case,  as  was  said  by  the  learned 
Judge  who  delivered  the  opinion,  is  an 
entirely  new  qaestion  in  Pennsylvania, 
while  the  decisions  in  England  and  the 
American  sister  states  are  flactuating 
and  discordant. 

L  In  England,  it  was  formerly  held  that 
the  real  estate  of  a  partnership  should 
be  treated  as  partnership  effects,  and 
sabjectto  the  rules  regulating  the  dis- 
tribution of  personal  property :  Jeffereys 
T.  Small ^  1  Vernon  217  ;  Lake  r,  Crad- 
dock,  3  P.  Wms.  15d;  Gow  on  Part. 
50-288.  The  only  departure  was  in 
regard  ta  the  claims  of  the  widow  and 
heirs  of  a  deceased  partner,  as  in  Thorn- 
ton T.  Dixon^  3  Brown's  Ch.  Cas.  199 ; 
and  even  in  cases  of  this  kind,  Lord 
TuuRLOW  recognised  the  general  prin- 
ciple, as  he  did  also  in  Lyster  v.  Dollard, 
1  YesQy^  Jr.  435,  and  Sir  William 
Grant  held  the  same  views  in  Bdl  v. 
Phyn^  7  Yesej  453,  and  Balmain  v. 
Shore,  9  Vesey  500.  But  even  this  ex- 
ception was  subsequently  withdrawn, 
and^it  is  now  finally  settled  in  England 
that  real  estate  of  a  partnership  is  to  be 
considered  and  treated  as  personal  pro- 
perty as  regards  all  persons,  whether 
partners,  creditors,  heirs  or  personal 
representatives,  and  that  on  the  death  of 
a  partner,  his  interest  in  such  real  estate 
goes  to  his  personal  representatives, 
unless  there  is  something  in  the  partner- 
ship articles  to  give  it  a  different  direc- 
rion :  see  Montague  on  Partnership, 
App.  97-164;  Selkrigg  v.  Davies,  2 
Dow's  Pari.  Cases  231  ;  Phillips  v. 
Pliiliips^  1  Myl.&Keene649;  Broom  v. 


Broom,  3  Id.  443 ;  Houghton  v.  Houghton, 
11  Sim.  491;  Morris  v.  Kearsley,  2 
Younge  &  Coll.  139  ;  Darby  v.  Darby, 
3  Drewry  495  ;  Ripley  v.  Waterworthy 
7  Vesey  425  ;  Essex  v.  Essex,  20  Beav. 
442;  Collyer  on  Part.,  {  148;  Bisscz 
on  Part.  55  ;  Lindley  on  Part.  566. 

And  the  rule  was  recognised  in  Ire- 
land :  In  re  Thomas  Ryan,  3  Irish  Equity 
Bep.  (New  Series  1868-9)  at  page  232. 
But  where  partners  after  the  termination 
of  the  partnership,  continued  to  treat 
the  real  property  which  had  been  pur- 
chased by  the  firm,  as  real  estate,  as  was 
shown  by  their  renting  it  to  a  new  firm, 
Lord  Lanodalb  later  held,  that  upon 
the  death  of  one  of  the  members  of  the 
old  firm,  his  beneficial  interest  in  such 
real  estate  was  in  equity  to  be  treated  as 
real  estate,  and  that  it  went  to  the  heir 
at  law  :  Rowley  v.  Adams,  7  Beav.  548  ; 
and  see  also  Randall  v.  Randall,  7  Sim. 
271.  A  good  reason  for  this  ruling  might 
be  deduced  from  the  fact  that  the  real  es- 
tate in  that  case  was  not  required  for  the 
payment  of  partnership  debts,  but  was  the 
surplus  of  the  partnership  which  had  not 
creditors  between  whom  and  the  partners 
there  were  any  equities  to  subserve  ;  or 
that  the  partners  had  tacitly  agreed  to 
consider  the  surplus  real  estate  as  an  in- 
vestment, or  had  elected  to  take  and 
hold  such  real  estate  as  land,  as  was 
done  by  the  legatee  in  Burr  v.  Sim,  I 
Wharton  252  (referred  to  in  the  fore- 
going opinion),  who  elected  to  take  as 
real  estate,  the  land  ordered  to  be  con- 
verted by  will  and  its  proceeds  paid  to 
the  legatee.  And  even  real  estate  of  a 
firm  expressly  declared  in  the  deed  to  be 
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considered  as  personal  estate,  was  in  a 
later  case  held  to  support  in  the  several 
members  of  the  firm  an  equitable  free- 
hold sufficient  to  entitle  them  to  vote  as 
freeholders  ;  a  stretch  of  judicial  con- 
stiuccion  in  the  interest  of  electoral 
privileges,  which  added  electors  as  an- 
other class  of  persons  to  be  noticed  when 
considering  the  subject :  Baxter  v.  Neto- 
tnarif  1  Lutw.  Regist.  Oases  287.  But 
Chief  Justice  TiNDALL,  in  delivering  the 
opinion  of  the  court  in  that  case,  dis- 
tinctly recognised  the  general  rule  that 
a  court  of  equity  treats  real  property  as 
if  it  were  personal  estate,  in  order  to 
carry  out  the  intention  of  the  partners. 

II.  In  the  United  States  the  decisions 
have  fluctuated,  although  it  is  not  diffi- 
cult to  determine  from  them  that  the 
weight  of  the  authority  establishes  the 
rule  that  the  real  estate  of  a  partnership, 
bought  with  partnership  funds,  for  part- 
nership purposes,  is  in  equity  to  bo 
treated  as  partnership  effects,  chargeable 
with  the  debts  of  the  firm  and  with  any 
balance  which  may  be  due  from  one 
partner  to  another.  It  has  been  so  held 
in  Maine  in  the  case  of  Smith  v.  Jone$,  3 
Fairfield  337  ;  and  Chief  Justice  Wes- 
ton doubted  whether  this  was  not  to  be 
controlled  by  statute :  Blake  v.  Nulter^ 
1  Applcton  19.  And  the  general  prin- 
ciple was  affirmed  in  Buffam  v.  Buffum, 
49  Maine  108. 

It  was  held  in  Massachusetts,  where 
two  persons  were  partners  and  real  es- 
tate was  purchased  with  the  funds  of  the 
partnership  and  then  one  partner  died, 
that  his  administrators  could  not  apply 
for  an  order  for  the  sale  of  the  property, 
but  that  the  surviving  partner  only  could 
apply  for  such  an  order:  Shearer  v. 
/'oine,  12  Allen  289.  A  prior  case 
(Goodwin  v.  Richardson,  11  Mass.  469), 
which  was  in  conflict  with  the  general 
rule,  was  said  by  Mr.  Justice  Story  in 
the  Circuit  Court  of  the  United  States, 
in  the  case  of  Hoxie  v.  Carr,  1  Snmn. 
104,  to  have  turned  upon  a  mere  point 


of  local  law,  under  a  local  statute,  and 
did  not  dispose  of  the  equities  of  the 
partners  arising  from  general  princi- 
ples. 

The  case  of  Sigoumey  v.  Munn^  7 
Conn.  11,  went  so  far  in  support  of  the 
general  principle,  as  to  hold  that  the 
rules  of  law  which  govern  the  transmis- 
sion of  personal  property,  apply  to  real 
estote  when  bought  with  partnership 
funds.  Coles  v.  Coles,  15  Johns.  159,  on 
looking  at  the  syllabus  seems  in  conflict 
with  the  general  principle,  but  on  ex- 
amination it  will  be  found  to  have  been 
a  dispute,  not  over  the  equities  of  the 
partners  and  partnership  creditors,  but 
of  the  partners  themselves  in  relation 
to  the  surplus  proceeds  of  sale  of  real 
estate  in  an  action  for  money  had  and 
received.  In  Smith  v.  Jackson^  2  Edw. 
Chanc.  28,  real  estate  of  a  firm  was 
treated  as  partnership  assets  ;  and  so  far 
has  the  general  rule  been  recognised  and 
established  in  New  York,  that  it  haa 
since  been  held  that  the  survivjng  part- 
ner has  a  right  to  make  a  coatract  of  sale 
of  partnership  real  estate  to  pay  partner- 
nhip  debts,  and  compel  the  heir  of  his 
deceased  partner,  although  he  be  a  minor, 
to  join  in  the  deed  of  conveyance  of  the 
legal  title:  Delmonico  v.  Guillam^y  2 
Sand.  Chanc.  266.  The  same  principle 
was  acted  upon  in  Andrew^ s  Heirs  v. 
Browny  21  Alabama  437.  Dyery.  Clarky 
5  Mete.  562. 

In  New  Jersey,  in  a  case  where  real 
estate  which  had  been  purchased  by  a 
partnership  was  retained  by  partner:^ 
and  treated  as  real  estate  for  a  long 
time  after  the  dissolution  of  the  firm, 
and  each  partner  had  separately  sold  his 
undivided  half  of  the  land,  and  the 
rights  of  the  creditors  were  not  concerned, 
it  was  decided  that  the  proceeds  of  the 
sale  must  be  considered  as  proceeds  of 
real  estate  held  by  the  partner  as  tenant 
in  common  :  Smith  v.  Wood,  Saxton  74. 
And  in  a  subsequent  case  the  same  court 
recognised  and  acted  upon  the  principle 
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that  real  estate  purchased  by  a  firm, 
although  the  deed  be  made  to  one  mem- 
ber of  it,  is  in  equity  the  property  of 
the  partnership.  Baldwin  v.  Joknaon^ 
Id.  441. 

In  Tennsylvania,  where  a  partnership 
took  a  lease  in  fee  and  erected  buildings 
out  of  partnership  funds,  and  some  years 
after  the  dissolution  of  the  firm  and  ihe 
premises  had  ceased  to  be  used  for  part- 
nership purposes,  one  of  the  partners 
mortgaged  his  third  to  a  bond  fide  mort- 
gagee, vi\\o  had  no  notice  of  the  equi- 
ties of  the  other  partners,  the  Supreme 
Court  held  that  as  between  the  mortgagee 
and  partnership  creditors,  the  mortgaged 
premises  were  to  be  considered  as  renl 
estate,  and  that  the  mortgagee  was  en- 
titled to  priority  of  payment  out  of  the 
proceeds  of  the  undivided  third  mort- 
gaged to  him  :  McDennott  v.  Lavfrence, 
7  S.  &  R.  448.  This  case  was  decided 
upon  the  question  of  notice,  and  to  affect 
purchasers  with  notice,  the  same  court 
bubsequently  held  that  the  intention  of 
partners  to  bring  real  estate  into  part- 
nership stock  should  be  manifested  by 
writing  duly  recorded  :  Hale  v.  Henrie^ 
2  Watts  144. 

In  California,  the  mortgagee  of  the 
undivided  interest  of  one  of  three  part- 
ners in  real  estate  of  the  firm,  was  de- 
nied a  decree  of  foreclosure  and  sale 
under  his  mortgage  after  there  had  been 
a  sale  of  the  whole  property  to  pay  part- 
nership debts,  thus  recognising  and 
acting  upon  the  general  rule  that  such 
property  was  partnership  assets,  and  not 
individual  property:  Jones  v.  Parsons^ 
85  Cal.  100. 

In  Virginia,  the  Court  of  Appeals, 
while  recognising  the  general  rule,  held, 
however,  that  a  bond  fide  mortgagee  of 
the  interest  of  an  individual  partner 
was  to  be  protected  and  allowed  a  pri- 
ority: Forde  v.  Herroriy  4  Munf.  316. 
And  in  Pierce  v.  Trigg y  10  Leigh  406, 
the  court  said  in  regard  to  land  pur- 
chased with  partnership  funds :  <<  It 
ought,  as  between  the  executor  and  heir, 


to  replace  the  fund  withdrawn  from  the 
personal  estate.  By  placing  it  as  stock 
in  the  partnership,  the  deceased  evinced 
a  design  to  treat  it  as  personalty,  and  it 
ought  to  go  accordingly.  The  repre- 
sentatives of  the  deceased  can  clnim  1t 
only  as  stock,  and  as  stock  in  trade,  it 
is,,  ex  vi  termini f  personal.'*  And  FOf 
also  Deloney  t.  HutcAeson,  2  Rand.  1S3  ; 
Edgar  v.  Donnelly y  2  Munf.  387. 

In  North  Carolina,  partition  of  land 
held  by  a  partnership  was  denied  until 
the  accounts  of  the  partnership  were 
taken,  and  the  interest  of  each  partner 
ascertained  :  Baird  v.  Bairdy  1  Der.  & 
Bat.  Eq.  524.  And  in  South  Caro- 
lina, the  wido^  of  a  copartner  who  had 
died  largely  indebted  to  the  firm  was 
denied  dower  in  his  legal  estate  in  the 
real  property  of  the  firm  :  Richardson  v, 
Wyatt,  2  De^s.  Eq.  471.  And  in  Wins- 
low  V,  Chiffelky  Harper's  Eq.  25,  real 
estate  of  a  firm  was  held  chargeable 
with  the  debts  of  the  firm  in  prefer- 
ence to  the  separate  debts  of  each  mem- 
ber. And  it  has  since  been  held  that 
real  estate  of  a  partnership  will  be 
treated  and  administered  for  partnership 
purposes  as  if  it  were  personal  property^: 
Bogcev.  Cooter^  4  Strob.  Eq.  Cas.  30. 

The  Court  of  Errors  and  Appeals  in 
Tennessee,  decided  that  the  real  property 
of  a  firm  on  the  death  of  one  partner 
devolved  upon  the  other  for  the  purpose 
of  paying  the  debts  of  the  firm  j  and 
the  surplus  proceeds  of  such  real  estate 
went  to  the  heir  of  the  deceased  partner : 
McAllister  v.  Montgomerg^  3  Hay.  94. 
And  that  where  the  title  was  taken  in 
the  name  of  one  partner,  proof  that  part- 
nership funds  were  used  in  the  purchase 
is  priW/actV  evidence  that  it  was  intend- 
ed to  be  held  as  partnership  property: 
Hunt  V.  Benson^  %  Humph.  459  ;  and 
see  Yeatman  '^.  Anderson ^  6  Yerger  20. 

In  Ohio  the  widow  of  a  partner  who 
had  died  largely  indebted  to  the  firm, 
was  denied  dower  in  the  real  estate  of 
the  firm,  although  the  legal  title  was  in 
all  the  partners  as  tenants  in  common  : 
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Greene  v.  The  Surviving  Patiners  of  B.  Mooroe  631  5  Loubat  v.  Nouree,  5 
Greene  ^  Co.,  1  Hamm.  535.  The  sub-  Florida  350-63;  Kramer  v.  Arthurs, 
sequent  case  of  Greene  v.  Graham^  5  7  Barr  165  ;  Overhoh*$  Appeal,  2  Jones 
Hamm.  264,  does  not  conflict  with  the  222 ;  Lancaster  Bank  v.  MyUy,  1  Har- 
general" principle,  as  it  simply  held  that  ris  544;  Meason  y.  Kaine,  13  P.  F. 
in  the  absence  of  proof  that  one  half  of  Smith  (Pa.)  335. 
the  property  did  not  belong  to  the  de-  In  Maryland  the  real  estate  of  a  part- 
ceased  partner,  the  grantee  of  his  rep-  nership  is  as  between  the  partners  and 
resentative  was  entitled  to  partition.  their  creditors,  treated  as  personal  pro- 

In  Louisiana  it  has  been  held  where  perty.     But  when  all  the  claims  against 

one  partner  took  title  to  real  property  the  firm  are  adjusted,  in  the  absence  of 

for  the  benefit  of  the  whole  firm  in  pay-  a  special   agreement,   if   the   estate  is 

ment  of  a  debt,  and  where  the  property  solvent,   a   widow   will   be   entitled  to 

did  not  enter  into  and  become  part  of  dower  in  the  proceeds  of  the  sale  of  such 

the   partnership   stock,    that  such   real  real   estate,   coming  to   her   husband's 

property   is   held   subject   to   the  usual  estate :   Goodhurn  v.  Stevens,  5  Gill.  27 ; 

rules  for  the  conveyance  of  real  estate,  Goodburn  ^  Wife  v.  Stevens,  1  Maryland 

and  that  the  partner  taking  the  title  can-  Ch.  420. 

not  alienate  to  the  prejudice  of  his  part-       And  from  the  foregoing  cases  may  be 

ners,    and   that  if  he  does,   the   other  deduced  the  other  rule  that  the  surplus 

panners  and  the  heirs  of  such  as  may  proceeds  of  sale  of  the  real  estate  of  a 

be  deceased,  may  recover  their  undivided  partnership,  after  the  creditors  are  satis- 

interests  in  such  property  from  a   pur-  fied,  and   the   equities   of  the   partners 

chaser  who  took  the  same  under  circum-  adjusted,  are  to  be  considered  as  realty, 

stances  which  made  it  his  duty  to  make  and  that  on  the  death  of  a  partner  his 

inquiries  which  would  have  led  to  notice :  interest  in  such  surplus  goes  to  his  heir 

Richardson  v.  Packwood,  1  Martin  (N.  subject  to  the  widow's  dower,  and  not 

S.)  290.  to  his  personal  representative :  Buchan 

And  the  general  principle  was  recog-  v.  Sumner,  2  Barb.  Ch.  165  ;  Shearer  v. 

nised  in  Pughv.  Currie,  5  Ala.  (N.  S.)  Shearer,    98   Mass.    107  ;    Parsons   on 

446 ;    Woolridge  v.    Wilkin,  3   Howard  Part.  383. 

(Miss.)  360  ;  Thayer  v.  Lane^  Walker's  M.  Abhold. 

Chancery  200 ;     Galbraith  v.  Gedge.  1 6 


United  States  DUtriet  Court — Northern  District  of  Illinois, 

MATTER  OF  P.  K.  CHANDLER,  Bankrupt. 

A  speculative  option  to  deliver  goods  within  a  certain  time  at  a  specified  price, 
where  the  object  of  the  parties  is  not  a  sale  and  delivery  of  the  goods,  but  a  set- 
tlement in  money  on  differences — commonly  called  a  '*  put,** — is  a  wagering  con- 
tract and  void,  either  as  within  the  statutes  against  gambling  or  as  against  public 
policy. 

The  bankrupts,  Peyton  R.  Chandler,  and  the  firm  of  Chandler, 
Pomeroy  &  Co.,  were  engaged  in  buying  and  selling  grain  on  the 
Chicago  market,  and  as  members. of  the  Board  of  Trade  of  that 
city.     In  May  1872,  Peyton  R.  Chandler  conceived  the  idea  of 
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making  a  corner  in  oats  for  the  month  of  June  then  ensuing, 
and  with  that  view  he  purchased  all  the  "  cash  oats"  as  they  ar- 
rived in  the  market,  and  took  all  the  "  options**  offered  him  for 
June  delivery — his  purpose  being  to  own  all  the  oats  in  the  mar- 
ket, and  compel  those  who  had  sold  "options**  for  June  to  pny 
his  price;  or,  in  other  words,  to  settle  with  him  by  paying  such 
differences  as  should  exist  between  the  prices  at  which  he  pur- 
chased the  options  and  the  price  he  should  establish  for  cash  oats 
on  the  last  day  of  June,  when  his  options  matured.  In  pursuance 
of  this  plan,  he  purchased,  between  the  15th  of  May  and  the  18th 
of  June,  2,500,000  bushels  of  cash  oats,  being  all,  or  substantially 
all,  the  cash  oats  on  the  market,  and  also  bought  June  "options'* 
to  the  amount  of  2,939,400  bushels.  The  total  amount  of  oats  in 
store  in  Chicago  on  the  18th  of  June  was  only  2,700,000  bushels, 
and  the  total  amount  received  during  the  remainder  of  the  month 
was  only  800,000  bushels.  As  incidental  to  and  part  of  the  ma- 
chinery of  this  corner,  Chandler  also  sold  what  are  called  "puts,** 
or  privileges  of  delivering  to  him  oats  during  the  month  of  June 
for  41  cents  a  bushel.     These  "  put**  contracts  read  as  follows : — 

"  Received  of  E.  F.  $50,  in  consideration  of  which  we  give  him, 
or  the  holder  of  this  contract,  the  privilege  of  delivering  to  us  or 
not,  prior  to  3  o*clock  p.  M.  of  June  80th  1872,  by  notification 
or  delivery,  10,000  bushels  No.  2  oats,  regular  receipts,  at  41  cents 
per  bushel,  in  store,  and,  if  delivered,  we  agree  to  receive  and  pay 
fpr  the  same  at  the  above  price. 

Chicago,  June  — ,  1872.  Chandler,  Pomeroy  &  Co. 

R.  P.  Chandler.** 

The  amount  paid  by  the  purchaser  of  these  "  puts*'  was  |  cent 
per  bushel  for  whatever  quantity  was  named  in  the  contracts.  The 
total  quantity  of  oats  called  for  by  these  "puts'*  amounted  to 
about  3,700,000  bushels. 

When  Chandler  commenced  to  buy  oats  with  a  view  to  the  cor- 
ner, the  price  in  the  Chicago  market  was  about  39  cents  a  bushel. 
After  he  took  possession  of  the  market  he  put  the  price  to  41 
cents  and  upwards,  and  held  it  there  until  the  18th  of  June.  In 
the  meantime  the  price  had  declined  in  New  York  and  other  mar- 
kets, 80  that  oats  to  ship  were  not  worth  over  33  to  35  cents,  and 
July  options  for  this  market  were  not  worth  over  36  cents.  On 
the  18th  of  June  P.  R.  Chandler  and  Chandler,  Pomeroy  &  Ca 
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failed,  and  tlio  price  declined  before  the  close  of  business  that  day 
from  41  to  30  cents,  and  continued  to  decline  during  the  remain- 
der of  the  month,  so  that  at  one  time  they  were  as  low  a3  26 
cents  per  bushel. 

Between  tlie  time  of  the  failure  and  3  o'clock  on  the  30th  of 
June,  the  holders  of  the  "  puts*'  claim  to  have  made  tender  to  the 
bankrupts  of  the  quantity  of  oats  called  for  by  their  respective 
tickets,  and  the. oats  not  being  accepted  and  paid  for,  they  sold 
them  upon  the  market  that  day  or  the  next,  under  the  rules  of  the 
Board  of  Trade,  and  proved  their  claims  for  the  differences  be- 
tween the  price  named  in  the  "put"  and  that  for  which  they  sold. 

The  total  amount  of  claims  thus  proved  was  about  $400,000, 
and  the  total  amount  received  by  the  bankrupts  for  these  puts  was 
less  than  §19,000.  The  assignee  of  Chandler  moved  to  expunge 
the  claims  of  this  kind  from  the  list  of  debts  proved. 

Blodgett,  J. — The  proof  shows  conclusively  that  the  plans  of 
Chandler  and  the  fact  that  he  was  manipulating  the  market  with 
express  reference  to  a  corner  in  oats  for  June,  were  well  known 
and  understood  on  the  Board  of  Trade,  while  the  number  of  these 
"put**  claims,  about  125,  all,  or  substantially  all,  in  favor  of 
members  of  the  board,  show  that  the  struggle  between  Chandler, 
who  was  endeavoring  to  hold  up  prices,  Jhi  the  sellers  of  "  options  " 
and  holders  of  "  puts"  who  were  endeavoring  to  break  the  price, 
was  quite  generally  participated  in  by  members  of  the  board.  In 
other  words,  it  was  notorious  that  Chandler  was  endeavoring  to 
keep  the  price  at  41  cents  or  upwards,  while  the  sellers  of  "  options" 
and  holders  of  "puts"  were  endeavoring  to  break  down  the  price. 
It  is  true  that  in  this  testimony  some  of  the  claimants  say  there 
wag  no  "corner,"  or  that  they  did  not  know  that  there  was  a 
oorner,  but  the  cross-examination  shows  that  they  knew  Chandler 
was  trying  to  make  a  corner,  and  they  say  he  did  not  do  it  be- 
cause he  failed  befpre  the  end  of  the  month,  so  that  by  their  own 
admission,  they  knew  what  he  was  attempting,  knew  the  reason;^ 
for  his  purchase  of  such  large  quantities  of  "cash  oats,'^  and 
options,  and  knew  he  did  not  sustain  his  corner  because  the 
"short"  interest  broke  him  down,  and  the  moment  a  man  bought 
a  "  put,"  he  became  identified  with  the  short  interest — his  interests 
were  antagonistic  to  Chandler. 

The  assignee  attacks  these  claims  upon  the  ground  that  they 
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are  fraudulent  as  against  the  other  creditors  of  the  bankrupt. 
The  main  ground,  and  the  only  one  which  I  shall  consider,  being 
that  they  are  wager-contracts,  and  therefore  void.  Without  taking 
time  to  discuss  all  the  points  raised  by  the  able  arguments  which 
have  been  adduced,  and  the  various  reasons  urged  for  and  against 
these  claims,  it  is  enough  to  say  that  it  seems  to  me  that  the  con- 
tracts in  question  partake  of  all  the  characteristics  of  a  wager.  It 
is  in  substance  an  assertion  by  the  seller  of  the  ''put''  that  oats 
cannot  be  purchased  on  that  market  before  3  o'clock  P.  M.  of  the 
30th  of  June  for  less  than  41  cents  a  bushel,  and  an  undertaking 
to  pay  the  difference  between  41  cents  and  any  market  price.  If 
he.  Chandler,  sustains  the  price  at  41  cents  or  above,  he  wins  the 
half-cent  a  bushel  paid  for  the  "  put,**  because  the  holder  will  not 
deliver,  while  if  the  price  goes  below  that  named  he  is  to  pay  the 
difference.     This  is  practically  the  contract. 

It  is  as  manifestly  a  bet  upon  the  future  price  of  the  grain  in 
question,  as  any  which  could  be  made  upon  the  speed  of  a  horse 
or  the  turn  of  a  card.  The  evidence  in  this  case  shows  that  in 
nearly  all  the  cases  of  settlements  on  "  put**  or  "  option"  contracts^ 
the  grain  is  never  delivered  nor  expected  to  be  delivered,  but  the 
parties  simply  pay  the  difference,  as  settled  by  the  prices.  But, 
if  that  were  not  so  in  all  cases,  it  is  clear  that  in  this  case  no  de- 
livery of  the  grain  was  intended  by  these  "  put**  holders,  because 
they  knew  that  Chandler  controlled  all  the  oats  in  the  market  and 
fixed  the  price,  and  that  their  only  expectation  for  success  depended 
on  their  being  able  to  break  the  market  before  their  time  for  de- 
livery expired.  Some  of  them  say — Bensley,  I  think — that  they 
intended  to  deliver  the  oats,  but  it  is  absurd  to  suppose  that  they 
intended  to  deliver,  unless  they  could  do  so  for  less  than  forty-one 
cents.  They  intended  to  deliver  if  they  could  break  Chandler,  or 
prevent  his  "corner**  from  culminating,  as  the  jockey  may  intend 
to  walk  his  own  horse  over  the  course  after  he  has  poisoned  or 
lamed  that  of  his  competitor.  They  did  not  intend  to  deliver,  if 
Chandler  succeeded.  Thus  a  struggle  inevitably  ensued  between 
Chandler  and  the  holders  of  this  immense  amount  of  ''puts'*,  and 
"options,**  Chandler  alone  on  one  side  attempting  to  hold  up  the 
price,  and  all  the  rest  seeking  to  put  it  down.  The  fact  that  the 
sellers  of  "  options"  and  holders  of  "  puts"  were  able  to  get  reso- 
lutions through  the  Board  of  Trade,  making  new  warehouses, 
where  oats  had  never  been  stored  before,  "renter**  for  the  per- 
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formance  of  these  contracts,  shows  the  intensity  of  the  contest 
and  the  overwhelming  influences  with  which  Chandler  had  to  con- 
tend. I  do  not  mean  to  be  understood  as  saying  that  the  fact  that 
Chandler  sold  "puts"  to  so  many  as  to  create  an  overwhelming 
opposition,  makes  the  transaction  any  more  or  less  a  wager  than 
if  he  had  only  sold  one  "  put,"  but  it  shows  the  notoriety  of  the 
whole  proceedings. 

From  the  very  nature  of  the  transaction  the  interest  of  the 
holder  of  the  "  put"  is  to  break  down  the  price  and  that  of  the 
seller  to  maintain  it.  The  number  engaged  in  this  transaction, 
and  the  quantities  involved,  demonstrate  that  neither  party  ex- 
pected any  grain  to  be  delivered.  Chandler  expected  to  hold  up 
the  price,  in  which  event  no  grain  would  be  offered  him,  and  the 
other  parties  must  have  known  they  could  not  get  the  grain  to 
deliver  unless  they  first  broke  Chandler,  as  he  held  all  the  grain, 
and  then,  although  they  might  tender,  he  could  not  receive,  so 
that  in  payment  no  actual  delivery  was  anticipated.  They  made 
their  tenders  only  as  a  method  of  establishing  differences  after  he 
had  failed,  and  was  powerless. 

That  transactions  of  this  kind  are  only  wagers  is  abundantly  es- 
tablished by  authorities  :  Grizewoodv.  Blain,  11  Com.  Bench  538; 
Bruas  Appeal,  55  Penn.  St.  298  ;  Kirkpatrich  v.  Bonsall,  manu- 
script opinion  of  Sup.  Ct.  Pa, ;  Ex  parte  Marihamj  2  De  G.,  F.&  J., 
634  ;  Cassard  v.  Stnman,  1  Bosworth  207.  It  is  true  those  cases 
arose  under  statutes  making  such  transactions  void  as  gaming  con- 
tracts. But  the  test  applied  was :  Did  the  parties  intend  to  sell 
on  one  side  and  buy  on  the  other  the  stocks  which  purported  to 
be  the  subject-matter  of  the  transaction,  or  did  they  only  intend 
to  adjust  the  differences  ?  And  as  it  was  found  that  they  only 
meant  differences  when  they  said  shares,  the  contracts  were  held  to 
be  essentially  gambling  contracts,  and  therefore  void. 

It  is  said,  however,  that  there  is  no  statute  in  this  state  expressly 
prohibiting  contracts  of  this  kind,  as  there  is  in  England  and 
Pennsylvania ;  and,  as  the  Supreme  Court  of  this  state  has  de- 
cided that  wagers  are  not  necessarily  void,  therefore,  these  con- 
tracts— not  being  inhibited  by  any  express  law  of  this  state — are 
not  void.  There  is  no  dispute  that  contracts  of  wager  are  valid 
at  common  law,  unless  affected  with  some  special  cause  of  invalidity : 
Ball  V.  Gilbert,  12  Met.  397.  But  wagers  which  are  contrary  to 
public  policy  have  always  been  heM  by  the  courts  to  be  essentially 
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void,  without  statutory  prohibition,  and  cannot  be  made  the 
ground  of  an  action :  Hartley  v,  Rice^  10  East  22.  And  a  high  au- 
thority in  the  profession  has  stated  the  law  on  the  subject  of  the 
validity  of  wagers  with  great  force  and  clearness,  when  he  says : 

"  As  the  moral  sense  of  the  present  day  regards  all  gaming  or 
wagering  contracts  as  inconsistent  with  the  interests  of  the  com- 
munity, and  at  variance  with  the  laws  of  morality,  the  exception 
necessarily  becomes  the  rule:"  2  Smith  Lead.  Gases  306. 

Indeed,  any  one  rising  from  a  full  examination  of  the  law  ap- 
plicable to  wagers,  as  expounded  by  the  courts,  would  undoubtedly 
testify  that  while  he  has  found  in  the  books,  and  especially  among 
the  older  text-writers  and  cases,  general  expressions  to  the  effect 
that  wagers  were  valid  at  common  law,  he  has  found  the  cases, 
where  they  have  been  enforced,  to  be  extremely  rare,  and  the 
courts  have  been  astute  to  find  reasons  for  not  enforcing  them. 

Following  this  general  current  of  authority,  the  Supreme  Court 
of  this  state,  under  the  statute  prohibiting  gaming,  has  decided 
that  the  wagers  upon  horse-races  are  void,  and  cannot  be  enforced; 
and  that  money  paid  on  such  wagers  can  be  recovered  back :  23 
111.  493 ;  51  111.  473.  The  language  of  the  Illinois  statute  on 
which  these  decisions  are  based,  is,  in  substance,  that  all  promises 
made,  &c.,  where  the  consideration  or  any  part  thereof  shall  be 
money  won  by  gaming,  &c.,  ihaU  be  void. 

The  language  of  8  and  9  Vict.,  on  which  Orizewood  v. 
Blain  and  other  English  cases  were  decided,  is:  "All  contracts 
or  agreements,  whether  by  parol  or  in  writing,  by  way  of  gaming 
or  wagering,  shall  be  null  and  void."  The  precise  question  made 
in  this  case  has  never  been  before  the  Supreme  Court  of  this  state 
to  my  knowledge,  and  I  am  not  aware  that  it  has  ever  been  raised 
at  the  Circuit,  except  in  a  late  case  before  his  Honor  Judge  Tree, 
of  this  city,  when  he  held  that  '*  option  contracts  for  grain,  when 
the  parties  intended  only  to  pay  the  differences  and  not  to  deliver 
grain,  were  void,  as  wagering  contracts.**  I  quote  him  as  reported 
in  the  daily  papers  of  this  city.  But  it  hardly  seems  possible  that 
any  court  called  upon  to  construe  the  Illinois  statute  in  the  light 
of  the  expositions  already  made  by  our  courts  and  of  the  English 
decisions  upon  a  statute  so  substantially  similar,  could  hesitate  to 
pronounce  these  contracts  wagers,  and  void  as  contrary  to  the 
statute. 

But  even  if  not  within  the  letter  or  spirit  of  the  statute  of  this 
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State,  the  common-law  authorities  quoted,  show  that  all  wagers 
contrary  to  the  public  policy  are  void  without  reference  to  any 
statute.  And,  hs  the  contracts  under  consideration  are  essentially 
nothing  but  bets  upon  the  price  of  oats  in  this  market  within  the 
time  limited,  and  as  it  is  obvious  that  the  effect  of  such  transac- 
tions is  to  beget  wild  speculations,  to  derange  prices,  to  make 
prices  artificially  high  or  low,  as  the  interests,  strength  and  skill 
of  the  manipulators  shall  dictate,  thereby  tending  to  destroy 
healthy  business  and  unsettle  legitimate  commerce,  there  can  be 
no  doubt  of  the  injurious  tendency  of  such  contracts,  and  that 
they  should  be  held  void  as  against  public  policy.  As  is  most 
cogently  said  by  the  learned  judge  who  delivered  the  opinion  in 
the  case  cited  from  55  Penna. : — 

'*  Anything  which  induces  men  to  risk  their  money  or  property 
without  any  other  hope  of  return  than  to  get  for  nothing  any 
given  amount  from  another,  is  gambling^  and  demoralizes  the  com- 
munity, no  matter  by  what  name  it  may  be  called.*' 

The  financial  disaster  and  ruin  which  followed  "Black  Friday" 
in  New  York,  and  the  scarcely  less  damaging  local  consequences 
which  followed  the  various  "  comers**  which  have  either  succeeded 
or  been  attempted  in  this  city,  furnish  conclusive  proof,  if  proof 
were  needed,  that  such  gambling  operations  should  be  held  void, 
as  contrary  to  public  policy. 

The  total  amount  paid  by  the  claimants  in  these  cases  was  less 
than  ^19,000,  and  yet  the  amount  they  claim  is  within  a  fraction 
of  $400,000 — a  disparity  between  the  consideration  paid  and  the 
sum  demanded  which  strikes  the  mind  at  once  as  so  grossly  in- 
equitable that  the  judicial  conscience  is  shocked,  and  revolts  from 
being  made  the  instrument  for  enforcing  such  outrageous  injustice. 

I  do  not  intend  to  be  understood  as  holding  that  every  option 
contract  for  the  delivery  of  grain  or  stock,  or  that  eveiy  *'  put,**  is 
necessarily  void,  but  only  that  all  these  contracts,  in  the  light  of 
the  testimony  before  the  court,  were  in  their  essential  features 
gambling  contracts.  The  parties  when  they  made  them  did  not 
intend  to  deliver  the  grain,  but  only  at  the  utmost  to  settle  the 
differences.  They  knew  they  could  not  obtain  the  grain  to  deliver 
if  Chandler  sustained  his  "  corner,*'  and  their  action  in  buying  a 
^^put**  was  virtually  a  bet  on  their  part  that  he  could  not  accom- 
plish what  they  all  knew  he  was  endeavoring  to  do,  that  is,  keep 
up  the  price  through  June  to  his  own  figures,  and  virtually  a  bet 
on  his  part  that  he  could  do  so. 
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It  is  shown  in  the  proof,  and  urged  in  the  argument,  that  the 
"put"  is  in  itself  a  very  harmless  contract — that  dealers  fre- 
quently resort  to  them  as  a  method  of  insuring  prices.  It  is 
answer  enough  to  this  to  say  that  the  proof  fails  to  show  that  such 
was  the  object  of  any  of  these  claimants.  Chandler  was  taking 
all  the  cash  oats  offered  at  the  price  named  in  the  "puts**  and 
upward,  and  none,  with  the  exception  of  Bensley,  claim  that  they 
had  any  oats  to  fill  the  "  puts,"  at  the  time  they  bought,  or  bought  for 
that  purpose  till  after  Chandler's  failure.  It  is  perhaps  possible 
to  imagine  a  dealer  with  a  stock  of  grain  on  hand  which  he  wishes 
to  hold  for  an  advance,  who  may  take  a  privilege  of  this  kind  to 
insure  himself  against  a  decline  while  waiting  for  an  advance. 
But  the  very  act  of  offering  to  sell  a  "put"  either  implies  that  the 
seller  has  control  of  the  market  so  that  he  expects  to  make  his 
own  price,  or  else  it  is  a  mere  reckless  assertion  of  the  seller's 
opinion  that  the  price  will  be  maintained,  either  of  which  partakes 
of  the  character  of  a  bet. 

"  A  wager,"  says  Bouvier,  "  is  a  contract  by  which  two  or  more 
parties  agree  that  a  sum  of  money  or  other  thing  shall  be  paid  or 
delivered  to  one  of  them  on  the  happening  or  not  happening  of  an 
uncertain  event." 

To  say  that  these  contracts  were  taken  for  the  purpose  of  insur- 
ance is  too  far-fetched  an  excuse,  and  evidently  an  afterthought. 

In  what  I  have  said  I  do  not  intend  to  vindicate  Chandler. 
His  conduct  was  as  reprehensible  as  that  of  the  claimants.  All 
were  engaged  in  an  immoral  and  illegal  transaction,  and  this  court 
ought  not  to  allow  its  powers  to  be  prostituted  to  the  enforcement 
of  these  contracts  for  either  party.  Money  lost  at  play  or  in 
gaming  cannot  be  recovered  except  where  an  action  is  given  by 
statute,  but,  as  I  have  already  intimated  my  opinion  that  these 
cases  are  within  the  statute  of  this  state  on  the  subject  of  gaming 
under  which  money  paid  may  be  recovered  back,  I  shall  allow  the 
claimants  to  prove  their  claims  for  the  amounts  actually  paid  by 
them  respectively,  which  is  a  half-cent  per  bushel  on  the  grain 
named  on  their  tickets. 

The  foregoing  case,  for  which  we  are  erally  known  to  the  profession  and  the 

indebted  to  the  Chicago   Legal   News,  people,  as  far  as  in  our  power, 
seems  to  us  one  of  great  importance,        We  do  not  purpose  going  into  much  dis- 

jnst  now  in  particular,  and  we  are  glad  cussion  upon  the  legal  questions  invoWed 

to  lend  oar  aid  in  making  it  more  gen-  in   the  opinion.     They  are  there  fully 
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discassed    and   tho   leading  authorities 
referred  to.     We  can  entertain  no  ques- 
tion of  the  entire  soundness  of  the  de- 
cision.    We  know  that  wagers  at  com- 
mon  law   were  held  valid,    unless   in 
some  way  against  public  policy,  either 
in  tho  8ul)ject-matter  or  the  contemplated 
mode   of  consummation.     This  excep- 
tion, as  stated  in  the  opinion,  has,  from 
time  to   time,  been   so  enlarged   as   to 
become  the  general  rule,  both  in  England 
and  America.     Some  of  the  states  have 
expressly  decided   that  all  wagers   are 
illegal.     Collamer   v.    Day^  2    Vt.   144, 
and  other  similar  cases  might  be  referred 
to.     Stockjobbing,    or   dealing   in   dif- 
ferences,  has    now    become  the    chief 
business  of  the  stock  exchange,  in  our 
country,  if  we  exclude  speculations  in 
gold,  which  are  conducted  in  the  same 
manner,  and  can  only  be  cured  by  re- 
storing the  currency  to  the  specie  basis ; 
this  demoralizing  and  degrading  species 
of  wagering  or  gambling,  is  no  doubt, 
generally  reprobated   by  the   lovers  of 
morality   and    decency  throughout  the 
country  ;  but  we  do  not  seem  to  approach 
even  toward  its  extinction.   The  English 
Statute  7  Geo.  2,  c.  8,  made  perpetual 
by  10  Geo.  2,  c.  8,  is  directed  exclusively 
against  such  dealing  in  the  public  stocks 
of  the  country.     These  statutes  make  all 
contracts  for  the  sale  of  public  stocks  to 
be  delivered  at  a  future  day,  when  the 
seller  had  no  such  stocks  at  the  date  of 


the  contract  and  none  were  ever  intended 
to  be  transferred  under  it,  but  only  the 
payment  of  differences,  illegral  and  void  ; 
railway  shares  were  held  not  within  the 
statute  :  Hewett  v.  Pric«,  4  M.  &  G. 
355;  Fisher  v.  Pricey  11  Beavan  194. 
But  this  statute  was  not  intended  to  affect 
bond  fide  sales  of  public  stocks,  Lord 
Abinoer,  C.  B.,  in  Mortimer  v.  McCul- 
lom,  6  M.  &  W.  69.  But  in  a  later 
case,  Grizeufood  v.  Blain,  11  C,  B. 
538,  it  was  held  that  a  sale  of  railway 
shares  to  be  delivered  in  future,  where 
only  differences  were  expected  to  be  paid, 
was  gaming,  within  8  &  9  Vict,  c,  109, 
{  18.  And  we  think  it  is  generally 
considered  in  this  country  that  all  mere 
speculations  in  differences  upon  the  stock 
exchange  is  gaming,  and  as  such  illegal. 
And  it  requires  little  wisdom  or  com- 
prehension to  see  that  similar  contracts 
in  the  staple  products  of  the  country 
are  none  the  less  corrupting  and  im- 
moral. We  do  not,  of  course,  know 
what  effect  it  will  be  likely  to  produce, 
when  all  such  speculating  contracts  are 
condemned  by  the  courts,  as  a  species 
of  gaming.  The  love  of  gaming,  in 
some  form,  is  deeply  rooted  in  civilisa- 
tion ;  and  Christianity  seems  not  essen- 
tially to  lessen  its  force  or  prevalence. 
But  it  is  something  to  know,  and  feel, 
that  the  thing  is  illegal  and  immoral  in 
whatever  form  disguised. 

I.  F.  R. 


Supreme  Court  of  Missouri. 

DEGIVERVILLE  et  al.  v.  DEJARNETTE  et  al. 

*  The  late  war  between  the  United  States  and  the  Confederate  States,  was  a  public 
war  in  such  sense  that  all  the  people  of  one  section  were  public  enemies  of  the  peo- 
ple of  the  other  section. 

An  alien  enemy,  though  he  may  not  sue,  may  be  sued  and  his  property  within 
reach  of  process  subjected  to  execution  during  the  war. 

Tho  right  of  a  mortgagee  under  a  power  in  the  mortgage  to  sell  the  mortgaged 
premises  in  case  of  default,  is  not  impaired  or  suspended  by  the  war,  on  account 
of  the  voluntary  residence  of  the  mortgagor  in  the  hostile  section. 
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Notice  required  under  a  power  of  sale  in  a  mortgage  is  not  for  the  benefit  of  the 
mortgagor  in  the  sense  of  notice  to  him.  It  is  only  to  secure  his  right  to  a  fair 
sale  of  the  property. 

Error  to  St.  Louis  Circuit  Court. 

The  petition  set  out  a  purchase  by  the  plaintiffs  from  the  de- 
fendants in  the  year  1857  of  certain  real  estate  in  the  city  of  St. 
Louis,  and  the  giving  of  notes  for  the  consideration,  secured  by 
deed  of  trust,  payable  in  one,  two,  three  and  four  years,  the  last 
becoming  payable  on  the  30th  of  April  1861 ;  a  failure  to  pay  the 
last  note  and  a  sale  by  the  trustee  in  consequence,  on  the  9th  of 
June  1861,  after  publication  of  notice  as  required  by  the  deed  of 
trust.  It  was  alleged  that  all  the  notes  were  paid  except  that 
which  matured  on  the  30th  of  April  1861,  and  that  the  plaintiffs 
were  ready  and  willing  to  pay  this  also,  but  were  prevented  by  a 
state  of  war,  existing  at  that  time,  between  the  United  States  of 
America,  of  which  Missouri  was  a  part,  and  the  Confederate  States, 
of  which  Virginia  was  a  part ;  and  that  the  plaintiffs  were  in  1857, 
and  in  1861,  and  during  the  whole  of  the  war  which  followed, 
citizens  and  residents  of  the  county  of  Caroline,  Va.  By  reason 
of  the  war  existing  it  was  alleged  that  the  notice  and  sale  under 
the  deed  of  trust  were  fraudulent  and  void.  It  was  averred  that 
as  soon  as  peace  was  restored,  the  plaintiffs  tendered  to  the  pur- 
chaser of  the  land  the  amount  due  under  the  deed  of  trust,  which 
was  refused,  and  they  prayed  that  the  deed  made  by  the  trustees 
under  the  sale  of  June  9th  1861,  be  set  aside  and  annulled.  To 
this  petition  the  defendants  demurred,  assigning  for  causes  of  de- 
murrer that  the  petition  showed  no  cause  of  action ;  that  it  ap- 
peared that  at  the  time  the  default  was  made  there  was  no  suspen- 
sion of  intercourse  between  the  citizens  of  Virginia  and  those  of 
Missouri,  and  that  even  when  the  sale  was  made  under  the  deed 
of  trust,  there  was  no  such  suspension,  and  that  there  was  no 
excuse  for  the  non-payment  of  the  note  of  the  plaintiffs.  The 
court  below  overruled  the  demurrer  and  gave  judgment  for  the 
plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

Wagner,  C.  J. — Whether  there  was  any  real  or  actual  suspen- 
sion of  the  relations  theretofore  existing  prior  to  the  Act  of  Con- 
gress of  July  12th  1861,  empowering  the  President  to  prohibit,  by 
proclamation,  all  commercial  intercourse  between  the  rebellious  and 


Digitized  by  VjOOQ IC 


320  DEGIVERVILLE  v.  DEJARNETTE. 

the  loyal  states,  and  the  proclamation  of  the  PresiiJent  in  pursuance 
thereof,  issued  August  16th  1861, 1  will  not  stop  to  inquire.  The 
case  has  been  argued  here  upon  the  theory  that  at  the  time  the 
sale  took  place,  Virginia  had  passed  her  ordinance  of  secession, 
and  was  out  of  the  Union,  and  was  among  the  number  waging  war 
against  the  general  government.  If  so,  her  citizens  were  entitled 
to  belligerent  rights,  and  were  clothed  with  all  the  characteristics 
of  alien  enemies. 

Since  the  decisions  m  the  Supreme  Court  of  the  United  States 
in  the  cases  of  The  Venice^  2  Wall.  258;  Mrs.  Alexander  9 
Cotton^  2  Wall.  404 ;  Manson  v.  Insurance  Company,  6  Wall. 
1;  The  Ouachita  Cotton,  6  Wall.  521;  Hunger  v.  Abbott,  6 
Wall.  532;  Coppell  v.  Hall,  7  Wall.  542;  McKee  v.  United 
States,  8  Wall.  163;  and  the  United  States  v.  Grossmayer,  9 
Wall.  72,  the  question  must  be  regar4ed  as  settled,  that  the  late 
war  between  the  Confederate  States  and  the  United  States  was 
a  public  war,  and  a  war,  not  only  between  the  respective  govern- 
ments, but  between  all  the  inhabitants  of  the  one  territory  on  the 
one  side  and  all  the  inhabitants  of  the  other  territory  on  the  other 
side,  so  that  all  the  people  of  each  occupied  the  respective  posi- 
tions of  enemies  during  the  continuance  of  the  war. 

The  consequence  of  a  state  of.  war  is  the  interruption  and  inter- 
diction of  all  commercial  intercourse,  correspondence  and  dealing 
between  the  subjects  of  the  hostile  countries.  Kent  says  the  in- 
terdiction flows  necessarily  from  the  principle  that  a  state  of  war 
puts  all  the  members  of  the  two  nations  respectively  in  hostility 
to  each  other,  and  to  suffer  individuals  to  carry  on  a  friendly  and 
commercial  intercourse  while  the  two  governments  were  at  war 
would  be  placing  the  act  of  government  and  the  ads  of  individuals 
in  contradiction  to  each  other :  1  Kent  Com.  66. 

As  a  corollary  of  this  doctrine  the  principle  is  well  established 
that  an  alien  enemy  cannot  sue  a  friendly  citizen  in  the  courts  of 
the  latter's  country :  Bac.  Abr.  Alien  D  ;  Alcinous  v.  Nigren,  4 
El.  &  Bl.  217 ;  DeWahl  v.  Braune,  1  H.  &  N.  178  ;  Wkdan  v. 
Cookj  29  Md.  1 ;  U.  S.  v.  1766  Shares  of  Stock,  5  Blatch.  231. 
His  disability  is  temporary  in  its  nature,  and  personal,  and  founded 
upon  reason  and  policy,  and  in  a  great  measure  upon  necessity. 
But  no  such  reaaon  or  policy  forbids  judicial  proceedings  against 
an  alien  enemy  in  favor  of  a  friendly  citizen,  and  the  rule  is  there- 
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fore  settled  that  while  an  alien  enemy  may  not  sue,  he  may  be 
saed  at  law. 

The  question  has  frequently  been  brought  up  in  our  courts  in 
regard  to  matters  arising  out  of  the  late  rebellion,  and  adjudica- 
tions in  the  courts  of  last  resort  have  all  been  in  accordance  with 
the  principles  above  announced. 

In  Mixer  et  aL  v.  Sihleyy  63  111.  61,  it  was  decided  that  when  a 
party  residing  in  the  state  of  Illinois  holding  a  promissory  note 
against  a  person  residing  in  one  of  the  states  in  rebellion,  in  the 
year  1862,  after  the  Act  of  Congress  and  the  President's  procla- 
mation prohibiting  commercial  intercourse  between  the  adhering 
states  and  those  in  rebellion,  commenced  a  suit  thereon  by  attach- 
ment, which  was  levied  on  real  estate  situated  in  that  state  be- 
longing to  the  maker,  and  obtained  a  judgment  and  procured  a 
sale  to  be  made  of  the  premises  attached,  that  the  court  had  juris- 
diction of  the  cause,  and  the  judgment  and  proceedings  thereunder 
were  valid  and  binding,  notwithstanding  the  defendant  resided  in 
one  of  the  rebellious  states,  and  the  war  at  the  time  was  in  active 
progress. 

In  the  case  of  Dorsey  v.  Kyle  et  a?.,  30  Md.  612,  the  court 
holds  that  a  person  who,  by  his  own  voluntary  act,  assumed  the 
attitude  of  an  alien  enemy  to  his  state  and  to  the  government  of 
the  United  States,  going  from  Maryland  to  Virginia  during  the 
late  civil  war,  allying  himself  with  the  Southern  cause  and  joining 
the  Confederate  army,  cannot  claim  exemption  from  process  of  at- 
tachment in  behalf  of  antecedent  creditors,  against  his  property 
remaining  in  the  state,  on  the  ground  that  he  was  an  alien  enemy, 
and  that  all  legal  remedies  were  suspended  during  the  period  of 
hostilities.  It  is  emphatically  declared  that  neither  reason  nor 
policy  forbids  judicial  proceedings  against  an  alien  enemy  in  favor 
of  a  friendly  citizen,  and  therefore  while  an  alien  enemy  may  not 
sue  he  may  be  sued  at  law.  The  same  question  again  arose  in 
DorBey  v.  I)or%ey^  Id.  622,  and  the  same  principle  was  again  as- 
serted and  reaflSrmed. 

The  same  conclusion  was  arrived  at  in  the  case  of  Thoman  v. 
Mahone^  ill  the  Court  of  Appeals  of  Kentucky  (12  Am.  Law  Reg., 
N.  S.  433).  There  the  Civil  Code  of  Kentucky  authorized  the  cred- 
itors of  a  citizen  who  departed  from  the  county  of  his  residence  and 
remained  absent  thirty  days  within  the  Confederate  lines,  to  attach 
his  property  and  sell  the  same  for  the  payment  of  their  debts.     The 
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plaintiff  left  his  home  and  joined  the  Confederate  service,  and  while 
80  absent  attachments  were  procured  and  his  property  sold,  and 
the  court  held  that  the  fact  that  the  debtor  was  a  soldier  in  the 
Confederate  army  would  not  deprive  the  court  of  jurisdiction  under 
the  Code.  Lindsay,  J.,  in  delivering  the  opinion  of  the  court, 
pointedly  remarks :  "  It  does  not  follow  because  appellant  was  at 
the  time  a  soldier  in  the  army  of  the  belligerent  power,  and  that 
nil  unlicensed  communication  with  him  by  the  people  of  the  states 
adhering  to  the  Federal  Union  was  inhibited,  not  only  by  the  laws 
of  war  but  by  express  statute,  that  resident  creditors  might  not 
sue  him  in  the  courts  of  this  "state  and  subject  to  the  judgment  of 
their  debts  such  of  his  property  as  might  be  found  within  the  local 
jurisdiction  of  the  courts  in  which  he  was  sued.  The  right  of  resi- 
dent creditors  so  to  proceed  against  parties  indebted  to  them 
residing  within  the  lines  of  the  hostile  power  and  held  to  be  public 
enemies  by  reason  of  their  participation  in  the  Southern  movement, 
was  recognised  by  the  Federal  Congress  in  the  Act  of  March  3d 
1868  (2  Bright.  Dig.  1238),  providing  for  the  seizure  and  confisca- 
tion of  the  property  of  such  persons." 

In  Qruteher  v.  Ilind  and  wife^  4  Bush  863,  the  same  court  held 
that  a  proceeding  by  a  Kentucky  creditor  to  enforce  his  lien  on 
land  situated  in  that  state  was  not  interdicted,  notwithstanding  the 
existence  of  the  war  and  the  residence  of  the  debtors  within  the 
Confederate  lines.  The  Supreme  Court  of  the  United  States  in  the 
case  of  McVeigh  v.  The  United  StateSy  11  Wall.  269,  after  citing 
Albritche  v.  Leissmannj  2  Ves.  and  Bea.  824,  Bacon's  Abridgment 
and  Story's  Equity  PL  §  63,  for  authority,  say :  "  Whatever  may 
be  the  extent  of  the  disability  of  an  alien  enemy  to  sue  in  the 
courts  of  the  hostile  country,  it  is  clear  that  he  is  liable  to  be  sued." 

It  is  contended  that  the  case  of  Dean  v.  NeUon^  10  Wall.  168, 
asserts  a  contrary  doctrine.  That  case  was  a  proceeding  within 
an  insurrectionary  district,  but  held  by  the  national  military  forces, 
in  a  court  established  by  military  orders  alone.  It  was  a  proceed- 
ing to  foreclose  a  mortgage  on  personal  property,  and  it  was  insti- 
tuted against  parties  who  had  been  expelled  by  military  force  from 
their  residence  and  who  were  forbidden  absolutely  by  the  order 
which  expelled  them  from  coming  back  again  within  the  lines  of 
the  military  authority  which  organized  the  court.  They  were  not 
voluntarily  within  the  Confederate  lines,  but  were  sent  there  against 
their  will,  and  inasmuch  as  without  their  consent  and  against  their 
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will,  they  were  thus  driven  from  their  homes  and  forbidden  to  re- 
turn by  the  arbitrary  act  of  the  military  power,  it  was  held  that  a 
judicial  decree  by  which  their  property  was  sold  during  the  contin- 
uance in  force  of  this  order  was  void  as  to  them. 

But  in  the  subsequent  case  of  Ludlow  v.  Rarmey^  11  Wall.  581, 
it  was  adjudged  that  the  doctrine  of  Dean  v.  NeUon  that  a  judicial 
proceeding  on  a  mortgage  carried  on  within  the  Union  lines  against 
a  person  driven  by  way  of  retaliation  for  outrages  committed  by 
others  outside  of  those  lines,  and  prohibited  from  returning  within 
them,  did  not  apply  to  a  person  who  went  and  remained  volunta- 
rily in  rebellion.  Such  a  person  could  not  complain  of  legal  pro- 
ceedings regularly  prosecuted  against  him  as  an  absentee. 

But  there  is  another  aspect  in  which  this  case  must  be  con- 
sidered, and  which  is  really  the  principal  point,  and  upon  which  I 
would  have  been  satisfied  to  have  placed  it  had  not  the  counsel  for 
the  defendants  in  error,  plaintiffs  in  the  court  below,  insisted  in 
their  briefs  that  the  war  produced  an  entire  suspension  of  all 
proceedings  whatever  between  the  citizens  of  the  respective  sides, 
and  avoided  all  judicial  process.  The  sale  was  made  under  a  deed 
of  trust,  containing  an  agreement  that  in  default  of  payment  when 
the  notes  matured,  the  trustee,  upon  giving  the  requisite  notice, 
should  proceed  to  sell  the  property  to  satisfy  the  debt.  It  con- 
tained a  power  coupled  with  an  interest  which  was  irrevocable  in 
its  character,  and  when  the  contingency  arose  calling  forth  its* 
execution,  the  trustee  was  authorized  to  execute  it  regardless  of 
the  status  of  the  grantors  at  the  particular  time.  So  as  far  as  the 
authority  of  the  trustee  was  concerned  to  go  on  and  make  a  sale 
of  the  property  in  satisfaction  of  the  debt,  it  made  no  difference 
whether  the  grantors  were  in  the  Confederate  lines  or  in  the  jungles 
of  India,  or  even  if  they  were  dead.  It  may  be  conceded  that  they 
were  in  a  place  or  in  a  condition  where  it  was  physically  impossible 
for  notice  to  reach  them,  but  that  would  not  alter  the  case,  as  the 
notice  was  not  designed  to  be  given  for  their  benefit  in  the  sense 
of  notice  to  them.  It  was  intended  to  notify  the  community  that 
the  sale  would  take  place  in  order  that  bidders  might  be  present  to 
purchase  the  property. 

In  the  case  of  Beatie  v.  BtUler^  21  Mo.  218,  it  appears  that 
Beatie  borrowed  a  certain  sum  of  money,  and,  to  secure  its  pay- 
ment, he  executed  a  mortgage  on  real  estate  containing  a  power  of 
sale.     Before  the  note  was  paid  off  Beatie  died,  and  after  his  death 
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the  mortgagee  sold  the  property.  Neither  the  widow  nor  children 
of  Beatie  were  notified  of  the  sale.  Afterwards  they  moved  to  set 
aside  the  sale,  but  the  court  denied  the  motion,  holding  that  the 
death  of  the  mortgagor  did  not  extinguish  or  suspend  the  power 
of  sale  in  the  mortgage.  ScoTT,  J.,  in  writing  the  opinion  of  the 
court,  says :  *'  The  argument  that  the  death  of  Beatie  should  have 
susppnded  all  proceedings  under  the  mortgage,  in  analogy  to  the 
suspension  of  all  process  of  execution  under  the  administration  law 
against  the  estate  of  defendants,  cannot  be  maintained.  The  law 
may  suspend  its  own  process.  As  it  gives  the  process,  it  may 
regulate  it.  But  deeds  of  trust  and  mortgages,  with  a  power 
of  sale,  arise  from  the  consent  and  agreement  of  parties,  and  there 
is  no  propriety  in  depriving  creditors  of  the  fruits  of  their  fore- 
sight and  caution.  The  statute  of  the  25th  of  January  1847  is 
an  answer  to  the  argument.  That  statute,  notwithstanding  the 
death  of  the  grantor  in  a  deed  of  trust,  recognises  a  right  of  sale 
in'  the  trustee,  though  it  is  postponed  for  nine  months  after  the 
death  of  the  maker  of  the  deed." 

The  precise  question  now  under  consideration  arose  in  Harper 
et  al.  V.  JElf/  et  al.^  66  HI.  179,  where  the  court  decided  that  the 
remedy  of  the  holder  of  a  mortgage  in  that  state  to  make  sale  of 
the  mortgaged  premises  in  case  of  default,  under  a  power  in  the 
mortgage,  was  in  no  wise  impaired  or  suspended  during  the  exist- 
ence of  hostilities  in  the  late  war  of  the  rebellion  on  account  of 
the  residence  of  the  mortgagor  and  his  grantee  subsequent  to  the 
mortgage  within  the  rebellious  states ;  and  that  the  rule  applied  as 
well  to  the  grantee  of  the  mortgage,  who  always  resided  within  one 
of  the  states  which,  after  conveyance  to  him,  joined  in  the  rebel- 
lion, as  to  the  mortgagor  himself,  who,  after  making  the  mortgage, 
left  his  residence  in  one  of  the  loyal  states  for  the  purpose  of 
engaging  in  hostilities  against  the  government. 

The  very  recent  decision  of  the  Supreme  Court  of  the  United 
States  in  Washington  University  v.  Finch  et  al.,  reported  in  the 
Central  Law  Journal  No.  6,  1874,  is  in  point.  In  that  case  the 
facts  are  that  Daly  and  Chambers  purchased  of  W.  G.  Eliot  in 
March  1860,  certain  real  estate  in  the  city  of  St.  Louis,  and  gave 
a  deed  of  trust  to  secure  the  purchase-money.  In  this  deed  Ran- 
lett  was  trustee.  The  purchasers  were  citizens  and  residents  of 
Virginia.  Ranlett,  as  trustee,  advertised  and  sold  the  premises  in 
December  1862,  after  the  establishment  of  non-intercourse  between 
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the  government  and  the  Confederate  States.  The  United  States 
Circuit  Court  declared  the  sale  to  be  unlawful  because  of  the  non- 
intercoursQ,  and  set  aside  the  deed  made  by  the  trustee.  The 
Supreme  Court  unanimously  reversed  the  judgment,  and  directed 
the  Circuit  Court  to  dismiss  the  bill.  Mr.  Justice  Miller,  who 
wrote  the  opinion,  in  commenting  upon  Dean  .v.  Nehon,  suprOj 
said  that  the  court  had  "  never  decided  nor  intentionally  given 
expression  to  the  idea  that  the  property  of  citizens  of  the  rebel 
states,  located  in  the  loyal  states,  was,  by  the  mere  existence  of  the 
war  exempt  from  judicial  process  for  debts  due  to  citizens  in  the 
loyal  states  contracted  before  the  war."  Upon  the  merits  of  the 
immediate  case  under  consideration,  the  learned  judge  remarked  : 
"  The  debt  was  due  and  unpaid.  The  obligation  which  the  trustee 
had  assume4  on  a  condition  had  become  absolute  by  the  presence  of 
that  condition.  If  the  complainants  had  been  dead,  the  sale  would 
not  have  been  void,  for  that  reason,  if  made  after  the  nine  months, 
which  a  statute  of  Missouri  suspends  the  right  to  sell  in  such  cases. 
If  they  had  been  in  Japan,  it  would  have  been  no  legal  reason  for 
delay.  The  power  under  which  the  sale  was  made  was  irrevocable. 
The  creditors  had  both  a  legal  and  a  moral  right  to  have  the  power, 
made  for  its  benefit,  executed.  The  enforced  absence  of  the  com- 
plainants, if  it  be  conceded  that  it  was  enforced,  does  not,  in  our 
judgment,  afford  a  sufficient  reason  for  arresting  his  agent  and  the 
agent  of  the  creditor  in  performing  a  duty  which  both  of  them 
imposed  on  him  before  the  war  began.  *  *  *  The  interest  of  the 
complainants  in  the  land  might  have  been  liable  to  confiscation  by 
the  government ;  yet  we  are  told  that  this  right  of  the  creditor 
could  not  be  enforced,  nor  the  power  of  the  trustee  lawfully  exer- 
cised. No  authority  in  this  country  or  any  other  is  shown  us  for 
this  proposition.  It  rests  upon  inference  from  the  general  doctrine 
of  absolute  non-intercourse  between  citizens  of  states  which  are 
in  a  state  of  public  war  with  each  other,  but  no  case  has  been  cited 
of  this  kind  even  in  such  a  war. 

It  is  said  that  the  power  to  sell  in  the  deed  of  trust  required  a 
notice  of  the  sale  in  a  newspaper ;  that  this  notice  was  intended 
to  apprise  the  complainants  of  the  time  and  place  of  sale,  and 
that,  as  it  was  impossible  for  such  notice  to  reach  the  complainants, 
no  sale  could  be  made.  If  this  reasoning  were  sound,  the  grantors 
in  such  a  deed  need  only  go  to  a  place  where  the  newspapers 
could   not  reach  them  to  delay  the  sale  indefinitely  or  defeat  it 


Digitized  by  VjOOQ IC 


826  ABSTRACTS  OF  RECENT  DECISIONS.      • 

altogether.  But  the  notice  is  not  for  the  benefit  of  the  grantor 
in  the  sense  of  notice  to  him.  It  is  only  for  his  benefit  by  granting 
notoriety  and  publicity  of  the  time,  terms  and  place  of  sale,  and 
of  the  property  to  be  sold,  that  bidders  may  be  invited,  competition 
encouraged  and  a  fair  price  obtained  for  the  property.  As  to  the 
grantor,  he  is  presumed  to  know  that  he  is  in  default  and  his 
property  liable  to  sale  at  any  time,  and  no  notice  to  him  is  required. 
*  *  *  We  are  of  the  opinion  that  the  sale  of  the  trustee  in  the 
case  nnder  consideration  was  a  lawful  and  valid  sale,  and  that 
complainants*  bill  should  have  been  dismissed.*' 

This  argument,  it  seems  to  me,  is  unanswerable,  and  is  so  re- 
markably clear  and  satisfactory  that  nothing  remains  to  be  added. 
The  judgment  is  reversed  and  the  petition  dismissed. 

Napton  and  Adams,  JJ.,  dissented. 


ABSTRACTS   OF   RECENT   AMERICAN    DECISIONS. 

SUPREME  COURT  OF   THE  UNITED   STATES.^ 

COURT  OF  CHANCERY  OF  NEW  JERSEY.' 

Assumpsit.     See  Vendor  and  Purchaser, 

Waiver  of  Fravd  and  Action  on  Implied  Contract. — Where  a  per- 
son has  unlawfully  procured  and  sold  securities  belonging  to  another, 
the  principal  and  interest  of  which  is  capable  of  being  ascertained  by 
computation,  the  owner  from  whom  they  have  been  taken,  may  waive 
the  fraud  in  the  conversion  of  the  bonds,  and  claim  as  on  an  implied 
contract :  Allen  v.  United  States,  17  Wall. 

Civil  Rights. 

Colored  Persons  in  Railroad  Cars. — An  Act  of  Congress  passed  in 
1863,  which  gave  certain  privileges  which  it  asked  to  a  railroad  cor- 
poration, enacted  also  that  ^<  no  person  shall  be  excluded  from  the  cars 
on  account  of  color."  Held,  that  this  meant  that  persons  of  color 
should  travel  in  the  same  cars  that  white  ones  did,  and  along  with  them 
in  such  cars:  Railroad  Company  v.  Broton,  17  Wall. 

Colored  People.    See  Civil  Rights, 

Common  Carrier. 

Negligence. — Cannot  stipulate  for  exemption  from  responsibility  for 
the  negligence  of  himself  or  his  servants :  Railroad  Co.  v.  Lockwood, 
17  Wall. 

The  rule  applies  to  the  case  of  a  drover,  travelling  on  a  stock  train  to 
look  afler  his  cattle,  and  having  a  free  pass  for  that  purpose  :     Jd. 

*  From  J.  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  17  of  his  Reports. 

*  From  C.  E.  Green,  Esq.,  Reporter ;  to  appear  in  vol.  9  of  bis  Reports. 


Digitized  by  VjOOQ IC 


ABSTRACTS  OF  RECENT  DECISIONS.  827 

Confederate  States.    See  Rebellion. 

Conflict  of  Laws.     See  Interest, 

Constitutional  Law.     See  Municipal  Corporation. 

Contract. 

Offer — May  he  rescinded  before  Acceptance  unless  there  is  Agreement  to 
contrary. — An  offer  to  sell  at  a  fixed  price,  whether  accompanied  with 
an  agency  to  sell  to  others  or  not,  may  he  revoked  at  any  time  prior  to 
the  acceptance  of  the  offer,  unless  there  is  an  express  agreement  on 
^od  consideration  to  accept  within  a  limited  time,  or  when  other 
acts  are  done  which  the  person  making  the  offer  consents  to  be  bound 
by  :  Stitt  v.  Euidekopers,  17  Wall. 

An  offer  to  take  ^0,000  in  cash  is  not  accepted  so  as  to  bind  the 
party  by  a  contract  which  leaves  the  buyer  at  liberty  to  withdraw  by 
forfeiting  a  deposit  of  Jl 0,000  or  pay  the  remainder  within  sixty  days  : 
Id. 

Interpretation  of. — Not  to  be  governed  by  what  either  party  to  the 
contract  understood  or  believed,  unless  such  understanding  or  belief  was 
induced  by  the  conduct  or  declarations  of  the  other  party  :  Bank  v. 
Kennedy,  and  Bailey  v.  Railroarl  Company,  17  Wall. 

Corporation.     See  Debtor  and  Creditor;  Highway, 

Curtesy.     See  Equitable  Conversion. 

Debtor  and  Creditor.     See  Frauds,  Statute  of. 

Stock  and  Unpaid  Subscriptions — Creditors  have  right  to  require  Pay- 
ment of — Set  off. — Capital  stock  or  shares  of  a  corporation — especially 
the  unpaid  subscriptions  to  such  stock  or  shares — constitute  a  trust  fund 
for  the  benefit  of  the  general  creditors  of  the  corporation,  and  this  trust 
cannot  be  debated  by  a  simulated  payment  of  the  stock  subscription, 
nor  by  any  device  short  of  an  actual  payment  in  good  faith  :  Saioyer  v. 
Bhag,  Assignee,  17  Wall. 

A  stockholder  indebted  to  an  insolvent  corporation  for  unpaid  shares, 
cannot  set-off  against  this  trust  fund  for  creditors  a  debt  due  him  by  the 
oorporation.  The  fund  arising  from  such  unpaid  shares  must  be  equally 
divided  among  all  the  creditors :  Id, 

Equity  will  not  aid  Creditor  to  reach  Debtor^ s  Property  without  special 
Growndsfor  its  Interposition. — Equity  will  not  exercise  its  jurisdiction 
to  reach  the  property  of  a  debtor  applicable  to  the  payment  of  his  debts, 
unless  the  debt  be  clear  and  undisputed,  and  there  exist  some  special 
circumstances  requiring  the  interposition  of  the  court  to  obtain  pos- 
session of,  and  apply  the  property :  Board  of  Public  Works  v.  Columbia 
College,  17  Wall. 

Evidence  of  Fraud. — Evidence  of  it  not  required  to  be  more  direct 
and  positive  than  facts  and  circumstances  tending  to  the  inference  of  it : 
Rea  V.  Missouri,  17  Wall. 

Where  a  creditor  of  B.  levied  on  certain  goods  as  B.'s,  for  which  C. 
interposed  a  claim  of  ownership,  Heidf  That  an  intimate  personal 
and  business  relation  between  B.  and  C.  having  been  shown,  it  was 
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error  to  instruct  the  jury  that  it  was  immaterial  as  to  the  ownership  of 
the  goods  how  C.  acquired  his  means,  or  whether  his  exhibit  of  them 
was  correct  or  not :  Id. 

Equitable  Conversion. 

Naked  Potoer  of  Sale  in  Executors —  Until  Actual  Sale  Land  remaiiu 
Realty  with  Title  in  the  HeirSy  and  Husband  of  one  of  them  is  entitled  to 
curtesy. — Where  a  naked  power  of  sale  is  vested  in  executors  with  no 
absolute  direction  to  convert,  but  wholly  discretionary  not  only  as  to  the 
time  of  sale  but  as  to  whether  the  sale  shall  ever  be  made,  the  land  re- 
mains land  until  the  sale  actually  takes  place  :  Romaine  v.  Hendricksons 
Executors^d  C.  E.  Green. 

Until  the  sale,  where  the  land  is  not  devised  to  the  executors,  the 
title  is  in  the  heirs,  and  the  husband  of  a  daughter  of  the  testator,  dying 
after  her  father  and  before  the  sale  is  entitled  to  curtesy  in  her  share  of 
the  land :  Id. 

Such  tenant  by  curtesy  and  the  son  of  such  deceased  daughter  to  whom 
her  said  share  of  the  land  descended  subject  to  the  curtesy,  are  proper 
parties  to  a  bill  against  the  executors  to  set  aside  a  sale  of  testator's  lands 
on  the  ground  of  fraud,  and  for  a  discovery  and  account :  Id, 

Under  a  naked  power  of  sale  where  the  land  is  not  devised  to  the 
executors,  but  till  the  sale  the  title  is  in  the  heirs,  a  sale  to  a  pretended 
purchaser  but  really  to  themslves  is  not  a  conversion  of  the  lands,  and 
does  not  affect  the  rights  of  the  heirs  :  Id. 

Equity.     See  Debtor  and  Creditor ;  Fraud;   I^ust. 

Damages  for  taking  of  lands — If  a  change  in  the  amount  of  damage 
done  to  lands  takes  place  after  r^ort  of  Commissioners  equity  will  re- 
lieve.— Under  an  award  by  commissioners  appointed  to  appraise  and 
estimate  the  value  of  lands  about  to  be  taken  for  a  railroad,  and  assess 
the  damages  the  presumption  of  law  is  that  damages  were  awarded  to  the 
owner  for  all  injuries  that  might  result  to  him.  For  injuries  not  con- 
sidered by  the  commissioners,  no  adequate  remedy  can  be  had  at  law : 
Carpenter  v.  Easton  &  Amboy  Railroad  Co.y  9  C.  E.  Green. 

W  here,  at  the  time  of  making  an  award  for  damages  for  land  taken  by 
a  railroad  company,  the  representatives  of  the  company  stated  to  the 
commissioners  that  they  would  cross  certain  low  land  by  an  iron  bridge 
resting  upon  posts,  and  would  protect  and  keep  clear  a  lane,  the  only 
convenient  means  of  communication  between  diflferent  parts  of  a  farm, 
but  subsequently  the  company  determined  to  construct  a  high  embank- 
ment, and  have  commenced  it,  and  intend  to  fill  in  and  cut  off  the  lane 
entirely, — it  clearly  appearing  that  the  commissioners  did  not  consider 
the  embankment  in  the  estimate  of  damages,— equity  will  restrain  the 
company  from  filling  up  the  lane,  until  compensation  is  made  to  the 
owner  of  the  lands :  Id. 

The  Court  of  Chancery  has  power  to  determine  in  such  case,  the  amount 
of  compensation :  Id. 

The  original  commissioners  were  appointed  to  estimate  and  report  a 
proper  compensation  :  Id. 

Estoppel.     See  Municipal  Corporation. 

Fixtures. 

Tests  as  to  what  constitutes. — Whether  property  ordinarily  treated  as 
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personal  goes  with  the  realty  as  fixtures  or  otherwise,  is  not  determined 
bj  its  capability  or  incapability  of  being  detached  and  removed  from  the 
premises  without  injury  to  the  freehold,  but  depends  upon  the  particular 
circumstances  of  the  case:  Quxmhy  v.  Manhattan  Cloth  and  Paper 
Company,  9  C.  E.  Green. 

As  between  mortgagor  and  mortgagee,  when  the  fixture  appertains  to 
the  real  estate,  is  necessary  for  iU  enjoyment,  and  is  permanently  at- 
tached to  the  freehold,  it  will  be  treated  as  realty  :  LI. 

The  permanency  of  the  fixture  depends  upon  the  motives  and  intentions 
of  the  party  attaching  it.  If  attached  for  temporary  use  with  the  in- 
tention of  removing,  the  mortgagor  may  remove  it;  Aliter,  if  attached 
for  the  permanent  improvement  of  the  freehold  :  Id. 

That  fixtures  were  called  personal  property  in  the  deed  to  the  mort- 
gngor  for  the  premises,  and  a  bill  of  sale  therefor  accompanied  the 
deed,  cannot  affect  their  character  as  between  mortgagee  and  mort- 
gagor: Id. 

The  three  requisites  for  determining  the  character  of  a  fixture^  as 
realty  or  otherwise  are  1.  Actual  annexation  to  the  realty  or  something 
appurtenant  thereto.  2.  Application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which  it  is  connected  is  appropriated.  3. 
The  intention  of  the  party  making  the  aunexation,  to  make  a  perma- 
nent accession  to  the  freehold  :  Id. 

Former  Action.     Sec  Judgment, 

Effect  when  not  strictly  Res  Adjadicdta. — Although  a  former  suit  about 
the  same  subject-matter  as  a  later  one  may  not  operate  strictly  as  resji^ 
dicnta,  yet  it  may  well  be  referred  to  when  it  was  beard  on  the  scene 
of  the  transaction  complained  of,  and  when  it  relates  to  a  transaction 
forty  years  old,  as  an  element  by  which  a  conclusion  at  a  later  day  in 
accordance  with  its  result  may  be  assisted  :  ZTwwie  v.  Beales  Executrix j 
17  Wall. 

Judgment  wUhotU  Personal  Service  not  Evidence  autsidc  of  State  au- 
thorizing it. — A  personal  judgment,  rendered  in  one  state  against  several 
parties  jointly,  uf)on  service  of  proceas  on  some  of  them,  or  their  volun- 
tary appearance,  and  upon  publication  against  the  others,  is  not  evi- 
dence outside  of  the  state  where  rendered  of  any  personal  liability  to 
the  plaintiff  of  the  parties  proceeded  against  by  publication  :  Board  of 
Public  Works  v.  Columbia  College,  17  Wall. 

Fraud.     See  Debtor  and  Creditor. 

Setting  aside  Judicial  Proceedings  for — Laches, — Where  a  bill  is 
filed  by  a  third  party,  to  set  aside,  as  fraudulent,  completed  judicial  pro- 
ceedings, regular  on  their  face — the  bill  being  filed  five  years  after  the 
judicial  proceedings  which  it  is  sought  to  set  aside  have  been  complete 
— the  cause  of  so  considerable  a  delay  should  be  specifically  set  out. 
And  if  ignorance  of  the  fraud  is  relied  on  to  excuse  the  delay,  it  should 
be  shown  specifically  when  knowledge  of  the  fraud  was  first  obtained : 
Harwood  v.  Railroad  Co.,  17  Wall. 

Frauds,  Statute  of. 

Fraudulent  Conveyance. — Under  the  Statute  of  Frauds  of  Missouri, 
a  sale  of  household  furniture  in  a  house  occupied  jointly  Uy  Tender  and 
Vol.  XXII.— 22 
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vendee,  both  using  the  furniture  alike,  and  there  being  no  other  change 
of  possession  than  that,  the  vendor  after  going  around  with  the  vendee, 
and  looking  at  the  furniture  and  agreeing  on  the  price,  turned  it  over 
to  the  vendee,  and  executed  a  bill  of  sale  before  a  notary,  both  parties 
then,  after  the  sale,  occupied  the  house  and  used  the  the  furniture  exactly 
as  before,  is  void  as  against  the  vendor's  creditors:  Allen  v.  Massey^  17 
Wall. 

Highway. 

Interference  hy  Railrodd  company — Right  of  Toicnship  atUhorities  to 
invoke  aid  from  Courts. — Township  authorities  have  a  special  interest  in 
the  highways,  beyond  that  of  the  public  at  large,  and  may  properly  file 
a  bill,  in  their  corporate  name,  to  restrain  a  threatened  destruction  of  a 
highway  within  its  limits:  Township  of  Greenwich  v.  TJie  Easton  &  Am- 
hoy  R.  R.  Co.,  9  C.  E.  Green. 

A  grant  of  power,  in  laying  out  and  constructing  a  railroad,  to  change 
the  location  of  any  public  road,  if  the  company  shall  find  it  necessary, 
and  to  occupy  such  portions  of  the  road  as  they  may  deem  necessary  or 
expedient;— the  company  in  such  case,  to  cause  the  changed  portion  of 
such  public  road)  to  be  reconstructed  at  their  own  expense,  in  as  perfect 
a  manner  as  the  original  road,  does  not  authorize  the  diversion  of  an  an- 
cient highway,  because  the  company  find  it  to  their  pecuniary  advantage 
or  convenience  to  make  such  diversion.  The  diversion  must  be  necessa- 
ry: Id. 

A  grant  of  new  and  extraordinary  power  to  a  private  corporation  in 
contravention  of  the  established  rights  of  the  public  must  be  construed 
with  a  reasonable  strictness  :  Id. 

Husband  and  Wife.     See  Equitable  Conversion. 

Infant.     See  Master  and  Servant. 

Contributory  Fault  no  Bar. — Need  not  himself  have  been  free  from 
fault  to  entitle  him  to  recover  damages  resulting  from  the  fault  of  an- 
other :  Railroad  Co.  v.  Stout,  17  Wall. 

Interest. 

Lex  fori. — Where  allowed,  not  under  contract,  but  by  way  of  damages, 
the  rate  must  be  according  to  the  lex  fori:   Goddard  v.  Foster,  17  Wall. 

Judgment.     See  Former  Action. 

Is  Merger  of  Cause  of  Action. — Judgment  on  a  note  or  contract  oper- 
ates as  a  merger  of  it,  and  when  the  judgment  is  binding  personally,  it 
can  be  introduced  in  evidence  and  relied  on  as  a  bar  to  a  second  suit  on 
4he  note :  Eldred  v.  Bank,  17  Wall. 

Laches.  See  Fraud;  Trust. 
Mandamus. 
To  Pid/lic  Officers — Not  valid  against  Successor  in  0/?icc.--Against  an 
'Officer  of  the  government,  in  the  absence  of  statutory  provision  to  the 
'Contrary,  abates  on  his  death  or  retirement  from  office.  His  successor 
dn  office  cannot  be  brought  in  by  way  of  amendment  of  the  proceeding, 
or  on  an  order  for  the  substitution  of  parties :  United  States  v.  BoiUwelL 
17  Wall. 
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Master  and  Servant. 

Fellow  Servant — In/ant  of  tender  years  fiot  toithin  the  Ordinary  rvlt. 
— The  rule  that  the  master  is  not  liable  to  one  of  his  servants  for  inju- 
ries resulting  from  the  carelessness  of  another,  when  both  are  engaged 
in  a  common  service,  although  the  injured  person  was  under  the  control 
and  direction  of  the  servant  who  caused  the  injury — whether  a  true  rule 
or  not — has  no  application  when  one  of  the  persons  employed  and  injured 
is  a  boy  of  tender  years,  employed  as  a  helper  under  the  superintendence 
of  a  full-grown  man  of  mature  years,  and  required  by  the  master  to  obey 
his  orders:  Railroad  Co.  v.  Fort^  17  Wall. 

Merger.     See  Judgment, 

Mortgage. 

Mortgagee  aligning  mortgage  toith  guarantee — Bill  in  equity  to  fore- 
close— Remedy  at  law  or  assignor* s guarantee. — A  mortgagee  who  assigns 
the  mortgage,  and  guarantees  the  debt,  is  a  proper  party  in  a  suit  to  fore- 
close the  mortgage,  and  a  personal  decree  may  be  made  against  him  for 
any  deficiency :  Jarman  v.  WisevaH,  9  C.  E.  Green. 
'  That  the  liability  of  such  guarantor  cannot  take  effect  until  the  remedy 
against  the  mortgagor  shall  have  been  exhausted  is  no  objection  to  the 
jurisdiction  of  this  court.  The  decree  in  such  case  would  be  made  to 
conform  to  the  liability  :  Id. 

That  the  guarantor  is  liable  at  law  by  direct  and  express  covenant  for 
the  payment  of  the  deficiency  and  his  liability  therefore  a  mere  legal 
one,  will  not  deter  the  court  under  the  statute  from  exercising  jurisdic- 
tion :  Id. 

Motion  to  amend  a  final  decree  to  make  it  personal  against  a  guaran- 
tor of  a  mortgage  debt,  for  a  deficiency  refused,  under  the  circumstances 
of  the  case,  where  the  complainant's  remedy  at  law  was  adequate :  Id, 

Municipal  Corporation. 

Municipal  Authorities  have  authority  to  hind  Prc^erty- Owners  for  tm- 
provements — But  having  made  a  Contract  for  such  Improvements  they  are 
in  some  sense  trustees  for  such  owners^  and  Equity  wiU prevent  a  Sacrifice 
of  the  latter* s  Interests — Standing  by  vnthout  objection  is  evidence  of  a^ent 
by  the  property-holders — Control  of  courts  over  Municipal  action — Con- 
tracts ultra  vires. — Municipal  authorities  in  the  making  of  street  improve- 
ments authorized  by  law  to  be  made  at  the  expense  of  the  owners  of  lands 
to  be  benefited  thereby,  are  to  a  certain  extent  the  agents  of  such  owner. 
Contracts  lawfully  made  at  the  discretion  of  the  authorities  are  binding 
upon  the  landowners,  though  injudiciously  made;  but  the  owners  are 
entitled  to  have  such  contracts  performed  substantially  in  all  things  ac- 
cording to  their  terms,  and  the  authorities  have  no  power  to  dispense 
with  such  performance  to  the  gain  of  the  contractor  and  the  loss  of  the 
property-owners :  Schumm  v.  Seymour^  9  C.  E.  Green. 

If  official  authorities  are  about  to  accept  and  pay  under  a  contract,  for 
what  in  substantial  and  important  respects,  is  not  according  to  the  con- 
tract, so  that  the  difference  enures  to  the  benefit  of  the  contractor  at  the 
expense  of  the  owners,  the  authorities  in  so  doing  are  guilty  of  a  breach 
of  trust  which  amounts  to  a  fraud.  The  proper  and  only  remedy  in  such 
case  is  in  equity :  Id. 
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If  the  landowDers  stand  by  and  see  the  officials  pay  the  contractor 
they  can  have  no  relief  against  the  assessment.  But  a  court  of  equity 
will  enjoin  such  wrongful  payments,  and  in  so  doing  does  not  interfere 
with  the  exercise  by  municipal  corporations  of  the  legislative  or  discre- 
tionary powers  conferred  by  their  charters :  Id. 

In  the  exercise  by  municipal  corporations  of  their  legislative  or  dis- 
cretionary powers  they  are  beyond  the  control  of  the  courts;  but  after 
such  powers  have  been  exercised,  and  the  authorities  are  about  to  pay 
the  contract  price  for  street  improvements  with  the  money  of  the  land- 
owners, they  are  not  acting  in  a  legislative  capacity,  but  in  the  capacity 
of  agents  amenable  to  the  courts  :  LL 

VVhere  a  contract  made  by  street  commissioners  under  charter  author- 
ity, requires  that  paving  shall  be  done  in  accordance  with  specifications, 
but  the  work  is  not  so  done,  and  the  departure  from  the  contracts  results 
in  a  large  saving  to  the  contractor,  the  payment  of  the  stipulated  price 
will  be  restrained,  even  though  the  substituted  work  be  equally  good 
with  what  the  contract  required  :  /(/. 

The  affairs  of  a  corporate  body  can  be  ti'ansacted  only  at  a  corporate 
meeting.  Its  legislative  and  discretionary  powers  can  be  exercised  only 
by  the  coming  together  of  the  members  who  compose  it,  and  it^  purposes 
or  will  can  be  expressed  only  by  a  vote  embodied  in  some  distinct  and 
definite  form.  Their  only  existence  is  as  a  board,  and  they  can  do  no 
valid  act  except  as  a  board,  and  such  act  must  be  by  ordinance  or  reso- 
lution, or  something  equivalent  thereto  :  Id, 

Under  a  charter  investing  commissioners  with  powers  over  street  im- 
provements, and  expressly  enacting  that  no  work  or  materials  for  the  im- 
provement of  streets  shall  be  contracted  for,  unless  specifications  therefor 
and  proposals  for  doing  such  specified  work,  or  furnishing  such  specified 
materials,  have  been  fully  advertised,  a  property-owner  cannot  be  assessed 
for  any  part  of  the  cost  of  work  and  materials  furnished  upon  the  order 
of  individual  commissioners,  and  without  any  bargain  as  to  price  or  other 
particulars  between  the  commissioners  in  their  lawful  capacity  and  the 
contractor,  and  without  advertisements  or  competitive  bids  :  Id. 

Public  policy  requires  such  restrictive  enactments  to  be  rigidly  en- 
forced, and  the  consequences  resulting  from  the  void  character  of  the 
contracts  they  prohibit  must  be  the  same  in  equity  as  at  law :  Id. 

It  is  a  general  and  fundamental  principle  of  law  that  all  persons  con- 
tracting with  a  municipal  corporation  must,  at  their  peril,  in([uire  into  the 
powerof  the  corporation  or  its  officers  to  make  the  contract.  And  a 
contract  beyond  the  scope  of  the  corporate  powers  is  void :  Id. 

When  municipal  officers,  in  the  making  of  street  improvements  exer- 
cise powers  not  conferred  by  charter,  they  are  in  no  sense  agents  or 
representatives  of  property-owners,  and  no  liability  attaches  to  the  latter 
from  mere  inaction  or  silence,  for  improvements  so  made.  The  doctrine  of 
equitable  estoppel  has  no  place  in  a  case  where  asurped  powers  have 
been  exercised  by  municipal  officers,  who  in  so  doing  were  contravening 
public  policy,  as  well-known  as  positive  law :  Id, 

Where  officials  are  acting  within  the  terms  of  their  delegated  powers, 
though  they  may  be  acting  carelessly,  negligently,  or  in  culpable  betray- 
al of  their  trust,  they  are  the  agents  of  those  whose  property  is  liable 
to  be  charged,  and  if  the  latter  acquiesce  in  or  fail  to  interpose  when 
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the  negligCDt  or  culpable  conduct  of  their  agents  is  open  to  their  view, 
they  will  not  aflerwards  be  allowed  to  set  it  up  when  the  efifect  of  so 
doing  will  be  to  subject  innocent  parties  to  the  burden  that  would  oth- 
erwise fall  upon  themselves :  Id. 

Control  of  Streets  hy  Legislature — Chant  of  Franchise  to  lay  Railroad 
Tra4:ks  in  Street — Consent  of  Property -holders — Constitutional  Law — Es- 
toppel hy  knowledge  and  failure  to  olyject  while  work  being  done. — The 
legislature  has  full  power  to  authorize  the  laying  of  railways  in  the 
streets  of  a  city.  And  a  company  having  such  chartered  authority,  and 
having  complied  with  all  the  conditions  of  their  charter,  are  entitled  to 
operate  their  railway  without  other  impediment  or  restriction  on  the 
part  of  the  city  than  such  as  they  may  have  voluntarily  submitted  them- 
selves to,  or  as  may  arise  from  reasonable  municipal  regulations  :  J^afer- 
son  &  Passaic  Horse  Railroad  Co.  v.  Mayor  of  Paterson  and  Others^  9 
C.  E.  Green. 

For  the  purposes  of  consent  required  by  the  charter  of  a  street  rail- 
road company  to  be  obtained  from  property-owners  along  the  proposed 
route  of  the  railway,  before  it  can  be  laid,  the  city  corporation  is  to  be 
regarded  as  the  owner  of  an  open  public  square  dedicated  to  the  public 
use  for  ever,  whether  the  fee  be  in  the  corporation  or  not,  or  in  whomso- 
ever it  may  be  :  Id, 

A  grant  of  authority  to  lay  and  operate  a  railway  in  the  streets  of  a 
city  without  requiring  the  consent  of  Owners  of  property  along  the 
route  is  lawful.  It  does  not  conflict  with  that  clause  of  the  constitution 
requiring  compensation  to  be  first  made  :  Id, 

Under  a  charter  requiring  that  before  a  railway  should  be  constructed 
in  the  streets  of  a  city,  the  consent  of  a  majority  of  the  property- 
owners  along  the  proposed  route,  and  of  the  city  should  be  first  obtained, 
the  consent  of  a  majority  of  the  property-owners  is  not  a  condition  pre- 
cedent to  the  consent  of  the  city.  The  consents  are  independent,  and 
it  is  immaterial  which  is  first  obtained  :  Id, 

Held,  That  the  charge  of  fraud  upon  which  the  city  claimed  the 
right  to  withdraw  its  consent  to  laying  the  railway  was  not  sustained,  and 
that  the  city  having  a  knowledge  of  the  facts  at  the  time  of  passing  the 
ordinance  giving  such  consent  were  not  in  a  position  to  allege  misrepre- 
sentation :  Id. 

Held,  also,  that  the  acquiescence  of  property-owners  whose  consent 
is  necessary  as  a  condition  precedent  to  the  exercise  of  the  franchise 
granted  the  company,  in  standing  by  and  seeing  the  company  construct 
and  operate  the  road  under  a  claim  of  right,  will  be  regarded  as  evidence 
of  consent :  Id. 

National  Banks. 

Right  of  Receiver  to  sue  in  his  ovm  Name. — A  receiver  appointed 
by  the  comptroller  of  the  currency  under  the  fiftieth  section  of  the 
National  Banking  Act,  may  sue  for  demands  due  the  bank  in  his 
own  name  as  receiver,  or  in  the  name  of  the  bank  :  Bank  v.  Kennedy^ 
17  Wall. 

In  order  to  sue  for  an  ordinary  debt  due  the  bank,  he  is  not  obliged 
to  get  an  order  of  the  comptroller  of  the  currency.  It  is  a  part  of  his 
official  duty  to  collect  the  assets  :  Id, 
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Negligence.     See   Common  Carrier ;    Husband  and    Wife;  Infant; 
Master  and  Servant. 

Notice. 

But?/  of  Inquiry. — Where  inquiry  is  a  duty,  the  party  hound  to  make 
intjuiry  is  aifected  with  all  the  knowledge  which  he  would  have  got  had 
he  inquired  :    Cordova  v.  Hood,  17  Wall. 

President's  Prodam/Uion — Publication  in  Newspapers. — Through 
newspapers  not  necessary  to  give  effect  to  a  proclamation  of  the  Presi- 
dent. It  takes  effect  when  signed  and  sealed  with  the  seal  of  the  United 
States,  ofl&cially  attested:  Lapeyrt  v.  United  States,  17  Wall. 

Partnership. 

Bill  in  Equity  by  representatives  of  Deceased — Hoto  Survivors  are  to  be 
charged  with  Partnership  Assets. — Where  a  person  sues  in  chancery  as 
administrator  of  a  deceased  partner,  to  have  an  account  of  partnership 
concerns,  alleging  in  his  hill  that  he  is  the  sole  heir  of  the  deceased 
partner,  the  fact  that  he  is  not  so  does  not  make  the  hill  ahate  for  want 
of  necessary  parties:  Moore  v.  Huntington,  17  Wall. 

On  a  bill  by  the  representatives  of  a  deceased  partner  against  sur- 
viving partners  for  an  account,  these  last  should  not  be  charged  with 
the  sum  which  the  partnership  assets  at  the  exact  date  of  the  deceased 
partner's  death  were  worth,  but  only  with  such  sum  as  by  the  use  of 
reasonable  care  and  diligence  they  could  get  for  them  in  closing  the 
partnership  business:  Id. 

Nor  be  charged  with  the  value  of  real  estate  of  the  partnership,  the 
title  to  which  is  left  by  the  decree  charging  them,  in  the  heirs  of  the 
deceased  partner :  Id. 

Power.     See  Equitable  Conversion, 
Railroad.     See  Commit  Carrier;  Highway. 

Rebellion. 

Investment  by  TVustee  in  Confederate  Bonds — Acts  of  States  during 
Civil  War. — To  a  suit  by  legatees  to  compel  an  executor  to  account  for 
moneys  received  by  him  from  sales  of  property  belonging  to  the  estate 
of  his  testator,  and  to  pay  to  them  their  distributive  shares,  it  is  no 
answer  for  the  executor  to  show  that  he  invested  such  funds  in  the  bonds 
of  the  Confederate  government  by  authority  of  a  law  of  the  state  in 
which  he  was  executor,  and  that  such  investment  was  approved  by  the 
decree  of  the  Probate  Court  having  settlement  of  the  estate  :  Horn  v. 
Lockhart,  17  Wall. 

The  acts  of  the  several  states  in  their  individual  capacities,  and  of 
their  different  departments  of  government,  executive,  judicial  and  legis- 
lative, during  the  war,  so  far  as  they  did  not  impair  or  tend  to  impair 
the  supremacy  of  the  national  authority,  or  the  just  rights  of  citizens 
under  the  Constitution,  are,  in  general,  to  be  treated  as  valid  and  bind- 
ing: Id. 

Judicial  proceedings  affecting  the  Rights  of  Parties  on  other  side  of 
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the  Army  Line  during  the  Civil  War. — Judicial  proceedings  during  the 
war  of  the  rebellion,  within  lines  of  the  Federal  army,  by  a  private 
person  on  a  mortgage,  ending  in  a  judgment  and  sale  of  mortgaged 
premises,  against  one  who  had  been  expelled  by  the  military  authority 
of  the  United  States  into  the  'so-called  Confederacy,  and  who  had  no 
power  or  right  to  return  to  his  home  during  the  rebellion,  held  null,  and 
a  judgment  which  refused  to  vacate  them  reversed  :  Dean  v.  Nehon^  10 
Wallace  172,  affirmed :  Lasere  v.  Rochereauj  17  Wall. 

Set-off.     See  Debtor  and  Creditor. 

Lig^iiidation  of. — A  claim  by  the  United  States  for  the  proceeds  of 
bonds  unlawfully  procured  from  it  by  a  person  insolvent,  and  sold,  con- 
sisting of  the  principal  and  interest  of  the  bonds,  and  being  thus  capable 
of  ascertainment,  is  sufficiently  liquidated,  though  it  have  never  been 
judicially  determined,  to  be  subject  of  set-off:  AUen  v.  United  States, 
17  Wall. 

Shipping. 

Necessaries  in  a  Foreign  Port. — Where  advances  are  made  to  a  captain 
in  a  foreign  port,  upon  his  request,  to  pay  for  necessary  repairs  or  sup- 
plies to  enable  his  vessel  to  prosecute  her  voyage,  or  to  pay  harbor  dues, 
or  for  pilotage,  towage,  and  like  services  rendered  to  the  vessel,  the  pre- 
sumption of  law,  in  the  absence  of  fraud  or  collusion,  is  that  they  are 
made  upon  the  credit  of  the  vessel  as  well  bs  upon  that  of  her  owners, 
and  the  presumption  can  be  repelled  only  by  proof  that  the  master  was 
in  possession  of  funds  applicable  to  the  expenses,  or  of  a  credit  of  his  own 
or  of  the  owners  of  his  vessel  upon  which  funds  could  be  raised  by  the 
exercise  of  reasonable  diligence,  and  that  the  possession  of  such  funds 
or  credit  was  known  to  the  party  making  the  advances,  or  could  readily 
have  been  ascertained  by  proper  inquiry  :   The  Emily  Souder,  17  Wall 

Liens  for  such  advances  have  priority  over  existing  mortgages  to 
creditors  at  home  :  Id, 

Supreme  Court  op  United  States. 

Jurisdiction  to  review  Judgments  of  State  Courts. — The  Supreme  Court 
has  jurisdiction  by  writ  of  error  to  review  the  judgment  of  a  state  court 
when  the  writ  is  issued  to  the  highest  court  of  the  state  in  which  a  de- 
cision of  the  case  could  be  had,  even  if  that  court  be  an  inferior  court 
of  the  state  :  Miller  v.  Joseph,  17  Wall. 

(hnstruclion  of  State  Statutes. — In  the  construction  of  the  statutes 
of  a  state,  and  especially  those  affecting  titles  of  real  property,  where 
no  federal  question  arises,  this  court  follows  the  adjudications  of  the 
highest  court  of  the  state,  whatever  may  be  the  opinion  of  this  oourt 
of  its  soundness :    Walker  v.  State  Harbor  Commisnoners,  17  Wall. 

Taking  of  Private  Property.    See  Equity. 

Trust. 

Resulting — A  resulting  trust  of  land  does  not  arise  in  favor  of  one  of 
two  joint  purchasers,  unless  his  part  is  some  definite  portion  of  the 
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whole,  and  what  money  he  pays  is  paid  for  some  aliquot  part  of  the  pro- 
perty, as  a  fourth,  third,  or  a  moiety.  Nor  can  it  arise  in  any  case  for 
more  than  the  money  actually  paid  ;  nor  be  created  by  advances  or  funds 
furnished  after  the  time  when  the  purchase  is  made :  Olcott  v.  Bynum, 
17  Wall. 

Trustee  s  Sale. — A  deed  of  trust  with  power  of  sale  (a  deed,  there- 
fore, in  the  nature  of  a  mortgage),  provided  that  money  should  be  paid 
in  three  equal  instalments,  and  that  in  default  of  payment  of  any  one 
'•  that  may  grow  due  thereon,"  all  the  mortgaged  premises  might  be 
sold  and  a  deed  of  the  premises  made  to  the  purchaser,  and  that  it 
should  be  lawful  for  the  trustee  "  out  of  the  money  arising  from  such 
sale  to  retain  the  principal  and  interest  which  «hall  then  be  due."  .  .  . 
rendering  the  overplus  to  the  mortgagor.  Held  {the  property  being  in- 
capable of  advantageous  sale  in  parts),  that  when  one  instalment  fell 
due,  the  trustee  had  a  right  to  sell,  and  though  there  was  a  surplus 
above  what  was  necessary  to  pay  the  instalment  due,  yet  that  the  trustee 
might  reserve  the  whole  and  apply  it  to  the  residue  of  the  mortgage 
debt:  Id. 

A  sale  of  a  large  and  valuable  property  under  a  deed  of  trust  in  the 
nature  of  a  mortgage,  held  under  the  proofs  to  have  been  properly  made 
in  a  body,  and  for  cash  a!one,  and  on  the  premises  themselves,  though 
they  were  in  a  remote  part  of  Virginia  :  Id. 

BiU  founded  on  alleged  Breach — Laches. — A  bill  by  cestui  que  trust 
was  dismissed,  where  all  the  ground  of  action  had  occurred  between 
twenty  and  thirty  years,  and  the  alleged  breach  of  trust  had  taken  place 
thirty-seven  years  before  the  bill  was  filed,  and  the  trustee  was  dead. 
This,  although  the  cestuis  que  trust  were  women,  and  the  trustee  a  lawyer, 
who  bad  married  their  half-sister  :  Hume  v.  Beale's  Executrix,  17  Wall. 

Vendor  and  Purchaser.     See  Frauds^  Statute  of. 

Vendee  taking  Possession  under  Articles  of  Sale  not  liable  for  Use  and 
Occupation, — One  who  enters  into  possession  of  land  in  virtue  of  an 
agreement  that  he  is  to  be  a  purchaser  of  it,  cannot  be  held  liable  for 
use  and  occupation,  if  the  purchase  be  concluded :  Carpenter  v.  United 
States,  17  Wall. 

Vendor*s  Lien. — Exists  as  against  a  purchaser,  having  notice  of  the 
deed,  in  those  states  where  such  a  lien  prevails  (as  in  Texas),  when  the 
deed  shows  on  its  face  that  the  consideration  is  yet  to  be  paid  :  Cordova 
V.  Hood,  17  Wall. 

Taking  a  note  from  the  vendee  with  security,  though  presumptively 
an  abandonment  of  the  lien,  not  so  absolutely.  The  presumption  may 
be  rebutted :  Id. 

The  vendor's  testimony,  if  positive,  sufficient  to  do  this :  Id. 

Paft  payment  of  such  a  note — the  note  being  for  the  payment  ot  all 
and  every  part  of  the  purchase-money  so  long  as  it  remains  unpaid — and 
taking  a  new  note  payable  at  the  same  time  and  in  the  same  way  as  the 
original  note,  and  the  destruction  of  this  last,  does  not  displace  the  lien : 
Id, 

War.     See  EebeUum. 
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(Continued from  p,  284,) 

Chapter  III. 

OF  DAMAGES  DONE  BY  THE  ENEMY. 

When  private  property  is  destroyed  by  the  unlawful  acts  of  indi- 
viduals, governments  seek  to  give  redress  by  civil  action  or  to 
punish  for  acts  which  are  criminal.  But  they  do  not  indemnify  the 
parties  who  may  lose  by  such  depredations. 

If  a  loss  is  sustained  by  arson,  burglary,  theft,  robbery,  or  by 
an  act  which  constitutes  only  a  trespass,  governments  do  not  make 
good  the  loss.  And  this  is  so  whether  the  illegal  acts  are  done  by 
one  or  many  persons. 

Nations  apply  the  same  rule  when  their  citizens  suffer  losses  by 
a  foreign  or  domestic  enemy.  They  arc  no  more  bound  to  repair 
the  losses  of  citizens  by  the  ravages  of  war  than  to  indemnify  them 
against  losses  by  arson  or  other  individual  crimes  or  the  destruc- 
tion of  flocks  by  wolves. 

In  a  report  made  by  Alexander.Hamilton,  Secretary  of  the  Trea- 
sury, to  the  House  of  Representatives,  November  19th  1792,  he 
stated  the  rule  of  law  to  be — 

^^  That  according  to  the  laws  and  usages  of  nations  a  state  is  not 
obliged  to  make  compensation  for  damages  done  to  its  citizens  by 
an  enemy  or  wantonly  or  unauthorized  by  its  own  troops. V  ^" 

This  was  declared  to  be  the  law  as  to  property  destroyed  in  bat^ 

*•  American  State  Papers,  class  ix.,  vol.  1  of  Clwims,  p.  55  ;  Pitcher  v.  United 
StaUty  1  Coart  Claims  H.  9  ;  MitcKdl  r.  Harmory,  13  How.  115;  Res.  of  Con- 
tinental Cons^ress  June  8d  1784,  Jonmal,  vol.  4,  p.  443. 
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tie,  and  not  controverted,  in  the  Senate  of  the  United^States  on 
the  4thof  January,  1871.** 

Vattel  says : — 

"  There  are  damages  caused  by  inevitable  necessity  ;  as  for  in- 
stance, the  destruction  caused  by  the  artillery  in  retaking  a  town 
from  the  enemy.  These  are  merely  accidents.  They  are  misfor- 
tunes, which  chance  deals  out  to  the  proprietors  on  whom  they 
happen  to  fall. 

''  No  action  lies  against  the  state  for  misfortunes  of  this  nature — 
for  losses  which  she  has  occasioned,  not  wilfully,  but  through  neces- 
sity and  by  mere  accident,  in  the  exertion  of  her  rights.  The 
same  may  be  said  of  damages  caused  by  the  enemy.  All  the  sub- 
jects are  exposed  to  such  damages ;  and  woe  to  him  on  whom  they 
fall !  The  members  of  a  society  may  well  encounter  such  risk  of 
property,  since  they  encounter  a  similar  risk  of  life  itself**** 

The  same  rule  of  law  was  adopted  in  England  when,  during  the 
American  Revolution,  the  property  of  British  loyalists  in  the  colo- 
nies was  destroyed. 

Mr.  Pitt  said  in  Parliament : — 

"  The  American  loyalists  could  not  call  upon  the  House  to  make 
compensation  for  their  losses  as  a  matter  of  strict  justice;  but  they 
most  undoubtedly  have  strong  claims  on  their  generosity  and  com- 
passion.*'" 

*♦  Senator  Daris,  January  4lh  1871,  82  Globe,  p.  297. 

w  Vattel,  book  3,  chap,  xv.,  {  232,  p.  403. 

*«  Hansard's  Parliamentary  History,  vol.  27,  p.  610-618,  June  3d  1788  ;  Sum- 
ner's Speech,  January  12th  1869,  71  Globe  301.  He  shows  that  the  British  loyal- 
ists, at  the  close  of  the  war,  appealed  to  Parliament.  The  number  of  their  claims 
w$s  5072;  the  amount  claimed  8,026,045/.,  of  which  commissioners  appointed 
allowed  not  quite  half. 

This  subject  was  discussed  before  the  American-British  Claims  Commission,  un- 
/der  the  twelfth  article  of  the  treaty  of  May  8th  1871,  between  the  United  States 
and  Great  Britain,  and  the  doctrine  of  the  text  applied.  The  authorities  cited  in  op- 
position to  it  were  the  treaties  of  1815  and  1827  between  the  United  States  and  Great 
Britain  (8  Stat ,  p.  228,  art.  1  ;  Id.  361,  art.  1)  ;  Phillimore,  vol.  1,  pp.  86,  94, 
139  ;  Wheaton  77  ;  Constitution  of  the  United  States,  art.  1,  sec.  10  ;  Works  of 
Daniel  Webster,  vol.  3,  p.  321 ;  Id.,  vol.  6,  pp.  209,  253,  265  ;  U.  S.  Att.-Gen. 
Op.,  vol.  1,  p.  392  ;  United  States  v.  Palmer^  3  Wheat.  210  ;  The  Collector  v.  Da^, 
11  Id.  113,  124-126 ;  The  Prize  Caset^  2  Black  635  ;  the  treaty  between  the  Uni- 
ted States  and  Great  Britain  of  August  9th  1842  (8  Stat.  575,  art.  5)  ;  and  the 
Acts  of  Congress  of  December  22d  1869  (16  Stat.  59,  60),  and  of  April  20th  1871 
<17  Id.  13-15).  , 

The  National  Assembly  of  France  by  the  law  of  September  6th  1871  indemnified 
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Nations  sometimes  do  grant  reUef  even  for  ravages  of  war,  not 
as  a  matter  of  strict  right  by  principles  of  international  law,  but  as 
a  gratuitous  act  of  benignity. 

the  sufferers  in  some  measure  for  losses  in  Franco-Prussian  War.     See  Howe's 
Rep.  Senate,   No.  412,  Sd  sess.  42d  Cong.,  February  7th  1873. 

By  the  Act  of  March  30th  1802,  2  Stat.  143,  the  United  States,  subject  to  certain 
limitations,  **  guarantee  to  the  party  injured  an  eventual  indemnification  in  respect 
to"  certain  property  *<  taken,  stolen,  or  destroyed**  by  Indians,  under  certain  cir- 
cumstances. The  Act  of  June  30th  1834,  4  Stat.  731,  does  the  same.  But  these 
look  to  reclamation  from  Indian  tribes. 

And  see  Act  February  28th  1859,  sec.  8,  II  Stat.  401  ;  Joint  Resolution  June 
25th  1860,  12  Stat.  120;  Act  July  15th  1870,  sec.  4,  16  Stat.  360;  Act  May 
29th  1872,  sec.  7,  17  Stat.  190. 

Certain  other  statutes  secure  compensation  for  damage  done  by  the  enemy  :  Act 
April  9th  1816,  3  Stat.  263,  sec.  9.  (See  as  to  tnis  American  State  Papers, 
Claims  486,  Report  Dec.  17th  1816  )  Act  March  3d  1817,  3  Stat.  397,  sec.  1, 
injury  to  military  deposits.  Act  March  3d  1849,  ch.  129,  sec.  2,  9  Stat.  414, 
loss  or  destruction  of  property  in  service  by  contract  or  impressment. 

Act  June  25th  1864,  13  Stat.  182,  horses  of  military  persons  surrendered  bj 
order  of  superior  officers.  See  Senata  Rep.  137,  1st  sess.  34th  Cong.,  April  1 8th 
1856,  in  favor  of  paying  for  personal  property  destroyed  by  the  enemy  in  the  war 
of  1812.  The  committee  held  that  where  property  was  used  by  the  government, 
and  the  enemy  destroyed  it  in  consequence  of  that  use,  it  should  be  paid  for.  Con* 
gress  did  not  pass  the  bill  recommended  by  the  committee. 

The  legislature  of  Ohio,  by  Act  of  March  30th  1864  (61  Ohio  Laws  85),  pro* 
vided  for  a  commission  *Mo  examine  claims  of  citizens  of  this  state  for  property 
taken,  destroyed  or  injured  by  rebels  or  Union  forces  within  this  state  during  the 
Morgan  raid  in  1864." 

On  the  15th  December  1864,  the  commissioners  made  their  report  to  the  governor, 
showing  claims  made,  $678,915.03,  on  which  was  allowed  $577,225.  This  con- 
sisted of  **  damages  by  iht  rebels,"  $428,168  ;  **  damages  by  Union  forces  under 
command  of  United  States  officers,"  $141,855  ;  and  "  damages  by  Union  forces 
not  under  command  of  United  States  officers,"  $6202. 

The  Act  of  April  27th  1872  (69  Laws  176),  authorized  a  re-examination  of 
these  claims. 

The  Act  of  May  5th  1873  appropriates  $11,539.56  to  pay  claims  under  class 
three,  as  classified  under  the  Act  of  April  27th  1872  (70  Laws  260).  The  f^ame 
act  (p.  265)  requires  the  Governor  to  appoint  a  commissioner  to  proceed  to 
Washington  to  urge  upon  the  proper  officers  of  the  government  or  Congress  the 
payment  of  all  just  claims  of  the  people  of  Ohio  growing  out  of  the  Morgan  raid. 

The  legislature  of  Pennsylvania  also  made  provision  for  indemnifying  citizens 
of  Chambersburg  for  property  destroyed  by  the  rebel  invasion. 

See  Act  approved  April  9th  1868,  No.  89,  Laws  of  1868,  p.  74.  This  art  pro- 
vides for  the  appointment  of,  commissioners  to  investigate  claims  of  citizens  in 
counties  inraded  by  rebel  forces  **  for  the  amount  of  their  losses  in  the  late  war." 

The  preamble  to  this  act  recites  that  **  during  the  late  war  to  suppress  rht^  i  e hel- 
lion several  of  the  southern  counties  of  this  state  were  several  rimes  invaded  ]>y  the 
rebels  in  great  force,"  and  that  **  there  was  occasioned  great  destruction,  dc\a8ta- 
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Chaptbr  IV. 

PROPERTY  DESTROYED  OR  DAMAGED  IN  BATTLE  BY  THE  GOVERN- 
MENT FORCES,  OR  WANTONLY,  OR  UNAUTHORIZED  BY  ITS  OWN 
TROOPS. 

The  American  rule  of  international  law  was  early  adopted  that 
the  government  was  under  no  obligation  to  compensate  its  citizens 
for  property  destroyed  or  damages  done  in  battle  or  by  necessary 
military  operations  in  repelling  an  invading  enemy." 

To  this  rule  Alexander  Hamilton  added  that : — 

^^  According  to  the  laws  and  usages  of  nations  a  state  is  not 
obliged  to  make  compensation  for  damages  done  to  its  citizens  *  * 
wantonly  or  unauthorized  by  its  own  troops."** 

This  is  the  general  rule  which  is  recognised  now.* 

It  has  been  said,  again,  that — 

"  No  government,  but  for  a  special  favor,  has  ever  paid  for  pro- 
perty even  of  its  own  citizens,  destroyed  in  its  own  country,  on 
attacking  or  defending  itself  against  a  common  public  enemy,  much 
less  is  any  government  obliged  to  pay  for  property  belonging  to 

tion,  and  loss  of  property  of  citiasenSf"  and  **  these  losses  were  sustained  in  the 
common  cause,  and  for  the  general  welfare  of  the  whole  people  of  this  Common- 
wealth, and  it  is  reasonable  and  proper  that  citizens  who  have  thus  suffered  should- 
teceive  generous  consideration  and  active  relief  from  this  great  Commonwealth,"  &c. 

The  damages  amounted  to $3,450,909.85 

The  State  of  Pennsylyania  paid : 

Under  Act  of  August  20th  1864 $100,000.00 

Under  Act  of  February  16th  1866 500,000.00 

Under  Act  of  May  27th  1871 I  300,000.00 

Commission  to  re-examine  and  re-adjudicate  was  raised  under  Act  of  May  22d 
1871  (P.  L.  1871,  p.  272). 

It  will  be  seen  that  this  Act  does  not  put  the  claims  upon  the  ground  of  a  legttl 
right  to  demand  compensation,  but  on  the  ground  of  generosity, 

w  American  State  Papers,  Claims  199,  February  15th  1797 : 

The  committee  say :  '*  The  loss  of  houses  and  other  sufferings  by  the  general 
ravages  of  war  have  never  been  compensated  by  this  or  any  other  government.  In 
the  history  of  our  Revolution  sundry  decisions  of  Congress  against  claims  of  this 
nature  may  be  found.  Grovemment  has  not  adopted  a  general  rule  to  compensate 
individuals  who  have  suffered  in  a  similar  manner." 

^*  Report  to  Congress,  November  19th  1792;  American  Sute  Papers,  Claims 
55. 

s*  In  the  report  made  November  30th  1873,  by  Hon.  Robert  S.  Hale,  counsel  of 
the  United  States  before  the  commission  of  claims  under  the  1 2th  article  of  treaty 
of  8th  May  1871,  between  the  United  States  and  Great  Britain. 
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neutrals  domiciled  in  the  country  of  its  enemy  which  may  possibly 
be  destroyed  by  its  forces  in  their  operations  against  such  enemy,"  •• 

Mr.  Seward,  Secretary  of  State,  said,  in  relation  to  a  claim  made 
upon  the  United  States  by  a  French  subject  for  property  destroyed 
by  the  bombardment  of  Greytown,  in  July  1854,  that-^ 

"  The  British  government,  upon  the  advice  of  the  la^-officers  of 
the  crown,  declared  to  Parliament  its  inability  to  prosecute  similar 
claims."   (See  note  in  Lawrence's  Wheaton,  p.  145.) 

The  governments  of  Austria  and  Russia  have  applied  the  doc- 
trine involved  in  the  Greytown  case  to  the  claims  of  British 
subjects  injured  by  belligerent  operations  in  Italy  in  1849  and 
1850.  (See  note,  p.  49,  vol.  2,  of  Vattel,  Guilaumin  4;  Co.*s  edi- 
tion, 1863.)" 

This  is  the  rule  recognised  by  Vattel." 

These  principles  are  generally  recognised,  and  any  departure 
from  them  rests  on  mere  gratuity  or  other  exceptional  reasons. 

Chapter  V. 

TEMPORARY  OCCUPATION  OF,  INJURIES  TO,  AND  DESTRUCTION  OF, 
PROPERTY  CAUSED  BY  ACTUAL  AND  NECESSARY  GOVERNMENT 
MILITARY  OPERATIONS  TO  REPEL  A  THREATENED  ATTACK  OF, 
OR   IN   ADVANCING   TO   MEET,  AN   ENEMY   IN   FLAGRANT   WAR. 

By  the  principles  of  universal  law  recognised  anterior  to  the  Con- 
stitution, in  force  when  it  was  adopted,  and  never  abrogated,  every 
civilized  nation  is  in  duty  bound  to  pay  for  army  supplies  taken 
from  its  loyal  citizens,  and  for  all  property  voluntarily  taken  for 
or  devoted  to  "  public  use." 

But  there  is  a  class  of  cases  in  which  property,  real  or  personal, 
of  loyal  citizens  may  be  temporarily  occupied  or  injured,  or  even 
destroyed,  on  the  theatre  of  and  by  military  operations,  either  in 
a  loyal  state  or  in  enemy's  country,  in  time  of  war,  as  a  military 
necessity.  The  advance  or  retreiat  of  an  array  may  necessarily 
destroy  roads,  bridges,  fences  and  growing  crops. 

In  self-defence  an  army  may,  of  necessity,  erect  forts,  construct 

w  Perron  v.  U.  5.,  4  Court  Claims  547. 

^  Letter  to  Samner  Feb.  26th  1868  :  4  Court  Claims  R.  548. 

•«  Vattel,  book  3,  ch.  xv.,  sec.  232,  p.  403.  See  Hale's  Report  to  Secretary  of 
State,  Nov.  30th  1873,  for  exceptional  case  in  claim  No.  329  of  Watkins  &  Don- 
nelly. 
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embankments,  and   seize   cotton-bales,  timber  or  stone,  to  make 
barricades. 

In  battle  or  immediately  after,  and  when  it  may  be  impossible 
to  procure  property  in  any  regular  mode  by  contract  or  impress- 
ment, self-preservation  and  humanity  may  require  the  temporary 
^occupancy  of  houses  for  hospitals  for  wounded  soldiers,  or  for  the 
shelter  of  troops,  and  for  necessary  military  operations  which  ad- 
mit of  neither  choice  nor  delay. 

.  In  these  and  similar  cases  the  question  arises  whether  there  is 
a  deliberate  voluntary  taking  of  property  for  public  use  requiring 
compensation,  or  whether  these  acts  arise  from  and  are  governed  by 
the  law  of  overruling  military  necessity — mere  accidents  of  war 
inevitably  and  unavoidably  incidental  to  its  operations — and  which 
by  international  law  impose  no  obligation  to  make  recompense. 
It  seems  quite  clear  that  they  are  of  this  latter  class. 

This  is  so  upon  reason,  authority  and  the  usage  of  nations. 

Most  of  the  considerations  applicable  to  the  destruction  of  pro- 
perty in  battle,  or  to  prevent  it  from  falling  into  the  hands  of  the 
enemy,  are  equally  appropriate  here.  And  if  property  may  be  so 
destroyed  without  incurring  liability,  why  may  not  property  be  tem- 
porarily occupied  or  even  damaged,  when  the  purpose  is  the  same 
to  prevent  it  from  being  useful  to  the  enemy  ?  The  greater  in- 
cludes the  less.  These  cases  rest  on  principles  entirely  distinct 
from  those  which  relate  to  and  govern  ordinary  army  supplies. 
There  is  no  reason  why  one  citizen  should  furnish  quartermaster's 
or  commissary  supplies  rather  than  another.  The  government 
can,  as  to  these,  exercise  a  discretion ;  it  can  buy  from  any  who 
may  have  to  sell,  or  select  those  from  whom  it  will  impress.  Here 
is  a  deliberate  voluntary  taking  for  public  use. 

But  an  army  advancing  to  meet  an  enemy  has  no  discretion  in 
selecting  its  route.  The  public  safety  compels  it  to  pursue  that 
which  is  most  practicable. 

If  crops  stand  in  the  way,  their  destruction  by  the  march  may 
be  inevitable  and  unavoidable,  a  mere  accident  and  incident  of 
military  operations,  as  much  so  as  the  destruction  caused  by 
battle. 

On  principle,  the  government  cannot  be  liable  to  make  restitu- 
tion for  the  damage,  unless  it  has  assumed  to  do  so  by  an  implied 
contrfiict  or  has  been  guilty  of  a  wrong. 

There  is  in  such  case  no  contract,  for  this  implies  consent, 
deliberation,  choice.     It  implies  that  what  is  done  is  not  done  as 
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of  right  or  by  lawful  authority,  but  by  consent  of  all  parties  in 
interest.  "  If  a  man  is  assaulted,  he  may  (lawfully)  fly  through 
another's  close/'  and  he  does  not  thereby  become  a  party  to  a 
contract  to  pay  any  damage  he  does,**  because  his  act  is  lawful. 

So  a  nation,  on  the  same  principle,  makes  no  implied  promise 
to  pay  when  its  army  retreats  from  a  pursuing  enemy  or  advances 
to  prevent  his  blow. 

Nor  is  a  nation  in  such  case  liable  as  a  trespasser  or  wrong- 
doer. "A  trespass  *  *  from  the  very  nature  of  the  term  trans- 
gretnoy  imports  to  go  beyond  what  is  right."**  An  army  in  its 
march  performs  an  imperative  duty — justified  by  the  law  of 'nations 
— required  by  the  public  safety. 

The  rule  has  been  thus  stated  by  the  late  solicitor  of  the  War 
Department : — 

''  If  one  of  our  armies  marches  across  a  corn-field,  and  so  de- 
stroys a  growing  crop,  or  fires  a  building  which  conceals  or  protects 
the  enemy,  or  cuts  down  timber  to  open  a  passage  for  troops 
through  a  forest,  the  owner  of  such  property  has  no  legal  claim  to 
have  his  losses  made  up  to  him  by  th6  United  States."  (Whiting's 
War-Powers,  43d  ed.,  1871,  p.  340.) 

Damages  done  by  the  erection  of  forts,  the  seizure  of  timber  or 
materials  for  barricades,  under  pressure  of  military  necessity,  give 
no  legal  right  to  compensation. 

"  In  time  of  war,"  said  the  Supreme  Court  of  Pennsylvania, 
"  bulwarks  may  be  built  on  private  ground  and  the  reason  assigned 
is  *  *  because  it  is  for  the  public  safety."** 

It  is  a  lawful  act,  imposing  no  liability  on  the  government,  which 
is  guilty  of  no  wrong,  and  which  makes  no  promise  by  the  act. 

In  principle  it  can  make  no  difference  whether  a  forest  or  cotton- 
bales  are  destroyed  by  cannonading  in  battle,  in  case  an  army  seeks 
shelter  behind  them,  or  seizes  them  in  advance  to  throw  up  breast- 

w  5  Bacon  Abr.  173  ;  Respublica  v.  Sparhawk,  I  DaHas  (Pa.)  362. 

«*  .•>  Bacon  Abr.  150  ;  Respublica  y.  Sparhnwk,  I  Dallas  362. 

In  Perrin  v.  United  States^  4  C.  of  CIs.  R.  547,  where  a  French  sulyect  injule 
a  claim  against  the  govemraent  for  property  destroyed  by  the  bombnnlment  of 
Grcytown,  the  court  said  : — 

**  The  claimant's  case  must  necessarily  rest  upon  the  assumption  that  the  bom- 
twirdment  and  destruction  of  Greytown  was  illegal,  and  not  justified  by  the  law  of 
nations." 

**  Respublica  v.  Sparhawk^  1  Dallas  362  ;  Dyer  8  ;  Brook's  Trespass  213  j  5  Ba- 
con Abr.  175  ;  20  Viner  Abr.,  {Trespass,)  B.  a,  sec.  4,  fo.  476. 
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works  for  safety .*•  Yet  all  writers  agree  that  a  nation  is  not  bound 
to  make  compensation  in  such  case. 

The  same  position  has  been  judicially  assumed.  The  Supreme 
Court  of  Georgia  has  said : 

"  It  is  not  to  be  doubted  but  that  there  are  cases  in  which  private 
{iroperty  may  be  taken  without  the  consent  of  the  owner,  and 
without  compensation.  In  such  cases  the  injured  individual  has 
no  redress  at  law — those  who  seize  the  propeity  are  not  tres- 
passers— for  example,  the  pulling  down  of  houses  and  raising  bul- 
warks for  the  defence  of  the  state  against  an  enemy,  seizing  corn 
and  other  provisions  for  the  sustenance  of  an  army  in  time  of  war. 
or  taking  cotton-bags,  as  General  Jackson  did  at  New  Orleans,  to 
build  ramparts  against  an  invading  foe.''  ^^ 

The  Government  has  always  paid  loyal  citizens  for  the  use  and 
occupation  of  buildings  and  grounds  in  loyal  states  when  used  for 
officers*  quarters,  regular  recruiting  camps,  and  in  cases  where  the 
occupation  was  voluntary  and  the  result  of  choice  superinduced  by 
no  overruling  military  necessity,  and  for  this  the  law  provides." 

But  a  temporary  occupancy  of  real  estate  imposed  by  overruling 
necessity — an  occupancy  continued  during  the  actual  existence  of 
such  impending  necessity— or  the  application  of  materials  to  pur- 
poses of  defence  in  an  emergency,  has  not,  by  the  usage  of  the 
Government,  been  regarded  as  giving  any  claim  for  compensation. 

This  has  been  the  uniform  usage  of  the  War  Department,  founded 
on  the  opinion  not  only  of  the  Solicitor,  but  also  of  the  Judge- Ad- 
vocate General.®* 

««  The  report  of  Hon.  R.  S.  Hale  to  the  Secretary  of  State,  November  30th  1878, 
fhows  that  claims  of  this  character  were  nnanimoasly  rejected  :  p.  49. 

^f  Parham  v.  TTie  Justices^  fee,  9  Georgia  341.  See  report,  November  30th 
1873,  of  Hon,  R.  S.  Hale,  p.  44-235.  So  held  by  House  Committee  on  Claims^ 
Doc.  11th  1820,  Am.  St.  Papers  Claims  753. 

}^  House  Ex.  Doc.  No.  124,  1st  sess.  43d  Congress;  see  letter  of  Quartermas- 
ter-General M.  C.  Meigs,  February  19th  1874,  letter  February  26^h  1874,  in 
Lawrence^s  Rep.  on  War  Claims,  1st  sess.  43d  Cong.  Act  July  16th  1798,  sec.  3, 
oh.  85  ;  Act  May  8th  1792,  sec.  5  ;  Act  March  3d  1799,  sec.  24,  ch.  48  ;  Unitfd 
Slates  V.  Speed,  8  Wall.  83:  Stevens  r.  United  StaUa,  2  N.  &  H.  Court  Claims 
101;  CroxoelVs  Case,  Id.  501  ;  i/c  Kenney  v.  United  States,  4  N.  &  H.  Court  Claims 
540 ;  Wentworth  v.  United  States,  5  Court  Claims  309  ;  Scott's  Digest  Military 
Laws,  1873,  p.  102,  sec.  96,  &o. 

«•  See  opinions  of  Judge- Advocate  General,  vol.  20,  pp.  598-525  ;  vol.  26,  pp. 
.52,  242,  247  ;  Id.,  27,  p.  304  ;  Digest  of  Opinions  of  Judge- Advocate,  1868,  pp. 
S7,  98. 
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The  President,  in  his  message  of  June  Ist,  1872,  said : — 
"  It  is  a  general  principle  of  both  international  and  municipal 
law  that  all  property  is  held  subject  not  only  to  be  taken  by  the 
Government  for  public  uses,  in  which  case,  under  the  Constitution 
of  the  United  States,  the  owner  is  entitled  to  just  compensation,  but 
also  subject  to  be  temporarily  occupied^  or  even  actually  destroyed, 
in  times  of  great  public  danger  and  when  the  public  safety  demands 
it^  and  in  this  latter  case  governments  do  not  admit  a  legal  obliga- 
tion on  their  part  to  compensate  the  owner.  The  temporary  occu- 
pation of,  injuries  to,  and  destruction  of  property  caused  by  actual 
and  necessary  military  operations  are  generally  considered  to  fall 
within  the  last-mentioned  principle."'® 

Wm.  Lawrence. 

(To  be  continued.) 


RECENT    AMERICAN    DECISIONS. 

Court  of  Chancery  of  New  Jersey. 

SARAH  M.  GARNSEY  et  al.  v.  ELIZABETH  MUNDY  et  al. 

A  voluntary  deed  of  trust,  reserving  no  power  of  revocation,  made  with  a  nominal 
consideration  and  without  legal  advice  as  to  its  effect,  and  whore  there  was  evidence 
that  its  effect  was  misunderstood  by  the  grantor,  was  set  aside  and  a  reconveyance 
ordered. 

The  fact  that  the  grantor's  infant  children  were  the  beneficiaries  under  the  trust- 
deed  was  not  sufficient  to  prevtmt  the  relief. 

This  was  a  bill  in  equity  to  have  a  trust-deed  set  aside  and 
cancelled.     The  facts  appear  in  the  opinion. 

Wm.  R.  Martin^  for  complainants. 

R    Wayne  Parker^  for  defendants. 

RimYON,  Chancellor. — On  the  4th  of  Febuary  1861,  the  com- 
plainant,  Sarah  M.  Gamsey,  Tvho  was  then  a  single  woman  (her 
waiden  name  being  Sarah  M.  Mundy),  and  of  the  age  of  about 
twenty-one  years,  was  seised  in  her  own  right,  in  fee,  in  possession, 
through  inheritance  from  her  father,  James  Mundy,  deceased,  of  a 
parcel  of  unimproved  farming  land  of  about  seven  acres  in  Middle- 
sex county  in  this  state,  and  was  also  the  owner  of  an  undivided 

f^  Senate  Ex.  Doc.  85,  2d  sess.  42d  Cong.,  veto  bill  for  relief  of  J.  Milton  Best ; 
Senate  Rep.  412,  3d  sess.  42d  Cong;  Vattcl  (6th  Am.  Ed.)  402  ;  4  Term  R.  8S2. 
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third  of  the  remainder,  in  fee,  of  two  other  lots  there — one  a  wood 
lot  of  about  two  acres,  and  the  other  the  house  lot,  containing  about 
nine  and  a  half  acres,  which  had  been  set  off  to  her  mother,  Eliz- 
abeth Mundy,  in  dower.  She  had  no  other  property,  real  or  per- 
sonal. By  a  deed  of  that  date  she  conveyed  in  fee  to  her  mother, 
for  the  expressed  consideration  of  natural  love  and  affection  to  the 
grantor's  daughter,  Elmina  May,  and  of  50  cents  to  her  paid  by 
her  mother,  the  whole  of  said  property  on  the  following  trust : — 

'^  That  the  said  Elizabeth  Mundy  shall  and  will  hold,  use,  occupy, 
and  rent  the  same,  and  receive  the  rents,  issues  and  profits  thereof 
to  and  for  the  maintenance  of  said  Elmina  May  Mundy  until  she 
shall  arrive  at  the  age  of  twenty-one  years,  or  in  case  of  her  death, 
the  said  Elizabeth  Mundy,  her  heirs  or  assigns  shall  pay  the  rents 
or  profits  arising  as  above  to  the  said  Sarah  M.  Mundy,  and  in 
further  trust  to  convey  the  land  and  premises,  with  the  appurte- 
nances hereinbefore  mentioned,  in  fee  simple,  to  the  said  Elmina 
May  Mundy,  or  in  equal  shares  to  her  and  any  other  children  of 
said  Sarah  M.  Mundy  (should  there  be  any  other)  when  the  young- 
est of  said  children  shall  have  attained  the  age  of  twenty-one  years ; 
and  in  the  event  that  no  issu^f  of  the  said  Sarah  M.  Mundy  shall 
survive  to  inherit  the  same,  that  the  estate  herein  named  shall  be 
conveyed  according  to  the  direction  of  the  executor  of  the  will  of 
the  said  Sarah  M.  Mundy  heretofore  made." 

In  1864  Sarah  M.  Mundy  was  married  to  Silas  Garnsey.  The 
bill  is  filed  by  her  and  her  husband  against  her  two  children  and 
her  mother,  the  trustee,  to  set  aside  the  deed.  The  property  at  the 
time  of  making  the  conveyance  in  question  was  and  still  is  of  but 
little  value  as  farming  land.  The  buildings  upon  the  house  lot, 
which  alone  was  improved,  were  old  and  dilapidated  and  have  gone 
to  decay,  and  even  the  fences  on  the  premises  are  down.  The 
trustee,  who  is  a  woman  of  advanced  age,  was  and  is  wholly  without 
means  except  her  dower.  The  deed  was  wholly  voluntary.  It 
was  made  at  the  suggestion  and  on  the  advice  of  the  grantor's 
.  mother  and  of  her  uncle,  Dr.  Jacob  Martin,  her  mother's  brother. 
The  grantor  neither  proposed  nor  suggested  it.  Indeed  it  appears 
she  knew  nothing  of  it  until  it  was  presented  to  her  for  her  sig- 
nature and  she  was  urged  by  her  mother  and  her  uncle  to  execute 
it  "for  her  good."  Their  motive,  they  say,  was  to  save  the  pro 
perty  for  her,  to  prevent  her  from  improvidently  disposing  of  it. 
No  professional  advice  whatever  was  taken.     The  deed  was  drawn 
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by  a  son  of  Dr.  Martin,  at  the  latter 's  direction,  and  its  execution 
was  witnessed  by  Dr.  Martin,  who  being  a  commissioner  of  deeds 
took  the  grantor's  acknowledgment.  The  grantor  had  no  advice 
whatever  except  that  which  her  mother  and  uncle  gave  her. 
Not  only  was  she  not  consulted  in  regard  to  the  matter  in  any 
way,  but  it  was  clear  that  she  did  not  understand  the  provi- 
sions of  the  deed,  nor  their  effect.  She  did  not  suppose  that  the 
effect  of  the  conveyance  would  be  to  place  the  property  beyond  her 
reach  and  control.  Nay,  her  mother  and  uncle  both  supposed  that 
the  trust  was  revocable,  and  that  the  grantor  under  it  retained  full 
power  to  sell  the  property  with  the  truste'e's  consent.  The  con- 
veyance not  only  deprived  the  grantor  of  all  her  property  without 
reserving  a  power  of  revocation  to  enable  her  to  meet  the  exigencies 
of  life,  but  the  arrangement  which  it  made  was  in  other  respects 
injudicious,  disadvantageous  and  improvident.  The  motives  and 
intentions  of  the  mother  and  uncle  were  most  praiseworthy.  Their 
design  manifestly  was  simply  to  put  the  property  in  such  a  position 
that  the  grantor  could  not  dispose  of  it  without  her  mother's  con- 
sent and  concurrence.  They  in  good  faith  urged  her  to  make  the 
deed.  She  and  they  were  alike  under  an  erroneous  impression  as 
to  the  effect  of  it.  From  the  operation  of  such  a  conveyance,  made 
under  such  circumstances,  equity  will  relieve  the  complainants. 
The  rigidity  of  the  ancient  doctrine  that  a  voluntary  settlement, 
not  obtained  by  fraud,  is  binding  on  the  settlor  and  will  not  be 
set  aside  in  equity,  although  the  settlor  has  not  reserved  a  power  of 
revocation  ( Villers  v.  Beaumonty  1  Vernon  100 ;  Petre  v.  Espiruxssey 
2  M.  &  K.  496 ;  BiU  v.  Cureton,  2  M.  &  K.  503),  has  been  re- 
laxed by  modern  decisions.  In  the  case  first  cited,  Villers  v.  Beau- 
TTumty  decided  in  1682,  the  Lord  Chancellor  said :  "  If  a  man  will 
improvidently  bind  himself  up  by  a  voluntary  deed  and  not  reserve 
a  liberty  to  himself  by  a  power  of  revocation,  this  court  will  not 
loose  the  fetters  he  hath  put  on  himself,  but  he  must  lie  down  un- 
der his  own  folly.'*  Recent  cases,  however,  have  narrowed  the 
doctrine,  and  have  held  not  only  that  the  absence  of  a  power  of 
revocation  throws  on  the  person  seeking  to  uphold  the  settlement 
the  burden  of  proving  that  such  a  power  was  intentionally  excluded 
by  the  settlor,  and  that  in  the  absence  of  such  proof  the  settle- 
ment may  be  set  aside,  but  that  equity  will  set  aside  the  settlement 
on  the  application  of  the  settlor  where  it  appears  that  he  did  not 
intend  to  make  it  irrevocable,  or  whore  the  settlement  would  be 
unreasonable  or  improvident  for  the  lack  of  a  provision  for  revoca- 
tion.   In  Everitt  v.  Uveritt  (1870),  L.  R.  10  Eq.  405,  a  case  almost 
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precisely  similar  in  its  facts  to  that  under  consideration,  a  volun- 
tary settlement  was  set  aside  on  the  application  of  the  donor.  The 
court  said  :  "  It  is  very  difficult  indeed  for  any  voluntary  settlement, 
made  by  a  young  lady  so  soon  after  she  attained  twenty-one,  to 
stand  if  she  afterwards  changes  her  mind  and  wishes  to  get  rid  of 
the  fetters  which  she  has  been  advised  to  put  upon  herself." 

In  Wollaston  v.  Tribe  (1869),  L.  R.  9  Eq.  44,  a  voluntary  gift, 
which  was  not  subject  to  a  power  of  revocation,  but  was  meant  to 
be  irrevocable,  was  held  to  be  invalid,  and  was  set  aside  on  the 
donor's  application.  In  pronouncing  the  decree,  the  court  said : 
"  Of  course,  a  voluntary  gift  is  perfectly  good  if  the  person  who 
makes  it  knows  what  it  is,  and  intended  to  carry  it  into  execution." 
In  Ooutts  V.  Acworthy  L.  R.  8  Eq.  658,  it  was  held  that  "  Where 
the  circumstances  are  such  that  the  donor  in  a  voluntary  settle- 
ment or  gift  ought  to  be  advised  to  retain  a  -power  of  revocation, 
it  is  the  duty  of  the  solicitor  to  insist  on  the  insertion  of  such 
power,  and  the  want  of  it  will  in  general  be  fatal  to  the  deed." 
In  Prideaux  v.  Lonsdale  (1863),  1  D.  J.  &  S.  433,  a  voluntary 
settlement,  which  the  settlor  was  advised  to  execute  by  persons 
under  whose  influence  as  regarded  money  matters  she  was,  and 
which  subjected  her  property  to  trusts  and  contained  provisions 
which  the  court  thought  it  was  impossible  to  suppose  she  under- 
stood, and  against  which  she  ought  to  have  been  advised  and 
cautioned,  was  set  aside.  In  Hall  v.  Hall^  L.  R.  14  Eq.  365,  it 
was  held  that  a  voluntary  settlement  should  contain  a  power  of 
revocation,  and  if  it  does  not  the  parties  who  rely  on  it  must  prove 
that  the  settlor  was  properly  advised  when  he  executed  it,  and  that 
he  thoroughly  understood  the  effect  of  omitting  the  power,  and 
that  he  intended  it  to  be  excluded  from  the  settlement,  and, 
further,  if  that  is  not  established  and  the  court  sees  from  the  sur- 
rounding circumstances  that  the  settlor  believed  the  instrument  to 
be  revocable,  it  will,  even  after  the  lapse  of  twenty  years  and  the 
death  of  the  settlor,  interfere  and  give  relief  against  it.  The 
decree  in  that  case  was  reversed.  (1873,  L.  R.  8  Chan.  Ap.  430.) 
Tn  his  opinion,  Selborne,  L.  C,  said  :  "  The  absence  of  a  power 
of  revocation  in  a  voluntary  deed,  not  impeached  on  the  ^ound 
of  any  undue  influence,  is  of  course  material,  where  it  appears 
that  the  settlor  did  not  intend  to  make  an  irrevocable  settlement, 
or  where  the  settlement  itself  is  of  such  a  nature  or  was  made 
under  such  circumstances  as  to  be  unreasonable  and  improvident, 
unless  guarded  by  a  power  of  revocation."     Forshaw  v.  Wehhy^ 
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30  Beav.  243,  was  a  case  where  a  voluntary  settlement  was  made 
by  one,  in  extremis,  on  his  family.  It  contained  no  power  of 
revocation  in  case  of  the  settlor's  recovery.  On  his  recovery  it 
was  set  aside  on  his  application,  on  the  ground  that  it  was  not 
executed  with  the  intention  that  it  should  be  operative  in  case  of 
his  recovery  from  his  illness.  See  also  Jluguenin  v.  Baseley,  Lea*]. 
Cas.  in  Eq.  406 ;  Cook  v.  Lamotte,  15  Beav.  241 ;  Sharp  v. 
Leachy  31  Beav.  491 ;  Phillipson  v.  iTmy,  82  Beav.  628.  It  is 
not  necessary,  however,  to  rest  a  decision  of  this  case  adverse  to 
the  deed  on  so  narrow  a  foundation  as  the  mere  absence  of  a  power 
of  revocation.  The  circumstances  under  which  a  voluntary  deed 
was  executed  maybe  shown,  with  a  view  to  impeaching  its  validity, 
and  if  it  appears  that  it  was  fraudulent  or  improperly  obtained, 
equity  will  decree  that  it  be  given  up  and  cancelled.  In  th^ 
present  case  there  is  no  room  for  doubt  that  the  grantor  was  in- 
duced by  those  in  whom  she  very  justly  placed  confidence,  and  by 
whose  better  judgment  she  was  willing  to  be  guided,  to  execute  a 
voluntary  deed  whose  effect  she  and  they  not  only  did  not  under- 
stand, but,  on  the  other  hand,  misapprehended,  and  which,  so  far 
from  being  according  to  their  intcfntions,  was  in  two  very  impor- 
tant respects,  at  least,  admittedly  precisely  the  reverse.  It  was 
irrevocable,  but  they  all  supposed  it  was  revocable  and  intended 
that  it  should  be  so.  It  deprived  the  grantor  of  the  power  of 
sale,  but  tifey  all  supposed  that  she  would  have  that  power  and  in- 
tended that  she  should  have  it,  clogged  only  by  the  necessity  of 
obtaining  her  mother's  consent  and  concurrence  in  any  bargain  or 
conveyance  she  might  make.  The  deed  contains  no  power  of  sale 
whatever.  The  testimony  of  all  the  parties  to  the  transaction,  the 
grantor,  her  mother  and  uncle,  has  been  taken  in  the  cause.  It 
satisfies  me  that  the  deed  was  not  "  the  pure,  voluntary,  well-un- 
derstood act  of  the  grantor's  mind  " — (Lord  Eldon  in  Huguenin  v. 
Baseley) — ^but  was  unadvised  and  improvident,  and  contrary  to  the 
intention  of  all  of  them.  The  fact  that  the  infant  children  of  the 
grantor  are  beneficiaries  under  the  deed  will  not  prevent  the  court 
from  setting  it  aside :  Huguenin  v  Baseleyy  Everitt  v.  Uveritt^ 
uhi  sup.  There  will  be  a  decree  that  the  deed  be  delivered  up  to 
be  cancelled. 

It  may  be  premised,  before  entering;  itself  could  be  undonbtedlj  sustained 
upon  A  discussion  of  the  subject  susr^jestcil  upon  the  simple  ground  (if  upon  no 
by  the  principal  case,  that  the  decision    other)    that  the  grantor  acted   withon 
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any  independent  professional  advice. 
The  absence  of  sach  advice,  in  the  case 
of  a  voluntary  conveyance,  would  seem 
to  be  decisive  in  favor  of  the  right  of 
the  party  executing  it  to  ask  that  it  be 
set  aside.  And  this  is  particularly  the 
case  where  the  party  for  whose  benefit 
the  voluntary  conveyance  is  made,  or 
even  he  who  induces  its  execution,  stands 
in  any  confidential  relation  towards  the 
prantor.  *'I  take  it  to  be  a' well  estab- 
lished principle  of  this  court,*'  said  Lord 
Justice  Turner  in  HhocUts  r.  Bate,  L. 
R.  1  Ch.  252-257,  **that  persons  stand- 
ing in  a  confidential  relation  towards 
others,  cannot  entitle  themselves  to  hold 
benefits  which  those  others  may  have 
conferred  upon  them,  unless  they  can 
show,  to  the  satisfaction  of  the  court, 
that  the  persons  by  whom  the  benefits 
have  been  conferred  had  competent  and 
independent  advice  in  conferring  them," 
In  accordance  with  this  doctrine  it  had 
been  held  in  Prideaux  v.  Lonsdale^  4 
Giff.  159  (affirmed  on  appeal,  in  1  D. 
J.  &  S.  433),  that  a  settlement  of  a 
legacy  made  by  a  lady  a  short  time  be- 
fore her  marriage,  under  the  persuasion 
of  the  executors  of  the  will,  could  be 
avoided  by  her  on  the  ground  that  it  had 
been  made  without  any  consultation 
with  her  solicitor.  In  Leach  v.  Farr,  a 
case  in  the  Supreme  Court  of  Pennsyl- 
vania, at  Nisi  Frius,  it  appeared  that  an 
ante-nuptial  marriage  settlement,  which 
was  attacked  on  the  ground  that  it  was 
a  fraud  upon  the  husband*8  marital 
rights,  had  been  executed  by  the  young 
lady  without  any  independent  advice  of 
counsel ;  and,  therefore,  upon  an  inti- 
mation from  the  court  (Mr.  Justice 
Sharswood)  that,  on  that  ground  alone, 
the  settlement  would  have  to  be  set 
aside,  the  case  was  compromised.  In- 
deed, the  doctrine  is  doubtless  well  es- 
tablishe<l  in  England  and  in  this 
country  ;  and  the  cases  just  cited  are 
only  illustrations  of  a  thoroughly  settled 
principle. 


Passing,  now,  to  the  question  sug- 
gested by  the  principal  case,  viz. ,  what 
is  the  effect  of  the  absence  of  a  power 
of  revocation  in  a  voluntary  deed?  it 
will  be  convenient  before  noticing  the 
cases,  to  state  briefly  one  or  two  princi- 
ples which  should  always  be  borne  in 
mind  in  considering  the  authorities  upon 
this  point. 

First ;  It  is  a  well  settled  rule — as  well 
settled  as  any  other  rule  of  law  or  equity — 
that  an  executed  voluntary  settlement 
not  tainted  with  fraud  or  affected  by 
mistake,  is  binding  on  tlie  settlor.  No 
matter  how  unfortunate,  unjust  or  absurd 
such  a  settlement  may  unexpectedly 
prove  to  be,  the  general  rule,  above 
stated,  is  certainly  beyond  dispute.  Nor 
is  the  rule  altered  by  the  circumstance 
that  the  limitations  of  the  trust  are  of 
an  executory  character ;  for  if  the  trust 
is  completely  declared,  equity,  it  is  now 
held,  will  give  effect  to  its  provisions  in 
favor  of  a  volunteer.  The  leading  au- 
thority upon  this  subject,  it  will  be  re- 
membered, is  Kekewich  r.  Mnvning^ 
1  De  6.  M.  &  6.  176,  in  which  the 
former  conflict  between  the  cases  was 
settled,  and  this  decision  has  been 
followed  in  many  subsequent  authori- 
ties ;  see  Hill  on  Trustees  140,  note,  4th 
Am.  Ed.  Indeed,  the  strength  of  the 
modern  tendency  in  favor  of  upholding 
voluntary  settlements  may  be  seen  from 
those  decisions  in  which  it  has  been 
held  that  an  instrument  inoperative  as 
an  assignment  of  the  legal  title,  may 
yet  take  effect  as  a  declaration  of  trust 
on  the  part  of  the  would-be  assignor: 
See  Richardson  v.  Richardson ,  L.  R.  3 
Eq.  686  ;  Morgan  v.  Malleson^  L.  R,  10 
Eq.  475. 

Secondly;  On  the  other  hand  it  is 
equally  well  settled  that  an  instrument 
obtained  by  fraud,  or  which  is  executed 
under  a  mistake  and  so  as  not  to  cor- 
rectly represent  the  intention  of  the 
party  executing  the  same,  will  be  set 
aside  on  the  application  of  the  grantor. 
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A  principle  so  pliun  and  so  well  recog- 
nised as  thiSf  teems  to  require  no  citations 
in  its  sapport. 

Between  these  two  well  ettablished 
doctrines  there  runs  a  line  of  cases  (of 
which  the  principal  case  is  a  type),  in 
which  it  has  been  found  necessary  to  use 
not  a  little  care  and  skill  in  order  to 
avoid  a  violation  of  one  or  the  other  of  the 
two  principles  just  stated.  And  although 
the  question  involved  is  not  one  of  very 
great  difficulty,  there  seems  to  have  been, 
at  times,  a  confusion  in  the  minds  of 
some  of  the  judges  leading  to  expres- 
sions of  opinion,  some  of  which,  if  fol- 
lowed to  their  legitimate  consequences, 
would  make  a  serious  inroad  upon  the 
doctrine  of  voluntary  trusts.  This  will 
be  apparent  from  an  examination  of  a 
few  of  the  cases. 

One  of  the  earliest  reported  decisions 
upon  this  subject,  is  Viilars  v.  Beau- 
mont, I  Vem.  99,  decided  in  1682. 
The  case  was  this  :  William  Beaumont, 
who  was  entitled  to  a  lease  of  a  hospital 
in  Leicester  for  three  lives,  a  short  time 
before  his  death,  by  a  little  scrap  of 
paper  at  an  alehouse,  but  under  his 
hand  and  senl,  settled  the  term  upon  the 
plaintiffs  (his  cousins)  to  the  intent  to 
pay  his  debts,  and  gave  the  surplun  to 
them.  Afterwards,  being  dissatisfied 
with  the  settlement,  he  made  his  will  in 
writing,  whereby  he  devised  the  term, 
subject  to  the  payment  of  his  debts,  to 
the  defendant.  ■  After  argument  by  coun- 
sel on  both  sides :  <  *  There  is  no  color 
in  this  case,"  said  the  Lord  Chancellor 
(Nottingham).  **If  a  man  will  im- 
providently  bind  himself  by  a  voluntary 
deed,  and  not  reserve  a  liberty  to  him- 
self by  a  power  of  revocation,  this  court 
will  not  loose  the  fetters  he  hath  put 
upon  himself,  but  he  must  lie  down 
under  his  own  folly  ;  for  if  you  relieve 
in  such  a  case,  you  must  consequently 
establish  this  proposition,  viz.  :  That  a 
man  can  make  no  voluntary  disposition  of 
his  estate,  but  by  his  will  only,  which  would 
be  absurd.'' 


The  next  case  appears  to  be  Nal- 
drtdY,  GUham,  1  P.  Wms.  577,  which 
occurred  in  1719,  and  in  which  there 
began,  npon  this  subject,  that  fluctu- 
ation in  the  decisions  which  seems  to 
have  continued  down  to  very  recent 
times.  In  this  case  the  nunt  of  the 
plaintifT  made  a  voluntary  settlement 
upon  him  but  retained  the  deed  in  her 
possession.  Having  subsequently  deter- 
mined to  settle  the  premises  upon  her 
nephew  Gilham  (the  defendant),  and 
having  consulted  counsel  upon  the  sub- 
ject, she  was  informed  (it  afterwards 
turned  out,  erroneously)  that  she  had 
put  it  out  of  her  power— whereupon  she 
expressed  great  concern,  saying  that  she 
had  been  imposed  upon.  She  afterwards 
destroyed  the  settlement  and  executed  a 
new  settlement  in  favor  of  the  defend- 
ant. The  plaintiff,  by  fraud,  subse-* 
quently  procured  a  copy  of  the  first  set- 
tlement, and  in  this  bill  attempted  to  set 
it  up.  On  the  case  coming  before  the 
Master  of  the  Rolls,  '*his  Honor,  with 
great  clearness,  determined  for  the  plain- 
tiff;" but  on  appeal  to  Lord  Chancellor 
Parker,  his  Lordship  reversed  the  de- 
cree at  the  Rolls,  declaring  **  that  it  was 
plain  that  the  aunt  intended  to  keep  the 
estate  in  her  power,  that  she  designed 
there  should  be  a  power  of  revocation 
in  the  settlement  *  *  *  «  that  in  fact 
she  appeared  to  have  been  imposed  upon 
by  preparing  and  making  the  convey- 
ance absolute,  which  it  had  been  unrea- 
sonable in  any  one  to  have  asked  of 
her.**  It  will  be  observed  that  this  de- 
cision proceeded  upon  the  ground  of 
fraud  ;  but  the  intimation  is  also  thrown 
out  that  in  the  absence  of  any  motive  for 
an  irrevocable  gift,  it  is  unreasonable 
that  a  voluntary  conveyance  should  be 
without  a  power  of  revocation,  which 
points  to  the  idea,  expressed  in  very 
recent  cases  presently  to  be  noticed,  that 
the  burden  of  sustaining  such  a  gift  falls 
upon  the  donee. 

In  1807,  in  the  celebrated  case  of 
Huguenin  v.  Baseley,  14  Yes.  273,  the 
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judicial  intellect  of  Lord  Eldon  and 
the  eloquence  of  Sir  Samubl  Romilly 
were  brought  to  bear  upon  this  subject. 

In  that  case  the  doctrine  is  put  upon 
the  true  ground,  and  one  which  has  been 
again  adopted  in  the  most  recent  Eng- 
lish decisions  upon  the  subject,  by  the 
most  accomplished  equity  judges  of 
modern  times. 

In  Lord  Eldon's  mind,  following 
Lord  Hardwickb's  reasoning  in  BriJg- 
man  v.  Greeriy  2  Ves.  627,  the  effect  to 
be  given  to  the  absence  of  a  power  of 
revocation  appears  to  have  been  that  it 
was  to  be  regarded  as  strong  evidence  that 
the  party  did  not  understand  the  trans- 
action, whence  arose  a  strong  inference 
of  an  undue  purpose  (14  Yes.  296). 
"  Repeating  therefore,  distinctly,"  said 
the  Chancejlor,  **  that  this  court  is  not 
to  undo  voluntary  deeds,  I  represent  the 
question  thus :  whether  she  executed 
these  instruments  not  only  voluntarily, 
but  with  that  knowledge  of  all  their 
effect,  nature  and  consequences  which 
the  defendant  Buscley  and  the  attorney 

were  bound  bv  tlieir  duty  to  communicate 

*  "<  • 

to  her  before  she  was  sutfered  to  execute 
them:"  (Id.  3U0). 

It  must  be  remembered,  however,  that 
iu  this  case  the  attorney  obtained  a 
benefit  under  one  of  the  instruments, 
and  that  Mrs.  Baselcy  had  no  indepen- 
dent professional  advice. 

The  decisions  in  both  of  the  cases  last 
cited  could  manifestly  be  sustained  on 
the  general  gronnd  of  fraud,  and  there- 
fore the  remarks  of  Lord  Chancellor 
Parks  R  and  Lord  Eldon,  already 
quoted,  cannot  be  considered  as  abso- 
lutely Asciitial  to  the  decision  in  either 
case.  Nor  should  it  be  supposed  that 
because  I^rd  Kddon  laid  great  stress 
upon  the  alisence  of  a  power  of  revoca- 
tion, ihiif  circumstance  alone  is  sufficient 
to  set  the  instrument  aside.  That  it 
would  be  an  error  to  draw  snch  a  con- 
clusion from  the  opinion  in  Hugnenin  v. 
Baseteythixs  been  recently  pointed  out  by 


Lord  Justice  James  in  Hall  v.  HaU, 
presently  to  be  noticed :  see  L.  R.  8  Oh. 
436.  Still,  it  may  be  fairly  said  that 
the  dicta  of  Lord  Eldon  go  very  far 
towards  approving  of  the  conclusive 
effect  of  the  absence  of  a  power  of  re\'o- 
cation  when  there  is  no  apparent  tnotive 
for  an  irrevocable  gift. 

Leaving  these  cases,  it  will  be  proper, 
before  coming  to  the  most  recent  authori- 
ties, to  notice  one  or  two  intermediate 
decisions  in  which  the  courts  seemed  in- 
clined to  return  to  the  stricter  rule  of 
Villars  v.  Beaumont, 

In  Petre  v.  Espinasse^  2  M.  &  K.  496, 
the  court  refused  to  disturb  a  voluntary 
settlement  which  had  been  made  by  an 
extravagant  spendthrift  to  protect  him- 
self from  the  consequences  of  his  own 
improvidence  ;  and  in  Bill  v.  Cureton^ 
2  M.  &  K.  503,  a  similar  decision  was 
made  in  the  case  of  a  lady  who  had 
made  a  settlement,  not  at  all  iu  contem- 
plation of  matrimony,  and  entirely  un- 
tainted with  fraud  and  unaffected  by 
mistake.  The  Master  of  the  Rolls,  in- 
deed, in  his  opinion  (page  509)  speaks 
somewhat  of  putting  the  case  upon  the 
same  ground  as  that  upon  which  Petre 
V.  Espinasse  was  decided  ;  but  the  state- 
ment of  facts  in  the  report  presents  no 
such  ground,  and  the  decision  would 
seem  to  be  a  direct  authority  against  the 
position  that  the  absence  of  a  power  of 
revocation  is,  of  itself,  sufficient  to  sus- 
tain an  application  to  set  the  instrument 
aside. 

In  Hastings  v.  Orde,  \l  Sim.  205,  the 
doctrine  of  the  necessity  for  the  insertion 
of  a  power  of  revocation  came  again 
into  the  ascendant.  If  brevity  is  the 
soul  of  law  as  well  as  of  wit,  then  tlie 
opinion  of  Vice  Chancellor  Sir  Laun- 
CELOT  Sha  DWELL  is  a  modcl  as  a  state- 
ment of  a  case,  and  an  announcement 
of  the  conclusion  reached.  **  The  case 
is  this :  A  female  infant  being  entitled 
to  choses  in  action,  a  settlement  was 
made  of  them,  on  her  marriage,  in  trost 
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for  her  hnsband  for  life,  and  after  his 
decease,  in  trust  for  her  for  life,  and 
after  the  decease  of  the  survivor,  in  trust 
for  the  children  of  the  marriage,  and  if 
there  should  he  no  child,  then  in  trust 
for  such  persons  as  she  should  appoint 
by  her  will  with  the  ultimate  trust  for  her 
next  of  kin  ;  and  the  marriage  having 
been  put  an  end  to,  and  there  being  no 
issue,  the  question  is  whether  the  lady  is 
still  bound  by  the  settlement.  I  am  of 
opinion  that  she  is  not  bound  by  it.*'  It 
will  be  observed,  however,  that  in  this 
case  there  was  a  failure  of  the  motive 
which  had  induced  the  creation  of  the 
voluntary  trust. 

In  several  modern  English  authorities 
there  appeared  a  strong  tendency  to  in- 
sist upon  the  presence  of  a  power  of 
revocation  in  voluntary  settlements;  and 
the  doctrine  was  on  the  point  of  being 
pushed  beyond  its  legitimate  bounds, 
when  it  was  arrested  by  two  recent  de- 
cisions of  the  Court  of  Appeals  in  Chan- 
cery. The  cases  in  which  the  doctrine 
was  carried  to  extreme  lengths  are 
Cmau  T.  Arkworth,  L.  R.  8  Eq.  558; 
Everltt  V.  Eneritt,  10  Id.  405,  and  Hall 
V.  Hall,  14  Id.  365.  Coutls  v.  Ackwortk 
could,  indeed,  be  supported  on  the  ground 
that  the  settlor  had  no  independent 
advice,  but  relied  upon  the  solicitor  of 
the  party  who  was  benefited  by  the  set- 
tlement ;  but  Everitt  v.  Eoeritt  was  not 
favorably  rejrarded  in  Philtipn  v.  Mul- 
lings,  L.  R.  7  Ch.  244;  and  the  judg- 
ment in  Hull  V.  //a//,  was  reversed  on 
appeal ;  L.  R.  8  Ch.  430.  In  Phillips  v. 
Mullingn,  Lord  Hathbrlbt,  after  advert- 
ing to  the  rule  that  any  one  taking  any 
advantage  under  a  voluntary  deed,  and 
setting  it  up  against  the  donor,  must 
show  that  he  thoroughly  understood 
what  he  was  doing,  or  at  all  events  was 
protected  by  independent  advice,  and 
also  to  the  rule  that  where  a  person  ex- 
ecutes a  voluntary  irrejpcable  deed,  it 
must  be  shown,  in  order  to  support  the 
deed,  that  the  nature  thereof  was  thor- 
oughly-understood by  the  party  executing 

Vol.  XXII.— 24 


it,  reached  the  conclusion  that  whether 
there  should  be  a  power  of  revocation  or 
not  depends  upon  circumstances  ;  and 
that  *'  it  cannot  be  laid  down  as  a  general 
rule  that  such  a  deed  would  be  voidable 
unless  it  contained  a  power  of  revoca- 
tion." But  in  Hall  v.  Hall,  L.  R,  8 
Ch.  430,  the  whole  subject  was  most 
satisfactorily  discussed  and  the  authori- 
ties reviewed.  In  that  ca^e  a  widow  ex- 
ecuted a  deed,  which  she  had  instructed 
her  solicitor  to  prepare,  settling  certain 
houses  and  buildings  on  herself  for  her 
life  and  after  her  death  for  the  benefit 
of  her  children.  There  was  no  suj;ges- 
tion  made  to  her  that  the  deed  ought  to 
contain  a  power  of  revocation.  Some 
years  afterwards  she  burnt  it,  and  ex- 
pressed her  satisfaction  at  having  got 
rid  of  it.  It  was  held  that  the  deed  was 
ralid,  and  was  not  affected  by  the  want 
of  a  power  of  revocation.  *'  The  true 
rule,"  said  Lord  Justice  Jambs,  *Ss 
that  which  was  laid  down  by  Lord  Jus- 
tice Turner  in  Toker  v.  Tohr,  3  D.  J. 
k  S.  487,  491,  that  the  absence  of  • 
power  of  revocation  is  a  circumstance  !• 
be  taken  into  account,  and  is  of  more 
or  less  weight  according  to  the  other 
circumstances  of  each  case."  See  also- 
Henshall  v.  Fereday,  29  Law  Times  4€v 
where,  under  the  circumstances,  th»  vol- 
untary deed  was  set  aside.  Reference- 
may  also  be  had  to  Cooke  v»  LamotU^ 
15  Beav.  234,  and  Wollaston  v.  Tribe,. 
L.  R.  9  Eq.  44. 

Besides  the  principal  case,  we  have 
found  but  one  American  decision  where 
this  doctrine  has  been  discussed  and  ap- 
plied. The  case  referred  to  is  Evmu  v. 
Rmsefi,  31  Leg.  Int.  125,  in  the  Suprenfll 
Court  of  Pennsylvania,  decided  in  April 
1 874.  The  case  was  this. ;  The  complain  - 
ant,  prior  to  her  marriage,  executcd.a. set- 
tlement conveying  her  propppty.imtrust  to 
pay  the  income  to  herself  for  life,  with 
power  to  appoint  the  capital  by  will 
among  the  children  of  the  marriage,  and 
in  default  of  issue  to  and  among  her 
sisters  and   brother,  and  in  default  of 
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Appointment,  to  them  in  certain  propor-  strament  aside.  The  absence  of  motive 
tions.  The  deed  contoined  no  power  of  is  immaterial,  if  an  intent  to  make  an 
revocation  nor  of  testamentary  appoint-  irrevocable  gift  is  apparent.  And  (it  is 
ment  after  the  cesser  of  the  marriage  in  submitted)  that  this  itttent  is  sufficiently 
her  lifetime,  and  nothing  was  said  at  proved,  in  the  first  instance,  whenever 
or  before  the  time  of  the  execution  of  h  person  of  sound  mind  and  cut  juris 
the  instrument  as  to  the  omission  of  executes  an  instrument  of  whose  con- 
these  powers,  except  that  the  complain*  tents  he  has  been  informed.  Thus  if  a 
ant  was  informed  that  she  could  make  person  of  perfect  mental  capacity,  and 
her  will  if  she  pleased.  There  was  no  under  no  disability,  were  deliberately  to 
issue  of  the  marriage,  and  the  complain-  execute  a  gift  to  an  entire  stranger,  with 
ant  survived  her  husband.  It  was  held  ^  ^u^i  knowledge  of  the  contents  of  the 
that  she  was  entitled  to  a  reconveyance  instrument,  and  without  the  slightest 
by  the  trustees.  The  ground  upon  which  evidence  of  fraud  or  mistake,  it  would 
the  case  was  put  was  that  of  a  mixed  seem  reasonable  that  an  intent  on  the 
mistake  of  law  and  fact ;  the  contingency  part  of  the  settlor  to  make  an  irrevoca- 
which  happened  not  having  been  pre-  ble  gift  of  his  property  should  be  pre- 
sented to  the  mind  of  the  settlor,  and,  sumed. 

therefore,  her  attention  not  harfng  been       Second:  Even  in  the  absence   of  a 

directed  to  the  circumstanco  that  the  certain  and  definite  intent  to 'make  an 

legal  operation  of  the  deed  upon   the  irrevocable  gift,  the  omission  pf  a  power 

happening  of  this  contingency  would  be  of   revocation    will  not,  of   itself,    be 

different  from  what  she  would  have  pro-  enough  to  set  the  instrument  aside,  if 

vided  had  the  contingency  been  suggested  there  exists  a  motive  for  making  and  sns- 

toher.   In  this  case  Chief  Justice  Aonbw  taining  an  irrevocable  gif^ :  e.  g,,  where 

seems  to  have  laid  down  thet  true  rule  the  settlement  is  made  for  the  purpose 

upon  this  subject.     '<  In  the  absetice  of  a  of  the  settlor's  guarding  against  his  own 

certain  intent  to  make  the  gifts  irrevoca-  extravagance  or  dissipation,  as  in  Petre 

W«,**  says  that  learned  judge,  "thoomis-  ▼.  Espinasse,  and  {semble)  Bill  v.  Cure- 

sion  of  a  power  to  revoke  is  primdfade  ion,  supra, 

evidence  of  a  mistake,  and  casts  the  bar-       Third :  But  where  the  deliberate  intent 

den  of  supporting  the  settlement  upon  to  make  an  irrevocable  gift  does  not  ap- 

him  who,  without  consideration  or  motive  P«ar,  and  where  no  motive  for  such  a  gift 

to  benefit  him  or  protect  the  donor^  claims  is  shown,  the   absence   of  a  power  of 

a  mere  gratuity  against  one  who  is  sni  revocation    is  primd  fttcie  evidence  of 

juris  and  capable  of  taking  care  of  his  mistake.    The  rule  is  the  same  when  the 

own  estate.'*  motive  has  failed,  as  was  the  case  in 

From  the  decisions  %vhich  have  been  Hastings  v.  Orde  and  Evans  v.  Russell^ 

here  briefly  discussed  the  following  con-  supra, 
elusions  can  safely  bo  drawn.        ^  Fourth :  It  is  the  dutg  of  the  solicitor 

First:  Where  there  is  a  deliberate  gift,  who  prepares  the  settlement  to  see  that 

with  full  knowledge  of  the  consequences  the  irrevocable  nature  of  the  instmineni 

of  the  act,  made  by  a  person  stci  juris,  is  fully  understood  by  the  settlor :  see 

the  absence  of  a  power  of  revocatien  is  May  on  Volantary  Alienations  452. 
not,  primd  faeitf  enongh  to  set  the  In-  O.  T.  Bispram. 
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Supreme  Court  of  Errors  qf  ConneeticiU. 

STATE  V.  BUCKLEY  and  ANOTHiRt 

The  Act  of  1 872  imposes  a  penalty  on  erery  person  who  shall  keep  a  place  where 
it  is  repated  that  intoxicating  liquors  are  kept  for  sale,  without  having  a  license 
therefor.  Held  to  be  safllcient  that  the  place  was  repatod  to  be  one  where  intoxi- 
cating liquors  were  kept  for  sale,  and  not  necessary  that  it  be  reputed  that  they 
were  kept  for  sale  without  a  license. 

In  a  prosecution  under  this  act  the  accused  claimed  that  the  act  was  unconstitu- 
tional, and  asked  the  court  to  charge  the  jury  that  they  were  judges  of  the  law  as 
well  as  of  the  facts.  The  judge  instructed  the  jury  that  in  a  criminal  case  they 
were  judges  of  the  law  as  well  as  of  the  facts,  but  that  they  were  under  the  same 
obligation  in  the  matter  with  the  judge  on  the  bench,  and  were  not  authorized 
to  say  that  that  is  not  law  which  is  so ;  that  the  Supreme  Court  had  decided  the 
act  to  be  constitutional,  and  that  in  his  opinion  it  was  constitutional ;  that  if  tliey 
decided  that  to  be  unconstitutional  which  the  Supreme  Court  had  decided  to  be 
constitutional,  they  would  disturb  the  foundations  of  law ;  but  that,  after  all,  they 
were  judges  of  the  law,  and  if  on  their  consciences  they  could  say  that  the  act  was 
unconstitutional  they  ought  to  acquit  the  accused.  Held,  on  motion  of  the  accused 
for  a  new  trial,  that  the  charge  was  correct. 

By  statute  the  jury  are  made  the  judges  of  the  law  in  criminal  cases,  tet  not  in 
any  such  sense  that  they  are  at  liberty  to  disregard  the  law.  They  are  to  inquire 
what  the  law  is,  and  where  their  judgment  is  satisfied,  the  law  as  thus  ascertained 
is  binding  upon  them,  and  should  be  their  guide,  whether  it  is  or  is  not  as  they 
may  think  it  ought  to  be. 

Information  to  the  Superior  Court  in  Litchfield  county,  for  a 
violation  of  the  Act  of  1872,  which  provides  that  "  every  person 
who  shall  keep  a  house,  store,  shop,  saloon,  or  other  place,  where 
it  is  reputed  that  spirituous  or  intoxicating  liquors,  ale,  or  lager 
beer,  are  kept  for  sale,  without  having  a  license  therefor,  shall  be 
punished,  &c. ;"  tried  to  the  jury  On  the  plea  of  "not  guilty," 
before  Minor,  J.  Verdict  "  guilty,*  and  motion  for  a  new  trial 
by  the  defendants,     The  case  is  fully  stated  in  the  opinion. 

TT.  W.  Eaton  and  E.  W.  Seymour^  in  support  of  the  Aoikm. 
Fo9ier  and  Fenri^  eontrft. 

Carpenter,  J. — This  motion  presents  two  questions.  The  first 
relates  to  the  construction  of  the  act  on  which  the  prosecution  is 
brought.  The  defendants'  counsel  asked  the  court  to  charge  the 
jury  that  the  state  must  prove  that  the  place  kept  by  the  defend- 
ants was  a  place  in  which  it  was  reputed  that  spirituous  liquors 
were  kept  for  sale ;  and  also,  that  it  was  reputed  that  such  liquors 
were  kept  for  sale  without  a  proper  license  therefor.  The  couft 
declined  to  comply  with  the  last  request,  and  charged  the  jury 
otherwise.     The  instruction  given  was  entirely  correct.     The  mani- 
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fest  intention  of  tbe  legislature  was  to  prohibit  any  person,  not 
having  a  license,  from  keeping  a  place  in  which  it  was  reputed 
that  spirituous,  or  intoxicating  liquors,  &c.,  are  kept  for  sale. 
That  is  the  obvious  meaning  of  the  language  of  the  act,  and  it  would 
be  a  forced  and  unnatural  construction  to  hold  that  the  reputation 
must  extend  beyond  the  matter  of  keeping  for  sale,  and  negative  a 
license. 

The  other  question  arises  from  the  charge  to  the  jury. 

The  defendants  claimed  that  the  act  under  which  they  were  pro- 
secuted was  unconstitutional  and  void.  The  court  submitted  that 
question  to  the  jury,  telling  them  that  they  were  the  judges  of  the 
law  as  well  as  of  the  facts.  The  court  then  added  as  follows : — 
"  But  the  jury  are  the  judges  of  the  law  under  the  same  obligations 
that  attach  to  the  judge  on  the  bench ;  they  are  not  authorized  to 
say  that  that  is  not  law  which  is  the  law  of  the  state.  The  Su- 
preme Court  has  decided  that  section  to  be  constitutional.  The 
judges  of  that  court  are  selected  for  their  learning  in  the  law. 
Will  you  say  it  is  unconstitutional,  when  they  say  it  is  constitu- 
tional ?  The  next  case  to  be  tried  may  be  a  civil  case,  the  law 
applicable  to  which  may  have  been  decided  by  the  same  Supreme 
Court ;  you  would  not  suffer  your  private  views  and  interests  to 
influence  you  to  disregard  the  law  thus  decided.  Neither  have 
you  anything  to  do  with  the  policy  of  the  law ;  that  belongs  to  the 
legislature  which  enacted  it.  Tbe  court  also  says  to  you  that  in 
its  judgment  the  section  of  the  statute,  upon  which  this  prosecution 
is  founded,  is  constitutional.  If  you  decide  that  to  be  unconstitu- 
tional which  the  Supreme  Court  holds  to  be  constitutional,  you 
will  disturb  the  foundations  of  law.  But  after  all,  you  are  the 
judges  of  the  law,  and  if  on  your  consciem^es  you  can  say  this 
section  is  unconstitutional,  then  you  ought  to  acquit  the  accused.*' 

The  defendants  now  claim  that  the  court  in  so  charging  infringed 
upon  the  province  of  the  jury.  Our  statute  on  that  subject  is  as 
follows : — "  The  court  shall  state  its  opinion  to  the  jury,  upon  all 
questions  of  law  arising  in  the  trial  of  a  criminal  cause,  and  sub- 
mit to  their  consideration  both  the  law  and  the  facts,  without  any 
direction  how  to  find  their  verdict."  This  statute  makes  the  jury 
the  judges  of  the  law,  but  not  in  the  sense  in  which  it  is  sometimes 
claimed.  They  are  not  the  judges  of  the  law  in  such  a  sense  that 
they  are  at  liberty  to  disregard  it ;  nor  are  they  in  any  case  at 
liberty  to  set  aside  the  law,  and  substitute  for  it  something  else 
which  suits  their  prejudices  or  caprices  better.     Neither  are  they 
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at  liberty,  if  the  law  applicable  to  the  case  does  not  meet  their  ap- 
proval, to  make  law  for  the  occasion.  But  they  are  to  inquire  what 
the  law  is;  and  when  their  judgment  is  satisfied,  the  law,  as  thus 
ascertained,  is  binding  upon  them,  and  should  be  their  guide, 
whether  it  is  or  is  not  as  they  think  it  ought  to  be.  The  jury 
were  well  told  that  they  were  the  judges  of  the  law  under  the  same 
obligations  that  attach  to  the  judge  on  the  bench.  "  No  one  is 
wiser  than  the  law,"  and  we  may  add  that  no  jury,  however  ca- 
pable and  intelligent  they  may  be,  are  wiser  than  the  law.  The 
judge  and  jury,  and  all  concerned  in  the  administration  of  justice, 
are  equally  bound  by  the  law.  In  that  way,  and  that  alone,  can 
persons  and  property  be  reasonably  protected.  In  that  way,  and 
that  alone,  will  justice  be  impartially  administered.  Any  other  the- 
ory, if  practically  carried  out,  will  sap  the  foundations  of  the  govern- 
ment, and  render  uncertain  and  capricious  the  administration  of 
criminal  law.  A  guilty  man  will  escape  through  the  sympathies 
of  the  jury,  while  the  innocent  will  be  convicted  by  reason  of  their 
prejudices ;  and  what  governs  one  panel  as  law,  will  be  repudiated 
by  another.  , 

*  We  cannot  see  that  the  judge  on  this  trial  violated  these  prin- 
ciples. On  the  contrary,  he  seemed  to  appreciate  their  importance. 
He  evidently  had  strong  convictions  upon  the  question,  and  sought 
to  impress  those  convictions  upon  the  minds  of  the  jury.  He  re- 
ferred to  the  statute,  to  what  was  understood  to  be  the  decision  of 
the  Supreme  Court  in  another  case,  and  to  his  own  opinion.  Thus 
the  jury  could  see  that  there  were  in  favor  of  the  constitutionality 
of  the  law,  the  wisdom  and  judgment  of  the  legislature,  the  decision 
of  the  Supreme  Court,  and  the  opinion  of  the  presiding  judge;  and 
that  they  could  only  declare  it  to  be  unconstitutional  by  assuming 
to  be  superior  in  wisdom  to  all  these. 

The  reference  to  the  principles  governing  in  civil  cases  was  evi- 
dently by  way  of  illustration.  The  jury  could  not  have  under- 
stood that  they  were  bound  by  the  opinion  of  the  court  as  in  civil 
cases,  for  at  the  close  they  were  distinctly  told  that  they  were  the 
judges  of  the  law,  and  that  if  they  conscientiously  believed  that 
the  act  was  unconstitutional  they  ought  to  acquit  the  accused. 
We  do  not  advise  a  new  trial. 

The  question  discussed  in  the  forego-  tion  of  criminal  law.     There  seems  to 

ing  opinion  is  one  always  of  considera-  haT&  been,    in   this  country  especially, 

ble  difficulty,  and  sometimes  productive  no  little    conflict   of  opinion  upon  the 

of  great  uncertainty  in  the  administra-  right  of  the  jury,  independently  of  stat- 
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ate,  to  determine  questions  of  law  in 
criminal  cases.  Mr.  Justice  Stort,  in 
United  Skates  v.  Battiate^  3  Sunaer  340, 
assomee  the  groond,  that  the  jarj  are  no 
more  to  be  regarded  as  rightfully  judges 
of  the  law  in  criminal  than  in  civil  cases  ; 
and  this  rule  is  followed  in  Commonwealth 
V.  Porter^  10  Met.  263,  State  v.  Peirce, 
Xa  N.  H.  536,  and  numerous  other  cases 
in  the  state  courts,  more  or  less  directly 
upon  the  very  point  of  the  lawful  right 
of  juries  to  decide  the  law  in  criminal 
cases.  And  on  the  other  hand,  Mr.  Jus- 
tice Chabb,  in  the  trial  of  Fries,  Ghase^s 
Trialf  by  Evans,  App.  12,  45,  charged 
the  jury  in  favor  of  the  right  of  juries  to 
decide  the  law  in  all  criminal  cases,  upon 
their  own  responsibility.  And  Mr.  Jus- 
tice Baldwin,  in  United  States  r.  Wd- 
son  and  Porter,  1  Bald.  C.  C.  99,  took 
the  same  view,  which  he  somewhat  modi- 
fied in  the  second  trial  of  the  case  :  Id. 
108,  and  in  United  States  r.  Shrive^  Id. 
510.  This  view  is  maintained  in  a  large 
number  of  decisions  in  the  state  courts  : 
State  v.  Wilkiniton,  2  Vt.  48  ;  StaU  v. 
Croteau,  23  Id.  14;  State  v.  Shaw,  6 
Shep.  436 ;  Ross  v.  ComUh,  I  Gratt.  557  ; 
State  T.  Alhn,  I  McOord  525  ;  Holden 
V.  State,  5  Ga.  441  ;  Stater.  Armstrong, 
4  Blackf.  247.  These  lisU  of  authori- 
ties in  favor  of*either  view  of  the  law, 
might  be  very  much  extended.  They 
will  be  found  extensively  cited  in  State 
V.  Croteau,  supra,  in  the  opinion  of  the 
court  by  Mr.  Justice  Hall,  and  in  the 
dissenting  opinion  of  Mr.  Justice  Ben- 
nett, both  of  which  are  very  elaborate 
and  learned,  and  characterized  by  un- 
common ability. 

But  the  real  diflSculty  in  the  case  turns 


far  more  upon  the  wisdom  and  discretion 
of  the  judge,  than  upon  the  abstract 
rights  of  the  jury.  For  since  it  is  clear 
the  jury  have  the  right  to  rcjudge  any 
question  of  law  involved  in  a  criminal 
cause,  and  to  settle  it  in  their  own  way, 
without  regard  to  the  directions  of  the 
court,  and  thus  to  acquit  the  accused  by 
a  general  verdict,  upon  the  mere  fancy 
that  the  law  is  not  wise  or  useful,  which 
it  is  easy  to  dignify  by  the  name  of  un- 
constitutional;  and  such  verdict  will 
be  final,  as  the  court  cannot  grant  a 
new  trial  after  such  verdict,  and  as  all 
this  is  confessedly  true,  there  seenas  no 
great  use  in  having  much  controversy 
upon  the  question  whether  this  is  the  le- 
gitimate right  of  the  jury,  or  only  a 
power,  which  juries  sometimes  assert,  in 
vindication  of  what  they  may,  rather  in- 
definitely, call  justice. 

But  we  apprehend  there  will  never  be 
much  controversy  on  these  points  be- 
tween court  and  jury  where  the  jury  are 
fairly  and  respectfully  allowed  their  pro- 
per function  in  deciding  cases.  We 
know  indeed  that  juries  sometimes  prove 
restive,  out  of  mere  conceit,  and  a  false 
sense  of  the  imi>ortance  of  their  own 
office ;  but  this  is  seldom  the  case,  with 
properly  educated  jurors,  unless  they  are 
over  educated,  a  matter  we  briefly  alluded 
to  in  the  late  case  of  State  v.  Patterson, 
ante,  Vol.  12.  N.  S.,  p.  655.*  We  have 
said  all  we  desire  to  say  upon  this  topic 
of  jurors  deciding  the  law  in  criminal 
cases,  in  State  t.  McDonnell,  32  Vt.  491, 
531-533,  and  we  should  certainly  not  feel 
justified  in  repeating  it  here. 

I.  F.  R. 


1  We  are  somewhat  surprteed  that  our  cotempomry,  the  London  Solicitor*'  Joanwl.  ihonld  re- 
present our  comments,  in  a  brief  note  to  SlaU  v.  Ftitttrson,  as  having  been  littered  by  the  preeent 
Judge  BttFULD  of  Vermont,  in  the  trial  of  the  cause,  (with  which  he  had  nothing  to  do) ;  or  that 
he  should  suppose  we  were  stiU  acting  as  Judge  in  Vermont  (a  thing  now  fiu*  in  the  past),  and  u«ed 
the  same  freedom  of  criticism  upon  the  bench,  which  we  do  as  a  Journalist.  Whether  the  mtatote- 
ment  of  the  matter  by  our  cotemporary  was  a  mere  blunder,  or  was  half  IntenUoniU.  in  ord«  to 
scire  sp«;Ul  point  to  our  strictures,  they  certainly  were  not  in  his  usual  good  taste.  But  we  think 
we  have  less  cause  of  complaint  than  others  who  had  nothing  to  do  with  either  the  trial  or  the 
strictures,  to  be  thus  made  responsible  for  both. 
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Supreme  Judicial  Court  of  Maine. 

DANIEL  DENNETT,  Exicutob,  v.  SAMUEL  HOPKINSON. 

Unhanrested  crops  go  to  the  derisee  of  the  land  and  not  to  the  executor.  As 
against  the  heirs  at  law  they  go  to  the  executor ;  hut  as  against  a  devisee  thej  do 
not,  unless  it  appear  hy  the  will  that  the  testator  so  intended. 

Hay  in  a  barn  passes  under  a  beqnest  of  *<  all  the  household  furniture  and  other 
articles  of  personal  property  in  and  about  the  buildings." 

Nathan  Hopkinson  made  his  will  February  6th  1864,  by  which 
he  directed  as  follows:  *^ First  I  give,  devise  and  bequeath  to 
Nathan  Hopkinson,  son  of  my  cousin,  Samuel  Hopkinson,  now 
residing  in  the  state  of  Illinois,  my  homestead  farm ;  also  all  the 
live-stock  of  all  kinds  and  all  the  farming  utensils,  implements  and 
tools  not  otherwise  disposed  of  which  I  may  leave  at  my  decease, 
to  have  and  to  hold  to  the  said  Nathan  Hopkinson,  his  heirs  and 
assigns  for  ever." 

Then  followed  twenty-two  pecuniary  legacies  to  distant  relatives, 
friends  and  former  employees  of  the  testator  and  to  a  literary  in- 
stitution. Then  item  ''  24.  Until,  Nathan  Hopkinson,  named  in 
the  first  devise  and  bequest  in  this  will,  shall  arrive  at  the  age  of 
twenty-one  years,  I  give  and  bequeath  the  use,  improvement  and 
income  of  my  said  farm  and  of  the  live-stock  and  farming-tools, 
utensils  and  implements  to  the  said  Samuel  Hopkinson,  bis  father; 
provided  and  on  condition  that  the  said  Samuel  shall  keep  the 
farm,  buildings  and  fences,  tools  and  utensils,  in  as  good  order  and 
condition  as  when  they  shall  be  left  by  me,  and  shall  keep  the 
stock  good  without  diminution  or  depreciation,  and  shall  support 
and  properly  educate  said  Nathan  till  he  arrives  at  full  age.  And 
I  also  give  and  bequeath  all  the  household  furniture  and  other 
articles  of  personal  property  in  and  about  the  buildings  to  the 
said  Samuel,  to  be  used  by  him  till  the  said  Nathan  becomes  of 
age,  and  afterwards  to  the  said  Nathan  as  his  own  property." 

By  the  twenty-fifth  clause,  the  testator  declared  his  intention  to 
dispose  of  his  whole  estate  and  directed  the  division  of  any  surplus, 
after  payment  of  debts  and  legacies  and  satisfying  devises,  among 
those  to  whom  pecuniary  bequests  are  given.  The  next  and  final 
clause  appointed  Daniel  Dennett  executor. 

The  testator  died  August  81st  1868,  never  having  been  married, 
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and  having  neither  parents,  broth<er  nor  sister.  His  namesake,  to 
whom  he  devised  his  farm,  was  living  in  Illinois  with  his  father, 
Samuel  Hopkinson,  and  was  then  about  six  years  old.  The  death 
of  the  testator  was  not  communicated  to  Samuel  and  his  family 
till  October  :^4th  1868.  They  came  to  Maine  and  entered  upon 
])o-Jsession  of  the  farm  and  property  connected  therewith  January 
19th  1869,  and  afterwards  consumed  and  sold  the  hay  and  other 
crops  which  they  found  stored  in  the  buildings  upon  the  place. 

The  item  of  chief  value  was  the  hay,  worth  several  hundred 
dollars,  which  had  been  cut,  and  stowed  in  the  barns  before  August 
31st  1868,  the  day  of  the  testator's  death.  The  other  crops,  corn, 
beans,  potatoes,  &c.,  were  gathered  and  placed  in  the  buildings 
upon  the  estate  after  that  date  by  the  plaintiff,  claiming  to  act  as 
executor.  He  subsequently  demanded  these  articles  of  produce, 
including  the  hay,  of  Samuel  Hopkinson,  after  the  latter  entered 
into  possession  of  the  premises ;  and  upon  his  refusal  to  deliver 
them,  or  pay  for  them,  this  action  of  trover  was  commenced,  which 
was  submitted  to  the  court  upon  the  foregoing  facts  and  such  in- 
ferences as  might  properly  be  drawn  therefrom.  The  substance 
of  the  issue  was  that  each  party  claimed  title  in  himself  to  the 
property  in  controversy  under  the  above-recited  testamentary  pro- 
visions. 

L.  B.  Dennett,  for  plaintiff. — This  is  a  question  of  intention. 
The  word  '*  income"  in  the  devise  to  defendant  is  preceded  by  the 
words  "use  and  improvement,"  showing  that  it  is  only  the  income 
derived  from  such  use  and  improvement  that  is  given  him,  and  not 
the  income  already  acquired  before  the  testator's  death. 

The  condition  attached  to  the  bequest  shows  this.  The  hay 
does  not  pass  because  not  ejuedem  generis  with  the  articles  named. 

Edwin  B.  Smith,  for  defendant,  relied  on  the  distinction  between 
the  rights  of  a  devisee  and  an  heir  at  law  as  to  crops  growing  at 
the  time  of  the  testator's  death,  citing  numerous  text  writers  and 
West  V.  Moore,  8  East  339;  Spencers  Case,  Winch  Rep.  61, 
with  many  cases  in  this  country,  claimed  to  be  analogous,  though 
not  made  directly  upon  this  point.  As  to  the  hay,  he  claimed  it 
to  be  in  its  use  for  carrying  on  the  estate  devised,  ejusdem  generis 
with  the  articles  enumerated. 
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The  opinion  of  the  court  was  delivered  by 

Walton,  J. — Unharvested  crops  go  to  a  devisee  of  the  land 
and  not  to  the  executor.  As  against  the  heirs  at  law  they  go  to 
the  executor ;  but  as  against  a  devisee  they  do  not. 

It  is  not  easy,  says  Mr.  Hargrave,  to  account  for  this  distinction, 
which  gives  corn  growing  to  the  devisee,  but  denies  it  to  the  heir. 
Mr.  Broom  also  expresses  the  same  opinion.  Lord  Ellenborough 
thought  the  distinction  "capricious."  But  they  all  agree  that 
such  is  the  law. 

Mr.  Broom's  statement  of  the  law  is  as  follows :  He  says  that 
where  a  tenant  in  fee  or  in  tail  dies  after  the  corn  has  been  sown, 
but  before  severance,  it  shall  go  to  his  personal  representatives 
and  not  to  the  heir ;  but  if  a  tenant  in  fee  sows  the  land  and 
then  devises  the  land  by  will  and  dies  before  severance,  the  de- 
visees shall  have  the  corn  and  not  the  devisor's  executors  :  Broom's 
Legal  Maxims,  4th  ed.  269. 

Lord  Ellenboroug.h*s  explanation  of  the  distinction  is  as  fol- 
lows :  He  says  that  in  the  testator  himself  the  standing  corn, 
though  part  of  the  realty,  subsists  for  some  purposes  as  a  chattel 
interest,  which  goes  on  his  death  to  his  executors  as  against  the 
heirs,  though  as  against  the  executors  it  goes  to  the  devisee  of  the 
land,  upon  the  presumption  that  such  was  the  intention  of  the  de- 
visor in  favor  of  his  devisee ;  but  that  this  presumption  may  be 
rebutted  by  other  words  in  the  will  which  show  an  intent  that  the 
executor  shall  have  it :    West  v.  MborCy  8  East  839. 

And  in  a  case  tried  before  Chief  Justice  Holt,  where  the  question 
was  whether  corn  growing  passed  to  the  devisee  of  the  land  or  his 
mother,  the  widow,  to  whom  the  testator  had  bequeathed  "  all  his 
goods,  chattels,  &c.,  and  the  stock  of  his  farm,''  the  case  of 
Spencer,  Winch  51,  was  urged,  where  it  was  resolved  that  the 
devisee  of  land  sown  should  have  the  corn  and  not  the  executor  of 
the  devisor;  to  which  it  was  answered,  "  That  is  true,  if  the  in- 
tention of  the  testator  does  not  appear  to  be  otherwise."  And 
Chief  Justice  Holt  held  that  in  that  case  it  did  appear  that  the 
intention  of  the  testator  was  otherwise. 

It  has  been  doubted  whether  Chief  Justice  Holt's  construction 
of  the  will  was  correct,  but  the  decision  is  valuable  as  showing, 
first,  that  the  general  rule  of  law  is  that  a  devisee  of  the  land  will 
hold  the  unharvested  crops ;  second,  that  the  rule  is  based  on  the 
presumption  that  such  was   the  intention  of  the  testator ;  and 
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third,  that  this  presumption  may  be  rebutted  bj  other  clauses  in  the 
will  showing  that  such  was  not  his  intention :  Cox  y.  Godiahcy  6 
East  604,  note. 

And  such  we  take  it  is  the  settled  rule  where  the  common  law 
is  in  force.  It  is  not  only  so  laid  down  in  the  text  books  and 
cases  already  cited  but  in  many  others:  BuUer's  Nisi  Prius  34; 
Co.  Litt.  sect.  68,  note  2  ;  4  Bac.  Ab.,  Bouvier's  ed.  83 ;  1  Chitty's 
General  Practice  92 ;  2  Bl.  Cora.,  Sharswood's  ed.  122,  note  2 ; 
2  Redf.  on  Wills  141  ;  Broom's  Legal  Maxims,  4th  ed.  269 ; 
Gilbert  on  Ev.  214 ;  Cro.  Eliz.  61 ;  Spencers  Case,  Winch  61 ; 
Cox  V.  Godsalvey  6  East  406  ;    West  v.  Moore,  8  Id.  339. 

We  find  on  examination  that  in  many  of  the  states  this  matter 
is  regulated  by  statute,  but  we  are  not  aware  of  any  such  statute 
in  this  state.  There  is  a  provision  that  when  from  any  cause 
there  is  a  delay  in  granting  letters  testamentary,  or  of  adminis- 
tration, a  special  administrator  may  be  appointed,  whose  duty  it 
shall  be  to  collect  all  the  goods,  chattels  and  debts  of  the  deceased, 
control  and  cause  to  be  improved  all  his  real  estate,  and  collect  the 
rents  and  profits  thereof,  aad  preserve  them  for  the  executor  or 
administrator  thereafter  appointed,  &c. :  R.  S.  c.  64,  §  33.  And 
we  find  another  provision  declaring  that  if  any  part  of  the  real 
estate  is  used  or  occupied  by  the  executor  or  administrator,  he 
shall  account  for  the  income  thereof  to  the  devisees  or  heirs  in  the 
manner  ordered  by  the  judge  of  probate,  &c.,  R.  S.  c.  64,  §  55 ; 
but  these  provisions  were  obviously  intended  for  other  purposes 
and  were  not  designed  to  change  the  rule  of  the  common  law  with 
respect  to  the  ownership  of  unharvested  crops.  And  we  are  in- 
clined to  think  the  law  is  best  as  it  is ;  that  although  the  rule 
which  gives  to  the  devisee  of  the  land  the  unharvested  crops  and 
denies  them  to  the  heir  at  law,  may  seem  to  be  unphilosophicaU 
it  is  nevertheless  founded  in  practical  wisdom.  Not  unfrequently 
the  heirs  at  law  are  mere  children,  without  discretion  of  their  own 
to  enable  them  to  care  for  the  growing  crops,  and  without  legal 
guardians  to  aid  them.  They  are  sometimes  scattered  and  far 
away.  The  death  of  the  ancestor  may  be  sudden  and  the  con- 
dition of  his  family  such  that  the  crops,  unharvested  as  well  as 
harvested,  may  be  needed  for  their  immediate  support.  Will  it 
not  be  better,  therefore,  in  the  great  majority  of  cases,  that  all 
the  crops,  the  unharvested  as  well  as  those  that  are  harvested, 
should  be  regarded  as  personal  property,  and  go  to  the  adrainis- 
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trator  ?     We  cannot  resist  the  conviction  that  it  is  better  that  it 
should  be  so. 

Not  so,  however,  of  a  devisee  of  the  land.  He  is  the  selected 
object  of  a  specific  donation.  If  for  any  cause  it  is  probable  that 
he  will  not  be  in  a  condition  to  take  charge  of  it  at  the  donor's 
death,  the  contingency  can  be  provided  for  in  the  will.  It  is  a 
matter  which  the  testator  would  be  likely  to  think  of  and  provide 
for  if  necessary.  If  there  is  no  such  provision  and  the  gift  is  un- 
conditional, without  words  of  limitation  or  restraint,  we  think  it 
may  fairly  be  presumed  that  it  was  the  intention  of  the  donor 
that  his  donee  should  take  the  land,  as  a  grantee  would  take  it, 
with  the  right  to  immediate  possession  and  the  full  enjoyment  of 
all  that  is  growing  upon  it,  as  well  the  unsevered  annual  crops,  as 
the  more  permanent  growth. 

In  this  case  the  homestead  farm  of  the  testator  was  devised  to 
his  cousin  and  his  cousin's  son — the  father  to  have  the  use,  improve- 
ment and  income  of  it  till  the  son  should  arrive  at  age,  who  was 
then  to  have  it  as  his  own  property.  There  is  nothing  in  the 
devising  claAses,  or  in  any  other  part  of  the  will,  to  rebut  the  pre- 
sumption that  the  devisees  were  to  have  the  unharvested  crops 
that  might  be  growing  upon  it  at  the  time  of  the  testator's  death. 
On  the  contrary  the  presumption  is  very  much  strengthened  by 
the  fact  that  the  testator  gave  all  his  live-stock  and  farming  tools, 
and  all  his  household  furniture  and  all  other  articles  of  personal 
property  in  and  about  the  buildings,  to  the  same  persons.  It  is 
impossible  to  except  out  of  these  two  sweeping  clauses  any  of  the 
crops,  whether  harvested  and  in  the  barns,  or  still  growing  upon 
the  land  unharvested.  If  harvested  and  in  the  bams,  they  would 
pass  by  virtue  of  that  clause  in  the  will  which  bequeaths  all 
articles  of  personal  property  in  and  about  the  buildings.  If  not 
harvested  they  passed  as  part  and  parcel  of  the  realty. 

The  result  is  that  this  action,  which  is  trover  by  the  executor 
against  one  of  the  devisees  named  for  the  conversion  of  these 
same  crops  to  his  own  use,  cannot  be  maintained.  As  against  the 
executor  the  defendant's  was  the  better  title. 

Judgment  for  defendant 
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Supreme  Judicial  Court  of  New  Hampnhire. 
BROWN  p.  COLLINS. 

A  person  whose  horses,  frightened  by  a  locomotive,  became  anconlrollable,  ran 
away  with  him,  went  upon  land  of  another,  and  broke  a  post  there,  is  not  liable 
for  the  damage  if  it  was  not  caased  by  any  faalt  on  his  part. 

Trespass  by  Albert  H.  Brown  against  Lester  Collins  to  recover 
the  value  of  a  stone  post,  on  which  was  a  street  lamp,  situated  in 
front  of  his  place  of  business,  in  the  village  of  Tilton.  The  post 
stood  upon  plaintiff  *s  land,  but  near  the  southerly  line  of  the  main 
highway  leading  through  the  village,  and  within  four  feet  of  said 
line.  There  was  nothing  to  indicate  the  line  of  the  highway,  nor 
any  fence,  or  other  obstruction,  between  the  highway  as  travelled 
and  the  post. 

The  highway  crosses  the  railroad  near  the  place  of  accident,  and 
the  stone  post  stood  about  fifty  feet  from  the  railroad  track  at  the 
crossing.  The  defendant  was  in  the  highway,  at  or  near  the  rail- 
road crossing,  with  a  pair  of  horses,  loaded  with  grain,  going  to 
the  grist-mill  in  Tilton.  The  horses  became  frightened  by  an  en- 
gine on  the  railroad  near  the  crossing,  and  by  reason  thereof  be- 
came unmanageable,  and  ran,  striking  the  post  with  the  end  of  the 
pole,  and  breaking  it  off  near  the  ground,  destroying  the  lamp  with 
the  post.  No  other  injury  was  done  by  the  accident.  The  shock 
produced  by  the  collision  with  the  post  threw  the  defendant  from 
his  seat  in  the  wagon,  and  he  struck  on  the  ground  between  the 
horses,  but  suffered  no  injury  except  a  slight  concussion.  The 
defendant  was  in  the  use  of  ordinary  care  and  skill  in  managing 
his  team,  until  they  became  frightened  as  aforesaid. 

The  foregoing  facts  were  agreed  upon  for  the  purpose  of  raising 
the  question  of  the  right  of  plaintiff  to  recover  in  this  action. 

RogerSy  for  the  plaintiff. 

Barnard  and  Sanborn^  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Doe,  J. — It  is  agreed  the  defendant  was  in  the  use  of  ordinary 
care  and  skill  in  managing  his  horses,  until  they  were  frightened ; 
and  that  they  then  became  unmanageable,  and  ran  against  and 
broke  a  post  on  the  plaintiff's  land.     It  is  not  explicitly  stated 
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that  the  defendant  was  without  actual  fault,  that  he  was  not  guilty 
of  any  malice  or  unreasonable  upskilfulness  or  negligence,  but  it 
is  to  be  inferred  that  the  fact  was  so,  and  we  decide  the  case  on 
that  ground.  We  take  the  case  as  one  where,  without  actual  fault 
in  the  defendant,  his  horses  broke  from  his  control,  ran  away  with 
him,  went  upon  the  plaintiff's  land,  and  did  damage  there  against 
the  will,  intent  and  desire  of  the  defendant. 

Sir  Thomas  Raymond's  report  of  Lambert  ^  Olliot  v.  Bes^ey^ 
T.  Raym.  421 ;  and  Bessey  v.  Olliot  ^  Lambert^  T.  Raym.  467,  is, 
"  The  question  was  this  :  A  gaoler  takes  from  the  bailiff  a  prisoner 
arrested  by  him  out  of  the  bailiff's  jurisdiction.  Whether  the 
gaoler  be  liable  to  an  action  of  false  imprisonment  ?  And  the 
judges  of  the  Common  Pleas  did  all  hold  that  he  was,  and  of  that 
opinion  I  am,  for  these  reasons : — 

"  I.  In  all  civil  acts,  the  law  doth  not  so  much  regard  the  in- 
tent of  the  actor,  as  the  loss  and  damage  of  the  party  suffering ; 
and  therefore,  Mich.  6  E.  4,  7  a.  pi.  18.  Trespass  quare  vi  et 
armis  clausum  fregity  et  herham  suam  pedibus  calcando  consump- 
sit  in  six  acres.  The  defendant  pleads  that  he  hath  an  acre  lying 
next  the  said  six  acres,  and  upon  it  a  hedge  of  thorns ;  and  he  cut 
the  thorns,  and  they,  ipso  invito^  fell  upon  the  plaintiff's  land,  and 
the  defendant  took  them  off  as  soon  as  he  could,  which  is*  the  same 
trespass ;  and  the  plaintiff  demurred ;  and  adjudged  for  the  plain- 
tiff; for  though  a  man  doth  a  lawful  thing,  yet  if  any  damage  do 
thereby  befall  another,  he  shall  answer  for  it,  if  he  could  have 
avoided  it.  As,  if  a  man  lop  a  tree,  and  the  boughs  fall  upon 
another  ipso  invito^  yet  an  action  lies.  If  a  man  shoot  at  butts, 
and  hurt  another  Unawares,  an  action  lies.  I  have  land  through 
which  a  river  runs  to  your  mill,  and  I  lop  the  fallows  growing 
upon  the  liver  side,  which  accidentally  stops  the  water  so  as  your 
mill  is  hindered,  an  action  lies.  If  I  am  building  my  own  house, 
and  a  piece  of  timber  falls  on  my  neighbor's  house  and  breaks 
part  of  it,  an  action  lies.  If  a  man  assault  me,  and  I  lift;  up  my 
staff  to  defend  myself,  and  in  lifting  it  up,  hit  another,  an  action  lies 
by  that  person,  and  yet  I  did  a  lawful  thing.  And  the  reason  of 
all  these  cases  is,  because  he  that  is  damaged  ought  to  be  recom- 
pensed. But  otherwise  it  is  in  criminal  cases,  for  there  actus  non 
facit  ream  nisi  mens  sit  rea, 

"  Guilbert  v.  Shme^  Mich.  23  Car,  1,  B.  R. ;  Stile  72.  Tres- 
pass for  entering  his  close,  and  taking  away  his  horse.  The  de- 
fendant pleads  that  he,  for  fear  of  his  life,  by  threats  of  twelve 
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men,  went  into  the  plaintiff's  close  and  took  the  horse.  The  plain- 
tiff demurred,  and  adjudged  for  the  plaintiff,  because  threats  could 
not  excuse  the  defendant,  and  make  satisfaction  to  the  plaintiff. 

"  Weaver  v.  TTarrf,  Hob.  134.  Trespass  of  assault  and  battery. 
The  defendant  pleads  that  he  was  a  trained  soldier  in  London,  and 
he  and  the  plaintiff  were  skirmishing  with  their  company,  and  the 
defendant,  with  his  musket,  casualiter  et  per  ivfortuniam  et  contra 
voluntatem  suam,  in  discharging  of  his  gun  hurt  the  plaintiff,  and 
resolved  no  good  plea.  .  So  here,  though  the  defendant  knew  not 
of  the  wrongful  taking  of  the  plaintiff,  yet  that  will  not  make  any 
recompense  for  the  wrong  the  plaintiff  hath  sustained  *  *  *  But 
the  three  other  judges  resolved  that  the  defendant,  the  gaoler, 
could  not  be  charged,  because  he  could  not  have  notice  whether 
the  prisoner  was  legally  arrested  or  not/* 

in  Fletcher  v.  Rylandsy  L.  E.  3  H.  L.  330,  Lord  C^anworth 
said,  ^^  In  considering  whether  a  defendant  is  liable  to  a  plaintiff 
for  damage  which  the  plaintiff  may  have  sustained,  the  question 
in  general  is  not  whether  the  defendant  has  acted  with  due  care 
and  caution,  but  whether  his  acts  have  occasioned  the  damage. 
This  is  all  well  explained  in  the  old  case  of  Lambert  v.  Bessey^ 
T.  Raym.  421,  reported  by  Sir  Thomas  Raymond,  and  the  doc- 
trine is  founded  on  good  sense.  For  when  one  person,  in  managing 
his  own  affairs,  causes,  however  innocently,  damage  to  another, 
it  is  obviously  only  just  that  he  should  be  the  party  to  suffer." 

The  head-note  of  Weaver  v.  Ward,  Hob.  134,  is,  "If  one 
trained  soldier  wound  another  in  skirmishing  for  exercise,  an  action 
of  trespass  will  lie,  unless  it  shall  appear,  from  the  defendant's  plea, 
that  he  was  guilty  of  no  negligence,  and  that  the  injury  was  inevita- 
ble." The  reason  of  the  decision,  as  reported,  was  this :  "  For  though 
it  were  agreed  that  if  men  tilt  or  tourney  in  the  presence  of  the 
king,  or  if  two  masters  of  defence,  playing  their  prizes,  kill  one 
another,  that  this  shall  be  no  felony,  or  if  a  lunatic  kill  a  man,  or 
the  like ;  because  felony  must  be  done  animo  felonico.  Tet  in 
trespass,  which  tends  only  to  give  damages  according  to  hurt  or 
loss,  it  is  not  so ;  and  therefore  if  a  lunatic  hurt  a  man  he  shall 
be  answerable  in  trespass ;  and  therefore  no  man  shall  be  accused 
of  a  trespass  (for  this  is  the  nature  of  an  exci»e,  and  not  of  a 
justification,  prout  ei  bene  licuit)^  except  it  may  be  judged  utterly 
without  his  fault ;  as  if  a  mau^  by  force  take  my  hand  and  strike 
you  ;  or  if  here  the  defendant  had  said  that  the  plaintiff  ran  across 
his  piece  when  it  was  discharging  ;  or  had  set  forth  the  case  with 
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the  circumstances,  so  as  it  had  appeared  to  the  court  that  it  had 
been  inevitable,  and  that  the  defendant  had  committed  no  negli- 
gence to  give  occasion  to  the  hurt." 

There  may  be  some  ground  to  argue,  that  ^^  utterly  without  his 
fault,"  "inevitable,"  and  "no  negligence,"  in  the  sense  intended 
in  that  case,  mean  no  more  than  the  modem  phrase  "  ordinary  and 
reasonable  care  and  prudence  " ;  and  that,  in  such  a  case,  at  the 
present  time,  to  hold  a  plea  good  that  alleges  the  exercise  of  rea- 
sonable care,  without  setting  forth  all  "  the  circumstances  "  or  evi- 
dence sustaining  the  plea,  would  be  substantially  in  compliance 
with  the  law  of  that  case,  due  allowance  being  made  for  the  difference 
of  legal  language  used  at  different  periods,  and  the  difference  in 
the  forms  of  pleading.  But  the  drift  of  the  ancient  English  authori- 
ties on  the  law  of  torts,  seems  to  differ  materially  from  the  view  now 
prevailing  in  this  country.  Formerly  in  England  there  seems  to 
have  been  no  well-defined  test  of  an  actionable  tort.  Defendants 
were  often  held  liable  "  because,"  as  Raymond  says,  "  he  that  is 
damaged  oaght  to  be  recompensed  " :  and  not  because,  upon  some 
clearly  stated  principle  of  law  founded  on  actual  culpability,  pub- 
lic policy,  or  natural  justice,  he  was  entitled  to  compensation  from 
the  defendant.  The  law  was  supposed  to  regard  "  the  loss  and 
damage  of  the  party  suffering,"  more  than  the  negligence  and 
blameworthiness  of  the  defendants :  but  how  much  more  it  regarded 
the  former  than  the  latter,  was  a  question  not  settled,  and  very 
little  investigated.  "  The  loss  and  damage  of  the  party  suffering," 
if  without  relief,  would  be  a  hardship  to  him ;  relief  compulsorily 
furnished  by  the  other  party,  would  often  be  a  hardship  to  him  : 
when  and  why  the  ^'  loss  and  damage  "  should,  and  when  and  why 
they  should  not,  be  transferred  from  one  to  the  other,  by  process 
of  law,  were  problems  not  solved  in  a  philosophical  manner.  There 
were  precedents,  established  upon  superficial,  crude  and  undi- 
gested notions :  but  no  application  of  the  general  system  of  legal 
reason  to  this  subject. 

Mr.  Holmes  says,  **  It  may  safely  be  stated  that  all  the  more 
ancient  examples  are  traceable  to  conceptions  of  a  much  ruder 
sort  (than  actual  fault),  and  in  modern  times  to  more  or  less  defi- 
nitely thought-out  views  of  public  policy.  The  old  writs  in  tres- 
pass did  not  allege,  nor  was  it  necessary  to  show,  anything  savoring 
of  culpability.  It  was  enough  that  a  certain  event  had  happened, 
and  it  was  not  even  necessary  that  the  act  should  be  done  inten- 
tionally, though  innocently.     An  accidental  blow  was  as  good  a 
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cause  of  action  as  an  intentional  one.  On  the  other  hand,  when, 
as  in  Bylands  v.  Fletcher^  modern  courts  hold  a  man  liable  for  the 
escape  of  water  from  a  reservoir  which  he  has  built  upon  his  land, 
or  for  the  escape  of  cattle,  although  he  is  not  alleged  to  have  been 
negligent,  they  do  not  proceed  upon  the  ground  that  there  is  an 
element  of  culpability  in  making  such  a  reservoir,  or  in  keeping 
cattle  sufficient  to  charge  the  defendant  as  soon  as  a  damnum 
occurs,  but  on  the  principle  that  it  is  politic  to  make  those  who  go 
into  extra-hazardous  employments  to  take  the  risk  on  their  own 
shoulders."  He  alludes  to  the  fact  that  "  there  is  no  certainty 
what  will  be  thought  extra-hazardous  in  a  certain  jurisdiction  at 
a  certain  time,"  but  suggests  that  many  particular  instances  point 
to  the  general  principle  of  liability  for  the  consequences  of  extra- 
hazardous undertakings  as  the  tacitly-assumed  ground  of  decision : 
7  Am.  Law  Rev.  652,  653,  662 ;  2  Kent  Com.  12th  ed.  561,  n.  1 ; 
4  Id.  110,  n.  1.  If  the  hazardous  nature  of  things  or  of  acts  is 
adopted  as  the  test  or  one  of  the  tests,  and  the  English  authori- 
ties are  taken  as  the  standard  of  what  is  to  be  regarded  as  hazard- 
ous, "  it  will  be  necessary  to  go  the  length  of  saying  that  an  owner 
of  real  property  is  liable  for  all  damage  resulting  to  his  neighbor's 
property  from  anything  done  upon  his  own  land,"  {McUUKb  ar- 
gument in  Fletcher  y.  Rylands^  L.  R.  1  Ex.  272,)  and  that  an 
individual  is  answerable  ''  who,  for  his  own  benefit,  makes  an  im- 
provement on  his  own  land  according  to  his  best  skill  and  diligence, 
and  not  foreseeing  it  will  produce  any  injury  to  his  neighbor  if 
he  thereby  unwittingly  injure  his  neighbor:"  Gibbs,  C.  J.,  in 
LuU(m  V.  Clarke^  6  Taunt.  44 ;  approved  by  Blackburn,  J.,  in 
Fletcher  v.  Rylands^  L.  R.  1  Ex.  286.  If  danger  is  adopted  as  a 
testy  and  the  English  authorities  are  abandoned,  the  fact  of  danger 
controverted  in  each  case  will  present  a  question  for  the  jury,  and 
expand  the  issue  of  tort  or  no  tort  into  a  question  of  reasonable- 
ness in  a  form  much  broader  than  has  been  generally  used ;  or 
courts  will  be  left  to  devise  tests  of  peril  under  varying  influences 
of  time  and  place  that  may  not  immediately  produce  a  uniform, 
consistent  and  permanent  rule. 

It  would  seem  that  some  of  the  early  English  decisions  were 
based  on  a  view  as  narrow  as  that  which  regards  nothing  but  the 
hardship  "of  the  party  suflFering ;"  disregards  the  question  whether 
by  transferring  the  hardship  to  the  other  party  anything  more  will 
be  done  than  substitute  one  suffering  party  for  another ;  and  does 
not  consider  what  legal  reason  can  be  given  for  relieving  the  party 
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who  has  suffered  by  making  another  suffer  the  expense  of  his 
relief.  For  some  of  those  decisions  better  reasons  may  now  be 
given  than  were  thought  of  when  the  decisions  were  announced, 
but  whether  a  satisfactory  test  of  an  actionable  tort  can  be  ex- 
tracted from  the  ancient  authorities  ;  and  whether  the  few  modem 
cases  that  carry  out  the  doctrine  of  those  authorities  as  far  as  it 
is  carried  in  Fletcher  v.  Rylands^  3  H.  &  C.  774 ;  L.  R.  1  Ex. 
265,  L.  R.  3  H.  L.  330,  can  be  sustained,  is  very  doubtful.  The 
current  of  American  authority  is  very  strongly  against  some  of 
the  leading  English  cases. 

One  of  the  strongest  presentations  of  the  extreme  English  view, 
is  by  Blackburn,  J.,  who  says  in  Fletcher  v.  Eylands,  L.  R.  1  Ex. 
278,  280,  281,  282 :  "  We  think  that  the  true  rule  of  law  is,  that 
the  person  who  for  his  own  purposes,  brings  on  his  lands,  and 
collects  and  keeps  there,  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  in  at  his  peril,  and,  if  he  does  not  do  so,  is  primd 
facie  answerable  for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself  by  showing  that  the 
escape  was  owing  to  the  plaintiff's  default :  or  perhaps  that  the 
escape  was  the  consequence  of  vis  major  or  the  act  of  God ;  but  as 
nothing  of  this  sort  exists  here,  it  is  unnecessary  to  inquire  what 
excuse  would  be  suflScient.  The  general  rule,  as  above  stated, 
seems,  on  principle,  just.  The  person  whose  grass  or  corn  is  eaten 
down  by  the  escaping  cattle  of  his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neighbor's  reservoir,  or  whose  cellar 
is  invaded  by  the  filth  of  his  neighbor's  privy,  or  whose  habitation 
is  made  unhealthy  by  the  fumes  and  noisome  vapors  of  his  neigh- 
bor's alkali  works,  is  damnified  without  any  fault  of  his  own  :  and 
it  seems  but -reasonable  and  just,  that  the  neighbor  who  has  brought 
something  on  his  own  property  which  was  not  naturally  there,  harm- 
less to  others,  so  long  as  it  is  confined  to  his  own  property,  but 
which  he  knows  to  be  mischievous  if  it  gets  on  his  neighbor's,  should 
be  obliged  to  make  good  the  damage  which  ensues  if  he  does  not 
succeed  in  confining  it  to  his  own  property.  But  for  his  act  iin 
bringing  it  there,  no  mischief  could  have  accrued,  and  it  seems  but 
just  that  he  should  at  his  peril  keep  »t  there  so  that  no  mischief 
may  accrue  or  answer  for  the  natural  and  anticipated  consequences. 
And  upon  authority,  this  we  think  is  established  to  be  the  law, 
whether  the  things  so  brought  be  beasts,  or  water,  or  filth,  or 
stenches.     The  case  that  has  most  commonly  occurred  and  which 
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is  most  frequently  to  be  found  in  the  books,  is  as  to  the  obligation 
of  the  owner  of  cattle  which  he  has  brought  on  his  land  to  prevent 
their  escaping  and  doing  mischief.  The  law  as  to  them  seems  to 
be  perfectly  settled  from  early  times  :  the  owner  must  keep  them 
in  at  his  peril,  or  he  will  be  answerable  for  the  natural  consequences 
of  their  escape ;  that  is  with  regard  to  tame  beasts.  For  the  grass 
they  eat  and  trample  upon,  though  not  for  any  injury  to  the  person 
of  others,  for  our  ancestors  have  settled  that  it  is  not  the  general 
nature  of  horses  to  kick,  or  bulls  to  gore  (or  he  might  have  added, 
dogs  to  bite),  but  if  the  owner  knows  that  the  beast  has  a  vicious 
propensity  to  attack  man,  he  will  bo  answerable  for  that  too.  *  *  * 
In  these  latter  authorities  (relating  to  animals  called  mischievous 
or  ferocious),  the  point  under  consideration  was  damages  to  the 
person,  and  what  was  decided  was,  that  where  it  was  known  that 
hurt  to  the  person  was  the  natural  consequence  of  the  animal  being 
loose,  the  owner  should  be  responsible  in  damages  for  such  hurt, 
though  where  it  was  not  known  to  be  so,  the  owner  was  not  respon- 
sible for  such  damages,  but  where  the  damage  is  like  eating  grass 
or  other  ordinary  ingredients  in  damage  feasant,  the  natural  con- 
sequences of  the  escape,  the  rule  as  to  keeping  in  the  animal  is  the 
same.  *  *  *.  There  does  not  appear  to  be  any  difference  in 
principle,  between  the  extent  of  the  duty  cast  on  him  who  brings 
cattle  on  his  land  to  keep  them  in  and  the  extent  of  the  duty  im- 
posed on  him,  who  brings  on  his  land  water  filth  or  stenches  or 
any  other  thing  which  will,  if  it  escape,  naturally  do  damage,  to 
prevent  their  escaping  and  injuring  his  neighbor." 

This  seems  to  be  substantially  an  adoption  of  the  early  authori- 
ties, and  an  extension  of  the  ancient  practice  of  holding  the  de- 
fendant liable  in  some  cases  on  the  partial  view  that  regarded  the 
misfortune  of  the  plaintiff  upon  whom  a  damage  had  fallen,  and  re- 
quired no  legal  reason  for  transferring  the  damage  to  the  defend- 
ant. The  ancient  rule  was,  that  a  person  in  whose  house,  or  on 
whose  land,  a  fire  accidentally  originated  which  spread  to  his 
neighbor's  property  and  destroys  it,  must  make  good  the  loss : 
FillUer  v.  Phippard,  11  A.  k  E.  (N.  S.)  347,  354 ;  Tubervil  v. 
^Stamp,  1  Comyns  32,  s.  c.  1  Salk.  13 ;  Com.  Dig.  Action  upon 
ihe  case  for  negligence^  (A.  C);  1  Arch.  N.  P.  539;  Fletcher  v. 
Ri/lands,  3  H.  &  C.  790,  793 ;  Bussell  v.  Fahyan,  34  N.  H.  218, 
525.  No  inquiry  was  made  into  the  reason  of  putting  upon  him 
his  neighbor's  loss  as  well  as  his  own.  The  rule  of  such  cases  is 
applied  by  Blackburn  to  everything  which  a  man  brings  on  his 


Digitized  by  VjOOQ IC 


BROWN  o.COLUNS.  871 

land  which  will,  if  it  escape,  naturally  do  damage.  One  result  of 
such  a  doctrine  is,  that  every  one  building  a  fire  on  his  own  hearth 
for  necessary  purposes  with  the  utmost  care,  does  so  at  the  peril, 
not  only  of  losing  his  own  house,  but  of  being  irretrievably  ruined 
if  a  spark  from  his  chimney  starts  a  conflagration  which  lays  waste 
the  neighborhood.  *'  In  conflict  with  the  rule  as  laid  down  in  the 
English  cases  is  a  class  of  cases  in  reference  to  damage  from  fire 
communicated  from  the  adjoining  premises.  Fire,  like  water  or 
steam,  is  likely  to  produce  mischief  if  it  escapes  and  goes  beyond 
control ;  and  yet  it  has  never  been  held  in  this  country  that  one 
building  a  fire  upon  his  own  premises  can  be  made  liable  if  it  es- 
capes upon  his  neighbor's  premises  and  does  him  damage  without 
proof  of  negligence:"  LoBee  v.  Buchanan^  51  N.  Y.  476,  487. 

Everything  that  a  man  can  bring  on  his  land  is  capable  of  es- 
caping against  his  will  and  without  his  fault ;  with  or  without 
assistance  in  some  form,  solid,  liquid  or  gaseous,  changed  or  un- 
changed by  the  transforming  processes  of  nature  or  art,  and  of 
doing  damage  after  its  escape.  Moreover,  if  there  is  a  legal  prin- 
ciple that  makes  a  man  liable  for  the  natural  consequences  of  the 
escape  of  things  which  he  brings  on  his  land,  the  application  of 
such  a  principle  cannot  be  limited  to  those  things.  It  must  be 
applied  to  all  his  acts  that  disturb  the  original  order  of  creation, 
or  at  least  to  all  things  which  he  undertakes  to  possess  or  control 
anywhere,  and  which  were  not  used  and  enjoyed  in  what  is  called 
the  natural  or  primitive  condition  of  mankind,  whatever  that  may 
have  been.  This  is  going  back  a  long  way  for  a  standard  of  legal 
rights,  and  adopting  an  arbitrary  test  of  responsibility  that  con- 
founds all  degrees  of  danger ;  pays  no  heed  to  the  essential  ele- 
ments of  actual  fault ;  puts  a  clog  upon  natural  and  reasonably- 
necessary  uses  of  matter,  and  tends  to  embarrass  and  obstruct 
much  of  the  work  which  it  seems  to  be  man's  duty  carefully  to  do. 
The  distinction  made  by  Lord  Cairns,  Rylanda  v,  Fletcher^  L.  R. 
3  H.  L.  330,  between  a  natural  and  a  non-natural  use  of  land,  if 
he  meant  anything  more  than  the  difference  between  a  reasonable 
use  and  an  unreasonable  one,  is  not  established  in  the  law.  Even 
if  the  arbitrary  test  were  applied  only  to  things  which  a  man 
brings  on  his  land,  it  would  still  recognise  the  peculiar  rights  of 
savage  life  in  a  wilderness ;  ignore  the  rights  growing  out  of  a 
civilized  state  of  society,  and  make  a  distinction  not  warranted  by 
the  enlightened  spirit  of  the  common  law ;  it  would  impose  a 
penalty  upon  efforts  made  in  a  reasonable,  skilful  and  careful 
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manner  to  rise  above  a  condition  of  barbarism.  It  is  impossible 
that  legal  principle  can  throw  so  serious  an  obstacle  in  the  way  of 
progress  and  improvement.  Natural  rights  are,  in  general,  legal 
rights ;  and  the  rights  of  civilization  are,  in  a  legal  sense,  as 
natural  as  any  others.  "  Most  of  the  rights  of  property,  as  well 
as  of  person,  in  the  social  state  are  not  absolute  but  relative  ;*' 
Losee  v.  Buchanan^  61  N.  Y.  485 ;  and  if  men  ever  were  in  any 
other  than  the  social  state,  it  is  neither  necessary  nor  expedient 
that  they  should  now  govern  themselves  on  the  theory  that  they 
ought  to  live  in  some  other  state.  The  common  law  does  not 
usually  establish  tests  of  responsibility  on  any  other  basis  than  the 
propriety  of  their  living  in  the  social  state,  and  the  relative  and 
qualified  character  of  the  rights  incident  to  that  state. 

In  Fletcher  v.  Hi/lands,  L.  R.  1  Ex.  286,  287,  Mr.  Justice 
Blackburn,  commenting  upon  the  remark  of  Mr.  Baron  Martin, 
"  that  when  damage  is  done  to  personal  property,  or  even  to  the 
person,  by  collision,  either  upon  land  or  at  sea,  there  must  be  neg- 
ligence in  the  party  doing  the  damage  to  render  him  legally 
responsible,"  says,  "  This  is  no  doubt  true,  and  as  was  pointed 
out  by  Mr.  Mellish  during  his  argument  before  us,  this  is  not  con- 
fined to  cases  of  collision,  for  there  are  many  cases  in  which 
proof  of  negligence  is  essential,  as  for  instance,  when  an  unruly 
horse  gets  on  the  footpath  of  a  public  street  and  kills  a  passenger, 
{Hammack  v.  White,  11  C.  B.  N.  S.  588,  31  L.  J.  C.  P.  129),  or 
where  a  person  in  a  dock  is  struck  by  the  falling  of  a  bal<i»  of 
cotton,  which  the  defendants*  servants  Are  lowering,  [Scott  v. 
London  Bock  Company,  8  H.  &  C.  596,  85  L.  J.  (Ex.)  17,  220), 
and  many  other  similar  cases  may  be  found.  But  we  think  these 
cases  distinguishable  from  the  present.  Traffic  on  the  highways, 
whether  by  land  or  sea,  cannot  be  conducted  without  exposing 
those  whose  persons  or  property  are  near  it  to  some  inevitable 
risk ;  and  that  being  so,  those  who  go  on  the  highway,  or  have 
their  property  adjacent  to  it,  may  well  be  held  to  do  so,  subject 
to  their  taking  upon  themselves  the  risk  of  injury  from  that  inevi- 
table danger ;  and  persons  who,  by  the  license  of  the  owner,  pass 
near  to  warehouses  where  goods  are  being  raised  or  lowered, 
certainly  do  so  subject  to  the  inevitable  risk  of  accident.  In 
neither  case,  therefore,  can  they  recover  without  proof  of  want 
of  care  or  skill  occasioning  the  accident ;  and  it  is  believed  that 
all  the  cases  in  which  inevitable  accident  has  been  held  an  excuse 
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for  what,  primd  facie,  was  a  trespass,  can  be  explained  on  the 
same  principle,  viz.:  that  the  circumstances  were  such  as  to  show 
that  the  plaintiflF  had  taken  that  risk  upon  himself."  This  would 
be  authority  for  holding,  in  the  present  case,  that  the  plaintiff,  by 
having  his  post  near  the  street,  took  upon  himself  the  risk  of  its 
being  broken  by  an  inevitable  accident,  carrying  a  traveller  off 
the  street.  But  such  a  doctrine  would  open  more  questions  and 
more  difficult  ones  than  it  would  settle.  At  what  distance  from  a 
highway,  would  an  object  be  near  it  ?  What  part  of  London  is 
not  near  a  street  ?  And  then  as  the  defendant  had  as  good  a 
right  to  be  at  home  with  his  horses,  as  to  be  in  the  highway,  why 
might  not  his  neighbor,  by  electing  to  live  in  an  inhabited  country, 
as  well  be  held  to  take  upon  himself  the  risk  of  an  inevitable 
accident  happening  by  reason  of  the  country  being  inhabited,  as 
to  assume  a  highway  risk  by  living  near  a  road  ?  If  neighborhood 
is  the  test,  who  are  a  man*s  neighbors,  but  the  whole  human  race? 
If  a  person  by  remaining  in  England,  is  held  to  take  upon  him- 
self one  class  of  the  inevitable  dangers  of  that  country  because 
he  could  avoid  that  class  by  migrating  to  a  region  of  solitude,  why 
should  he  not,  for  a  like  reason,  also  be  held  to  voluntarily  expose 
himself  to  other  classes  of  the  inevitable  dangers  of  that  country  ? 
And  where  does  this  reasoning  end? 

It  is  not  improbable  that  the  rules  of  liability  for  damage,  done 
by  brutes  or  by  fire,  found  in  the  early  England  cases,  were  intro- 
duced by  sacerdotal  influence,  from  what  was  supposed  to  be  the 
koman  or  the  Hebrew  law :  7  Am.  L.  Rev.  662  note  ;  1  Domat 
Civil  Law  (Strahan's  translation,  2d  ed.)  304,  805,  306,  312,  813 ; 
Exodus  xxi,  28-32,  36 ;  xxii,  5,  6,  9.  It  would  not  be  singu- 
lar if  these  rules  should  be  spontaneously  produced,  at  a  certain 
period  in  the  life  of  any  community.  Where  they  first  appeared 
is  of  little  consequence  in  the  present  inquiry.  They  were  cer- 
tainly introduced  in  England,  at  an  immature  stage  of  English 
jurisprudence  and  an  undeveloped  state  of  agriculture,  manufac- 
tures and  commerce,  when  the  nation  had  not  settled  down  to 
those  modern,  progressive,  industrial  pursuits  which  the  spirit  of 
the  common  law  adapted  to  all  conditions  of  society,  encourages 
and  defends.  They  were  introduced  when  the  development  of 
many  of  the  rational  rules,  now  universally  recognised  as  princi- 
ples of  the  common  law,  had  not  been  demanded  by  the  growth 
of  intelligence,  trade  and  productive  enterprise,  when  the  common 
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law  had  not  been  set  forth  in  the  precedents  as  a  coliercnt  and 
logical  system  on  many  subjects,  other  than  the  tenures  of  real 
estate.  At  all  events,  whatever  may  be  said  of  tlie  origin  of  those 
rules,  to  extend  them  as  they  were  extended  in  Rylands  v.  Fletcher 
seems  to  us  contrary  to  the  analogies  and  the  general  principles 
,  of  the  common  law,  as  now  established.  To  extend  them  to  the 
present  case,  would  be  contrary  to  American  authority,  as  well  as 
to  our  understanding  of  legal  principles. 

The  diflSculty  under  which  the  plaintiff  might  labor,  in  proving 
the  culpability  of  the  defendant,  which  is  sometimes  given  as  a 
reason  for  imposing  an  absolute  liability,  without  evidence  of  negli- 
gence, {Rizford  V.  Smithy  52  N.  H.  355,  359),  or  changing  the 
burden  of  proof,  {Lisbon  v.  Lymarty  49  N.  H.  553,  568,  569, 
574,  575),  seems  not  to  have  been  given  in  the  English  cases 
relating  to  damage  done  by  brutes  or  fire.  And,  however  large 
or  small  the  class  of  cases  in  which  such  a  difiSculty  may  be 
the  foundation  of  a  rule  of  law,  since  the  diflSculty  has  been  so 
much  reduced  by  the  abolition  of  witness  disabilities,  the  present 
case  is  not  one  of  that  class. 

There  are  many  cases  where  a  man  is  held  liable  for  taking,  con- 
verting, ({7.  R.  Co,  V.  Foster^  51  N.  H.  490),  or  destroying  pro- 
perty, or  doing  something  else,  or  causing  it  to  be  done,  inten- 
tionally, under  a  claim  of  right,  and  without  any  actual  fault. 
"  Probably  one-half  of  the  cases,  in  which  trespass  de  bonis  aspor- 
tatis  is  maintained,  arise  from  a  mere  misapprehension  of  legal 
rights."  Metcalp,  J.,  in  Stanley  v.  Gaylord^  1  Cush.  536,  551. 
When  a  defendant  erroneously  supposed,  without  any  fault  of 
either  party,  that  he  had  a  right  to  do  what  he  did,  and  his  act, 
done  in  the  assertion  of  his  supposed  right,  turns  out  to  have  been 
an  interference  with  the  plaintiflTs  property,  he  is  generally  held 
to  have  assumed  the  risk  of  maintaining  the  right  which  he  as- 
serted and  the  responsibility  of  the  natural  consequences  of  his 
voluntary  act.  But  when  there  was  no  fault  on  his  part,  and  the 
damage  was  not  caused  by  his  voluntary  and  intended  act ;  or  by 
an  act  of  which  he  knew,  or  ought  to  have  known,  the  damage 
would  be  a  necessary,  probable  or  natural  consequence ;  or  by  an 
act  which  he  knew,  or  ought  to  have  known  to  be  unlawful ;  we 
understand  the  general  rule  to  be,  that  he  is  not  liable.  In  Brown 
V.  Kendall^  6  Cush.  292,  the  defendant  having  interfered  to  part 
his  dog  and  the  plaintiflTs  which  were  fighting,  in  raising  a  stick 
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for  that  purpose,  accidentally  struck  the  plaintiff,  and  injured 
him.  It  was  held,  that  parting  the  dogs  was  a  lawful  and  proper 
act,  which  the  defendant  might  do,  by  the  use  of  proper  and  safe 
means ;  and  that  if  the  plaintiff's  injury  was  caused  by  such  an 
act  done  with  due  care,  and  all  proper  precautions,  the  defendant 
was  not  liable.  In  the  decision,  there  is  the  important  suggestion 
that  some  of  the  apparent  confusion  in  the  authorities  has  arisen 
from  discussions  of  the  question  whether  a  party's  remedy  is  in 
trespass  or  case,  and  from  the  statement,  that  when  the  injury 
comes  from  a  direct  act,  trespass  lies,  and^  when  the  damage  is 
consequential,  case  is  the  prbper  form  of  action,  the  remark  con- 
cerning the  immediate  effect  of  an  act,  being  made  with  reference 
to  damage  for  which  it  is  admitted  there  is  a  remedy  of  some  kind, 
and  on  the  question  of  the  proper  remedy,  not  on  the  general 
question  of  liability.  Judge  Shaw,  delivering  the  opinion  of  the 
court,  said:  "  We  think  as  the  result  of  all  the  authorities,  the 
rule  is  correctly  stated  by  Mr.  Greenleaf,  that  the  plaintiff  must 
come  prepared  with  evidence  to  show  either  that  the  intention  was 
unlawful,  or  that  the  defendant  was  in  fault;  for  if  the  injury 
was  unavoidable,  and  the  conduct  of  the  defendant  was  free  from 
blame,  he  will  not  be  liable :  2  Greenl.  Ev.,  §§  85  to  92 ;  Wake- 
field V.  Mobinson^  1  Bing.  218.  If,  in  the  prosecution  of  a  lawful 
act,  a  casualty  purely  accidental  arises,  no  action  can  be  supported 
for  an  injury  arising  therefrom :  Davis  v.  Saunders,  2  Chit.  R. 
639;  Com.  Dig.  Battery,  A.  (Day's  ed.)  and  notes:  Vincent  v. 
Stinehaury  7  Verm.  62 ;  James  v.  Campbell,  6  C.  &  P.  372  ; 
Ahlerson  v.  Waistell,  1  C.  &  K.  358." 

Whatever  may  be  the  ruje,  or  the  exception,  or  the  reason  of  it, 
in  cases  of  insanity  ( Weaver  v.  Ward,  Hob.  134 ;  Com.  Dig. 
Battery,  Ay  note  a,  Hammond's  ed. ;  Dormay  v.  Barradaile,  5  M. 
G.  &  S.  380 ;  Sedgwick  on  Damages  455,  456,  2d  ed. ;  Morse  v, 
Crawford,  17  Vt.  499;  Dickinson  v.  Barber,  9  Mass.  225; 
Krom  V.  Schoomaker,  8  Barb.  647 ;  Homer  v.  Marshall,  5  Munf. 
466 ;  Yeates  v.  Reed,  4  Blackf.  463),  and  whatever  may  be  the  full 
legal  definitions  of  necessity,  inevitable  danger,  and  unavoidable 
accident,  the  occurrence  complained  of  in  this  case,  was  one  for 
which  the  defendant  is  not  liable  unless  every  one  is  liable  for  all 
damage  done  by  superior  force  overpowering  him  and  using  him 
or  his  property  as  an  instrument  of  violence.  The  defendant  being 
without  fault,  was  as  innocent  as  if  the  pole  of  his  wagon  had  been 
hurled  on  the  plaintiffs  land  by  a  whirlwind,  or  he  himself,  by  a 
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stronger  man,  had  been  thrown  through  the  plaintifTs  window. 
Upon  the  facts  stated,  taken  in  the  sense  in  which  we  understood 
them,  the  defendant  is  entitled  to  judgment.  1  Ilillard  on  Torts, 
ch.  3,  3d  ed. ;  Losee  v.  Buchanan^  51  N.  Y.  476 ;  Parrot  v.  WelU^ 
15  Wall.  524,  537 ;  Roche  v.  M.  (?.  i.  Co.,  6  Wis.  55 ;  Ea%tman 
V.  Co.,  44  N.  H.  143,  156. 

Case  discharged. 


Supreme  Court  of  Indiana. 

BOARD  OF  COMMISSIONERS  OF  TIPPECANOE  COUNTY  r. 
REYNOLDS. 

In  the  management  of  the  propertv,  business  or  affairs  of  a  corporation  by  the 
president  or  directors  thereof,  they  occupy  a  relation  to  the  stockholders  similar 
to  that  of  trustees  to  cestuis  que  trust. 

Stock  in  a  corporation  is  the  indiTidual  property  of  the  owner,  which  he  may 
sell  or  dispose  of,  like  any  other  property,  as  he  may  see  proper ;  and  the  presi- 
dent and  directors  have  no  control,  power  or  dominion  over  it,  and  no  duty  to 
perform  in  reference  to  its  sale,  unless  it  be  to  see  that  proper  books  and  fiacilitics 
are  furnished  for  its  transfer. 

In  the  purchase  of  stock  by  a  director  or  president  of  a  corporation  from  a 
stockholder,  the  relation  of  trustee  and  cestui  que  trust  does  not  exist  between  them. 

This  was  an  action  by  the  appellant  against  the  appellee,  com- 
menced in  the  Tippecanoe  Circuit  Court,  and  transferred,  on 
change  of  venue,  to  the  White  Circuit  Court. 

The  facts  in  the  case,  as  alleged,  were  in  substance  as  follows : 

The  county  of  Tippecanoe  was  the  owner  of  570  paid-up  shares 
of  the  capital  stock  of  the  Lafayette  and  Indianapolis  Railroad 
Company  of  fifty  dollars  each,  amounting  to  $28,500.  On  June 
24th  1865,  the  total  amountof  the  stock  of  the  company  was  only 
$250,000.  The  road  had  been  built  mainly  from  the  proceeds  of 
bonds  sold,  and  had  by  its  earnings  paid  off  the  bonded  debt,  and 
also  the  floating  debt  was  paid,  or  means  accumulated  and  on  hand 
with  which  to  pay  it.  The  stock  owned  by  the  county  was  at  that 
time  worth  $342,000.  The  defendant  was  the  president  of  the 
company  and  the  principal  manager  of  its  affairs. 

It  was  alleged  by  plaintiff  that  the  condition  of  the  company 
had  been  concealed  by  the  defendant  by  failing  to  declare  divi- 
dends, and  by  representations  that  the  stock  was  not  worth  its 
face,  and  by  failing  to  show  the  condition  of  the  affairs  of  the 
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company.  That  the  plaintiffs  were  ignorant  of  the  value  of  the 
stock,  which  the  defendant  knew. 

That  he  represented  that  the  depreciation  of  the  value  of  the 
stock  had  been  caused  by  losses  sustained  by  the  company,  when 
he  knew  that  the  accumulations  of  the  company  were  sufficient  to 
pay  all  debts  and  losses,  and  leave  the  stock  eleven  hundred  per 
cent,  above  par.  That  under  these  circumstances  the  defendant, 
through  his  agent,  Moses  Fowler,  who  was  also  a  director  of  the 
company,  purchased  the  stock  of  the  county  on  said  24th  day  of 
June  1865,  for  the  sum  of  $25,650,  being  ninety  cents  on  the 
dollar,  and  had  it  transferred  to  one  Wilson  to  hold  as  his  trustee. 

That  the  defendant  was  then  negotiating  to  sell  the  road  to  the 
Indianapolis  and  Cincinnati  Railroad  Company,  and  afterwards 
did  sell  it  for  02,500,000,  secured  by  first-mortgage  bonds  on  the 
road  from  Lafayette  to  Indianapolis,  with  a  further  lien  on  the 
Indianapolis  and  Cincinnati  road. 

Prayer  for  judgment  for  $315,350  in  different  forms  and  for 
general  relief. 

Moses  Fowler  was  originally  made  a  defendant,  but  as  to  him 
the  action  was  dismissed. 

Reynolds  answered  by  general  denial,  and  the  cause  was  tried 
by  the  court,  who  made  what  purported  to  be  a  special  finding, 
but  which  was  regarded  by  the  court  above  as  only  a  general  find- 
ing, it  not  appearing  to  have  been  made  at  the  request  of  either 
party,  and  not  being  signed  by  the  judge,  and  no  conclusions  of 
law  stated. 

The  plaintiff  moved  for  a  new  trial  because  : — 

'*  1.  The  finding  is  contrary  to  law. 

"  2.  It  is  not  supported  by  sufficient  evidence.** 

The  court  overruled  this  motion,  and  the  plaintiff  excepted. 
Final  judgment  was  then  rendered  for  the  defendant  on  the  finding. 

The  opinion  of  the  court  was  delivered  by 
WoRDEN,  J. — Several  errors  are  assigned,  but  only  three  of 
them  are  presented  and  relied  upon : — 

1.  The  striking  out  of  a  part  of  the  prayer  of  the  complaint. 

2.  Overruling  the  motion  for  judgment  on  the  special  finding. 

3.  Overruling  the  motion  for  a  new  trial. 

As  to  the  first  point  made  we  think  the  prayer  of  the  complaint, 
after  striking  out  the  parts  referred  to  in  the  motion,  was  sufficient 
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to  authorize  the  court  to  give  the  plaintiff  any  relief  to  which  he 
might  be  entitled  under  the  facts  alleged. 

There  was  a  prayer  for  judgment  for  a  specific  amount  and  for 
general  relief.  It  is  decided  that  when  the  defendant  answers  any 
relief  may  be  granted  consistent  with  the  case  made  by  the  com- 
plaint :  Manlove  v.  Lewis,  9  Ind.  194 ;  Itesor  v.  ResoVy  Id.  847. 

With  regard  to  the  second  point,  we  have  already  seen  that  the 
special  finding  was  not  made  at  the  request  of  either  party  ;  was 
not  signed  by  the  judge  ;  contains  no  conclusions  of  law,  and,  we 
may  add,  is  not  set  out  in  any  bill  of  exceptions.  We  can,  there- 
fore, only  regard  it  as  a  general  finding  for  the  defendant,  inas- 
much as  the  court  rendered  judgment  upon  it  for  the  defendant : 
The  Peoria,  ^c,  Co.  v.  WaUor,  22  Ind.  73  ;  Smith  v.  JeffHes,  25 
Ind.  377 ;  Davis  v.  Franklin,  Id.  407. 

The  merits  of  the  entire  case,  however,  arise  upon  the  question 
involved  in  the  overruling  of  the  motion  for  a  new  trial,  which  we 
now  proceed  to  consider,  the  evidence  being  in  the  record. 

We  may  remark  here  that  we  have  had  the  benefit  of  a  full  and 
able  argument  on  both  sides,  both  oral  and  written,  by  which  our 
labors  have  been  lightened,  and  we  have  been  greatly  assisted  in 
arriving  at  our  conclusions  in  the  case.  We  have  carefully  con- 
sidered the  evidence  in  the  cause,  and  are  satisfied  that  no  actual 
fraud  was  established  in  the  purchase  of  the  stock  by  the  defend- 
ant from  the  plaintiff.  The  defendant  doubtless  knew  much  more 
about  the  condition  of  the  affairs  of  the  company  and  the  value  of 
the  stock,  both  present  and  prospective,  than  the  plaintiff.  He 
purchased  the  stock  greatly  below  its  real  value,  as  subsequent 
events  established,  but  he  paid  the  market  value  at  the  time,  so 
far  as  it  seems  to  have  had  a  market  value.  Had  the  defendant 
not  been  connected  with  the  company  as  one  of  its  officers,  there 
is  nothing  in  the  case  that  would  furnish  any  reasonable  ground 
to  claim  that  the  purchase  was  in  any  manner  infected  with  fraud. 
It  is  not  shown  by  the  evidence  that  there  was  any  special  trust  or 
confidence  reposed  in  the  defendant  by  the  plaintiffs,  which  was 
violated  by  the  former,  or  of  which  he  took  advantage. 

These  are  the  conclusions  at  which  we  arrive  from  the  evidence, 
which  is  quite  voluminous,  and  cannot  be  set  out  without  extending 
this  opinion  to  an  inadmissible  length.  It  is  very  clear,  according 
to  the  well-established  practice  of  the  court,  that  we  cannot  disturb 
the  finding  of  the  court  below  on   the  ground  of  actual  fraud. 
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Some  other  element  must  enter  into  the  cnse  in  order  to  justify  us 
in  disturbing  the  finding.  This -brings  us  to  the  question  which 
has  been  chiefly  argued  by  counsel,  viz. :  Was  the  defendant,  in 
consequence  of  being  a  director  and  the  president  of  the  company, 
a  trustee  of  the  plaintiff  as  a  stockholder,  whereby  it  became  his 
duty  as  a  purchaser  of  the  stock  to  pay  a  fair  and  adequate  price 
for  it ;  to  take  no  advantage  of  the  relation  which  he  bore  to  the 
company,  or  the  knowledge  acquired  thereby,  and  to  disclose  to 
the  plaintiff  all  the  material  facts  within  his  knowledge,  not  known 
to  the  plaintiff,  affecting  the  value  of  the  stock  ? 

We  are  of  the  opinion,  upon  an  examination  of  such  authorities 
as  have  been  brought  to  our  notice  upon  the  point,  that  the  relation 
of  trustee  and  cestui  que  trust  does  not  exist  in  such  case.  It  is 
said  very  frequently  in  the  books  that  the  directors  of  a  corporation 
are  trustees  of  the  stockholders,  and  that  the  relation  of  trustee 
and  cestui  que  trusty  with  its  consequences,  ejcists  between  them. 
But  these  expressions  must  always  be  understood  to  have  relation 
to  the  cases  to  which  they  are  applied,  and  not  to  be  of  universal 
application. 

It  may  be  conceded  that  in  respect  to  the  property  of  the  corpo- 
ration, whether  it  be  land,  money,  securities,  capital  stock  or  other 
property  held  by  the  corporation,  and  the  management  of  its  busi- 
ness, the  directors  are  trustees  for  the  stockholders.  The  action 
of  the  directors  in  respect  to  the  property  of  the  corporation,  must 
affect,  to  a  greater  or  less  degree,  the  stockholders  generally.  It 
has  been  generally  in  such  cases,  or  where  the  action  of  the  direct- 
ors has  affected  the  whole  body  of  stockholders,  that  the  relation 
of  trustee  and  cestui  que  trust  has  been  held  to  exist.  In  a  late 
case  in  Pennsylvania,  Spering's  Appeal^  71  Penna.  St.  11-20, 
Sharswood,  J.,  in  delivering  the  opinion  of  the  court  says,  "  It  is 
by  no  means  a  well  settled  point  what  is  the  precise  relation  which 
directors  sustain  to  stockholders.  They  are  undoubtedly  said  in 
many  authorities  to  be  trustees,  but  that  as  I  apprehend  is  only 
ill  a  general  sense,  as  we  term  an  agent  or  any  bailee  intrusted 
with  the  care  and  management  of  the  property  of  another.  It  is 
certain  that  they  are  not  technical  trustees.*' 

To  show  the  diversity  of  language  employed  in  different  cases, 
and  the  necessity  of  keeping  in  view  the  case  to  which  it  is  applied, 
we  make  a  short  extract  from  the  case  of  Smith  v.  Hurd^  12  Met. 
371.     It  was  an  action  on  the  case  at  common  law,  brought  by  an 
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individual  holder  of  sharea  in  an  incorporated  bank,  against  the 
directors,  setting  forth  various  aqts  of  negligence  and  malfeasance 
through  a  series  of  years  in  consequence  of  which,  as  the  declara- 
tion alleged,  the  whole  capital  of  the  bank  was  wasted  and  lost, 
and  the  shares  of  the  plaintiff  became  of  no  value.  x. 

Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court  said : 
"  There  is  no  legal  privity,  relation,  or  immediate  connection  be- 
tween the  holders  of  shares  in  a  bank,  in  their  individual  capacity 
on  the  one  side,  and  the  directors  of  the  bank  on  the  other.  The 
directors  are  not  the  bailees,'  the  factors,  agents  or  trustees  of  such 
individual  stockholders.'*  It  was  held  that  the  action  could  not  be 
maintained. 

A  similar  decision  was  made  in  the  case  of  Allen  v.  Custis^  26 
Conn.  456.  Ellsworth,  J.,  in  pronouncing  the  decision  of  the 
court  said:  *'  Besides,  the  directors  of  the  bank  are  the  agents  of 
the  bank.  The  bank  is  the  only  principal,  and  there  is  no  such 
trust  for,  or  relation  to  a  stockholder  as  has  been  claimed  by  the 
plaintiff.  The  entire  duty  of  the  directors,  growing  out  of  their 
agency  is  owed  to  the  bank,  which,  under  the  charter,  is  the  sole 
representative  of  the  stockholders,  and  the  legal  protector  and  de- 
fender of  their  property.'* 

It  seems  to  us,  however,  keeping  in  view  the  current  of  authori- 
ties, that  notwithstanding  the  general  language  employed  in  the 
above  cases,  for  some  purposes  the  directors  of  a  corporation  stand 
in  a  relation  similar  to  that  of  trustees  for  the  shareholders.  This 
seems  to  be  the  case  in  reference  to  the  management  by  the  direct- 
ors of  the  property  and  general  affairs  of  the  corporation.  These 
are  matters  usually  intrusted  to  the  directors,  and  in  respect  to 
which  they  are  empowered  to  act,  and  their  action  affects  the  whole 
body  of  shareholders  beneficiary  or  injuriously  in  respect  to  divi- 
dends upon,  or  the  value  of  their  stock. 

But  stock  in  a  corporation  held  by  an  individual  is  his  own  pri- 
vate property,  which  he  may  sell  or  dispose  of  as  he  sees  proper, 
and  over  which  neither  the  corporation  nor  its  oflScers  have  any 
control.  It  is  the  subject  of  daily  commerce,  and  is  bought  and 
sold  in  market  like  any  other  marketable  commodity. 

The  directors  have  no  control  or  dominion  over  it  whatever :  or 
duty  to  discharge  in  reference  to  its  sale  and  transfer,  unless  it  be 
to  see  that  proper  books  and  fiawilities  are  furnished  for  that  pur- 
poses.    As  the  property  of  the  individual  holder,  he  holds  it  as 
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free  from  the  dominion  and  control  of  the  directors  as  he  does  his 
lands  or  other  property.  This  view  is  very  well  illustrated  by  what 
was  said  in  the  case  of  Van  Allen  v.  The  ABsesaorB^  3  Wall.  673, 
in  which  it  was  held  that  shares  in  the  national  banks  might  be 
taxed  by  the  states.  Mr.  Justice  Nelson,  in  delivering  the  opin- 
ion of  the  court,  p.  583,  said  "  But,  in  addition  to  this  view,  the  tax 
on  the  shares  is  a  tax  on  the  capital  of  the  bank.  The  corporation 
is  the  legal  owner  of  all  the  property  of  the  bank,  real  and  person- 
al ;  and  within  the  powers  conferred  upon  it  by  the  charter,  and 
for  the  purposes  of  which  it  was  created,  can  deal  with  the  corpo- 
rate property  as  absolutely  as  a  private  individual  can  deal  with 
his  own." 

'^This  is  familiar  law,  and  will  be  found  in  every  work  that  may 
be  opened  on  the  subject  of  corporations.  A  striking  exemplification 
may  be  seen  in  the  case  of  the  Queen  v.  Arnaud,  9  A.  &  E.  (N.  S.) 
806.  The  question  related  to  the  registry  of  a  ship  owned  by  a 
corporation.  Lord  Denman  observed,  "  It  appears  to  me  that  the 
British  corporation  is,  as  such,  the  sole  owner  of  the  ship.  The 
individual  members  of  the  corporation  are  no  doubt  interested  in 
one  sense  in  the  property  of  the  corporation,  as  they  may  derive  indi- 
viilual  benefits  from  its  increase  or  loss  from  its  decrease :  but  in  no 
legal  sense  are  the  individual  members  the  owners.'* 

*'The  interest  of  the  shareholder  entitles  him  to  participate  in 
the  net  profits  earned  by  the  bank  in  the  employment  of  its  capi- 
tal, during  the  existence  of  its  charter  in  proportion  to  the  number 
of  his  shares ;  and  upon  its  dissolution  or  termination,  to  his  pro- 
portion of  the  property  that  may  remain  of  the  corporation  after 
the  payment  of  its  debts.  This  is  a  distinct  independent  interest 
or  property,  held  by  the  shareholders,  like  any  other  property  that 
may  belong  to  him.  Now  it  is  this  interest  which  the  Act  of  Con- 
gress has  left  subject  to  taxation  by  the  states,**  &c. 

Such  being  the  nature  of  the  interest  of  the  stockholder  in  his 
stock,  and  the  director  having  no  control,  power  or  dominion  over 
it,  or  duty  to  discharge  in  reference  to  it  beyond  the  duty  devolv- 
ing upon  him  to  prudently  manage  the  affairs  and  property  of 
the  corporation  itself,  it  seems  to  us  to  be  very  clear  that,  in  the 
purchase  of  stock  by  a  director  from  the  holder,  the  relation  of 
trustee  and  cestui  que  trust  does  not  exist  between  them. 

The  case  of  Carpenter  v.  Danforth,  52  Barb.  582,  a  very  well- 
considered  case,  is  directly  in  point. 
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There  Danforth,  who  was  one  of  the  trustees  or  directors  of  the 
corporation,  purchased  of  the  plaintiff  136  shares  of  the  stock  of 
the  National  Bank  Note  Company,  and  the  purpose  of  the  action 
was  to  have  the  sale  declared  void,  and  to  have  the  plaintiff  re- 
stored to  the  rights  and  interests  which  he  would  have  had  if  the 
sale  had  not  been  made,  upon  the  ground  of  fraud  and  undue 
influence.  It  was  held,  that  the  relation  of  trustee  and  cestud  que 
tru8t  did  not  exist. 

Many  cases  have  been  cited  in  which  it  has  been  said  that  the 
directors  of  a  corporation  are  trustees  for  the  stockholders ;  but  it 
has  been  said  generally,  if  not  always,  with  reference  to  the  man- 
agement by  the  directors  of  the  property  or  business  of  the  corpo- 
ration itself.     We  proceed  to  notice  the  cases. 

The  case  of  Robinson  v.  Smithy  3  Paige  222,  has  no  analogy  to 
this.  It  was  there  held  that  the  directors  of  a  joint  stock  corporation 
who  wilfully  abuse  their  trust,  or  misapply  the  funds  of  the  com- 
pany, by  which  a  loss  is  sustained,  are  personally  liable  as  trustees 
to  make  good  that  loss ;  and  they  are  also  liable  if  they  suffer  the 
corporate  funds  to  be  lost  or  wasted  by  gross  negligence  and  inat- 
tention to  the  duties  of  their  trust.  In  Verplank  v.  The  Mer- 
chants' Insurance  Oompanyy  1  Edwards  84,  it  was  held  that  when 
a  corporation  aggregate  is  formed,  and  the  management  and  con- 
trol of  its  officers  are  in  the  hands  of  directors,  the  latter  become 
the  agents  and  trustees  of  the  corporators,  and  a  relation  is  created 
between  the  stockholders  and  those  directors,  who,  as  trustees, 
become  accountable  for  dereliction  of  duty  and  violation  of  trust. 
The  case  made  by  the  allegations  of  the  bill  was,  that  the  direc- 
tors had  violated  the  act  of  incorporation  by  granting  life  annui- 
ties, without  having  set  apart  or  appropriated  any  portion  of  the 
capital  as  an  annuity  fund ;  by  buying  and  selling  goods  and 
merchandise,  it  being  declared  unlawful  for  the  company  to  deal, 
use  or  employ  any  part  of  their  stock,  funds  or  money  in  such 
business,  and  in  buying  and  selling  or  investing  their  money  in 
stock  or  funded  debt. 

The  case  of  Scott  v.  Depeyster^  in  the  same  volume,  p.  513,  is 
thus  stated  by  the  Vice  Chancellor,  p.  527,  "  This  is  a  bill  by  one 
of  the  stockholders  of  the  National  Insurance  Company  in  behalf 
of  himself  and  all  others  who  may  come  in  and  contribute  to  the 
expenses  of  the  suit,  against  the  president  and  directors  of  the 
same  company,  in  their  indiviclual  capacities,  to  compel  them,  per- 
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sonally,  to  account  for  and  make  good  the  losses  sustained  in  the 
capital  stock  of  the  company  by  the  frauds  and  embezzlements  of 
their  secretary." 

The  statement  of  the  case  is  suflScient  to  show  that  it  has  no 
bearing  upon  the  question  involved  here. 

In  the  case  of  the  Cumberland  Coal  ^  Iron  Co.  v.  Sherman^ 
30  Barb.  558,  it  was  held  that  a  director  of  a  corporation  is  the 
agent  or  trustee  of  the  stockholders,  and  as  such  has  duties  to  dis- 
charge of  a  fiduciary  nature,  towards  his  principal ;  and  is  subject 
to  the  obligations  and  disabilities  incident  to  that  relation. 

This  was  held  in  reference  to  a  sale  of  the  property  of  the  cor- 
poration, the  case  having  no  similarity  to  the  one  before  us. 

In  Bui%t  V.  Wood^  88  Barb.  181,  the  relationship  of  trustee 
and  ce9tui  que  trust  is  again  asserted,  but  is  in  this  instance  ap- 
plied to  the  payment  by  the  directors  of  the  funds  of  the  corpora- 
tion, to  an  individual  upon  a  pretended  claim,  which  they  knew, 
or  must  be  presumed  to  have  known,  was  unfounded. 

One  more  case  from  New  York  closes  our  citations  from  that 
state :  Bliss  v.  Matteson,  45  N.  T.  22. 

The  following  point  taken  from  the  syllabus  will  sufficiently 
show  the  nature  of  the  case.  ''  The  directors  of  a  corporation  are 
trustees  of  its  stockholders,  and  in  a  certain  sense,  of  its  creditors, 
and  any  agreement  to  influence  the  action  of  such  directors  for 
the  benefit  of  others,  and  to  the  prejudice  of  the  company,  is 
void.'' 

The  Bedford  Railroad  Co.  v.  Botozer^  48  Penna.  29,  decides, 
also,  that  the  directors  of  a  railroad  company  are  trustees  for  all 
the  stockholders.  We  cannot  make  a  more  condensed  statement 
of  the  case  to  which  it  was  applied  than  by  quoting  the  following 
paragraph  from  the  syllabus :  "  Where  a  board  of  directors  of  a 
railroad  company,  after  reciting  a  condition  attached  to  certain 
subscriptions  by  the  commissioners,  resolved  that  the  condition  be 
adopted  as  the  act  of  the  company,  that  the  stock  of  each  sub- 
scriber be  purchased  by  the  company  and  the  payment  of  the  sub- 
scription assumed;  that  the  stock  be  surrendered,  subscription 
annulled  and  cancelled  by  the  secretary  ;  such  action  on  the  part 
of  the  board  was  irregular  and  unauthorized,  and  the  cancellation 
of  the  subscription  in  accordance  therewith  invalid ;  and  it  was 
error  on  part  of  the  court  to  charge  the  jury  that  if  the  company 
had  assets  sufficient  to  pay  their  debts,  the  cancellation  was  valid, 
and  released  the  subscribers,  of  whom  the  defendant  was  one." 
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This  case  it  will  be  seen  has  no  features  in  common  with  that 
under  consideration.  ^ 

In  Bayles%  v.  OmCj  Freman's  C.  R.  161,  the  trust  relation- 
ship is  asserted,  and  applied  to  the  case  of  an  abuse  of  their  trust 
by  the  directors,  or  waste  or  misapplication  of  the  funds  of  the 
company. 

The  case  of  HodgeB  v.  Ne%o  England  Screw  Co.^  1  R.  I.  312, 
holds  that  the  directors  of  a  corporation  are  liable  in  equity  for  a 
fraudulent  breach  of  trust.  The  fraud  charged  related  to  the 
management  of  the  business  and  affairs  of  the  corporation,  viz. : 
"that  they  took  stock  in  an  Iron  Company  on  account  of  the 
Screw  Company,  before  two  hundred  shares  had  been  bond  fide 
subscribed  for ;  that  they  and  the  oflScer  concealed  important  trans- 
actions and  papers  from  the  plaintiff,  and  refused  him  access  fo 
the  same  ;  that  they  paid  more  than  the  market  price  for  the  rods 
furnished  them  by  the  Iron  Company ;  that  they  had  violated  the 
by-laws  of  the  company ;  that  the  business  and  profits  of  the  com- 
pany had  been  diminished  by  diverting  the  time  and  care  of  its 
officers  to  the  concerns  of  the  Iron  Company,  the  officers  and 
agents  of  one  company  being  likewise  the  officers  and  agents  of 
the  other ;  and  that  they  had  managed  the  concerns  of  the  two 
companies  with  a  view  to  reduce  the  value  of  the  plaintiff's  stock, 
in  order  to  force  him  to  sell  it  to  them  at  a  greatly  diminished 
price,  and  retire  from  the  company." 

In  this  case  it  is  clear  enough,  according  to  the  charges,  that 
the  directors  might  justly  be  regarded  as  the  trustees  of  the  stock- 
holders, because  the  wrong  charged  was  all  done  in  the  manage- 
ment of  the  business  and  affairs  of  the  corporation.  The  case, 
however,  is  totally  unlike  the  one  under  consideration :  European^ 
^c.j  Railway  Co,  v.  Poor^  69  Maine  277,  holds  that  if  a  director 
of  a  railroad  corporation  enter  into  a  contract  for  the  construction 
of  the  road  of  his  corporation,  he  cannot  then,  nor  Pubsequently, 
personally  derive  any  benefit  from  such  contract.  This  we  recog- 
nise as  good  law,  but  it  needs  no  argument  to  show  that  it  has  no 
application  to  the  case  before  us. 

The  case  of  Dodge  v.  Woohey^  18  How.  381,  involves  questions 
entirely  foreign  to  that  under  consideration  here.  Dodge  was  the 
owner  of  thirty  shares  in  the  Commercial  Branch  Bank  of 
Cleveland,  and  he  filed  a  bill  in  the  Circuit  Court  of  the  United 
States  f  )r  the  district  of  Ohio,  against  the  bank,  the  directors,  and 
the  tax  collector,  to  enjoin  the  collection  of  a  tax  assessed  by  the 
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gtate  of  Ohio  on  the  bank,  upon  ground  stated  in  his  bill.  The 
Circuit  Court  enjoined  the  colle^ion  of  the  tax  and  the  judgment 
was  aflSrmed. 

The  case  of  Koehler  v.  Black  River  Falls  Iron  Company^  2 
Black  715,  was  a  bill  in  Chancery  to  foreclose  a  mortgage  pur- 
porting to  have  been  executed  by  the  company,  to  secure  the  pay- 
ment of  $15,000.  The  bill,  upon  the  hearing  was  dismissed.  The 
decree  was  aflSrmed  upon  two  grounds.  First,  That  the  corporate 
seal  was  wrongfully  aflSxed  to  the  mortgage.  Second,  That  the 
mortgage  had  been  unjustly  obtained,  in  this :  two  of  the  nominal 
mortgagees  were  directors  of  the  company ;  the  company '  was 
embarrassed  and  desired  to  borrow  money ;  at  a  meeting  of  the 
stockholders  a  resolution  was  passed  authorizing  the  directors  to 
obtain  as  large  a  loan  as  they  could,  and  secure  the  same  by  mort- 
gage oi(  the  lands  and  works  of  the  company.  $1200  in  money, 
arid  $800  in  provisions,  were  received  by  the  company,  and  for  the 
residue  the  mortgagees  assumed  the  payment  of  several  debts  due 
from  the  company  in  which  they,  or  some  of  them,  were  interested. 

The  court  say :  "  Instead  of  honestly  effecting  a  loan  of  money 
advantageously,  for  the  benefit  of  the  corporation,  these  directors 
in  violation  of  their  duty,  and  in  betrayal  of  their  trust,  secured 
their  own  debts,  to  the  injury  of  the  stockholders  and  creditors. 
Directors  cannot  thus  deal  with  important  interests  intrusted  to 
their  management.  They  hold  a  place  of  trust,  and  by  accepting 
the  trust  are  obliged  to  execute  it  with  fidelity,  not  for  their  own 
benefit,  but  for  the  common  benefit  of  the  stockholders.  In 
executing  this  mortgage,  and  thereby  securing  to  themselves 
advantages  which  were  not  common  to  all  the  stockholders,  they 
were  guilty  of  an  unauthorized  act,  and  violated  a  plain  principle 
of  equity  applicable  to  trustees.  The  directors  are  trustees  or 
managing  partners,  and  the  stockholders  are  the  cestuis  que  trust, 
and  have  a  joint  interest  in  all  the  property  and  effects  of  the 
corporation,  and  no  injury  that  the  stockholders  may  sustain  by  a 
fraudulent  breach  of  trust  can,  upon  the  general  principle  of* 
equity,  be  suffered  to  pass  without  a  remedy."  This  is  another 
case  in  which  the  wrong  imputed  to  the  directors  had  reference  to 
their  management  of  the  aflfeirs  of  the  company. 

We  now  turn  to  the  English  cases.  A  leading  one  is  that  of 
York  and  N.  M.  Railway  Co.  v.  Hudson,  22  L.  J.  Rep.  N.  S, 
Chan.  529 ;  s.  c.  16  Beav.  485.     The   corporation   in  that  case 
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had  been  chartered  in  the  reign  of  William  IV.  Subsequently  in 
the  reign  of  Victoria,  an  Act  of  Parliament  was  passed  author- 
izing the  formation  of  new  lines  of  railway,  and  the  increase  of 
the  capital  stock  of  the  company.  Accordingly  the  stock  was  in- 
creased 60,000  shares.  Of  these  shares  87,950  were  divided 
amongst  the  original  stockholders;  and  the  residue,  amounting  to 
12,050,  were  to  be  left  at  the  disposal  of  the  directors. 

The  relief  sought  in  the  case  related  only  to  a  portion  of  the 
shares  so  left  at  the  disposal  of  the  directors.  The  number  of 
shares  in  respect  to  which  relief  was  sought,  was  5259.  These 
shares  had  been  sold  by  Hudson,  who  was  chairman  of  the  com- 
pany, at  a  premium,  and  the  object  of  the  suit  was  to  compel  him 
to  account  for  the  profit  he  thus  made  on  the  sale  of  the  shares. 
With  reference  to  the  case  made,  the  Master  of  the  Rolls  said : 
*'  The  directors  are  persons  selected  to  manage  the  affairs  of  the 
company  for  the  benefit  of  the  shareholders.  It  is  an  ofEceof 
trust,  which,  if  they  undertake,  it  is  their  duty  to  perform  fully 
and  entirely.  A  resolution  by  the  shareholders,  therefore,  that 
the  shares  or  any  other  species  of  property  should  be  at  the  dis- 
posal of  the  directors,  is  a  res6luj;ion  that  it  shall  be  at  the  disposal 
of  trustees,  in  other  words,  that  the  persons  intrusted  with  the 
property  shall  dispose  of  it  within  the  scope  of  the  functions  dele- 
gated to  them  in  the  manner  beet  suited  to  benefit  their  cestuis 
que  tritst.''  This  was  the  case  of  the  disposal  of  the  property  of 
the  corporation  by  a  director,  for  his  own  benefit.  It  has  no 
bearing  whatever  upon  the  question  involved  here. 

In  The  Great  Luxembourg  Railway  Company  v.  Moguay^  25 
Beav.  586,  a  railway  company  had  furnished  a  director  with  a 
large  sum  of  money  to  enable  him  to  purchase  the  ^^  concession'* 
of  another  line.  He  purchased  it,  as  it  turned  out,  from  himself, 
he  being  the  concealed  owner  of  it.  It  was  held  that  the  trans- 
4iction  could  not  stand. 

In  the  case  Ex  parte  Bennett^  18  Beav.  859,  the  directors  per- 
mitted a  class  of  dissentient  shareholders  in  an  embarrassed  com- 
pany to  transfer  their  shares  to  the  company,  under  a  power  in  the 
deed,  upon  payment  of  a  sum  of  money,  which  it  was  arranged 
fihould  be  paid  to  one  of  the  directors  in  discharge  of  a  debt  due 
from  the  company.  Held,  that  the  transaction  was  void,  and,  on 
the  winding  up  of  the  conipany,  that  the  dissentients  still  remained 
shareholders. 
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The  relation  of  trustee  and  ce%tui  que  trust  is  assumed  in  the 
case.  The  case  was  put  upon  the  ground  that  the  director  had 
obtained  an  undue  advantage  in  securing  the  payment  of  his  debts 
from  an  embarrassed  company. 

The  next  and  last  case  is  that  of  Walsham  v.  Staintortj  1  De 
6ex,  Jones  &  Smith  678.  We  cannot  state  this  case  in  a  more 
concise  manner  than  by  transcribing  the  syllabus. 

*'  Joseph  Stainton  and  Henry  Stainton,  who  were  confidential 
agents  of  a  company,  conspired  together  to  depress  the  selling 
price  of  the  shares  by  a  system  of  false  accounts  and  concealment, 
in  order  that  they  might  purchase  them  at  an  undervalue.  •  By 
reason  of  this  scheme,  fifty-five  shares  belonging  to  Garbett  were 
sold  much  below  their  real  yalue,  fifteen  to  Joseph  Stainton  and 
forty  to  Henry  Stainton.  The  executor  of  Garbett,  upon  dis- 
covering the  fraud  which  had  been  practised,  filed  his  bill  against 
the  executor  of  Joseph  Stainton  and  the  executor  of  Henry 
Stainton  for  relief  in  respect  to  all  the  shares. 

''  The  representatives  of  Joseph  Stainton  demurred  for  want  of 
equity  and  multifariousness.  Held,  that  although  Joseph  Stainton 
derived  no  benefit  from  the  sale  of  the  forty  shares  at  an  under- 
value, yet  as  he  stood  in  a  fiduciary  position  towards  the  share- 
holders, and  was  a  party  to  the  fraud,  he  as  well  as  Henry  Stainton 
was  liable  to  Garbett  for  the  real  value  of  the  shares,  and  that  his 
executor  was  a  proper  party  to  a  suit  in  respect  of  them :  Held, 
abo,  that  as  both  sales  were  affected  by  the  same  fraud,  it  was  not 
multifarious  to  combine  the  cases  as  to  the  fifteen  and  the  forty 
shares  in  the  same  bill." 

In  this  cause  there  was  not  only  actual  fraud  on  the  part  of  the 
Staintons,  but  that  fraud,  whether  committed  as  agents  or  officers 
of  the  company,  consisted  of  fraudulent  acts  committed  by  them  in 
their  management  of  the  affairs  of  the  company,  whereby  the  ap- 
parent yalue  of  the  shares  was  depreciated.  The  case  states  that 
Joseph  Stainton  was  manager  of  the  company  at  Carron  from  1786 
to  his  death  in  1825,  and  his  brother  Henry  Stainton  was  London 
agent  of  the  company  from  1808  till  his  death  in  1851. 

The  fraud  charged  was  that  Joseph  Stainton  entered  on  the 
books  of  the  company  large  quantities  of  goods  sold  to  the  Board 
of  Ordnance  at  prices  much  less  than  those  actually  paid,  and  in- 
vested the  difference  in  his  own  name  in  government  stock.  This 
was  carried  on  with  tho  help  of  Henry  Stainton,  as  manager  in 
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London.  This  fund,  called  in  the  bill  "  The  Secret  Service  Fund," 
amounted  in  1808  to  80,000/.,  and  in  1816  to  120,000Z.  The 
existence  of  this  fund  was  not  noticed  in .  the  books  of  the  com- 
pany, nor  was  it  known  to  any  member  of  the  company  other  than 
the  Staintons  and  the  Dawsons  until  the  year  1852 ;  but  after  that 
date  its  existence  was  discovered,  and  it  was  subsequently  paid  or 
accounted  for  to  the  company.  The  case,  in  addition  to  the  fact 
of  actual  fraud,  falls  within  the  recognised  class  where  the  relation 
of  trustee  and  cestui  que  tru^t  exists. 

We  have  thus  noticed  all  the  cases  that  have  been  cited  upon 
the  question  involved.  None  of  them  conflict  with  that  of  Carpen- 
ter V.  Danforth^  supra,  or  with  the  conclusions  at  which  we  have 
arrived,  as  hereinbefore  stated.  They  are  all  cases  in  which  the 
acts  of  the  directors,  in  respect  to  which  they  were  held  to  be 
trustees  of  the  stockholders,  had  relation  to  the  property  or  to  the 
business  of  the  corporation.     Such  is  not  the  case  here. 

The  judgment  below  is  aflSrmed  with  costs. 

Downey,  C.  J.,  dissenting. — In  my  opinion  the  evidence  in  the 
record  in  this  case  shows  that  the  appellee  was  guilty  of  actual 
fraud  in  his  purchase  of  the  stock  of  the  county  in  the  railroad 
of  which  he  was  a  director  and  the  president. 

If  this  were  not  so,  I  am  clearly  of  the  opinion  that  he  occupied 
a  relation  of  trust  and  confidence  towards  the  county,  which,  under 
the  circumstances  disclosed,  make  him  guilty  of  constructive  fraud. 

I  regard  the  contract  obtained  from  the  county  commissioners 
by  the  appellee  as  hard,  unconscionable  and  fraudulent  in  either 
view  of  it,  and  am  therefore  of  the  opinion  that  the  judgment  of 
the  Circuit  Court  should  be  reversed. 
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supreme  court  op  alabama.' 

supreme  court  op  michigan.* 

supreme  court  op  new  jersey.' 

supreme  court  op  pennsylvania* 

Action. 

Waiver  of  Time, — When  a  party  declines  to  accept  payment  or  per- 

'  From  Hon.  Thos.  G.  Jones,  Reporter ;  to  appear  in  49  or  50  A  In.  Rep. 

«  Abstracts  by  Henry  A.  Chaney,  Esq.,  to  be  reported  in  full  in  27  or  2S  Mich. 

•  From  G.  D.  W,  Vroom,  Esq.,  Reporter ;  to  appear  in  8  Vroom's  Rep. 

*  From  P.  F,  Smith,  Esq.,  Reporter  ;  to  appear  in  73  Penna.  State  Rep. 
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formance,  except  in  a  way  t<o  which  he  is  not  entitled,  he  cannot  insist 
that  the  action  is  prematurely  brought :  Macky  v.  DiUinger^  73  Pa. 

Admiralty.     See  Navigable  Waters. 

Suspension  of  Proceedings — Identity  of  Issue. — In  admiralty,  the 
pendency  of  proceedings  in  personam  cannot  suspend  proceedings  in  rem, 
nor  will  even  a  judgment,  either  in  personam  or  in  rem  so  suspend  pro- 
ceedings, until  satisfied :  People  ex  rel.  Granger  v.  Wayne  Circuit 
Judge,  S.  C.  Mich. 

Neither  courts  of  law  nor  of  admiralty  can  treat  suits  in  rem  and  in 
personam  as  involving  identical  issues  :  Id. 

Arbitration  and  Award. 

Award  hy  two  out  of  three  Arbitrators — Presumptions  as  to  validity. 
— In  an  action  for  backing  water,  all  matters  in  variance  were  submitted 
to  three  referees,  "  who  shall  go  upon  the  ground,  hear  the  parties,  their 
proofs,"  &c.,  and  determine  whether  the  water  had  been  maintained  too 
high.  '^  They  shall  &x  one  or  more  permanent  marks  "  :  the  award  of 
any  two  of  them  to  be  final.  The  referees  reported  :  that  they  all  met, 
examined  the  premises,  heard  the  evidence,  &c.,  and  adjourned ;  that 
two  aprain  met  and  adjourned  :  that  two  again  met,  the  third  being  sick, 
and  adjourned  :  that  two  again  met  and  awarded  that  the  defendant 
had  the  right  to  raise  the  water  to  the  point  named.  Held,  that  the 
award  could  not  be  sustained,  it  appearing  on  its  face  that  but  two  heard 
and  deliberated :  Bartolett  v.  Dixon,  73  Pa. 

Exceptions  to  the  award  were  filed  in  the  court  below,  they  were  afler 
argument,  overruled  and  the  award  was  confirmed  :  the  court  filed  an 
opinion  setting  out  the  facts.  Hel*f.  that  the  opinion  and  facts  in  it 
were  not  part  of  the  record  and  could  not  be  considered  in  the  Supreme 
Court:  Id. 

It  is  not  necessary  where  a  majority  have  power  to  make  an  award, 
that  it  should  appear  on  the  face  of  the  award  that  all  the  referees  heard 
and  deliberated ;  the  presumption  is  where  not  made  by  all,  that  the 
minority  refused  to  join  :  Id. 

Bailment. 

Action  against  Bailee. — An  agreement  for  the  sale  of  property  which 
the  vendee  promises  to  hold  in  his  possession  is  a  contract  of  bailment, 
and  if  the  bailee  sells  or  otherwise  converts  the  property,  the  bailor  may 
maintain  trover,  though  his  right  of  possession  arises  from  the  wrong- 
ful act  of  conversion  itself,  being  given  by  the  common  law  :  Johnston 
V.  Whittemorcj  S.  C.  Mich. 

Liability  of  Agent  or  Bailee. — If  A.  surrenders  specific  securities 
delivered  to  him  by  B.  into  C's  hands,  after  B.'s  death,  on  an  apparently 
well-founded  claim  of  ownership  set  up  by  C  ,  the  action  to  be  adopted 
by  B.'s  administrator  in  recovering  said  securities  should  be  trover,  or  a 
special  action  on  the  case  for  damages,  and  not  assumpsit,  as  for  money 
had  and  received.  C.  would  be  liable  for  conversion,  or  violation  of 
duty  as  agent  or  bailee  :  Barnum  v.  Stone  and  Berry,  S.  C.  Mich. 

Bills  and  Notes.     See  Evidence. 
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Boom.     See  Navigable  Waters. 

Common  Carrier.    See  Contract. 

Compromise.     See  Contract. 

Constitutional  Law.    See  Roads, 

Taxation. — Penalty  for  Non-payment — Repeal  of  Statufe — Penalty 
"cannot  be  reimposed  by  another  Statute. — After  a  tax  and  (he  penalties 
\¥hich  have  accrued  hj  reason  of  its  non-pajment  have  been  swept  away, 
before  they  are  collected,  by  the  repeal  of  the  law  which  authorized 
their  assessment  and  collection,  the  tax  itself  may  be  re-imposed  by  sub- 
sequent legislation,  but  the  penalties  for  the  past  omission  cannot  be  re- 
vived :  The  State,  Dixon,  pros..  The  Mayor,  dec,  of  Jersey  City,  8 
Vroom. 

Penalties  may  be  prescribed  for  future  delinquencies  in  Che  payment 
of  taz^  as  part  of  the  machinery  by  which  government  is  enabled  to 
collect  them.  The  power  to  impose  the  forfeiture  attaches  as  a  neces- 
fifary  incident  to  the  right  to  levy  and  coHect  taxes,  and  on  no  other 
ground  can  it  be  supported.  The  penalty  thus  provided  is  not  taxation, 
it  is  merely  the  method  of  enforcing  the  payment  of  a  tax.  The  im- 
position of  penalties  for  past  omissions  would  be  confiscation,  not  taxa- 
tion :  Id. 

Delegation  of  Legislative  power — Talcing  of  Private  Property — As- 
sessing cost  of  Municipal  Improvements. — The  legislature  cannot  leave 
it  to  a  board  of  commissioners  to  determine  in  what  proportion  the  ex- 
pense of  laying  out  and  opening  a  public  avenue  shall  be  imposed  on  the 
townships  of  a  county  or  wards  of  a  city :  State,  Gaines,  pros.,  v.  Hud- 
son County  Avenue  Commissioners,  8  Vroom. 

Such  act  of  taxation  must  itself  distribute  the  burthen  or  prescribe 
the  standard  by  which  such  distribution  is  to  be  made  :  Id. 

An  act  authorizing  the  making  of  a  public  avenue,  and  directing  the 
commissioners  to  have  a  map  made  of  such  avenue,  and  which  then 
provides  a  specified  mode  by  which  the  moneys  to  pay  for  the  expense 
of  the  project  are  to  be  raised,  will  not  be  sustained  with  respect  to  the 
making  of  the  map,  if  the  plan  for  providing  such  moneys  turns  out  to 
be  illegal :  Id. 

A  landowner  is  so  far  injured  by  the  mapping  out  of  such  avenue 
that  he  is  entitled  to  have  the  judgment  of  the  law  on  the  project,  with- 
out waiting  until  his  property  is  attempted  to  be  appropriated  in  point 
of  fact :  Id. 

Contract. 

Illegal  Consideration — Public  Policy. — A  promissory  note  given  by  a 
clerk  in  the  post-office  to  the  postmaster  at  such  office,  who  employs  such 
clerk,  for  the  payment  of  the  amount  of  embezzlement,  made  by  such 
clerk,  and  for  which  said  postmaster  was  liable  to  the  government  of  the 
United  States,  is  not  founded  on  a  consideration  illegal  and  void  as 
against  the  public  policy,  though  it  appears  that  the  postmaster  agreed 
with  such  clerk  that  if  he  would  give  such  note  with  security,  he  would 
not  prosecute  him  criminally  for  the  embezzlement :  Bibb  v.  Hitchcock, 
49  or  50  Ala. 

Common  Carrier — Contract  to  give  exclusive  Rights  to  Individuals 
void  as  against  Public  Policy — Recognition  as  valid  by  Qjurts  of  another 
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Sinte  toiU  not  avail — Offer  of  Compromise — Damages, — A  contract  be- 
tween a  railroad  company  operating  a  railroad  in  this  state  under  acts 
of  the  legislature  of  this  state,  and  certain  individuals,  the  effect  of 
which  is  to  give  to  the  latter  the  exclusive  right  of  transporting  certain 
kinds  of  freight  over  their  railroad,  is  void  from  considerations  of  public 
policy :  Uhion  Locomotive  and  Express  Co.  v.  Erie  Railway  Co.,  8  Vrooni. 

A  contract  which  has  been  recognised  n  valid  by  the  courts  of  another 
state,  will  not  be  enforced  by  the  courts  of  this  state,  if  it  is  in  violation 
of  the  public  policy  of  this  state  :  Id. 

The  defendants  intending  to  put  an  end  to  a  contract  with  the  plain- 
tiff, proposed  to  pay  a  certain  sum  for  a  release  from  the  contract.  In 
an  action  by  the  plaintiffs  for  the  breach  of  the  original  eontract :  Held, 

1.  That  the  proposition  was  an  offer  of  a  compromise  which  was  not 
binding  unless  accepted. 

2.  That  if  accepted,  the  consideration  which  gavo  it  validity  as  an 
agreement  was  the  release  and  extinguishment  of  the  former  contract. 

3.  That  if  the  plaintiffs  intended  to  hold  the  defendants  to  the' terms  of 
the  offer,  they  should  have  sued  on  the  agreement  of  compromise,  if  an 
agreement  was  concluded ;  and  that  they  could  not  sue  on  the  original 
contract,  and  use  the  offer  of  the  defendants  as  a  liquidation  of  the  dam- 
ages they  had  sustained  by  a  breach  of  the  original  contract :  Id. 

Evidence  dehors  t/te  Writing. — The  general  rule  is,  that  where  any 
doubt  arises  upon  the  true  sense  and  moaning  of  the  words  of  a  written 
contract,  or  any  difficulty  as  to  their  application  under  the  surrounding 
circumstances,  the  sense  of  the  language  maybe  ascertained  by  evidence 
dehors  the  instrument  itself:  Newark  and  Hudson  Railroad  r.  San/ord 
and  WriglUy  8  Vroom. 

A  written  contract  entered  into  to  build  a  bridge,  which  was  not  de- 
signated :  Held,  that  it  might  be  shown  by  parol  that  at  the  time  of 
the  contract  the  parties  referred  to  a  plan  or  draft  of  a  bridge  then  in 
existence :  Id. 

Damages. 

Penalty  or  Liquidated. — Where,  in  an  agreement  for  the  sale  of  pro- 
perty, it  is  provided  that  if  there  should  be  default  in  performing  the 
conditions  of  the  agreement,  the  property  may  be  retaken  wherever 
found,  and  the  payment  that  shall  have  been  made  may  be  retained  to 
apply  as  damages,  the  law  would  not  enforce  the  clause  us  to  damages, 
as  for  stipulated  damages,  as  it  is  not  based  upon  any  idea  of  just  and 
adequate  compensation  :  Johnston  v.  Whittemore  et  al.,  S.  C  Mich. 

Property  wrong/idly  taken. — Where  property  is  tortiously  taken,  the 
owner  is  not  only  entitled  to  an  action  but  to  full  compensation  in  dama- 
ges, and  a  subsequent  sale  on  legal  process  in  favor  of  the  trespasser 
cannot,  according  to  Otis  v.  Jones,  21  Wend.  394,  be  shown  to  reduce 
the  damages,  though  it  would  be  otherwise  according  to  Higgins  v. 
Whitney,  24  Wend.  379,  if  the  subsequent  legal  proceedinjrs  should 
appear  to  have  been  in  favor  of  some  one  other  than  the  trespasser  : 
DaUon  and  Orudder  v.  Landahn,  S.  C.  Mich. 

Equity.     See  Mortgage. 

Estoppel. 

Laches  in  applying /or  Relief. — The  court  will  not  set  aside  the  pro- 
ceedings under  which  an  improvement  has  been  made,  where  the  prose- 
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cntors  had  full  knowledj^e  of  the  progress  of  the  work,  and  of  the  contract 
under  which  it  was  being  done,  and  did  not  apply  for  their  writ  until 
after  the  work  was  done,  accepted  and  paid  for  by  the  city :  The  State, 
Bald  et  ai,  2)ros.,  v.  Cify  of  Elizabeth,  8  Vroom. 

Evidence.     See  Contract;  Rebellion, 

The  late  Wnr — 0/ what  the  CourtswiUtake  Judicial  Notice — Resump- 
tion of  Mail  Service  after  the  War. — The  courts  of  this  state  will  take 
notice  that  the  late  rebellion  in  Alabama  and  in  Louisiana  was  auppi-essed 
as  early  as  the  18th  of  December  1865,  and  that  the  United  States  mail 
service  Kas  restored  and  in  operation  between  Huntsville,  Ala.,  and  New 
Orleans,  La.,  at  that  date.  They  will  also  take  notice  that  at  the  date 
above  last  named  no  superior  force,  or  political  or  other  impediment  in- 
terrupted or  prevented  the  usual  unrestrained  social  and  commercial 
intercourse  between  said  city  of  Huntsville  and  said  city  of  New  Orleans, 
after  said  18th  day  of  December,  1865,  to  the  20th  day  of  February, 
1866,  inclusive  (President  Johnson's  Message,  Dec.  18th  1865)  :  Cl"^, 
Administrator,  v.  Potton,  49  or  50  Ala. 

The  courts  of  this  state  will  not  judicially  notice  that  bills  of  exchange 
drawn  in  Uuntsville,  Alabama,  payable  in  New  Orleans,  Louisiana,  which ' 
bore  date  in  1860  and  1861,  and  matured  in  13  and  12  months  after 
date,  were  protested  and  notice  of  protest  sent  by  mail  with  reasonable 
diligence  on  February  20th  1866,  so  as  to  bind  an  endorser  on  such  bills. 
Without  proof  other  than  the  history  of  the  late  war  of  the  rebellion, 
which  is  known  to  the  courts,  it  wiil  not  be  inferred  that  such  a  protest 
and  notice  were  excused  or  justified  by  the  interposition  of  said  war, 
which  prevented  an  earlier  protest  and  notice  to  the  endorser.  The  mere 
fact  of  the  existence  of  the  war  of  the  Kebellion  from  1861  to  1865,  is 
not  a  sufficient  excuse  or  justification  for  such  delay  of  protest  and  notice 
to  the  endorser :  Id. 

The  records  of  the  Post-Offico  Department  afford  evidence  of  the  restora- 
tion of  the  United  States  mail  service  in  the  late  seceding  states  after 
the  suppression  of  the  late  Kebellion,  and  when  the  date  of  such  restora- 
tion is  important  it  is  safest  to  rely  on  these  records  for  evidence  of  such 
restoration  :  Id. 

Without  other  proof,  the  courts  will  take  notice  that  the  regular  mail 
service  was  restored  between  Huntsville,  Ala.,  and  New  Orleans,  La.,  at 
least  as  early  as  Dec.  1865 :  Id, 

Fraud.     See  Laches. 

Gold.     See  Shipping. 

Husband  and  Wife. 

Promissory  Note  and  Mortgage  of  Married  Woman  for  Money  borrowed 
to  purchase  Land. — A  married  woman  purchasing  land,  made  the  cash 
payments  with  money  loaned  to  her  for  that  purpose  and  took  the  convey- 
ance in  her  own  name.  Afterwards  she  executed  personally,  and  without 
the  concurrence  of  her  husband,  a  promissory  note  for  the  money  bor- 
rowed with  a  mortgage  on  the  land  to  secure  its  payment.  Hehl^  that 
the  note  and  mortgage  imposed  no  liability  on  herself  personally  or  on 
the  property ;  and  that  no  trust  uf)on  the  land  resulted  in  favor  of  the 
lender.  He  was  only  a  simple  contract  creditor  of  a  person  not  sui  juris : 
Riley  et  al.  v.  Pierce^  49  or  50  Ala. 


Digitized  by  VjOOQ IC 


ABSTRACTS  OP  BECBNT  DECISIONS.  898 

Marriage — Reputation  and  Cohabitation. — Richard  cohabited  with  a 
woroaa  as  his  wife  for  maDy  years ;  they  addressed  each  other  as  husband 
and  wife  ]  spoke  of  each  other,  and  executed  deeds  with  acknowledg- 
ments as  such  'j  she  made  a  will  calling  herself  his  wife  and  devising  to 
him  as  her  husband.  In  ejectment  against  him  by  a  devisee  under  a 
subsequent  will,  he,  claiming  by  the  curtesy,  testified  :  **  the  marriage 
ceremony  never  was  performed  only  by  mutual  consent,  we  lived  as  man 
and  wife.  I  promised  to  marry  her."  Heldy  to  be  evidence  ofmarriage 
as  between  themselves  as  well  as  to  third  persons :  Richard  v.  Brehm, 
73  Pa. 

The  consent  of  the  parties  is  all  that  is  required  for  a  valid  marriage  : 
Id. 

If  the  contract  be  made  per  verba  de/uturo  and  be  followed  by  con- 
summation, it  is  a  valid  marriage  :  Id. 

Marriage  may  be  proved  by  reputation,  declarations,  and  c^nduct  of 
the  parties  :  and  other  circumstances  usually  accompanying  the  rela- 
tion :  Id. 

Cohabitation  and  reputation  are  necessary  to  establish  a  presumption 
of  marriage  where  there  is  no  proof  of  actual  ;narriage  :  Id. 

Insurance. 

Executory  Contract — Insolvency  of  Company — Cancellation  of  Policy 
nnd  claim  for  return  of  unearned  Premiums. — The  contract  between  an 
insurance  company  and  its  policy  holders  is  executory  until  the  expira- 
tion of  the  term  of  insurance ;  and  if  the  company  becomes  insolvent 
the  insured  may  put  an  end  to  the  contract :  U.  S.  Fire  and  Marine  In- 
surance Company  of  Baltimore  v.  Tardy ^  49  or  50  Ala. 

In  such  case  the  request  of  the  company,  by  circular,  to  the  insured 
to  return  their  policies  for  cancellation,  and  receive  a  certificate  for  un- 
earned premiums  which  they  can  present  to  its  assignee  for  settlement 
on  pro  rata  distribution  to  the  creditors  is  an  admission  of  the  right  of 
the  insured  to  be  refunded  the  portion  of  the  premiums  not  covered  by 
the  risk,  whether  the  right  is  founded  on  usage  or  agreement:  Id. 

When  the  unearned  premiums  are  to  be  refunded  in  consequence  of 
the  insolvency  of  the  company,  the  amount  to  be  returned  is  the  portion 
applicable  to  the  time  not  covered  by  risk  with  interest  from  the  termina- 
tion of  the  contract :  /(/. 

The  demand  for  unearned  premiums  is  a  chose  in  action  which  the 
policy-holder  may  sell  to  the  resident  agent  of  the  non-resident  corpora- 
tion without  writing,  the  sale  carrying  with  it  any  security  held  for  its 
payment :  Id. 

Representations — Insurable  Interests. — Where  a  party  applying  for 
insurance,  without  fraud,  made  an  inaccurate  representation  (not  a  war- 
ranty), which  he  believed  to  be  true,  this  would  not  defeat  his  action  on 
the  policy:  Imperial  Fire  Insurance  Co.  v.  Murray  et  al.,  73  Pa. 

An  insurance  was  effected  on  a  coal-breaker,  &c.,  by  the  lessee  of  a 
colliery,  being  the  *'  working  interest  ;'*  the  lessee  having  the  right  to 
renew  his  lease,  and  being  bound  to  return  the  property  in  good  order 
at  the  end  of  the  lease.  The  slope  fell  in  and  afterwards  the  breaker, 
&c.,  were  burned.  The  insured  could  recover  the  value  of  the  pro- 
perty although  by  the  falling  in  of  the  slope  his  working  interest  was 
of  less  value  than  the  amount  insured  :  /(/. 

The  insurable  interest  of  the  lessee  was  the  value  of  the  property 
which  he  was  bound  to  replace  :  Id. 
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Laches.    Se&  Ssfoppel. 

Waiver  of  Fraud  hy  Delay. — Plaintiffs  sued  defendants  for  the  price 
of  oil-stock,  alleging  that  it  had  been  bought  on  false  representations  as 
to  the  cost  of  the  land  \  there  was  evidence  that  plaintiffs  knew  the  cost 
ID  November  and  afterwards  paid  an  assessment ;  subsequently  the  pro- 
ject failed  ;  in  March  plaintiffs  tendered  the  stock  and  offered  to  rescind. 
The  court  charged  that  if  the  jury  found  these  facts  and  any  unfavorable 
circumstances  occurred  between  plaintiffs'  knowledge  and  tender  which 
lefb  defendants  in  a  worse  condition  than  if  the  tender  and  rescission  had 
been  at  the  time  of  knowledge,  the  verdict  should  be  for  defendants. 
HeLd^  to  be  correct :  Learning  et  al.  v.  Wise  et  alj  73  Pa. 

If  there  had  been  fraud ,  the  plaintiffs  could  rescind  and  recover  back 
the  price ;  but  the  tender  should  be  in  a  reasonable  time  afler  discovery 
of  the  fraud  :  Id. 

By  an  undue  delay  in  tender  and  rescission  the  contract  would  be  af- 
firmed: Id, 

When  the  facts  are  undisputed,  what  is  reasonable  time  or  undue  de- 
lay is  for  the  court :  Id. 

Landlord  and  Tenant. 

Entry  hy  Landlord — JaUiJication  in  Trespass. — If  a  landlord  removes 
his  tenant  during  the  term,  by  entering  and  holding  possession,  because 
the  house  is  used  as  a  place  of  prostitution,  and  kept  in  a  disorderly 
manner,  he  cannot  plead  nor  prove  these  facts  in  justification  of  his 
trespass  in  an  action  brought  against  him  by  the  tenant:  Miller  v.  For- 
man^  8  Vroom. 

Lis  Pendens.     See  Admiralty. 
Malicious  Prosecution. 

Action  taken  on  Legal  Advice. — The  advice  of  counsel  who  have  been 
fully  informed  of  the  facts  is  allowed  to  be  complete  justification  of 
honest  action  taken  in  accordance  with  it,  but  it  is  not  safe  in  important 
matters  to  trust  to  the  les;al  opinions  of  any  but  recognised  lawyers,  and 
advice  from  any  but  qualified  lawyers,  however  honestly  followed,  can- 
not be  held  as  of  itself  an  answer  to  the  charge  of  malicious  prosecu- 
tion :  Stanton  v.  Hart,  S.  C.  Mich. 

Married  Woman.     See  Husband  and  Wife. 

Master  and  Serv  a  * -^.     See  Negligefhce. 

Mortgage. 

Conveyance  as  Security  for  Loan — Equity — Disregard  of  inappro- 
priate Terms  in  Bill. — The  plaintiff  being  embarrassed,  upon  defendant's 
advice  conveyed  to  him  real  estate,  on  defendant's  parol  promise  that 
he  would  obtain  from  a  building  association,  on  the  security  of  the 
real  estate,  a  loan,  with  which  he  would  pay  plaintiff's  liabilities,  repy 
the  loan  from  the  rents  and  reconvey  to  plaintiff  when  the  loan  shtaild 
be  repaid.  HeU,  that  the  transaction  was  a  mortgnge  :  Danzeisen*s  Ap- 
peal, 73  Pa. 

The  purpose  not  being  to  selT,  but  convey  as  security,  it  is  immaterial 
that  defendant  was  to  procure  the  money  at  a  future  time  and  from  a 
third  person  :  Id. 

The  defendant  received  the  deed  without  consideration,  except  his 
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j^roniise  to  raise  the  money  for  plaintiff;  if  it  was  not  intended  to  be  raised 
it  woald  be  a  fraad  and  the  defendant  a  trustee  ^  maleficio  :  Id, 

The  plftinftif" 8  bill  charged  that  (defendant  held  in  tru^t  for  him  ;  did 
not  allege  that  h«  was  mortgagee,  and  prayed  for  account  and  reconvey- 
ance ;  it  was  dismissed  below  on  the  ground  that  there  was  no  trust. 
The  facts  set  out  showing  it  to  be  a  mortgage,  the  Supreme  Court  sus- 
tained the  bill,  to  reach  the  justice  of  the  case,  disregarding  the  use  in 
the  bill  of  inappropriate  terms :  /</. 

Equities  hetweefi  Mortgagor  and  Asngnees  of  Mortgage — Estoppel. — 
The  assignee  of  a  mortgage,  unless  the  mortgagor  has  estopped  himself, 
holds  it  subject  to  all  the  equities  to  which  it  was  liable  in  the  hands  of 
the  assignor  :  AshtorCs  Appeal,  73  Pa. 

The  mortgagor  having  given  a  certificate  that  he  has  no  defence,  is 
estopped  from  setting  up  a  defence  against  an  assignee :  Id. 

,  Any  subsequent  assignee  may  av^il  himself  of  a  certificate  of  "no 
defence,"  given  to  the  first,  if  he  shows  that  he  or  a  prior  one  under 
whom  he  claims  was  an  assignee  for  value  without  notice :  Id. 

A  purchaser  with  notice  of  fraud  or  trust  may  protect  himself  under 
a  prior  purchaser  without  notice :  Id. 

A  creditor  taking  a  chose  in  action  as  collateral  security  for  a  pre- 
existing indebtedness  is  not  a  purchaser  for  value  :  Id. 

Municipal  Corpobation.     See  Constitutional  Law  ;  Estoppel. 

Assessments  for  Improvements — Rights  of  Landowners  in  Con  (r nets. 
— The  contractor  under  proposals  for  street  improvements  must  be  held 
to  his  bid,  not  allowed  to  underbid  others  and  afterwards  receive  more. 
The  excess  will  be  an  illegal  charge  against  the  landowners:  State, 
John  M.  Board  et  al.,  pros.  v.  Citg  of  Hoboken,  8  Vroom. 

Assessments  for  Improvements. — The  assessments  of  commissioners  for 
benefits  in  street  improvements,  where  they  have  been  on  the  ground, 
examined  the  premises  and  made  their  report  of  estimates  according  to 
the  principle  prescribed  in  the  charter,  will  not  be  set  aside  upon  con- 
flicting evidence  of  the  justice  or  sufficiency  of  such  assessment.  It 
must  clearly  appear  that  injustice  has  been  done  before  an  assessment 
will  be  set  aside  upon  the  facts  :  State,  John  B.  Pudneg,  et  al.^  pros.  v. 
The  Village  of  Passaic,  8  Vroom. 

Assessments  for  benefitB  by  the  lineal  feet  afon^  the  frontage  is  not 
necessarily  wrong.  There  is  no  rule  that  condemns  such  method,  with- 
out proof  of  its  injustice  either  apparent  on  the  papers,  or  shown  satis- 
factorily by  independent  testimony  :  Id. 

Navigable  Waters. 

Boom — Nuisance. — The  right  of  navigation  is  not  so  far  paramount 
as  to  make  booming  facilities  a  nuisance  wherever  they  encroach  on  nav-  ' 
i<;able  waters,  and  in  any  case  the  question  of  nuisance  must  depend  on 
the  particular  facts.  The  necessity  and  convenience  of  the  floatage  of 
lumber  in  the  Manistee  river,  in  the  region  of  which  the  manufacture  of 
lumber  is  the  prime  industry,  must  be  considered  in  any  rules  laid  down 
for  the  public  use  of  the  stream  :  Brig  City  of  Erie  v.  Canfields,  S.  C. 
Mich. 

Boom-breaking  not  a  Maritime  Turt. — A  boom  thut  extends  no  farther 
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into  the  water,  than  the  landowner,  with  due  regard  to  navigation,  might 
extend  it,  is  a  structure  pertaining  to  the  adjacent  land  as  much  as  any 
wharf  or  building  erected  thereon,  and  a  wrongful  injury  to  it  is  not  a 
marine  injury,  and  the  tort  cannot  therefore  be  redressed  in  admiralty  : 

Negligence. 

Railroad — Sparks  from  Engine, — A  party  is  not  answerable  in  dam- 
ages for  the  reasonable  exercise  of  a  right,  unless  upon  proof  of  negli- 
gence, unskilfulness  or  malice  :  The  Philadelphia  arid  Reading  Railroad 
Co,  V.  Yerger  et  al,  73  Pa. 

Buildings  were  burned  by  sparks,  from  a  locomotive  engine  used  in 
the  ordinary  way  on  a  railroad;  in  a  suit  against  the  company  by  the 
owner,  Held^  there  being  no  evidence  to  justify  an  inference  of  negli- 
gence, that  the  jury  should  have  been  instructed  to  find  for  defendants: 
Id.  ^  . 

Master  and  Servant — Action  against  Servant  for  toilful  neglect  of  or- 
ders.— Forsyth,  the  owner  of  a  strip  of  woodland  through  which  a  railroad 
ran,  having  procured  the  wood  to  be  cut,  employed  llorner  to  haul  it. 
Horner,  in  order  to  reach  said  woodland,  obtained  permission  from  Lamb^ 
the  owner  of  an  adjoining  field,  where  the  hogs  of  Lawrence  were  being 
pastured,  to  pass  through  the  field  and  to  open  a  gap  in  the  fence  at  a 
certain  place,  with  directions  to  close  it  up  after  he  went  in  and  after 
he  came  out,  as  the  hogs  and  cattle  in  the  field  might  get  through  on 
the  railroad  and  get  killed  ;  Horner  passed  through  with  his  teams,  leav- 
ing the  gap  open  while  the  wagons  were  being  loaded,  but  closing  it  when 
he  went  out ;  the  hogs  escaped  through  the  gap  and  one  was  killed,  and 
the  other  injured  on  the  railroad ;  ITeldy  that  the  leaving  down  the  bare 
by  Horner  was  an  intentional  and  wilful  violation  of  his  authority,  and  a 
misfeasance  for  which,  as  a  servant  or  agent  of  Forsyth,  he  cannot  claim 
exemption  against  the  party  injured  :  Horner  v.  Lawrence^  8  Vrooin. 

Tax  Collector's  Receipt — Use  for  purpose  for  which  not  intended. — A 
collector  of  taxes  gave  a  receipt,  upon  receipt  of  check,  for  the  taxes 
due  on  a  certain  lot;  such  receipt  was  exhibited  to  a  purchaser  of  the 
lot  to  show  its  discharge  from  the  tax  at  the  time  of  the  sale.  The 
check  being  unpaid,  the  city  enforced  the  tax  against  the  property  in  the 
hands  of  the  purchaser;  held^  such  purchaser  could  not  maintain  a  suit 
for  tjie  loss  sustained  by  him  against  the  collector.  It  was  further  held, 
that  the  position  was  not  changed  by  the  knowledge  of  the  collector  that 
his  receipt  was  sometimes  used  as  a  certificate  that  property  was  clear  of 
tax  :  Kohl  v.  Love,  8  Vroom. 

A  tax  collector  is  neither  authorized  nor  required  to  give  certificates 
that  property  is  discharged  from  taxes,  and  his  receipts,  given  in  the  or- 
•liiiary  course  of  business,  if  used  for  such  purpose,  must  be  so  used  at 
the  peril  of  those  who  rely  upon  them  :  Id. 

Actionable  negligence  exists  only  when  the  party  whose  negligence 
occasions  the  loss  owes  a  duty,  arising  from  contract  or  otherwise,  to  the 
person  sustaining  such  loss  :  Id. 

Nuisance.     See  Navigable  Waters. 
Party-Wall. 
Projection  beyond  Party-lines. — A  party- wall  erected  by  Simpson  pro- 
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jected  unintentionally  in  several  places,  slightly  beyond  the  proper  line, 
over  land  of  Mayor,  who  was  erecting  a  building  at  the  same  time,  by 
contract  with  a  builder  who  was  to  pay  for  the  party-wall.  He  knew 
the  wall  was  projecting,  but  went  on  and  paid  for  it ;  Simpson  completed 
his  building  without  correcting  the  projection.  The  court  under  the 
circumstances  refused  a  decree  to  take  down  the  wall:  Mayer* s  Appeal^ 
73  Pa. 

This  occupation  of  part  of  plain tiflTs  lot  did  not  give  defendant  any 
title  to  it  nor  affect  plaintiff's  right  to  damages  :  Id, 

Penalty.     See  Constitutional  Law, 

Prescription     See  Roads. 

Bailroad.     See  Negligence, 

Occupation  of  Public  Roads, — An  act  gave  a  railroad  company  power 
to  construct  its  railroad  on  a  public  road,  and  provided  that  if  in  its  con- 
struction it  should  be  necessary  to  change  a  public  road,  &c.,  they  should 
"  cause  the  same  to  be  reconstructed  in  the  most  favorable  location  and 
in  as  perfect  a  manner  as  the  original  road."  This  does  not  require 
that  the  maJcing  of  the  new  road  shall  precede  the  occupying  of  the 
old  road :  Danville^  Hazleton  and  Wilkesharre  Railroad  Co.  y.  The 
(hmmonwecdth^  73  Pa. 

The  legislature  may  authorize  building  a  railroad  on  a  public  road. 
Id. 

A  railroad  company  occupying  a  portion  of  a  public  road  not  exceed- 
ing the  extent  allowed  by  law,  and  obstructing  public  travel  on  such 
portion,  is  not  guilty  of  nuisance:  Id, 

Rebellion.     See  Evidence. 

Judicial  proceedings  in  the  Seceding  States — Proof  of  by  Records, — 
Judicial  proceedings  had  in  this  state  during  the  war  are  not  void  : 
Copeland,  admW.^  v.  Winston^  admWx.,  49  or  50  Ala. 

A  suit  instituted  and  with  reasonable  diligence  prosecuted  to  judg- 
ment in  the  courts  of  this  stat«  during  the  war  aj^ainst  the  maker  of 
paper  not  commercial,  is  a  compliance  with  the  statutory  requisition  of 
suit,  as  a  condition  on  which  to  fix  the  liability  of  the  assignor  :  J[d. 

The  records  of  the  courts  existing  in  this  state  during  tKe  war,  having 
passed  into  the  keeping  of  corresponding  officers  of  the  present  legal 
courts,  are  provable  in  the  same  manner  as  the  records  of  the  present 
courts  :  Id. 

HoADS.     See  Railroad. 

Vacation  of  Private  Road — Prescription.^-The  Act  of  April  21  st  1846, 
vacating  private  roads  by  prescription,  is  constitutional :  Kriers  Private 
Road,  73  Pa. 

Roads  by  prescription  rest  upon  uninterrupted  adverse  user  for  twenty- 
one  years,  in  analogy  to  the  Statute  of  Limitations  and  not  on  the  fiction 
of  a  grant :  Id. 

An  owner  divided  his  land  into  lots  and  laid  out  a  road  for  their  use ; 
the  road  was  used  for  more  than  twenty-one  years  by  an  adjoining  owner ; 
all  the  lots  afterwards  vested  in  one  person,  upon  whose  petition  the 
road  was  vacated  under  the  Act  of  1846.     IlelJj  that  the  adjoiner  had 
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no  easeroeot  secured  by  grant  taken  from  him,  it  was  one  originating  in 
a  wrongful  use  of  another's  land  :  Id, 

Shipping. 

General  Average — GoUL — General  average  is  a  contribution  by  all 
the  parties  in  a  sea  adventure  to  make  good  the  loss  of  one  of  them  for 
voluntary  sacrifices  of  part  of  the  cargo  to  save  the  residue  and  the  lives 
of  those  on  board  from  an  impending  peril,  or  for  extraordinary  ex- 
penses necessarily  incurred  by  one  or  more  for  the  general  benefit  of  all 
the  interests  in  the  enterprise :  McLooiCs  Administrator  v.  Oummmgs^ 
73  Pa. 

General  average  extends  to  the  loss  of  the  ship  when  the  cargo  is 
saved ;  and  the  loss  of  the  cargo  when  the  ship  is  saved :  Id, 

When  after  abandonment  of  the  vessel  the  cargo  is  sent  to  the  port 
of  destination,  as  a  general  principle  the  parties  are  bound  by  an  adjust- 
ment fairly  made  by  an  aii^uster  at  that  port,  according  to  the  rules, 
&c.,  there:  Id, 

This  rule  does  not  obtain  in  case  of  fraud  or  gross  mistake ;  or  when 
a  voyage  is  broken  up  and  ended,  where  a  final  separation  between  the 
vessel  and  cargo  has  taken  place  and  the  relations  of  the  parties  have 
terminated :  then  the  port  of  disaster  would  generally  become  the  place 
of  adjustment :  Id. 

Where  the  cargo  is  sent  from  the  port  of  disaster  to  the  port  of  des- 
tination by  another  vessel  at  a  higher  rate  of  freight  than  under  the 
original  contract,  the  contribution  is  to  be  on  the  basis  of  the  value  of 
the  cargo  at  the  port  of  destination :  Id, 

Where  the  deviation  is  justified,  in  case  of  disaster  by  a  peril  of  the 
sea,  disabling  the  vessel  from  proceeding,  the  master  becomes  the  agent 
of  all  the  parties  in  interest ;  the  subject  of  the  interests  are  the  vessel, 
the  cargo  and  the  freight :  Id, 

If  the  vessel  cannot  proceed,  it  is  the  duty  of  the  master  to  reship 
the  cargo  if  he  can,  to  the  port  of  destination,  to  protect  all  interests, 
doing  what  he  fairly  and  conscientiously  believes  is  for  the  interest  of 
all:  Id. 

If  the  master  can  save  part  of  the  freight  to  the  owner,  he  will  be 
considered  his  as  well  as  the  shipper's  agent ;  if  he  can  save  nothing 
for  the  owner  he  will  be  agent  of  the  shipper  alone  :  Id. 

A  vessel  was  chartered  at  Baltimore  to  carry  coal  to  San  Francisco ; 
having  met  with  disasters  at  sea,  she  bore  away  to  Rio,  where  after  the 
proper  proceedings  she  was  abandoned  and  the  master  shipped  the  cargo 
to  San  Francisco  by  another  vessel  at  higher  freight,  by  the  bill  of 

lading  "to  be  delivered  *  *  *  unto  order  or  ,  assignees,  he  or 

they  paying  freight,"  &o.  The  bill  was  endorsed  to  Wright,  who  en- 
dorsed it  deliverable  to  Cunimings,  San  Francisco.  The  master  of 
second  vessel  would  not  deliver  the  coal  except  on  payment  of  freight, 
&c.,  and  Cummings  would  not  so  receive  it;  the  coal  was  sold  for  less 
than  the  freight  and  expenses.  The  acts  of  the  master  were  ratified 
by  the  owner  of  the  ship.  Held^  that  under  the  circumstances,  the 
separation  of  interests  was  not  completed  at  Rio,  but  continued  until 
the  arrival  at  San  Francisco,  and  the  sale  of  the  cargo  there  :  Id, 

The  freight  and  charges  at  S«ja  Francisco  having  consumed  the  value 
of  the  cargo,  in  a  suit  by  the  owner  against  the  shipper,  it  was  Heldy 
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that  there  was  nothing  upon  which  the  general  average  oould  be 
charged ;  and  the  recovery  was  confined  to  the  speeial  charges  on  the 
coal:  Id,  • 

The  master  paid  a  premium  for  gold  drafls  at  Rio  to  pay  the  expenses 
there ;  Hddy  that  verdict  should  be  for  the  amount  found  in  gold,  not 
for  the  premium  paid :  Id, 

Taxation.    See  ConstUiUUmal  Law. 

Time.     See  Action;  Laches. 

Computation  of. — A  debt  was  ^ue  October  6th  1862,  suit  was  brought 
Oct«»ber  6th  1868;  Held^  not  barred  by  the  statute :  Menkes  v.  Frick, 
73  Pa. 

When  suit  is  brought  within  six  years  after  the  day  on  which  the 
cause  of  action  arose  that  day  is  to  be  excluded  from  the  computation  : 
Id. 

When  a  thing  is  to  be  done  within  a  certain  time  from  a  prior  date 
and  the  party  is  deprived  of  a  right  by  its  omission,  the  day  from  which 
the  count  is  to  be  made  is  excluded  from  the  computation  :  Id. 

Trespass.     See  Landlord  and  Tenant. 

Trover.     See  Bailment. 

Voluntary  Payment. 

Pa^fment  on  a  Writ  is  compvlsory. — Payment  to  an  officer  presenting 
a  writ  is  made  under  legal  compulsion »  for  one  may  assume  that  the 
officer  will  enforce  a  process  under  which  he  makes  a  demand.  When 
therefore  a  joint  obligee  pays  a  note  to  secure  his  own  liability  on  the 
recognisance,  he  cannot,  on  the  ground  of  voluntary  payment,  be  pre- 
bum^  to  waive  indemnity  from  his  co-surety :  McKee  v.  Campbell, 
S.  C.  Mich. 

War.     See  Evidence;  Rebellion. 

Way. 

Grant  of— Obstruction  of. — Hatcher  being  owner  of  two  lots  used  a 
lane  from  the  back  lot  over  the  other  to  a  turnpike  with  a  gate  there. 
In  1858  he  conveyed  the  back  lot,  the  gate  remaining,  "  with  the  free 
use,  right  and  privilege  of  a  passageway  *  *  *  extending  from  the  *  *  * 
turnpike  to  the  hereby  granted  premises  with  free  ingress  and  regress  at 
all  times  for  ever."  Through  divers  conveyances,  all  reciting  the  grant 
of  the  passage,  Brooke  became  the  owner  of  the  back  lot  in  1867,  and 
Conoery  of  the  front  lot  in  1869  ;  the  gate  had  been  used  in  common 
by  the  owners  of  both  lots  till  1870,  when  Brooke  took  it  down  and 
Gonnery  put  it  up.  In  an  action  against  Connerv  for  obstructing  the 
passage,  Held,  that  the  grant  of  the  privile<;e  did  not  j9^r  se  make  the 
gate  a  wrongful  obstruction  ;  it  was  a  question  for  the  jury  in  connection 
with  the  circumstances  :   Gonnery  v.  Brooke j  73  Pa. 

If  the  gate  was  not  a  practical  hindrance  and  an  nnreanonable  obstme- 
tion  to  plaintiff's  use  of  the  pass.ige,  it  was  not  illegal :  Id. 

Generally  a  grant  is  to  be  taken  in  its  natural  and  ordinary  sense ; 
and  if  there  be  doubt,  noBt  strongly  against  the  grantor :  Id. 

A  grant  is  to  receive  a  reasonable  construction  which  will  accord  with 
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the  iDteotion  of  the  parties,  and  the  court  must  look  at  all  the  ciroam-. 
staDces  under  which  it  was  made  :  Id. 

The  plaintiff  took  down  the  gate,  defendant  sued  him  in  trespass  be- 
fore an  alderman  and  obtained  judgment  against  him.  HMj  not  to  be 
a  bar  to  an  action  for  the  obstruction :  Id, 
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WAR  CLAIMS  AGAINST  THE  UNITED  STATES. 

{Concluded  from  p.  3i5.) 

Chapter  VI. 

PROPERTY  WHICH  MAY  BE  USEFUL  TO  THE  ENEMY  SEIZED  AND 
DESTROYED  OR  DAMAGED  TO  PREVENT  IT  FROM  FALLING  INTO 
THEIR  HANDS. 

Is  the  government  liable  to  make  compensation  for  the  property 
of  a  loyal  citizen  in  a  loyal  state,  seized  and  destroyed  or  damaged 
by  competent  military  authority — flagrante  bello — to  prevent  it 
from  falling  into  the  hands  of  the  enemy,  as  an  element  of  strength 
where  warlike  operations  are  in  progress,  or  where  the  approach  of 
the  enemy  is  prospectively  imminent  ?  Widely  conflicting  views 
have  been  expressed  on  this  question.^* 

There  are  five  modes  in  which  the  government  has  a  right  to 
take  or  use  private  property : 

1.  By  taxation.^ 

2.  As  punishment  for  crime  under  judicial  sentence,  or  by  sen- 
tence of  a  court-martial.^ 


'»  Roscoe  Conkling  in  Senate,  Dec.  14th  1870,  82  Globe  98,  on  claim  of  J. 
Milton  Best.    Sec  President's  Veto  Message,  Jane  1st  Ift72. 

Senator  Howe,  January  4th  1871.  82  Globe  302. 

7<  Constitation,  art.  1,  sec.  8,  clause  1. 

7*  Constitution,  art.  3,  &c.  sec.  1,  clause  3  ;  amendments,  art.  v,  vl,  viii.  Gro- 
tius,  b.  2,  ch.  14,  sec   7. 

Vol.  XXII.— 27  (401) 


Digitized  by  VjOOQ IC 


402  WAR  CLAIMS 

8.  In  virtue  of  tbe  right  of  eminent  domain  for  public  use."* 

4.  By  the  law  of  ^^  overruling  necessity,''  which  Lord  Hale 
calls  the  lex^temporis  et  loci,  and  which  is  both  a  war  and  peace 
power  J* 

5.  By  the  war-power  on  the  theatre  of  military  operations,  fla- 
grante bello  for  military  purposes.^* 

The  right  to  take  property  in  the  first,  second  and  fourth  class 
of  cases  named  exists  without  any  duty  to  make  "just  compensa- 
tion" in  money. 

The  question  of  the  liability  of  the  government  to  make  compen- 
sation for  property  taken  and  damaged,  or  destroyed  to  prevent  it 
from  falling  into  the  hands  of  an  enemy,  must,  as  was  very  well 
said  by  the  Supreme  Court  of  Pennsylvania  in  September  1788,  in 
the  case  of  Respublica  v.  Sparhawk,  1  Dallas  362,  be  governed — 

"  By  reason,  by  the  law  of  nations,  and  by  precedents  analogous 
to  the  subject  before  us." 

On  principles  of  right  and  propriety,  a  military  officer,  even  in 
flagrant  war,  would  not  be  justified  in  seizing  and  destroying  the 
property  of  a  private  citizen  to  prevent  it  from  falling  into  the 
hands  of  the  enemy,  unless  the  "  danger  be  immediate  and  im- 
pending," or  be  reasonably  certain  to  happen  during  hostile  military 
operations ;  for  if  this  be  not  so,  the  officer  acting  without  neces- 
sity or  excuse  would  become  a  trespasser,  and  his  act  would  be  one 
of  lawless  violence,  for  which  he  would  and  the  nation  would  not 
be  liable  in  damages.^ 

It  has  been  determined,  also,  that  the  officer  is  not  the  sole  judge 
of  the  necessity  of  seizing  and  destroying.^ 

7<  Constitution,  art.  v.,  Amendments,  ** Eminent  domain  is  a  civil  rijjht :"  Grant 
V.  U.  S.f  I  Court  Claims  45  ;  American  Print- l^Wks  v.  Lawrence,  1  Zabriskie 
258 ;  Grotius,  b.  2,  ch.  14,  sec.  7  ;  Id.  b.  3,  ch,  20,  sec.  7. 

7*  Hafe  V.  Lawrence,  3  Zabriskie  728-9  ;  Grant  v.  U.  5.,  1  Court  Claims  45  5 
Reftpublica  r.  Sparhawk,  1  Dallas  362. 

76  13  Howard  140;  Whiting's  War  Powers  26. 

77  Mitchell  y.  Harmony,  13  How.  115;  Grant  v.  U,  5.,  1  Nott  &  H.,  Court  of 
Claims  45,  47,  48  ;  American  State  Papers,  part  ix.,  Claims,  vol.  1,  p.  55  ;  Pit- 
cher y.  U,  S.y  1  Court  of  Claims  9  ;  Gibbons  v.  U.  5.,  8  Wall.  269. 

78  Mitchell  V.  Harmony^  13  Howard  115.  Sec  Ex  parte  Milligan,  4  Wall.  2  : 
Martin  v.  Moity  12  Wheat.  19  ;  Whiting's  War  Powers  67  ;  Luther  r.  Borden,  7 
Howard  45  ;  American  Print-  Works  ▼.  Lawrence,  1  Zabriskie  SfeO,  and  cases 
cited.  A  ratification  by  the  government  of  an  act  done  by  military  authority  re- 
Heyes  the  officer  from  liability  :  Baron  y.  Denman,  2  Exchequer  189.     Vol.  ix.,  p. 
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Now,  as  a  matter  of  common  sense  and  reason,  the  owner  of 
property  is  no  more  injured  if  it  is  destroyed  by  our  own  govern- 
ment than  if  by  the  enemy.  The  loss  to  him  is  the  same  in  either 
case.  Yet  no  statesman  or  writer  on  the  laws  of  nations  ever  claimed 
that  a  government  is  bound  by  any  principle  of  law  to  make 
compensation  for  property  taken  or  destroyed  by  the  enemy  in 
time  of  war,^*  nor  by  its  own  military  forces  in  actual  battle.®^ 

Where  property  is  taken  to  prevent  it  from  falling  into  the  hands 
of  the  enemy,  the  position  of  property  so  situated  is  the  owner's 
misfortune. 

'•  lie  is  not  to  be  relieved  of  it  at  the  cost  of  the  United  States, 
for  they  are  not  responsible  to  him  for  the  circumstances  that 
created  it."^^ 

To  require  the  government  to  pay  where  it  is  guilty  of  no  wrong, 
in  the  exercise  of  both  a  right  recognised  by  the  civilized  world 
and  enjoined  by  the  highest  duty  and  for  the  common  good,  would 
be  the  harshest  rule  that  could  be  recognised. 

All  writers  agree  that  the  government  incurs  no  liability  by  de- 
stroying it  in  battle,  or  for  destroying  it  in  an  attempt  to  recapture 
it  from  an  enemy.  Bynkershoek  says  of  the  property  of  loyal 
citizens :  "  Those  goods  may  be  properly  taken  by  us,  by  the  laws 
of  war,  if  they  have  been  before  taken  by  our  enemies."^ 

What  difference  can  it  make  to  the  owner  whether  his  property 
is  destroyed  immediately  in  advance  of  a  battle,  or  in  the  conflict,  or 
in  an  effort  to  recapture  ?  To  say  that  a  nation  is  not  liable  if  it 
applies  the  match  and  blows  up  a  house  a  moment  after  the  enemy 


404,  of  Nilcs's  Register,  March  1816  ;  Milligany.  Homy,  13  American  Law  Reg- 
ister N.  S.  122;  Stevens  y,  U.  5.,  2  Court  Claims  95.  See  Linds  v.  Rodney,  2 
Douglass  613 ;  EtphinsUme  ▼.  Bedreechund^  1  Knapp's  P.  C.  R.  300;  Codtdge  r. 
Guthrie,  Swatnb,  J.,  U.  S.  Circ.  Court,  S.  District  Ohio,  Oct.  1868,  in  appen- 
dix to  (43a  ed.  1871)  Whiting's  War  Powers  591.  In  Report  No.  600,  House 
Reps.,  1  sess.  36  Congress,  May  26th  1 860,  Mr.  Stanton,  of  the  Committee  on 
Military  Affairs,  in  a  case  similar  to  that  of  Mitchdl  v.  Harmony,  said  the  officer 
**  was  the  proper  judge.'*  See  Ex  parte  Milligan,  4  Wallace  2  ;  Martin  v.  Mott, 
12  Wheaton  19  ;  Whiting's  War  Powers  67  ;  Lviher  v.  Borden,  7  Howard 
45. 

70  Senator  Davis,  January  *4th  1871,  82  Globe  297  ;  Alexander  Hamilton,  Nov. 
19th  1792,  American  State  Papers,  part  ix.  vol.  1,  Claims,  p.  55. 

••  Vattcl,  ch.  XV.  p,  402,  and  authorities  heretofore  cited. 

^'  LoRiNO,  J.,  dissentiente,  Grantee  Case,  2  Court  Claims  552  ;  1  Id.  41. 

•«  1  Laws  of  War,  ch.  v. 


Digitized  by  LjOOQ IC 


404  WAR  CLAIMS 

gets  in  it,  but  is  liable  for  doing  the  same  thing  a  moment  before, 
would  seem  a  very  reductio  ad  absurdum.^ 

It  may  be  said  the  government  should  be  liable  for  destroying  a 
house  when  its  seizure  by  the  enemy  might  be  only  for  the  purpose 
of  temporary  occupancy,  but  not  with  a  purpose  to  destroy  it. 

But  if  the  enemy  occupy  a  house  the  government  may  in  battle 
•  lestroy  it  to  dislodge  him,  and  in  such  case  incur  no  liability. 
It  can  make  no  difference  to  the  owner  whether  it  be  destroyed  a 
moment  before  or  a  moment  after  the  enemy  enter  it. 

In  such  case,  too,  the  reason  of  the  rule  mentioned  by  Grotius, 
which  exempts  a  nation  from  liability  for  damage  done  by  the 
enemy,  may  well  apply,  "  in  order  to  make  every  man  more  careful 
to  defend  his  own.  " 

To  hold  the  government  liable  under  such  circumstances  would 
furnish  an  inducement  to  owners  of  property  in  times  of  danger 
to  magnify  it  in  order  to  induce  the  government  to  destroy  it  and 
so  become  an  insurer  against  peril ;  it  would  remove  the  inducement 
of  citizens  to  throw  obstacles  in  the  way  of  the  enemy's  approach  ; 
it  might  encourage  citizens  rather  to  invite  or  aid  it ;  it  would 
diminish  the  motive  to  furnish  supplies  and  aid  to  our  army  in 
advancing  to  anticipate  or  defeat  the  approach  of  the  enemy,  and 
in  all  these  modes  disregard  the  maxim  salus  populi  suprema  lex. 
This  overpowering  and  relentless  rule  of  the  supreme  law  of  public 
safety  is  one  which  the  stern  necessities  of  war  can  neither  safely 
omit  nor  mitigate. 

A  rule  which  would  hold  the  government  liable  might  sometimes 
furnish  an  excuse  for  treacherous  officers  to  omit  necessary  de- 
struction of  property,  or  induce  a  nation  financially  embarrassed 
to  desist  from  the  only  means  of  preserving  its  existence.  These 
considerations,  so  immeasurably  important,  should  never  be  left  to 
turn  the  hesitating  scale  in  a  moment  of  peril. 

A  nation  should  not  be  liable  for  property  taken  to  prevent  it 
from  falling  into  the  hands  of  an  enemy,  because  it  is  impossible  to 
establish  any  just  measure  of  damages.  What  is  the  value  of 
property  liable  to  the  imminent  impending  danger  of  being  taken 
or  destroyed  by  rebels  ?  Why  should  the  government  pay  when 
the  markets  of  the  world  could  not  supply  another  purchaser  ? 

8»  See  President  Grant's  veto  message,  February  12th  1872,  Senat«)  Ex.  Doc. 
42,  3d  sess.  42(1  Cong.,  as  to  Manchester,  Ky.,  Salt  Works. 
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Vattel,  in  assigning  reasons  why  an  invaded  nation  is  not  liable 
to  its  citizens  for  the  ravages  of  war,  says,  "  the  public  finances 
would  be  exhausted,"  and  "these  indemnifications  would  be  liable 
to  a  thousand  abuses." 

Now,  all  these  reasons  apply  with  very  great  if  not  equal  force 
to  the  damages  now  under  consideration.®* 

This  question  involves  to  some  extent  the  theory  and  nature  of 
government. 

The  preamble  to  the  Constitution  declares  that  it  was  ordained — 
to  form  a  more  perfect  union,  establish  justice,  insure  domestic 
tranquillity,  provide  for  the  common  defence,  promote  the  general 
welfare,  and  secure  the  blessings  of  liberty. 

A  government  organized  to  insure  domestic  tranquillity  and  the 
common  defence  is  ez  necessitate  clothed  with  the  power  to  employ 
the  necessary  means  to  secure  the  end*  The  Constitution,  in  recog^ 
nising  the  laws  of  nations  and  the  war  power,  gives  the  govern- 
ment a  right  to  employ  the  means  which  it  may  declare  necessary, 
or  which  nations  usually  employ,  to  make  the  common  defence. 
These  laws  give  the  power  and  create  the  duty  to  seize  property 

**  See  2  Greeley's  American  Conflict  Cll  ;  Samner's  Speech,  January  I2th 
1869,  71  Globe  301  ;  Alexander's  Cotton,  2  Wallace  420;  Senator  Conkling, 
December  14th  1870,  82  Globe  98  ;  Senator  Chandler,  December  14th  1870,  82 
Globe  100  ;  Senator  Howe,  January  4th  1871,  82  Globe  303  ;  Whiting's  Opinion, 
January  15th  1864,  in  Globe,  May  20th  1864,  vol.  52,  p.  2390. 

President's  Annual  Message,  December  1873. 

On  the  11th  March  1818,  a  report  was  made  to  the  House  of  Representatives  as 
to  war-claims,  under  the  Act  of  April  9th  1816,  in  which  it  is  said  the  documents 
from  the  commissioners  of  claims  *'  develop  the  fact  that  on  the  frontiers  of  New 
York  a  system  of  fraud,  forgery,  and  perhaps  perjury,  has  been  in  operation, 
which  the  committee  believe  has  never  been  witnessed  in  this  country." 

Thore  are  now  pending  before  the  commissioners  of  claims,  under  the  Act  of 
March  3d  1871,  17,048  claims,  amounting  to  $50,000,000. 

See  speech  in  the  House  of  Representatives,  February  7th  1874,  of  Mr.  Lowndes. 

See  also  House  Executive  Document  No.  121,  first  session  forty-third  Congress  ; 
Report  Quartermaster- General,  page  225,  of  Executive  Document  No.  1,  part  2, 
House  Representatives,  forty-second  Congress,  second  session. 

See  remarks  of  Mr.  Delano  (now  Secretary  of  the  Interior)  in  the  House  of 
Representatives,  January  30th  1S66,  56  Globe  509-512;  and  in  the  report  he 
made  from  the  Committee  of  Claims,  January  1866,  House  of  Representatives 
No.  10,  first  session  thirty-ninth  Congress. 

The  war  claims  now  before  Congress,  amount  to  near  $20,000,000,  and  it  is  es- 
timated that  if  this  class  of  claims  should  be  paid,  they  would  reach  very  many 
millions  in  amount.  See  Lawrence's  Report  on  War  Claims,  first  session  forty- 
third  Congress,  March  1873. 
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in  time  of  war  to  prevent  it  from  falling  into  the  hands  of  an  ene- 
my. Where  a  nation  exercises  a  lawful  power  in  a  lawful  mode  in 
the  performance  of  an  absolute  duty,  it  would  reverse  every  pre- 
cept of  reason,  justice,  and  the  whole  logic  of  the  common  law  to 
hold  it  liable  and  guilty  as  a  trespasser  or  a  tortfemor,  Nor  is 
-there  any  principle  on  which  to  rest  an  express  or  implied  contract 
to  pay  in  the  class  of  cases  under  consideration.  No  act  of  Con- 
gress has  created  any  such  liability. 

It  cannot  grow  out  of  any  obligation  of  the  government ;  for  no 
principle  of  law,  no  writer,  has  ever  declared  it  an  insurer  of  the 
safety  of  its  citizens  from  the  perils  which  exist  in  all  wars. 

There  is  no  constitutional  obligation  to  make  compensation  in 
this  class  of  cases,  unless  it  be  found  in  the  last  clause  of  the  fifth 
amendment  to  the  Constitution,  which,  after  reciting  certain  prin- 
ciples, most  of  which  relate  t#  rights  of  person  and  property  in  a 
state  of  peace  and  by  civil  administrationy  concludes  by  saying  : 

Nor  shall  private  property  be  taken  for  public  use  without  just 
compensation. 

This  can  have  no  reference  to  the  war  seizure  and  destruction 
of  property,  unless — 

1.  This  clause  relates  to  war-measures  and  the  exercise  of  mili- 
tary powers ;  nor  unless — 

2.  The  destruction  indicated  is  a  "  public  use.  " 

This  provision  does  relate  to  property  in  time  of  peace.  It  does 
relate  to  property  not  in  the  "  enemy's  country,  "  and  not  in  the 
immediate  theatre  where  armies  are  operating  or  war  is  flagrant, 
and  battle  in  progress  or  imminent,  in  loyal  territory.  In  such 
cases  the  laws  of  peace  prevail.  By  its  very  terms,  and  upon  the 
maxim  noseitur  a  sociis^  this  provision  applies  wherever  the  laws 
of  peace  previ  il. 

That  it  does  admit  the  right  of  eminent  domain  is  clear,  but 
that  it  docs  not  extend  such  right  to  the  cases  of  property  seized 
by  military  authority  and  destroyed  in  war,  u^on  principles  of 
overruling  military  necessity  analogous  to  the  "  belligerent  right  of 
captureand  destruction  of  enemy's  property  in  enemy's  country,"  ^ 
has  been  often  affirmed. 

^^  Senator  Carpenter,  Janaary  4th  1871,  82  Globe  300  ;  Senator  Edmonds,  Jantl- 
ary  5th  1871,  82  Olobo  311 ;  Grant  7,  United  Statvt,  1  Conrt  of  Claims  45. 

Vattel  says  :  **  No  action  lies  against  the  state  for  losses  which  she  has  occa- 
sioned, noi  wiffallify  but  through  necessitg^^^     (Ch.  xv.,  p.  403.) 
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There  is  a  hiw  of ''  ovBRRULiNa  NECESSITY,"  entirely  distinct 
from  the  right  of  eminent  domain. 

The  Constitution,  as  originally  made,  contained  no  provision 
requiring  just  compensation  for  private  property  taken  for  public 
use.  It  was  silent  as  to  that.  But  the  principle  that  such  com- 
pensation should  be  made,  as  Story  says, 

''  Is  founded  on  natural  equity,  and  is  laid  down  by  jurists  as  a 
principle  of  universal  law."^ 

This  principle  antedates  the  Constitution,  existed  when  it  was 
adopted,  is  not  abrogated  by  it,  and  was  therefore  in  force  without 
the  fifth  amendment,  which  only  affirms  it,  but  makes  no  new  law 
in  this  respect.  So  the  law  of  overruling  necessity  antedated  the 
Constitution,  existed  when  it  was  adopted,  is  not  abrogated  by  it, 
therefore  admits  it,  and  has  through  our  whole  history  been  recog- 
nised in  courts,  both  under  national  and  state  authority. 

It  is  a  law,  too,  for  peace  and  war,  and  may  be  exercised  by  civil 
and  military  authorities. 

On  the  llth  of  December  1820,  the  Committee  of  Claims  of  the  House  of  Rep- 
resentatives made  a  report  on  a  claim  for  use  and  occupation  of  houses,  and  dam- 
ages thereto,  by  General  Jackson's  officers,  and  for  hospitals,  during  the  invasion 
of  the  British  at  New  Orleans  in  1814,  in  which  it  is  said,  referring  to  the  demand 
as  based  on  the  fifth  amendment  to  the  Constitution,  that  '*  the  taking  of  *  private 
property  for  public  use  *  would  seem  to  imply  a  voluntary  ad  on  the  part  of  the 
l^)vernment,  which  in  the  present  case  could  hardly  be  alleged :"  (American 
State  Papers,  class  ix.,  Claims,  vol.  1,  p.  753.^ 

All  writers  agree  that  the  destruction  of  property  in  a  battle  is  not  a  taking  for 
public  use  within  the  meaning  of  the  Constitution.  Then  how  is  a  destruction  for 
war  purposes  just  before  a  battle  a  use  of  the  property  f  The  government  does 
not  usCf  but  destroys^  to  prevent  the  enemy  from  using.  A  destruction  of  property 
is  very  different  from  an  ordinary  taking  for  the  public  use.  This  belligerent  right 
of  destruction  is  distinct  from  and  should  not  be  confounded  with  the  right  of 
eminent  domain.  This  clause  of  the  fifth  amendment  recognises  and  affirms  the 
right  of  eminent  domain,  a  peace  power — **  a  civil  right,*'  (Grant  v.  United  States, 
I  Court  Claims  45  :  '*  is  a  civil  right  ;*'  Halleck  Int.  Law.  124;  6  Cranch  145.) 

Even  in  time  of  war  Congress  may,  by  law,  authorize  the  exercise  of  the  right 
of  eminent  domain  in  aid  of  military  operations.  It  operates  by  or  in  pursuance 
of  a  statute.     It  employs  judicial  process. 

But  the  war  power  may  act  without  statute,  and  in  flagrant  war  may  seize  sup- 
plies where  needed.  But  in  time  of  peace,  or  in  time  of  war,  but  away  from  the 
theatre  of  war,  the  war  power  is  as  powerless  as  is  the  peace  power  in  the  conflict 
of  battle. 
•  M  2  Story  Const.  (4th  ed.),  sec  1790  ;  2  Kent  Com.,  I-«ct.  24,  pp  275,  276, 
(2«1  ed.  339,  340)  ;  3  Wils.  Law  Lee.  203  ;  Ware  v.  Htflton^  3  Dallas  194,  235 ; 
1  Blackst.  Com.  138-140  ;  Parham  v.  The  Justices,  9  Georgia  348. 
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And,  unlike  the  right  of  eminent  domain^  whatever  power  is 
exercised  in  virtue  of  the  law  of  overruling  necessity,  does  not 
generally  create  a  claim  for  compensation  or  damages  on  the  citizens 
or  government  rightfully  using  it  in  a  case  proper  for  its  exercise. 
It  is  a  law  as  sacred,  valid,  and  operative  as  a  statute  or  the  Con- 
stitution itself. 

The  exercise  of  the  right  of  eminent  domain  admits  of  a'  discretion 
— the  choice  to  condemn  in  pursuance  of  a  statute  one  or  another 
location  for  a  post-office,  "  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings,"  roads  and  other 
works  for  "  public  use."  The  law  of  necessity,  the  "  lex  imtantis^'' 
on  the  contrary,  admits  of  neither  delay  nor  choice. 

The  existence  of  those  two  independent  rights,  and  the  distinction 
between  them,  is  fully  recognised  by  the  authorities. 

Vattel  recognises  the  law  of  necessity  in  time  of  war,  thus : 

"  There  are  other  damages  caused  by  inevitable  necessiti/  ;  as, 
for  instance,  the  destruction  caused  by  the  artillery  in  retaking  a 
town  from  the  enemy.  These  are  merely  accidents.  They  are 
misfortunes,  which  chance  deals  out  to  the  proprietors  on  vhom 
they  happen  to  fall."*' 

The  Supreme  Court  of  Pennsylvania  recognised  this  law  of  ne- 
cessity in  time  of  war  as  distinct  from  the  civil  right  of  eminent 
domain  by  Faying : 

'*  Many  things  are  lawful  in  that  season  {flagrante  hello)  which 
would  not  be  permitted  in  time  of  peace.  *  *  *  The  righti 
of  necessity  form  a  part  of  our  law."  ^ 

The  Supreme  Court  of  Georgia  said  : — 

"  There  are  cases  of  urgent  public  necessity ,  which  no  law  has 
anticipated,  and  which  cannot  await  the  action  of  the  legislature ; 
those  who  seize  the  property  are  not  trespassers.  *  »  ♦  For 
example,  the  pulling  down  houses  and  raising  bulwarks  for  the  de- 
fence of  the  state  against  an  enemy  ;  seizing  corn  and  other  pro- 
visions, for  the  sustenance  of  an  army,  in  time  of  war ;  or  taking 
cotton-bags,  as  General  Jackson  did  at  New  Orleans,  to  build  ram- 
parts against  an  invading  foe. 

•▼  Ch.  xvi..  p.  403.  In  Russell  v.  Mayor,  2  Denio  486,  it  was  said  :  *'The  first 
«aae  on  the  subject  was  the  <■«■  ebrated  saltpetre  case.  The  gurcrnment  asserted 
the  arbitrary  right  to  provide  munitions  of  war  from  private  property,  under  pre- 
text of  overruling  necessity,  and  ail  the  justices  sustained  it :  12  Co.  12.*' 

w  Respublica  v.  Sparhawk,  I  Dallas  362,  Sept.  1788. 
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"  These  cases  illustrate  the  maxim,  Salus  populi  suprema  le^. 
Plate- Glass  Co.  v.  Meredith,  4  T.  R.  797  ;  Noy's  Maxims,  9th  ed., 
36 ;  Dyer  60  b ;  Broom's  Maxims  1 ;  2  Bulst.  61 ;  12  Coke  13, 
The  Prerogative  Case,  Id.  63  ;  2  Kent  338 ;  1  Blackst.  Com.  101, 
II.  18,  by  Chitty.  Extreme  necessity  alone  can  justify  these  cases.**** 

The  Supreme  Court  of  New  Jersey  recognise  the  distinction  : 

*'  It  is  true  that  by  many  writers  of  high  authority,  the  grounds 
of  justification  of  an  act  done  for  the  public  good  and  of  an  act 
committed  through  necessity  are  not  accurately  distinguished.  They 
are  both  spoken  of  as  grounded  on  necessity,  and  they  doubtless 
are  so.  But  the  one  is  a  state  the  other  an  individual  necessity, 
though  oftentimes  resulting  in  a  public  or  general  good.  The  one 
is  a  eivil  the  other  a  natural  right.  The  one  is  founded  on  prop- 
erty, and  is  an  exercise  of  sovereignty ;  the  other  has  no  connection 
with  the  one  or  the  other,** 

And  again,  contrasting  the  right  of  eminent  domain  with  the 
law  of  necessity,  the  court  say  : 

"  They  are  both  spoken  of  sometimes  as  grounded  on  necessity, 
and  they  doubtless  are  so.  But  the  latter  stands  strongly  distin- 
guished from  that  urgent  necessity  which,  for  immediate  preserva- 
tion, imperatively  demands  immediate  action.  His  case  who  should 
throw  up  trenches  upon  his  neighbors*  land  for  the  protection  of  a 
town  from  immediate  hostile  attack,  as  regards  his  justification, 
would  certainly  stand  on  a  very  difierent  footing  from  one  who, 
under  the  authority  of  law,  should  do  the  same  act  in  order  to  guard 
the  town  from  prospective  and  merely  possible  future  harm.*' 

Again  it  has  been  said  : 

"  The  right  arising  out  of  extreme  necessity  is  a  natural  right 
older  than  states.  *  *  It  is  the  right  of  self-defence,  of  self-preser- 
vation, and  has  no  connection  whatever  with  super-eminent  right 
(eminent  domain)  of  the  state.  The  one  (eminent  domain)  may  be 
fettered  by  constitutional  limitations ;  the  other  is  beyond  the  reach 
of  constitutions.*'^ 

There  are  many  cases  where  the  law  of  overruling  necessity  has 
been  applied  in  time  of  peace  for  individual  benefit.*^ 

••  Parham  v.  The  Justices,  &c.,  9  Georgia  348. 

'*^  American  Print  Wbrkx  v,  Lawrence^  1  Zabriskie  258. 

•'  Hafe  V.  Lawrence^  3  Zabriskie  605. 

»«  Grant  v.  United  States,  1  Court  Claims  45 

••  American  Print-Works  v.  Lawrence,  1  Zabriskie  248,  3  Zabriskie  591,  615; 
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One  reason  for  bearing  in  mind  the  clear  distinction  between  the 
right  of  eminent  domain  and  the  law  of  necessity  is,  that  where 
property  is  taken  by  virtue  of  the  former,  "just  compensation  **  is 
to  be  made,  while  under  the  latter,  neither  individuals  on  common- 
law  principles,  nor  the  government  on  principles  of  public  law, 
incur  any  such  liability. 

The  courts,  elementary  writers,  and  usage  of  government  lead  to 
the  same  result.** 

During  the  Revolutionary  war,  in  April  1777,  the  Pennsylvania 
board  of  war,  acting  by  authority  of  the  legislature,  took  possession 
of  certain  provisions  owned  by  private  individuals,  in  Philadelphia, 
to  prevent  them  falling  into  the  hands  of  the  enemy,  then  ap- 
proaching that  city,  but  with  a  pledge  to  the  owners  that  this  was 
not  designed  to  divest  the  property  in  the  articles,  but  "that  the 
same  should  be  liable  to  the  order  of  the  owner,  provided  they  were 
not  exposed  to  be  taken  by  the  enemy.*'  They  were  captured  by 
the  enemy.     The  statute  provided  for  payment  by  the  state  "  for 

Hale  V.  Lawrence^  1  Zabriskie  728  ;  Russell  v.  Mayor  of  New  York^  2  Denio  473  ; 
82  Tol.  Globe  300 ;  Respublica  v.  Sparhawky  1  Dallas  362. 

All  these  cases  conceded  that  at  common  law  this  law  of  **  overruling  necessity'* 
is  distinct  from  the  right  of  eminent  domain^  and  that  the  exercise  of  the  right  con- 
ferred by  the  former  creates  no  liability.  In  New  York  it  is  held,  also,  that  a 
statute  which  regulates  the  law  of  overruling  necessity  is  not  an  exercise  of  emi- 
nent domain^  but  only  a  regulation  of  the  law  of  necessity.  In  New  Jersey  it  was 
at  first  held  that  when  a  statute  authorizes  the  destruction  of  property  to  arrest  a 
fire,  that  is  an  exercise  of  the  right  of  eminent  domain.  But  this  was  overruled, 
and  the  doctrine  of  the  New  York  court  adopted.  That  which  is  not  a  **  public 
use*'  at  common  law  does  not  become  so  because  a  statutory  regulation  is  made  as 
to  it. 

»<  Respublica  v.  Sparhawk,  1  Dallas  372,  Sept.  1788;  9  Georgia  341  ;  Wig- 
gins V.  C7.  5.,  1  Nott  &  H.  Court  Claims  182  ;  2  Id.  345  ;  2  Story  Const.  (4th 
(ed.)  sec.  1790,  note  6,  saying : 

"  There  may  be  cases  of  extreme  necessity,  as  the  pulling  down  of  houses  and 
raising  bulwarks  for  the  public  defence,  seizing  private  provisions  for  the  army  in 
time  of  war,  when  the  owner  has*  no  redress.  See  9  Georgia  341  ;  Mitchell  v. 
Harmony^  13  Howard  S.  C.  115;  Wiggins  v.  United  States,  I  Court  of  Claims 
Report  182  ;  2  Id.  345." 

Whiting  says : 

*'If  one  of  our  armies  marches  across  a  cornfield,  and  soxlestroys  a  growing 
crop,  or  fires  a  building  which  conceals  or  protects  the  enemy,  or  cuts  down  timber 
to  open  a  passage  for  troops  through  a  forest,  the  owner  of  such  property  has  no 
legal  claim  against  the  government  for  his  losses :"  War  Powers,  43d  ed.,  p.  340. 

The  Russian  government  did  not  compensate  the  owners  of  the  buildings  burned 
in  Moscow  to  defeat  the  invasion  by  Napoleon. 
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services  performc'l,  moneys  advance*!,  or  articles  furnished,**  The 
proper  accounting-officer  refusing  to  pay-,  the  owner  of  the  property 
brought  suit.  The  Supreme  Court  of  Pennsylvania  lield  that  these 
were  not  "articles  furnished'* ;  in  other  words,  that  the  taking  was 
not  for  ^'public  use ;'*  that  the  articles  were  taken  by  the  law  of 
overruling  necessity. 

The  syllabus  of  the  case  is  : 

"  During  the  war  of  the  Revolution,  Congress  had  a  right  to  di- 
rect the  removal  of  any  articles  that  were  necessary  to  the  Conti- 
nental Army,  or  useful  to  the  enemy,  and  in  danger  of  falling  into 
their  hands ;  and  one  whose  property,  so  removed,  was  afterward 
captured  by  the  enemy,  was  held  not  to  be  entitled  to  compensation 
from  the  Commonwealth.^* 

Chief-Justice  McKean,  in  delivering  the  unanimous  opinion  of 
the  court,  said  ; — 

"  The  transaction,  it  must  be  remembered,  happened  flagrante 
hello  ;  and  many  things  are  lawful  in  that  season  which  would  not 
be  permitted  in  time  of  peace.  The  seizure  of  the  property  in 
question,  can,  indeed,  only  be  justified  under  this  distinction  ;  for 
otherwise,  it  would  clearly  have  been  a  trespass  ;  which,  from  the 
very  nature  of  the  term,  transgression  imports  to  go  beyond  what 
is  right :  5  Bac.  Abr.  150.  It  is  a  rule,  however,  that  it  is  better 
to  suffer  a  private  mischief  than  a  public  inconvenience  ;  and  the 
rights  of  necessity  form  a  part  of  our  law. 

*'  Of  this  principle,  there  are  many  striking  illustrations.  If  a 
road  be  out  of  repair,  a  passenger  may  lawfully  go  through  a  pri- 
vate inclosure:  2  Black.  Com.  37.  So,  if  a  man  is  assaulted  he 
may  fly  through  another's  close :  5  Bac.  Abr.  173.  In  time  of 
war,  bulwarks  may  be  built  on  private  ground :  Dyer  &  Brook, 
Trespass^  213  ;  5  Bac.  Abr.  175.  And  the  reason  assigned  is  par- 
ticularly applicable  to  the  present  case,  because  it  is  for  the  public 
safety :  20  Vin.  Abr.  Trespass^  B.  a,  sec.  4,  fo.  476.  Thus,  also, 
every  man  may,  of  common  right,  justify  the  going  of  his  servants 

»*  Respnblica  v.  Sparhawk,  I  Dallas  362. 

The  pruclamation  of  emancipation  was  an  act  of  "military  necessity." 

12  Stat.  1267-1269.  It  concludes  thus  :  "  And  upon  this  act,  sincerely  helieved 
to  be  an  act  of  justice,  warranted  by  the  Constitution  upon  military  necessity,  I 
invoke  the  considerate  judgment  of  mankind  and  the  gracious  favor  of  Almighty 
God.'» 

See  this  subject  fully  discussed  in  Whiting's  War  Powers,  and  the  authorities 
quoted. 


Digitized  by  LjOOQ IC 


412  WAR  CLAIMS 

or  horses,  upon  the  banks  of  navigable  rivers,  for  towing  barges, 
&c.,  to  whomsoever  the  right  of  the  soil  belongs :  1  Ld.  Raymond 
725.  2  Buls.  62 ;  Cro.  Jac.  321.  And  as  the  safety  of  the  people 
is  a  law  above  all  others,  it  is  lawful  to  part  affrayers  in  the  house  of 
another  man :  Keyl.  46  ;  5  Bac.  Abr.  177 ;  20  Vin.  Abr.  fo.  407,  sec. 
14.  Houses  may  be  razed  to  prevent  the  spreading  of  fire,  because 
for  the  public  good :  Dyer  86 ;  Rud.  L.  and  E.  312 ;  see  Puff., 
lib.  2,  c.  6,  sec.  8 ;  Hutch  Mor.  Philos.,  lib.  2,  c.  16.  We  find, 
indeed,  a  memorable  instance  of  folly  recorded  in  the  third  volume 
of  Clarendon's  History,  where  it  is  mentioned  that  the  lord  mayor 
of  London,  in  1666,  when  that  city  was  on  fire,  would  not  give  di- 
rections for,  or  consent  to,  the  pulling  down  forty  wooden  houses, 
or  to  the  removing  the  furniture,  &c.,  belonging  to  the  lawyers  of 
the  Temple,  then  on  the  circuit,  for  fear  he  should  be  answerable 
for  a  trespass ;  and  in  consequence  of  this  conduct  half  that  great 
city  was  burnt.  We  are  clearly  of  opinion  that  Congress  might 
lawfully  direct  the  removal  of  any  articles  that  were  necessary  to 
the  maintenance  of  the  Continental  Army  or  useful  to  the  enemy 
and  in  danger  of  falling  into  their  hands,  for  they  were  vested  with 
the  powers  of  peace  and  war,  to  which  this  was  a  natural  and 
necessary  incident.  And  having  done  it  lawfully^  there  is  nothing 
in  the  circumstances  of  the  case  which  we  think  entitles  the  appel- 
lant to  a  compensation  for  the  consequent  loss.*' 

This  case  is  especially  valuable.  It  was  decided  by  one  of  the 
ablest  courts  of  that  period.  It  gives  construction  to  what  is  a 
public  use.  It  shows  when  a  taking  is  referable  to  the  law  of 
necessity  and  when  by  the  law  o(  public  use.  It  draws  the  line  be- 
tween these  two  laws.  In  view  of  that  construction,  the  fifth 
amendment  to  the  Constitution  was  afterward  adopted,  and  with 
a  knowledge  that  the  destruction  of  private  property  for  the  pur- 
pose indicated  was  not  a  taking  for  public  use,  the  Constitution 
made  no  provision  for  such  case. 

It  was  made  in  view  of  the  known  rule  of  international  law  on 
the  subject,  and  of  the  impossibility  of  making  payment,  and  of  the 
fact  that  no  nation  had  ever  done  so.** 

><  In  Senate  Rep.  412,  3d  sess.  42d  Cong,  it  is  said  : 

**  The  war  of  the  Revolation  was  fought  before  we  had  any  oonstitational  pro- 
hibition against  taking  private  property  for  public  use  without  compensation.  The 
troops  for  that  war  were  furnished  by  the  several  states.  Congress  did  not  assume 
the  obligation  of  making  compensation  for  property  taken  by  the  military  author- 
ity ;  but  it  clearly  recognised  the  principle  that  compensation  should  be  made. 
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Another  case  will  illustrate  this  law  of  "  overruling  necessity  " 
where  property  had  been  destroyed  to  arrest  the  progress  of  a  fire, 

Accordingly,  in  1784,  a  resolution  was  adopted  from  which  the  following  is  an  ex- 
tract :  *  That  it  be  referred  to  the  sercral  states,  at  their  ^wn  expense,  to  grant 
such  relief.' 

**  In  accordance  with  that  resolution,  when,  in  1818,  Mnry  Brower  and  others 
petitioned  for  compensation  to  be  made  to  them  for  prop>erty  bume<l  and  destroyed 
on  Long  Island  by  the  American  army  on  the  advance  of  the  British  forces  in  Au- 
gust 1776,  the  Committee  on  Revolutionary  Claims  of  the  Iloutte  denied  the  prayer, 
not  upon  the  ground  that  compensation  should  not  be  made,  but  upon  the  express 
ground  that  the  sufferers  ought  to  have  appealed  to  the  state  of  New  York  for  such 
compensation."    American  State  Papers,  Claims  608. 

It  is  proper  to  notice  this  and  to  say : 

1.  There  was  of  course  no  national  constitutional  prohibition  against  taking 
private  property.  But  the  principles  o( 'Magna  Charta  were  in  force  here  as  fully 
as  if  adopted  in  the  Constitution. 

In  Perham  r.  TheJusticeSf  9  Georgia  R.  349,  the  court  so  held.  The  authori- 
ties are  collected  on  page  350. 

And  see  2  Story,  Constitution  (fourth  edition),  sections  1784,  1790.  Story 
says  the  fif^h  amendment  of  our  Constitution  **  is  an  affirmance  of  a  great  doctrine 
established  by  the  common  law." 

2.  The  Senate  report  412,  above  referred  to,  treats  of  the  claim  of  J.  Milton 
Best.  This  was  for  compensation  for  his  house,  destroyed  at  Paducah,  Ky., 
March  1864,  by  Union  military  authorities,  ^'  in  anticipation  of  another  attack" 
from  the  rebels — **  destroyed  by  order  of  a  commanding  officer  to  save  his  im- 
perilled army."  It  was  destroyed  to  prevent  it  from  falling  into  the  hands  of 
the  enemy  to  be  used  by  them.  (Senate  report  No.  69,  Forty -first  Congress, 
second  session.) 

The  Senate  report  No.  134,  above  referred  to,  asserts  that  the  Continental  Con- 
gress by  resolution  of  June  3d  1784  **  clearly  recognised  the  principle  that  com- 
pensation should  be  made  for  property  taken  by  the  military  authority."  That  is, 
for  property  taken  as  was  that  of  J.  Milton  Best,  and  under  similar  circumstances. 
It  is  said  this  *^  principle"  is  found  in  the  resolution  of  1784. 

But  it  is  clear  the  resolution  asserts  no  such  **  principle  "  as  faw. 

The  journals  of  the  Continental  Congress  show  the  following  proceedings  : 

In  Continental  0)ngress  June  dd  1784,  the  following  proceedings  were  had: 

*'  On  the  report  of  a  committee,"  it  was 

** Resolved,  That  the  commissioners  make  reasonable  allowance  for  the  use  of 
stores,  and  other  buildings  hired  for  the  use  of  the  United  States  by  persons 
having  authority  to  contract  for  the  same ;  but  that  rent  be  not  allowed  for  build- 
ings which,  being  abandoned  by  the  owners,  were  occupied  by  the  troops  of  the 
United  States.  That  such  compensation  as  the  commissioner  may  think  reason- 
able be  made  for  wood,  forage  or  other  property  of  individuals  taken  by  order  of 
any  proper  officer,  or  applied  to,  or  used  for  the  benefit  of  the  army  of  the  United 
States,  upon  producing  to  him  satisfactory  evidence  thereof,  by  the  testimony  of 
one  or  more  disinterested  witnesses. 

"  That,  according  to  the  laws  and  ullages  of  nation^,  a  state  is  not  obliged  to 
make  compensation  for  damajres  done  to  its  citizens  by  an  enemy,  or  wantonly  and 
nuauthurized  by  its  own  troops."  (See  Journals  of  Congress,  vol,  4,  from  1782 
to  1788,  page  443.) 
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and  it  was  claimed  to  be  a  taking  for  "  the  public  use,"  within  the 
meaning  of  the  Constitution  of  New  York.*^ 

The  court  say  : — 

"  But  I  apprehend  that  the  assumption  of  the  plaintiff,  that  this 
was  a  case  of  the  ^exercise  of  the  right  of  eminent  domain^  will 
prove  a  fallacy.  The  destruction  of  this  property  was  authorized 
,  by  the  law  of  overruling  necessity  ;  it  was  the  exercise  of  a  natural 
right  belonging  to  every  individual ;  not  conferred  by  law,  but 
tacitly  excepted  from  all  human  codes.  The  best  elementary 
writers  lay  down  the  principle,  and  adjudications  upon  adjudica- 
tions have  for  centuries  sustained,  sanctioned  and  upheld  it,  that 
in  a  case  of  actual  necessity,  to  prevent  the  spreading  of  a  fire, 
the  ravages  of  a  pestilence,  or  any  other  great  public  calamity, 
the  private  property  of  any  individual  may  be  lawfully  destroyed 
for  the  relief,  protection  or  safety  of  the  many  without  subjecting 
the  actors  to  personal  responsibility  for  the  damages  which  the 
owner  has  sustained.  (See  2  Kent's  Com.  4th  ed.  338 ;  15  Vin., 
tit.  Necessity,  p.  8 ;  Malevener  v.  Spink,  1  Dyer  36  b  ;  17  "Wen- 
dell 297;  18  Id.  129;  20  Id.  144;  25  Id.  162,  163,  174;  Res- 
publico  V.  Sparhawk,  1  Dallas  357.) 

There  are  some  unauthoritative  dicta,  and  perhaps  a  single  de- 
cided case,  apparently  in  conflict  with  these  views.* 

Now,  from  these  proceedings  of  Congress  it  will  be  seen  that  the  only  principle 
of  law  asserted  is  that  **  a  state  is  not  obliged  to  make  compensation  for  damage 
done  fto  its  citizens  by  an  enemy,  or  wantonly  and  unauthorized  by  its  own  troops." 

3.  The  Senate  report  asserts  that  "  in  accordance  with  that  resolation  "  (of  the 
Congress  of  1784)  the  Congress  of  1818  denied  the  claim  of  Mary  Brower 
(similar  to  that  of  J.  Milton  Best),  *'  not  upon  the  ground  that  compensation 
should  not  be  made,  but  upon  the  express  ground  that  the  sufferers  ought  to  hare 
appealed  to  the  state  of  New  York  for  such  compensation." 

The  report  of  the  committee  of  the  House  on  the  case  of  Mary  Brower  is  in 
American  State  Papers,  Claims  608,  November  30th  1818.  It  asserts  that  "Con- 
gress have  not  made  any  general  provision  assuming  to  compensate  and  pay  for 
claims  of  this  description  which  may  have  originated  in  the  Revolutionary  war." 
It  refers  to  the  resolution  of  the  Congress  of  1784,  and  says  the  claimants  **  ought, 
if  they  did  not,  to  have  made  application  to  the  state  of  New  York.'* 

But  the  resolution  of  1784  expressly  refers  to  no  such  case  as  Mary  Brower's. 
And  if  it  did,  it  only  suggested  that  the  states  make  compensation  not  as  a  legal 
duty,  but  because  *'  humanity  requires  some  relief  should  be  granted  to  persons  who, 
by  such  losses,  are  reduced  to  indigence  and  uxtnt.*' 

The  states  never  did  make  such  compensation.  Their  usage  settled  the  law 
against  such  claims. 

•7  Russell  V.  The  Mayor,  ^c,  2  Denio  473. 

w  House  Rep.  3d  sess.  42  Cong. ;  13  Wend.  372  ;  Vattel,  ch.  xv.,  p.  403 ;  Whit- 
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The  Judge- Advocate  General  held  in  the  case  of  a  claim  for  the 
value  of  certain  buildings,  with  their  contents,  burned  by  Union 

ing's  War  Powers  15.  In  Grant  v.  United  Stateg^  1  N.  &  H.  Court  Claims  41, 
it  was  held  that  **  the  taking  of  private  property  for  destruction  by  a  military  offi- 
cer [in  a  state  of  war,  to  prevent  it  from  falling  into  the  hands  of  the  enemy]  is 
an  exercise  of  the  right  of  eminent  domain.'*^  That  **  there  is  no  discrimination  to 
be  made  between  property  taken  to  be  used  and  property  taken  to  be  destroyed ^^^ 
and  that  a  right  of  action  against  the  government  as  upon  an  implied  contract 
arises  in  favor  of  the  party  whose  property  is  destroyed. 

So  far  as  this  holds  that  military  officers  by  ri;;ht  of  common  military  law  exer- 
cised a  power  of  eminent  domain^  it  is  contradicted  in  the  same  case,  which  declares 
that  '*  eminent  domain  is  a  civil  right,"  and  it  is  contradicted  by  many  reliable  au- 
thorities. 

If  the  seizure  was  in  fact  a  military  necessity  in  a  state  of  war,  the  officer  was 
not  liable.     Buron  v,  Denman,  2  Exch.  1*89;  Mitchell  v.  Harmony^  13  How.  134. 

If  it  was  not  a  necessity,  the  act  was  unauthorized  and  the  government  is  not 
liable.  (Am.  State  Papers,  Claims  55;  13  How.  115;  Res.  Cont.  Cong.,  June 
3d  1784,  Joornal,  vol.  4,  p.  443.) 

So  far  as  it  holds  the  government  liable  it  is  contradicted  by  the  authorities  al- 
ready cited.  It  is  practically  overruled  in  the  same  court  by  the  learned  Chief 
Justice  Cabbt,  and  the  court  in  Wiggins  t.  United  States,  1  Court  Claims  182. 
The  case  of  Grant  r.  United  Stales^  goes  the  extreme  length  of  declaring  that  a 
seizure  for  destruction  is  a  taking  for  **  public  use.*'  If  this  be  so,  why  is  not  prop- 
erty destroyed  in  d  battle  taken  for  the  public  use  t  Where  is  the  difference  in  prin- 
ciple ?  Tet  no  writer  can  be  found  to  declare  that  destruction  by  battle  is  a  taking 
for  public  use. 

Senator  Davis,  of  Kentucky,  a  conceded  strict  constructionist,  declared  that 
property  so  destroyed,  even  by  the  Union  military  forces,  was  not  taken  for  public 
use,     (In  Senate,  January  4th  1871 ;  82  Globe  297.) 

The  case  of  Grant  v.  United  States  is  in  principle  overruled  by  the  able  opinion 
of  the  learned  Chief  Justice  of  the  Court  of  Claims,  who  in  Perrin  v.  United  States, 
4  Court  of  Claims  546,  said  of  a  claim  for  compensation  for  property  destroyed  in 
the  bombardment  of  Greytown  ;  **  The  claimant's  case  must  necessarily  rest  upon 
the  assumption  that  the  bombardment  and  destruction  of  Greytown  was  illegal, 
and  not  justified  by  the  law  of  nations." 

If  the  destruction  was  legal,  the  act  was  not  wrong  ;  and  if  not  wrong,  no  ac- 
tion would  lie  for  it.  An  action  is  only  given  to  redress  a  wrong.  No  action  lies 
for  doing  what  is  right.  And  it  is  remarkable  that  no  lawyer  has  ever  since 
brought  a  suit  in  that  court  on  any  one  of  the  many  cases  since  of  a  similar  char- 
acter. 

Congress  by  Act  of  July  4th  1864,  prohibited  the  Court  of  Claims  from  taking 
jurisdiction  of  *<  any  claim  against  the  United  States  growing  out  of  the  destruc- 
tion, or  appropriation  of,  or  damacre  to  property  by  the  army  or  navy  engaged 
in  the  suppression  of  the  rebellion,  from  the  commencement  to  the  close  thereof." 

It  is  to  be  presumed  Congress  would  not  deny  any  claim  justified  by  the  laws  of 
nations. 

In  Mitchell  v.  Harmony,  13  How.  134,  the  court  said,  not  as  authority,  but  on 
a  mere  obiter  dictum^  that — 

"  There  are,  wifhout  doubt,  occasions  in  which  private  property  may  lawfully 
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troops  in  West  Virginia,  a  loyal  state,  in  January  1863,  by  way 
of  a  ruse  to  deceive  and  divert  the  enemy,  a  legitimate  act  of  ordi- 
nary warfare,  that  the  loss  incurred  waa  one  of  those  accidents  of 
war  for  which  the  government  does  not  become  liable  to  individ- 
uals.^ 

Grotius  asserts  that  the  government  is  not  liable  to  make  com- 
pensation, by  saying : 

"  This  also  may  be  constituted  by  the  civil  law,  that  no  action 
may  be  brought  against  such  a  city  for  damages  by  war,  in  order  to 
make  every  man  more  careful  to  defend  his  own.'** 

Vattel  admits  the  law  of  overruling  necessity  by  saying : 
"  But  there  are  other  damages  caused  by  inevitable  necessity ;  as, 
for  instance,  the  destruction  caused  by  the  artillery  in  retaking  a 
town  from  the  enemy.  These  are  merely  accidents.  They  are 
misfortunes,  which  chance  deals  out  to  the  proprietors  on  whom 
they  happen  to  fall.'**^^ 

In  the  edition  of  1872  there  is  a  note  to  this,  as  follows  : 
"  It  is  legal  to  take  possession  of  these  for  the  benefit  of  the  com- 
munity, and  no  action  lies,  that  is,  no  claim  for  compensation,  nor 
is  any  recoverable,  unless  given  by  Act  of  Parliament."    (4  Term 
R.  382.) 

be  taken  possession  of  or  destroyed  to  prevent  it  from  falling  into  the  hands  of  the 
public  enemj ;  and  also,  where  a  military  officer  charged  with  a  particular  daty 
may  impress  private  property  into  the  public  service  or  take  it  for  public  use.  Un- 
questionably in  such  cases  the  government  is  bound  to  make  full  compensation  to 
the  owner." 

Unquestionably,  by  the  law  of  nations,  where  the  private  property  of  citizens  is 
by  common  interdational  military  authority  impressed  into  the  public  service,  it 
is  by  virtue  of  the  same  law,  generally  to  be  paid  for  independently  of  any  constitu- 
tional provision  ;  but  this  is  not  at  all  so  when  property  is  lawfully  taken  to  pre- 
vent it  from  falling  into  the  hands  of  an  enemy.  That  is  an  exercise  of  the  law 
of  overruling  necessity,  as  has  been  shown. 

In  Russell  v.  The  Mayor ,  ^c,  2  Denio  484,  it  was  said  by  one  of  the  judges 
that— 

**  A  vessel  may  in  time  of  war  be  taken  from  the  owner,  when  the  interests  of 
the  public  demand  it,  or  it  may  be  destroyed  to  prevent  its  falling  into  the  hands 
of  an  enemy,  and  thereby  increase  its  power  of  aggression  or  resistance,  and  the 
owner  woold  be  entitled  upon  this  principle  of  the  Constitution  to  be  paid  a  just 
compensation.  In  these  cases  private  property  is  taken  for  public  use.  The  right 
of  eminent  domain  is  here  asserted.'' 

This  is  merely  obiter,  and  the  same  remarks  apply  as  to  the  cases  above  noticed. 

»»  See  opinions  of  Judge-Advocate  General,  vol.  26,  p,  242.  See  Digest  of 
Opinions  of  Judge- Advocate  General  from  Sept.  1862  to  July  1868  (Sd  ed.)  p.  93. 

>®®  Book  3,  ch.  XX,  sec.  8. 

•0'  Ch.  XV.  p.  402. 
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And  Vattel  says  : — 

"No  action  (claim  for  damages)  lies  against  the  state  for  misfor- 
tunes of  this  nature  for  losses  which  she  has  occasioned,  not  wU- 
ftilly,  hut  throitgh  necessity,  and  by  mere  accident,  in  the  exertion 
of  her  rights." 

The  principle  here  stated  applies  to  the  necessary  destruction  of 
property  to  prevent  it  from  falling  into  an  enemy's  hands,  when 
his  approach  is  imminent. 

Notwithstanding  anything  elsewhere  said  by  Vattel,  the  right  to 
compensation  finds  no  sanction  by  the  usage  of  the  government. 

During  the  revolutionary  war,  property  was  often  destroyed  to 
prevent  it  from  falling  into  the  handi  of  the  enemy. 

Congress  never  made  provision  for  paying  any  such  claims.***^ 

The  states  made  no  such  compensation. 

During  the  war  of  1812  with  Great  Britain,  property  was  de- 
stroyed by  the  military  authorities  of  the  United  States  to  prevent 
it  from  falling  into  the  hands  of  the  enemy.  But  no  general  pro- 
vision was  made  by  Act  of  Congress  for  paying  for  such  loss. 

Congress  did,  by  Act  of  April  9th  1816,  provide  for  paying  for 
horses  killed  while  in  service,  and  for  paying — 

"  Any  person  who  sustained  damage  by  the  destruction  of  his 
or  her  house  or  building  by  the  enemy  while  the  same  was  occupied 
as  a  military  deposite  under  the  authority  of  an  officer  or  agent  of 
the  United  States.'*'"* 

So  the  Act  of  3d  March  1849  (ch.  129,  sec.  2),  and  March  U 1863, 
(ch.  78,  sec.  5,)  provided  compensation  for  the  loss  or  destruction 
of  property  in  the  service  by  impressment  or  contract.  (Scott's 
Digest,  Military  Laws,  1873,  p.  112,  sees.  115,  116.)  And  the 
Act  of  June  25th  1864,  (13  Stat,  at  L.,  p.  182.)  secures  compensation 
to  any  officer,  non-commissioned  officer,  or  private,  during  the  re- 
bellion, who  surrendered  horses  to  the  enemy  by  order  of  superior 
officer. 

But  the  Act  of  1816  was,  by  Act  of  March  8th  1817,  limited  to 
''Houses  or  buildings  occi^pied  as  a  place  of  deposit  for  military 
or  naval  stores,  or  as  barracks  for  military  fo^ces  of  the  United 
States."'" 

*°«  See  American  State  Papers,  class  ix.  vol.  1,  Claims,  passim. 

•«5  3  Stat,  at  L.  263,  sec.  9  ;  3  Stat,  at  h.  397,  sec.  1. 

^**  American  State  Papers,  class  ix,  vol.  1,  Claims,  590.  See  letter  No.  150 
of  Secretary  of  War  to  House  of  Represeiitatives,  February  20th  1818,  in  Ex.  Doc. 
vol.  4,  for  1817-18,  1st  scss.  15th  Congress. 

Vol.  XXII.— 20 
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But  it  was  said  by  a  committee  of  Congress  that  so  far  as  this 
related  to  houses  destroyed  by  the  enemy  it  was  enacted  by  Con- 
gress as — 

*'  A  law  originating  in  it%  benignity  and  aimed  gratuitously  for 
the  benefit  of  a  suflfering  portion  of  the  community." 

They  declared  it — 

'*  A  law  originating  in  the  benign  and  charitable  disposition  of 
the  government." 

The  original  act  barred  all  claims  not  exhibited  within  two  years 
from  its  date,  and  Congress  refused  to  extend  the  time. 

But- claims  for  compensation  for  property  destroyed  to  prevent 
it  from  falling  into  the  hands  of  the  enemy  are  so  rare  as  to  show 
them  entirely  exceptional.'®* 

The  usage  of  the  government  during  and  since  the  rebellion  is 
a  clear  denial  of  all  liability  in  this  class  of  cases. 

105  William  H.  Washington  was  paid  for  a  house  blown  up  in  August  1814,  bv 
order  of  our  military  oflBcers.  (6  Stat,  at  L.  151  ;  American  State  Papers,  Claims 
446.)  But  this  was  a  case  which  came  within  the  principle  of  the  Act  of  April 
9th  1816. 

On  February  5th  1817,  a  report  was  made  to  the  House  of  Representatives  re- 
commending the  payment  of  a  precisely  similar  claim  for  damages  done  at  Valley 
Forge   in  1777,  but  Congress  did  not  give  the  relief.     (Claims,  vol.  1,  p.  5*22.) 

So  a  rope-walk,  destroyed  September  1814,  at  Baltimore,  to  prevent  it  from 
falling  into  the  hands  of  the  enemy,  was  paid  for,  but  this  is  clearly  exceptional. 
(Am.  St.  Papers,  Claims  444;  6  Stat,  at  L.  p.  150.) 

A  report  made  February  14th  1816,  states  a  liberal  view,  by  saying  "that  in- 
demnity is  due  to  all  those  whose  losses  have  arisen  from  the  acts  of  our  own  gov- 
ernment, or  those  acting  under  its  authority,  while  losses  produced  by  the  conduct 
of  the  enemy  are  to  be  classed  among  the  unavoidable  calamities  of  war,  and  do 
not  entitle  the  sufferers  to  indemnification  by  the  government."  (Claims,  vol.  1, 
462  ;  Sumner's  Speech,  71  Globe  301,  January  12th  1869.) 

But  a  very  different  rule  of  law  was  subsequently  stated  by  a  committee,  Decem- 
ber 11th  1820  (Claims  752),  as  to  property  taken  at  New  Orleans.  The  report 
says : 

"  There  have  been  thousands  of  instances  during  the  late  war  *  *  ♦  where 
the  loss  to  the  owners  can  be  traced,  directly  or  indirectly,  to  the  acts  of  the  gov- 
ernment. ♦  *  ♦  There  are  no  known  rules  or  established  usages  of  the  govern- 
ment which  would  seem  to  authorize  an  allowance  in  a  case  thus  involved  in  ob- 
scurity." 

Mr.  Sumner,  in  an  elaborate  and  masterly  speech  in  the  Senate,  January  12ih 
1869  (71  Globe  300),  gives  a  summary  of  these  claims : 

'*0n  the  landing  of  the  enemy  near  New  Orleans,  the  levee  was  cut  in  order 
to  annoy  him.  As  a  consequence  the  plantation  of  the  claimant  was  inundated, 
and  suffered  damages  estimated  at  $19,250.  But  the  claim  was  rejected  on  the 
ground  that  *  the  injury  was  done  in  the  necessary  operations  of  war.**  Amer- 
ican State  Papers,  Claims,  p.  835 . 
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No  general  provision  has  been  made  for  paying  them.  This 
undoubtedly  would  have  been  done  if  there  had  been  any  admitted 
liability. 

On  the  contrary,  Congress,  while  providing  for  the  payment  of 
quartermaster's  and  commissary  supplies  taken  in  the  loyal  states^ 
by  the  Act  of  July  4th  1864,  has  made  a  provision  applicable 
evert/where : 

"  That  the  jurisdiction  of  the  Court  of  Claims  shall  not  extend 
to  or  include  any  claim  against  the  United  States  growing  out  of 
the  destruction  or  appropriation  of  or  damage  to  property  by  the 
Army  or  Navy,  or  any  part  of  the  Army  or  Navy  engaged  in  the 
suppression  of  the  rebellion,  from  the  commencement  to  the  close 
thereof." 

Even  where  provision  has  been  made  for  special  reasons  in  ex- 
ceptional cases,  the  policy  of  this  has  generally  been  denied  by  the 
executive  branch  of  the  government,  and  the  broad  rule  of  inter- 
national law  contained  in  the  Act  of  1864  has  been  reasserted  by 
the  President.*^ 

Where  compensation  has  been  made  it  has  been  for  exceptional 


*°8  See  Veto  Messages  of  June  Ist  1872  ;  Senate  Ex.  Doc.  8,  2  sess.  42  Cong., 
act  for  relief  of  J.  Milton  Best;  June  7th  1872,  Senate  Ex.  Doc.  86,  2  sess.  42 
Cong.,  act  for  relief  of  Thomas  B.  Wallace;  Jan.  31st  1873,  Senate  Ex.  Doc. 
3-3,  3  sess.  42  Cong.,  act  for  relief  of  East  Tennessee  University  ;  Feb.  12th  1873, 
Senate  Ex.  Doc.  42,  3  sess.  42  Cong.,  bill  for  relief  for  destruction  of  Manches- 
ter, Ky.,  Salt  Works. 

On  the  27th  Nov.  1864,  Gen.  Sheridan  issued  an  order,  which  was  executed,  to 
destroy  all  **  forage  and  subsistence,  burn  all  barns,  mills,  and  their  contents,  and 
drive  off  all  stock  in  Loudon  county,  Va."  (See  Senate  report,  No.  80.  2  sess. 
42  Cong.,  Court  of  Claims.)  The  stock  was  used  by  the  army,  in  part,  and  the 
residue  driven  into  Pennsylvania  and  sold,  and  the  proceeds  paid  into  the  treasury. 
The  property  belonged  to  men  whose  loyalty  had  never  been  questioned,  many  of 
them  members  of  the  Society  of  Friends.  The  Senate  committee  reported  in  favor 
of  paying  not  only  for  property  of  loyal  citizens  so  destroyed,  but  for  cattle  an<l 
supplies  so  used  and  sold.  Congress,  by  Act  of  January  23d  1873,  authorized 
payment  to  **  loyal  citizens  of  Loudon  county,  Va.,  for  their  live-stock,  partly 
slaughtered  and  used  and  partly  sold,  and  the  proceeds  paid  into  the  treasury." 
(17  Stat.  713.)     The  House  refused  to  pass  any  bill  to  pay  for  property  destroyed. 

'°7  Claim  of  Josiah  O.  Armes. — Act  of  Jan.  31st  1867,  provides  for  paying 
$9500  **  in  consequence  of  the  burning  of  his  buildings  at  Annandale,  Fairfax 
county,  Va.,  by  United  States  troops."  (See  14  Stat.  617  ;  see  also,  Senate  Re- 
port, No.  112,  2  sess.  39  Cong.  ;  also.  vol.  62,  pp.  758,  759,  2  sess.  39  Cong.) 
The  report  shows  that  the  house  was  burned  **to  prevent  its  being  used  by  the 
enemy  as  a  stronghold."  For  House  proceedings  and  debates  in  38th  Congress, 
see  Globe,  vol.  50,  pp.  313,  758,  759  ;  vol.  51,  pp.  1286,  2388.  For  Senate  pro- 
ceedings and  debates,  see  Globe,  vol.  54,  p.  547  ;  vol.  55,  pp.  1273,  1274,  1275, 
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The  rule  of  law  as  stated  is  that  recognised  by  the  executive 
branch  of  the  government.  The  President,  in  his  message  of  Feb- 
uary  12th  1873,  says,  in  relation  to  the  Kentucky  salt-works  de- 
stroyed by  order  of  Gen.  Craft,  commanding  Union  military  forces : 

"  Had  General  Craft  and  his  command  destroyed  the  salt-works 
by  shelling  out  the  enemy  found  in  their  actual  occupancy,  the  case 
would  not  have  been  different  in  principle  from  the  one  presente<l 
in  this  bill.  What  possible  difference  can  it  make  in  the  rights  of 
owners  or  the  obligations  of  the  government,  whether  the  destruc- 
tion was  in  driving  the  enemy  out,  or  in  keeping  them  out,  of  the 
possession  of  the  salt-works  ? 

"  This  bill  does  not  present  a  case  where  private  property  is 
taken  for  public  use,  in  any  sense  of  the  Constitution.  It  was  not 
taken  from  the  owners,  but  from  the  enemy ;  and  it  was  not  then 
used  by  the  government,  but  destroyed.  Its  destruction  was  one 
of  the  casualties  of  war ;  and  though  not  happening  in  actual  con- 
flict, was  perhaps  as  disastrous  to  the  rebels  as  would  have  been  a 
victory  in  battle. 

"  Owners  of  property  destroyed  to  prevent  the  spread  of  a  con- 
flagration, as  a  general  rule,  are  not  entitled  to  compensation  there- 
for ;  and,  for  reasons  equally  strong,  the  necessary  destruction  of 
property  found  in  the  hands  of  the  public  enemy,  and  constituting 
a  part  of  their  military  supplies,  does  not  entitle  the  owner  to  in- 
demnity from  the  government  for  damages  to  him  in  that  way."  ^^ 

Wm.  Lawrence. 

Bbllbfontaine,  Ohio. 

13S8.  For  Senate  proceedings  and  debates  in  39th  Congress,  see  vol.  56,  pp.  7, 
134,  147,  162  ;  vol.  60,  p.  3873.  For  House  proceedings  and  debates,  see  Globe, 
vol.  56,  p.  148  ;  vol.  60,  p.  3907  ;  vol.  61,  pp.  414,  755,  758,  759,  760,  76K 

But  this  case  is  exceptional,  and  seems  to  have  been  a  reward  made  in  consi- 
deration that  ^*  Armes  was  of  service  to  our  troops  in  giving  information  of  the 
movement  and  situation  of  the  rebels,'*  and  that  his  wife  '^  came  in  one  dark  night 
at  the  risk  of  her  life**  to  give  information  to  the  Union  military  authorities. 

108  Veto  Message  Feb.  12th  1873,  Senate  Ex.  Doc.  42,  3d  sess.  42d  Congress. 

41st  Congress,  Senate  proceedings  and  debates,  for  which  see  Globe,  vol.  82, 
pp.  97-101,  165-169,  295-304,  311-319.  See  Senate  Hep.  No.  69, 2d  sess.  41st 
Cong.     For  House  proceedings  and  debates  see  vol.  84,  p.  1934. 

Senate  proceedings  and  debates  for  42d  Cong.  See  Globe,  vol.  89,  pp.  2252, 
2253  (April  8th  1872)  ;  vol.  91,  pp.  4156,  4157  (June  Ist  1872).  See  also.  Se- 
nate Rep.  No.  9,  2d  sess.  42d  Cong.  For  House  proceedings  and  debates  see 
Globe,  vol.  91,  pp.  3621-3624. 

For  Senate  proceedings  and  debates  see  Globe,  vol.  89,  pp.  2258,  2259,  2d  scs«. 
42d  Cong.,  April  8th  1872;  also  Globe,  vol.  93,  p.  1288,  February  12ih  1873; 
Senate  Rep.  50,  2d  sess.  42d  Cong.  For  House  proceedings  and  debates  see 
Globe,  vol.  93,  pp.  694-697,  Januarv  18th  1873. 
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RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Rhode  Island. 

CLARKE  V,  DELAWARE  AND  HUDSON  RIVER  RAILWAY  CO. 

An  action  in  the  state  courts  may  be  removed  into  the  courts  of  the  United 
States,  under  the  Act  of  Congress  of  1867,  c.  196,  at  any  time  before  the  final 
trial  in  such  action ;  and  a  trial  before  the  jury  and  failure  to  agree  upon  a  ver- 
dict, is  not  to  be  regarded  as  such  a  final  trial. 

This  action  was  tried  before  a  jury  in  this  court  and  the  jury 
disagreed.  The  defendants  then  filed  a  motion  with  the  proper 
papers  to  remove  the  case  to  the  United  States  Circuit  Court  under 
the  Acts  of  Congress  of  July  27th  1866,  and  the  amendatory  Act 
of  March  2d  1867.     (14  U.  S.  Statutes,  306  and  558.) 

The  plaintiff  opposed  the  motion  on  the  ground  that  it  was  too 
late,  as  a  trial  had  taken  place  in  the  state  court. 

The  opinion  of  the  court  was  delivered  by 

Potter,  J. — The  Act  of  1866  provides  for  removal  of  a  suit 
at  any  time  "  before  the  trial  or  final  hearing."  The  Act  of  1867 
varies  the  language  somewhat ;  and  provides  for  removal  at  any 
time  "  before  the  final  hearing  or  trial." 

We  have  been  referred  to  the  recent  decision  of  the  Supreme 
Court  of  Massachusetts  in  the  case  of  Galpin  v.  Critchlow  {ante 
p.  137),  where  the  circumstances  were  similar  to  those  of  the  case 
before  us.  There  had  been  one  trial  resulting  in  a  disagreement 
of  the  jury ;  and  that  court  decided  that  the  cause  could  not  be 
removed.  We  cannot  acquiesce  in  the  reasoning  or  the  conclusion 
in  that  case.  And  we  think  the  weight  of  argument  and  authority 
is  decidedly  in  favor  of  the  right  to  remove. 

With  the  policy  of  the  Acts  of  Congress,  we  as  a  court,  what- 
ever our  individual  opinions,  have  nothing  to  do.  Their  effect  no 
doubt  is  to  carry  into  the  United  States  courts  a  great  mass  of 
litigation,  which  would  otherwise  remain  in  the  state  courts. 

The  Act  of  1867  has  been  decided  not  to  be  unconstitutional 
by  the  United  States  Supreme  Court  in  1872,  in  the  case  of  the 
Chicago  ^  North  Western  Railway  Co.  v.  Whitton,  13  Wallace 
270.     See  also  Fields  v.  Lamby  1  Deady  430. 
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Upon  the  construction  of  the  act  we  must,  however,  decide. 
This  indeed  seems  to  be  a  mere  form  on  our  part,  as  in  two  cases, 
Hazard  et  ah  v.  Durant  et  ah^  9  R.  I.,  and  EIUb  v.  Pope  et  «/., 
not  yet  reported,  where  this  court  decided  there  was  no  ground  for 
removal,  the  United  States  Circuit  Court  nevertheless  took  imrae- 
,diate  jurisdiction  of  them.  See  also  Chicago  <fc?.,  Railway  Co. 
V.  Whiton,  25  Wisconsin  274;  s.  c.  in  13  Wallace  270,  and 
Ackerly  v.  VilaSy  in  the  Supreme  Court  of  Wisconsin,  8  Am.  Law 
Reg.  N.  S.  558,  and  s.  c.  before  Milleji,  U.  S.  District  Judge,  8 
Am.  Law  Reg.  N.  S.  229. 

It  might  be  desirable  that  some  mode  should  be  provided  by 
which  questions  relating  to  the  construction  of  these  acts,  involving 
possible  conflict  of  jurisdiction,  might  even  before  a  trial  upon  the 
merits  of  a  cause  be  taken  to  the  United  States  Supreme  Court 
for  their  decision.  Congress,  however,  have  made  no  provision 
for  it.  In  one  case,  indeed,  where  the  state  court  refused  the  re- 
moval and  proceeded  immediately  to  trial,  the  suit  was  removed 
to  the  United  States  Supreme  Court  by  writ  of  error. 

Our  conclusion  is  that  an  order  should  be  entered  that  this  court 
will  proceed  no  further  in  the  cause.  And  we  are  clearly  of 
opinion  that  the  amendments  made  to  the  declaration  should  be 
considered  as  made  as  of  the  time  when  the  declaration  was  filed. 
But  if  the  cause  is  to  be  removed,  it  should  be  removed  as  of  the 
date  when  the  motion  for  removal  was  made.  And  the  papers 
should  be  certified  as  they  were  at  that  date. 

The  foregoing  opinion,  taking  the  op-  conceived,  as  it  is,  in  the  most  beautiful 
posite  view  from  that  maintained  by  the  spirit  of  judicial  courtesy,  in  attempting 
Supreme  Judicial  Court  of  Massachu«  to  make  the  prorisions  of  the  act  con- 
setts,  in  Gilpin  v.  CritchloWy  ante  p.  137,  form  to  a  decent  and  proper  respect  in 
et  seq.y  will  be  of  interest.  We  are  not  Congress  for  the  fairness  and  justice  of 
surprised  at  the  result  to  which  the  court  proceedings  in  the  state  courts,  does  not, 
came  in  this  case,  since  it  seems  to  us  as  our  note  to  the  case  sufficiently  inti- 
to  follow  the  natural  import  of  the  mated,  quite  come  up  to  the  legislative 
words  of  the  statute,  and  to  bo  suffi-  spirit  of  Congress  upon  matters  affect- 
ciently  in  keeping  with  the  general  ing  judicial  proceedings  in  the  states 
spirit  of  congressional  legislation,  upon  lately  in  rebellion,  and  we  should  be 
this  and  kindred  subjects,  since  our  un-  surprised,  if  the  national  Supreme  Court 
fortunate  civil  war,  not  to  excite  any  did  not  feel  compelled  to  adopt  the  con- 
surprise.  The  argument  of  Chief  Jus-  struction  here  pat  upon  the  act. 
tice  Gray  in  the   Massachusetts  case,  I.  F.  R. 
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Supreme  Court  of  Errors  of  Connecticut, 
BALDWLV  c.  THE  GREENWOODS  TURNPIKE  COMPANY. 

A  traveller  sustaining  an  injury  by  reason  of  a  defect  in  a  highway  attributable 
to  the  negligence  of  the  corporation  bound  to  maintain  it,  is  not  barred  of  his 
right  to  recover  by  reason  of  the  fact  that  on  his  own  part  an  accident  has  contri- 
buted to  the  injury,  if  it  is  in  no  way  attributable  to  his  own  negligence. 

And  it  does  not  affect  the  case  that  the  accident  occurred  upon  another  rond  over 
which  the  defendants  had  no  control. 

It  is  not  necessary  that  ordinary  care  should  have  been  exercised  by  the  plain- 
tiff at  the  yerj  time  and  place  of  the  injury ,  if  such  accident  has  rendered  the  ex- 
ercise of  such  care  impracticable. 

The  plaintiff's  horse,  driven  by  his  servant  in  his  carriage  along  a  public  high- 
way, in  the  exercise  of  ordinary  care,  became  frightened  by  the  breaking  of  the 
carriage  in  consequence  of  a  defect  for  which  no  negligence  was  attributable  to  the 
plaintiff,  and  ran  furiously,  throwing  out  the  driver,  soon  after  which  he  left  the 
highway  and  passed  over  private  property  to  and  upon  a  turnpike  road,  where, 
still  running  furiously,  he  fell  over  the  side  of  a*  bridge  by  reason  of  a  defect  in 
the  railing  and  was  injured,  each  defect  being  attributable  to  the  negligence  of  the 
turnpike  company.    Held^  that  the  turnpike  company  was  liable  for  the  injury. 

A  traveller  is  not  responsible  for  a  secret  defect  in  his  carriage  or  harness,  where 
there  has  been  no  want  of  ordinary  care  on  his  part  in  relation  to  it. 

Case,  for  an  injury  from  a  defective  bridge  of  the  defendants,  a 
turnpike  company  ;  brought  to  the  Superior  Court  in  Litchfield 
county,  and  tried  to  the  jury  on  the  general  issue,  before  Gran- 
GfiR,  J. 

On  the  trial  it  was  proved  and  admitted  that  one  Hartrick  was 
driving  the  horse  of  the  plaintiff  on  a  town  road  in  Norfolk,  in  a 
buggy  belonging  to  the  plaintiff,  and  that  while  so  driving,  being 
on  slightly  descending  ground,  through  some  secret  defect,  in  re- 
lation to  which  neither  the  plaintiff  nor  Hartrick  was  in  fault,  the 
clip  or  iron  band  which  attached  the  end  of  one  of  the  shafts  to  the 
down  axle,  broke  and  let  the  shaft  with  the  cross-bar  of  the  shafts 
upon  the  horse's  heels.  The  horse  kicked  and  began  to  run,  and 
Hartrick  in  attempting  to  rein  him  to  one  side  of  the  road,  was 
himself  thrown  out  of  the  buggy.  The  horse  then,  freed  from  any 
control  of  a  driver,  ran  more  swiftly,  went  around  a  school-house 
standing  by  the  side  of  the  town  road,  and  coming  out  again  upon 
the  road,  ran  into  a  large  two-horse  lumber-wagon  standing  near 
the  road-side.  By  this  collision  the  other  shaft  was  broken  from 
the  buggy,  and  the  horse,  with  only  the  shafts  and  crossbar  at- 
tached to  him,  continued  to  run  furiously  down  a  hill,  and  ran  upon 
the  defendants*  turnpike  and  upon  a  bridge  of  the  defendants,  over 
the  side  of  which  he  fell  and  was  so  injured  as  to  become  worthless. 
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The  horse  was  on  the  defendants'  road  only  about  thirty  feet  before 
coming  to  the  bridge,  and  only  about  fifty  feet  upon  their  road  at 
all.  The  place  where  the  clip  broke  was  on  a  town  road  over  which 
the  defendants  had  no  control,  and  for  which  they  were  not  respon- 
sible, and  was  some  eighty  or  ninety  rods  from  the  defendants' 
road.  The  place  where  Hartrick  was  thrown  out  was  on  the  town 
road,  and  was  some  seventy  or  eighty  rods  from  the  defendants' 
road.  After  Hartrick  was  thrown  out  the  horse  was  wholly  free 
from  any  guidance  whatever,  and  ran  in  the  excited  and  frightened 
manner  above  described.  It  was  also  admitted  that  when  the  horse 
ran  around  the  school-house  as  above  stated,  he  went  outside  of  the 
limits  of  any  highway. 

Hartrick  testified  that  he  could  have  controlled  the  horse  if  he 
had  not  been  thrown  out  of  the  buggy.  There  was  other  evidence 
tending  to  prove  the  same.thing.  There  was  no  evidence  whatever 
to  the  contrary. 

The  plaintiff  introduced  evidence  tending  to  show,  and  claimed 
that  he  had  proved,  that  the  defendants'  bridge  was  defective  for 
want  of  a  suitable  railing,  and  that  the  injury  would  not  have 
happened  if  there  had  been  a  suflScient  railing  on  the  south  side  of 
the  bridge. 

Upon  these  facts  the  defendants  claimed  that  the  plaintiff  was 
not  entitled  to  recover,  because  he  had  not  shown  that  he  was  in 
the  exercise  of  due  care  at  the  time  the  injury  happened,  and  that 
from  the  nature  of  the  circumstances  he  was  precluded  from  exer- 
cising such  care,  and  asked  the  court  in  writing  to  charge  the  jury 
*'  that  in  order  to  entitle  the  plaintiff  to  recover,  he  must  show 
that  he  was  in  the  exercise  of  due  care  at  the  time  the  injury  was 
received ;  and  that  if  he  did  not  at  the  time  of  the  injury  exercise 
such  care,  even  though  prevented  by  accident  from  so  doing,  he 
could  not  recover." 

The  judge  read  the  first  part  of  this  request  in  his  charge,  and 
Ptated  to  the  jury  that  that  was  the  law.  Ho  then  read  the  remain- 
der, and  said  to  the  jury,  "  I  do  not  understand  that  the  law  goes  to 
this  extent.  You  are  to  look  at  all  the  circumstances  under  which 
Hartrick  was  placed  at  the  time,  and  if  you  find  that  he  did  all 
that  a  reasonable  and  prudent  man  could  do,  situated  as  he  then 
was,  it  will  be  in  my  judgment  a  sufiicient  compliance  with  the  rule 
of  the  law  as  I  have  stated  it  to  you." 

The  court  also  charged  the  jury  that  in  order  to  entitle  the 
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plaintiff  to  their  verdict,  they  must  find  that  the  defendants*  bridge 
was  defective  for  the  want  of  a  sufficient  railing,  and  that  the  in- 
jury to  the  horse  occurred  through  such  want  of  a  railing. 

The  defendants  further  requested  the  court,  in  writing,  to  in- 
struct the  jury,  "  that  if  they  should  find  that  the  injury  complained 
of  liappened  to  the  horse  while  he  was  out  of  the  reach  and  control 
of  the  driver,  running  at  large,  wildly,  excited  by  fear,  and  under 
no  guidance,  the  plaintiff  was  not  entitled  to  recover."  The  court 
did  not  so  instruct  the  jury,  but  said  to  them  that  this  request  ap- 
peared to  be  but  an  amplification  of  the  previous  one,  upon  which 
he  had  already  spoken,  and  that  if  they  should  find  that  the  injury 
resulted  from  the  negligence  of  the  defendants  in  not  providing  a 
suitable  railing  to  their  bridge,  and  that  the  plaintiff's  driver  was 
doing  all  that  a  reasonably  careful  man  could  do  under  the  cir- 
cumstances of  his  situation,  the  simple  fact  that  the  horse  was  free 
from  the  control  of  the  driver  at  the  moment  of  the  injury  would 
not  preclude  the  plaintiff  from  a  right  to  their  verdict. 

The  defendants  also  asked  the  court  to  charge  the  jury,  '*  that 
as  the  efficient  procuring  cause  of  the  injury  happened  wholly  off 
their  road  and  on  a  town  highway,  they  were  not  liable ;  and  that 
as  it  appeared  that  the  horse  wlien  going  around  the  school-house 
went  entirely  outside  the  limits  of  any  highway,  the  defendants 
for  such  reason  were  not  liable."  The  court  did  not  so  instruct 
tlie  jury,  but  charged  them  that  if  the  injury  to  the  plaintiff's  horse 
happened,  as  claimed  by  him,  through  the  want  of  a  sufficient  rail- 
ing on  the  defendants'  bridge,  the  fact  that  the  accident,  which  in 
the  succession  of  events  was  the  first  cause  leading  to  such  injury, 
happened  outside  the  limits  of  the  defendants'  road,  would  not 
prevent  his  recovery  ;  nor  the  circumstance  that  the  horse  in  run- 
ning went  entirely  off  the  limits  of  any  highway. 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  the  defendants 
moved  for  a  new  trial  for  error  in  the  charge  of  the  court  and  in 
the  refusal  to  charge  as  requested. 

(?.  (7.  Woodruff  and  Andrews^  in  support  of  the  motion. — 1. 
The  rule  is  that  a  plaintiff  seeking  to  recover  for  an  injury  arising 
from  a  defective  highway  or  bridge,  must  show  that  he  exercised 
due  care  to  avoid  it:  Birge  v.  Gardner ^  19  Conn.  507  ;  Wee1c9  v. 
Conn.  <f  B,  Island  Turnpike  Co.,  20  Id.  IM\  Neal  v.  Gillety  23 
Id.  437,  444 ;  Foxy.  Town  of  Glastonbury,  29  Id.  204 ;  Angell 
on  Highways,  §  345 ;  1  Billiard  on  Torts,  ch.  4,  §  5. 
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2.  This  rule  requires  that  care  be  exercised  at  the  very  time 
when,  and  place  where,  the  injury  happens:  1  Hilliard  on  Torts? 
ch.  4,  §  2 ;  Calkins  v.  City  of  Hartford,  33  Conn.  57  ;  Thorp  v. 
Town  of  Brookfield,  36  Id.  320 ;  Bronson  v.  Town  of  Southbury, 
37  Id.  199;  Congdon  v.  City  of  Norwich,  Id.  4:14:  ;Landolt  v.  City 
of  Norwich,  Id.  615  ;  ffyde  v.  Jamaica,  27  Verm.  443 ;  Palmer  v. 
Andover,  2  Cush.  600 ;  Davis  v.  Dudley,  4  Allen  557  ;  Blodgett 
V.  City  of  Boston,  8  Id.  237  ;  Titus  y.  Northbndge,  97  Mass.  258; 
Moore  v.  Abbott,  32  Maine  46  ;  Farrar  v.  Greene,  Id.  574 ;  Moul- 
ton  V.  Savford,  51  Id.  127. 

3.  The  charge  finds  no  support  in  those  cases  which  decide  that 
a  plaintiff  may  recover  even  though  an  accident  contribute  to  the 
injury.  All  those  cases  require  that  due  care  be  exercised  at  the 
very  time  of  the  injury :  Hunt  v.  Pownal,  9  Verm.  411 ;  Clark  v. 
Barrington,  41  N.  H.  44;  Winship  v.  Enfield,  42  Id.  197; 
Shearra.  &  Redf.  on  Negligence,  §  416. 

4.  The  charge  given,  that  the  accident  happening  outside  the 
limits  of  the  defendants*  road  did  not  prevent  the  plaintilTs  right 
of  recovery,  was  wrong.  It  is  found  that  the  defendants  were  not 
responsible  for  the  town  road :  Jtowell  v.  City  of  Lowell,  7  Gray 
100 ;  Kidder  v.  Dunstable,  Id.  104 ;  Richards  v.  Enfield,  13  Id. 
344. 

Graves  and  E,  W,  Seymour,  control,  cited  Clark  v.  Barrington^ 

41  N.  H.  44 ;  Tucker  v.  Henrieker,  Id.  317 ;  Winship  v.  Enfield, 

42  Id.  197 ;  Hunt  v.  Pownal,  9  Verm.  411 ;  Kclsey  v.  Glover,  15 
Id.  708 ;  Palmer  v.  Andover,  2  Cush.  600 ;  Mandershied  v.  Du- 
buque, 10  Am.  Law.  Reg.  N.  S.  526;  Angell  on  Highways,  §§ 
295,  299 ;  Shearm.  k  Redf.  on  Negligence,  §§  416  and  note,  417. 

Minor,  J. — A  servant  of  the  plaintiff  was  driving  his  horse  be- 
fore a  carriage  on  a  public  highway  in  the  town  of  Norfolk,  over 
which  the  defendants  had  no  control,  and  which  was  then  without 
defect.  While  so  driving,  from  some  secret  defect,  and  without 
fault  on  the  part  of  the  plaintiflF  or  his  servant,  the  iron  band  at- 
taching the  end  of  one  of  the  shafts  to  the  axle  broke,  and  the  shaft, 
with  the  cross-bar,  fell  upon  the  horse's  heels.  The  horse,  very 
much  excited  and  frightened,  at  once  commenced  to  run,  and  in  a 
short  time  the  servant,  in  efforts  to  restrain  him,  was  thrown  from 
the  carriage  ;  after  which  the  horse,  with  great  speed  and  without 
control,  ran  from  the  public  highway  upon  private  property  outside 
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of  the  limits  of  any  highway,  and  from  thence  upon  the  defendants' 
turnpike,  passing  on  to  the  turnpike  at  a  point  about  thirty  feet 
distant  from  one  of  the  defendants'  bridges,  which  they  were  bound 
to  keep  in  repair.  The  horse,  still  excited  and  without  control, 
continued  his  course  on  the  turnpike,  and  on  to  the  bridge,  and 
having  passed  about  twenty  feet  thereon,  was  injured  by  reason  of 
falling  from  the  side  of  the  same  on  account  of  a  defect  in  the  rail- 
ing, which  the  defendants  had  carelessly  and  negligently  failed  to 
keep  in  proper  repair. 

The  plaintiff's  servant  was  thrown  from  the  carriage,  while  on 
tl. »  public  highway,  and  at  a  place  about  eighty  rods  distant  from 
th  •  turnpike. 

There  is  nothing  in  the  case  showing  that  the  horse  was  vicious 
or  unfitted  to  encounter  the  risks  of  ordinary  public  travel,  nor 
that  the  plaintiff  or  his  servant  was  negligent  in  not  knowing  of  the 
secret  defect  in  the  carriage,  nor  that  there  was  any  negligence  or 
want  of  reasonable  care  on  the  part  of  either,  which  at  all  contri- 
buted to  the  injury.  But  it  does  appear  that  the  defendants' 
negligence  in  not  keeping  the  railing  of  their  bridge  in  proper 
repair,  combined  with  an  accident  for  which  neither  party  was 
responsible,  was  the  cause  of  the  injury. 

Under  these  circumstances  who  ought  to  sustain  the  loss,  the 
plaintiff  or  the  defendants  ? 

The  defendants  did  not  seriously  urge  the  secret  defect  as  ab- 
solving them  from  liability,  and,  as  we  think,  very  properly ;  for  a 
traveller  cannot  be  regarded  as  an  insurer  of  the  strength  of  his 
carriar^e  and  harness  at  all  times  and  under  all  circumstances. 
The  most  that  can  be  required  of  him  is,  that  he  exercise  ordinary 
care  and  prudence  with  reference  to  them  in  their  purchase  and 
use,  and  in  the  attention  necessarily  to  be  given  to  them  in  order 
that  he  may  pass  safely  over  highways  and  bridges  not  in  a  de- 
fective condition.  In  this  regard  it  appears  that  the  plaintiff 
performed  his  entire  duty. 

While  essentially  admitting  this,  the  defendants  claim  that  the 
plaintiff,  seeking  to  recover  damages  for  the  injury,  must  show  that 
he  exercised  due  care  to  avoid  it  at  the  very  time  when,  and  the 
place  where^  the  injury  happened;  and  they  deny  his  right  to 
recover  in  this  case  because  by  accident  he  was,  then  and  therey 
prevented  from  exercising  any  care,  and  consoquently  contributed 
to  his  own  injury. 
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This  claim  brings  into  consideration  the  question,  whether  the 
defendants  are  relieved  from  liability  for  an  injury  caused  by  their 
negligence,  combined  with  an  accident  for  which  no  responsibility 
attaches  to  either  party. 

The  plaintiff  performed  no  negligent  act,  nor  can  we  see  that  he 
failed  to  do  anything  by  the  performance  of  which  the  injury  might 
have  been  avoided ;  he  was  providentially  prevented  from  acting. 
This  falls  far  short  of  that  contributory  negligence  which  excuses 
the  defendants. 

We  may  conjecture  that  if  the  servant  had  remained  with  his 
horse  and  continued  in  control  of  him,  the  injury  might  have  been 
avoided. 

The  failure  of  a  traveller  to  be  continually  present  with  his  team 
up  to  the  time  and  place  of  injury,  when  that  failure  proceeds  from 
some  cause  entirely  beyond  his  control,  and  not  from  any  negli- 
gence on  his  part,  ought  not  to  impose  upon  him  the  loss  from  such 
injury,  particularly  when  the  direct  cause  of  the  same  is  the  negli- 
gence of  some  other  party ;  the  loss  should  be  charged  upon  the  party 
guilty  of  the  first  and  only  negligence  with  reference  to  the  matter. 

In  our  judgment  the  proper  rule  is  this : — If  the  plaintiff  is  in 
the  exercise  of  ordinary  care  and  prudence,  and  the  injury  is  attri- 
butable to  the  negligence  of  the  defendants,  combined  with  some 
accidental  cause,  to  which  the  plaintiff  has  not  negligently  contri- 
buted, the  defendants  are  liable. 

Nor  will  the  fact  that  the  horse  of  the  plaintiff  was  uncontrolled 
for  some  distance  before  the  injury,  change  or  in  any  way  affect  the 
liability  of  the  defendants. 

The  statute  laws  of  our  state  impose  upon  towns  and  corporations 
the  duty  to  keep  their  highways  and  bridges  with  sufficient  railings 
in  suitable  repair.  This  is  a  positive  duty,  and  the  safety  of  the 
travelling  community  requires  that  it  should  be  rigidly  enforced. 
When  they  have  been  almost  criminally  remiss  in  the  performance  of 
this  duty,  and  injuries  happen  from  the  insufficiency  of  their  bridges 
or  highways,  they  ought  not  to  escape  the  consequences  of  such 
injuries  unless  upon  the  plainest  principles  of  law.  'While  we  agree 
that  the  defendants  were  not  bound  to  provide  such  railings  for 
their  bridges  as  would  restrain  all  uncontrolled  or  unmanageable 
animals  passing  over  the  same,  we  yet  hold  them  to  their  duty  with 
reference  to  sufficient  repairs  and  to  their  liability  for  injuries  oc- 
casioned by  want  of  the  same« 
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The  qaestioDs  arising  in  this  case  have  been  before  the  courts  of 
some  of  our  sister  states,  and  the  weight  of  authority  seems  to  be 
in  favor  of  the  result  to  which  we  have  come. 

In  Maine  it  has  been  holden  that  a  town  or  corporation  is  not 
liable  under  circumstances  similar  to  those  of  the  present  case. 

In  Massachusetts  there  have  been  decisions  somewhat  conflict- 
ing, but  the  law  seems  now  to  be  settled  that  the  defendants  are 
holden  except  when  the  team  becomes  unmanageable  outside  of  the 
limits  of  their  highway,  or  from  fright  at  some  object  which  is  not 
a  defect  in  the  same. 

In  Vermont  the  adjudications  lead  logically  to  the  conclusions 
to  which  we  have  come.  In  Hunt  v.  Povmal^  9  Vermont  411,  the 
learned  Judge  Redfield,  in  giving  the  opinion,  says : — **  In  every 
case  of  damage  occurring  on  the  highway,  we  could  suppose  a  state 
of  circumstances  in  which  the  injury  would  not  have  occurred.  If 
the  team  had  not  been  too  young,  or  restive,  or  too  old,  or  too 
headstrong,  or  the  harness  had  not  been  defective,  or  the  carriage 
insuflScient,  no  loss  would  have  intervened.  It  is  against  these 
constantly  occurring  accidents  that  towns  are  required  to  guard 
in  building  highways.  The  traveller  is  not  bound  to  see  to  it 
that  his  carriage  and  harness  are  always  perfect,  and  his  team 
of  the  most  manageable  character  and  in  the  most  perfect  training, 
before  he  ventures  upon  the  highway.  If  he  could  always  be  sure 
of  this  he  would  not  require  any  further  guaranty  of  his  safety  un- 
less the  road  were  absolutely  impassable.  If  the  plaintiflFis  in  the 
exercise  of  ordinary  care  and  prudence,  and  the  injury  is  attribu- 
table to  the  insufficiency  of  the  road  conspiring  with  some  acci- 
dental cause,  the  defendants  are  liable." 

The  charge  of  the  judge  in  the  court  below  was  substantially  in 
accordance  with  these  views.     A  new  trial  is  therefore  not  advised. 

We  hare  examined  this  subject  so  ex-        1.  That  the  defendants  are  responsible 

tensiveljr,  within  the  last  few  years,  for  an  injury  happening  upon  their  road, 

ante  Tol.  7,  N.  S.  785;  vol.  8,  Id.  81,  through  their  own  negligence,  or  the 

that  we  should  scarcely  be  excused  for  defective  construction  or  repair  of  their 

going  into  any  extended  discussion  here,  road,  and  which  it  was  their  duty  to 

The    decision,   in    the   principal   case,  remedy,  and  where  such  injury  would 

seems  to  ns  to  have  adopted  the  sound  not  have  occurred,  if  the  defendants  had 

and  sensible  view,  upon  two  points,  in  done  their  duty   in  that    respect.     In 

regard  to  which  there  are  a  considerable  Davis  v.  Dudley^  4  Allen  557,  it  was 

number  of  cases,  of  high  authority,  in  decided,  that  no  recovery  could  be  had, 

direct  conflict  with  the  rule  here  de-  under  a  state  of  facts  very  similar  to 

clared.  those  in  the  principal  case.    The  ground 
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there  urged,  against  the  recovery,  by 
the  learned  judge  is,  clnefly,  that  the 
plaintiff  could  not  have  been  in  the  ex- 
ercise of  proper  care  at  the  time  the 
accident  occurred.  But  that  is  matter 
of  fact,  in  regard  to  which  experienced 
persons  might  differ ;  so  much  so  that 
it  must  be  regarded  as  proper  to  be  sub- 
mitted to  the  jury,  as  it  was  in  the  prin- 
cipal case.  And  the  argument,  which 
has  been  sometimes  urged,  in  similar 
cases,  that  highways  are  not  required  to 
be  so  built,  or  repaired,  as  to  insure  the 
safety  of  runaway  teams,  is  more  plausi- 
ble than  sound.  No  one  claims  this, 
but  only  that  highways  shall  be  kept  in 
such  condition  as  to  be  safe  for  ordinary 
travel;  and  if  damage  occurs,  through 
any  deficiency  in  that  respect,  even 
where,  by  accident,  and  without  the 
fault  of  the  driver  or  owner,  teams  have 
broken  away  from  immediate  control, 
the  corporation  cannot  be  excused.  Rut, 
of  course,  if  the  accident  was  through 
the  fault  of  the  owner  or  driver,  or  the 
team  broke  loose  for  want  of  proper 
caution  or  skill,  or  was  not  a  fit  team  to 
bring  upon  the  highway,  or  there  was 
any  other  fault  of  the  owner  or  driver 
contributing  directly  to  the  damages, 
there  can  be  no  recovery  :  Howard  v. 
North  Bridgwater^  16  Pick.  189. 

2.  The  other  point  seems  equally  un- 
questionable and  very  nearly  connected 
with  the  one  just  alluded  to  ;  viz.  :  that 
where  the  damage  is  the  combined  result 


of  accident  and  the  defectiveness  of  the 
highway,  there  is  no  reason  why  a  re- 
covery should  not  be  had,  provided  there 
was  no  fault  on  the  part  of  the  plaintiff 
or  his  servants.  This  view  seems  to  be 
maintained  in  Palmer  r,  Andover,  2 
Cush.  600.  But  some  of  the  late  cases 
seem  to  hold  that  the  damages  mast  re- 
sult solely  from  the  defectiveness  of  the 
highway,  and  that  towns  or  turnpike 
companies  are  not  responsible  for  the 
consequences  primarily  caused  or  set  in 
motion  by  some  accidental  occurrence  : 
Mooi-e  V.  Ahbotty  32  Me.  46  ;  MovJton  v. 
Sandford,  51  Id.  127,  Chief  Justice 
Appleton  dissenting,  w*  admit,  of 
course,  that  if  the  primary  cause  of 
the  damage  was  some  defect  in  the  plain- 
tifTs  travelling  apparatus,  or  anything 
else  for  which  he  is  responsible,  and 
which  he  might  have  guarded  against 
by  the  proper  degree  of  care  and  watch- 
fulness, he  cannot  recover,  because  he 
was  himself  in  fault,  in  regard  to  a 
matter  directly  contributing  to  the  loss : 
Rowell  V.  Lowell y  7  Gray  101.  But  we 
trust  the  profession  and  the  courts  will 
finally  come  to  the  conclusion,  that 
travellers  are  not  to  bo  subjected  to  that 
stringency  of  watchfulness,  in  regard  to 
the  perfect  security  of  their  travelling 
equipage,  which  we  require  of  passen- 
ger carriers,  before  they  venture  abroad, 
or  else  forfeit  all  right  to  demand  secure 
highways.  I.  F.  R. 
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Upon  a  former  trial  between  the  same  parties  the  counsel  for  the  defendants,  a 
corporation,  had  admitted  their  incorporation  and  that  certain  persons  were  officers 
of  the  company  at  a  certain  time,  and  the  plaintiff  had  therefore  introduced  no 
proof  upon  these  points.  A  second  trial  was  had,  previous  to  which  the  defend- 
ants gave  the  plaintiff  notice  that  they  withdrew  their  admission  of  the  former 
trial.  Upon  the  second  trial  the  plaintiff,  having  given  notice  to  the  defendants  to 
produce  the  records  of  the  corporation  in  court,  which  they  neglected  to  do,  offered 
in  evidence  the  admission  of  their  counsel  upon  the  former  trial.    Held,  1.  That 
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the  admission  did  not  bind  the  defendants  in  such  a  way  as  to  estop  them  from  de- 
nying on  the  second  trial  the  facts  admitted  on  the  first.  2.  But  that  the  admission 
was  admissible  in  evidence,  with  all  the  circumstances  in  which  it  was  made,  as 
tending  to  prove  the  fkcts  admitted. 

Assumpsit  for  the  breach  of  a  covenant  of  the  defendants,  an 
incorporated  company,  to  employ  the  plaintiff  in  their  service,  and 
for  services  rendered  under  the  contract ;  brought  to  the  Superior 
Court  in  Fairfield  County.  A  new  trial  having  been  granted  in 
the  case  (37  Conn.  R.  520),  it  wjis  now  tried  upon  the  general 
issue,  closed  to  the  court,  before  Granger,  J, 

Upon  the  trial  it  was  necessary  for  the  plaintiff  to  show  the 
legal  incorporation  of  the  defendants,  and  the  fact  that  Simon 
Stevens  was  president,  Edwin  L.  Simpson  a  director,  and  Abijah 
McEwen  the  secretary  of  the  corporation,  at  the  time  of  the  making 
and  breach  of  the  contract,  and  he  offered  the  testimony  of  Messrs. 
Seymour  and  Sanford,  his  counsel  upon  the  former  trial,  to  prove, 
and  he  did  prove  thereby,  that  upon  the  former  trial  Messrs.  Treat 
and  Blake,  then  counsel  for  the  defendants,  admitted  those  facts. 
The  defendants  thereupon  offered  to  prove,  and  did  prove,  that  the 
facts  were  admitted  for  the  purposes  of  the  former  trial,  and  that 
several  months  before  the  present  term  of  the  court  they  had  given 
notice  to  the  plaintiflF  that  the  same  facts  would  not  -be  admitted 
upon  the  present  trial,  but  would  be  denied.  But  it  was  proved 
on  the  part  of  the  plaintiflF  that  when  notice  was  so  given  said 
Simpson  and  McEwen  were  both  long  deceased,  and  that  the  com- 
pany had  long  ceased  business ;  and  that  the  plaintiff  had  given 
the  defendants  notice  to  produce  on  the  present  trial  their  records, 
books  and  files,  showing  or  going  to  show  the  facts  to  be  as  claimed 
by  the  plaintiflF,  but  that  the  defendants  did  not  produce  any  books, 
records,  papers  or  files  of  the  company,  and  that  the  plaintiff  was 
unable  to  find  any  of  the  same,  and  was  unable  to  procure  the  tes- 
timony of  the  said  Stevens.  The  plaintiflF  did  however  produce 
other  oral  testimony  tending  to  show  the  facts  above  mentioned, 
and  also  produced  in  evidence  a  copy  duly  authenticated  of  a  public 
record  of  the  certificate  of  the  incorporation  of  the  company,  the 
company  being  a  New  York  corporation. 

To  the  testimony  oflTered  by  the  plaintiflF  with  regard  to  the  ad- 
missions made  on  the  former  trial  the  defendants  objected,  but  the 
court  admitted  the  same,  and  thereupon  rendered  judgment  for  the 
plaintiflF. 

The  defendants  filed  ^  motion  for  a  new  trial  for  error  in  this 
ruling  of  the  court. 
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Treat  and  Bullock,  in  support  of  the  motion. — The  rule  here 
must  be  the  same  as  in  attempts  at  settlement  of  controversies. 
An  admission  of  a  fact  as  a  fact  is  admissible.  An  admission 
for  the  purposes  of  a  settlement  is  not  admissible:  Hartford 
Bridge  Company  v.  Granger^  4  Conn.  148 ;  Fuller  v.  Hampton^ 
5  Id.  426;  Stranahan  v.  Eaat  Haddam,  11  Id.  507.  In  Sanford 
V.  Clark,  29  Conn.  457,  the  plaintiff,  during  the  progress  and  for 
the  purposes  of  a  trial,  acknowledged  a  debt  barred  by  the  statute. 
The  court  held  that  the  admission  did  not  remove  the  bar,  because 
the  plaintiff  in  what  he  said  did  not  intend  to  make  a  new  promise. 
A  letter  written  by  the  adverse  party,  '*  without  prejudice,*'  is  inad- 
missible :  Healey  v.  Thatcher,  8  Car.  &  P.  388.  An  admission 
made  conditionally  is  not  admissible  under  different  circumstances  : 
2  Stark.  Ev.  27.  Nor  the  admission  of  an  attorney  on  one  trial 
at  a  subsequent  trial :  Weisbrod  v.  Chicago  ^c.  i2.  iJ.  Co.,  20 
Wis.  419.  The  reason  given  is  that  it  is  evident  the  admission 
was  made  only  for  the  first  trial.  The  Superior  Court  seems  to 
have  overlooked  the  distinction  between  qualified  and  unqualified, 
limited  and  unlimited  admissions.  Admissions  in  the  course  of  a 
trial  often  save  time  and  expense,  and  ought  to  be  encouraged  and 
limited  to  the  purpose  for  which  they  were  made.  Suppose  on  the 
first  trial  a  statement  of  the  testimony  of  an  absent  witness  had 
been  made  by  the  plaintiff,  admitted  by  the  defendant,  and  read  in 
evidence,  would  either  party  be  bound  by  it  on  another  trial  ? 
Clearly  not,  because  manifestly  made  by  one  party  and  admitted 
by  the  other  solely  for  the  purposes  gf  that  trial,  although  not  so 
expressed,  as  in  the  case  before  the  court.  When  a  new  trial  is 
granted  a  case  is  as  if  it  had  never  been  tried.  A  new  trial  means 
a  new  trial,  not  a  repetition  of  the  old  one.  Neither  party  would 
be  restricted  to  the  former  evidence,  or  to  the  same  line  of  attack 
or  defence.  The  reasons  for  a  new  trial  may,  and  almost  always 
do,  materially  change  the  position  of  the  parties.  In  Dewort  v. 
Loomer^  21  Conn.  245,  it  was  holden  that  an  attorney  could  not 
compromise  a  case.  See  also  cases  there  cited.  Certainly  then  an 
admission  by  an  attorney  ought  not  to  be  construed  to  the  preju- 
dice of  a  client.  Suppose  a  client  had  discharged  his  attorneys  on 
account  of  their  ignorance  or  incompetency,  manifested  by  unne- 
cessary admissions  injurious  to  him  on  the  first  trial.  We  submit 
that  no  well  considered  case  can  be  found  where  oral  admissions 
made  in  the  progress  and  for  the  purposes  of  a  trial  have  been 
holden  admissible  on  another  trial. 
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Sanford^  contrd,  cited  JElton  v.  Larkins,  5  Car.  &  P.  885 ; 
Wetherell  v.  Bird,  7  Id.  6 ;  Goldie  v.  Shuttletcorth,  1  Campb.  70  ; 
Young  v.  Wright,  Id.  189 ;  Mihoard  v.  Temple,  Id.  875 ;  Lang- 
ley  V.  Lord  Oxford^  1  Mees.  &  Wels.  608  ;  Cook  v.  Barr,  4  N. 
York  156;  Chamherlin  v.  Pre6?e,  11  Allen  370;  1  Greenl.  Ev., 
§§  27,  186,  205,  207 ;  1  Phill.  Ev.  105 ;  2  Steph.  N.  P.  1626 ; 
Bigelow  on  Estoppel  10. 

Foster,  J. — We  are  quite  prepared  to  give  our  assent  to  the 
doctrine  insisted  on  by  the  defendants'  counsel,  at  least  so  far  forth 
as  to  hold  that  the  admission  of  a  fact,  made  on  and  for  the  pur- 
poses of  one  trial,  does  not  bind  the  party  thus  making  it,  so  as  to 
prevent  him  from  disputing  the  truth  of  that  fact,  at  another  trial. 
This  however  is  not  the  question,  certainly  not  the  whole  question, 
presented  by  this  motion. 

On  the  trial  of  this  case  it  appears  that  it  became  necessary  to 
prove  the  incorporation  of  the  defendants,  their  existence,  and  that 
certain  persons  were  officers  of  the  corporation  at  a  time  specified 
in  the  declaration.  To  prove  these  facts  the  plaintiff  offered  evi- 
dence that,  at  a  former  trial,  the  defendants*  counsel  admitted 
them  to  bo  true.  To  the  admission  of  this  testimony  the  defend- 
ants objected,  and  offered  proof  that  said  facts  were  admitted  for 
the  purposes  of  the  former  trial,  and  that  the  plaintiff  previously 
to  the  present  trial  had  notice  that  the  same  would  not  again  be 
admitted,  but  would  be  denied. 

The  court  admitted  the  testimony,  and  we  think  correctly. 
What  occurred  at  a  former  trial,  so  far  as  it  throws  light  on  the 
questions  involved  in  the  pending  issue,  made  up  and  to  be  decided 
between  the  same  parties,  must  be  admissible  in  evidence.  General 
rules  regulating  the  admissibility  of  evidence  require  it.  If  at  a 
former  trial  certain  facts  were  admitted  as  true  which  it  becomes 
important  to  prove  in  a  subsequent  trial,  that  such  admission  was 
made  may  be  proved  as  a  fact.  Admissions  by  a  party,  or  by  an 
authorized  agent,  either  in  a  court  or  out,  may  be  given  in  evidence. 
But  the  circumstances  surrounding  the  admission,  the  purposes  for 
which  it  was  made,  and  the  conditions  attached  to  it,  may  be  fully 
shown.  It  may  not  infrequently  happen  that  a  party  will  not  be 
bonnd  by  an  admission,  and  will  not  be  estopped  from  denying  its 
truth.  And  in  view  of  the  showing  on  both  sides,  allowing  each 
party  to  prove  the  whole  truth,  it  will  be  for  the  triers  to  deter- 
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mine  how  tho  proof  stands  on  th6  facts  in  controversy,  on  which 
the  admission  is  claimed  to  bear. 

These  principles  were  acted  on,  subsequently,  in  the  court  below. 
They  seem  to  us  just  and  reasonable,  and  in  harmony  with  the  law 
of  evidence. 

A  new  trial  is  not  advised. 

In  this  opinion  Seymour,  C.  J.,  Carpenter  and  Phelps,  JJ., 
concurred. 

Park,  J.,  was  of  opinion  that,  inasmuch  as  it  is  found  as  a  fact 
in  the  case,  that  the  counsel  for  the  defendants  on  the  former  trial 
expressly  limited  their  admissions  to  the  purposes  of  that  trial, 
and  so  informed  the  counsel  for  the  plaintiflF  at  the  time  the  admis- 
sions were  made,  thus  making  the  limitation  a  part  of  the  admis- 
sions themselves,  they  could  not  be  regarded  on  the  second  trial,  and 
that  the  evidence  should  have  been  excluded. 


The  decision  in  the  foregoing  case  is 
one  of  practical  importance,  and  if  en- 
tirely sound  will  operate  to  hinder  the 
making  of  such  admissions,  in  future, 
for  the  purpose  of  a  particular  trial,  since 
<;ounsel  would  hesitate  about  making 
€uch  admissions,  if  the  fact  of  having 
made  them  at  one  trial  might  be  given 
in  evidence  upon  a  future  trial,  after  the 
agreement  had  been  revoked  or  had  ex- 
pired by  its  own  limitation,  as  proof  or 
•testimony  tending  to  prove  that  the  facts 
■embraced  in  such  formal  admission  wore 
<Crue  for  all  purposes  and  to  all  time  in 
(the  particular  cause. 

Tho  whole  proceeding  seems  to  us  too 
4oo8e  for  practical  purposes,  and,  at  the 
same  time,  based  upon  a  misconception 
«of  the  law,  and  the  most  approved  prac- 
tice, upon  the  subject. 

1.  "Such  an  admission,  made,  cither 
generally  in  tho  particular  action,  or  for 
the  purposes  of  a  particular  trial,  should 
always  be  in  writing,  signed  by  the 
•counsel  upon  both  sides,  or,  at  the  least, 
entered  upon  the  minutes  of  the  trial, 
1>y  the  presiding  judge,  and  with  the 
■understandiag  and  assent  of  both  counsel^ 
>to  the  very  terms  of   the  admission. 


ipsissima  verba.  Nothing  of  this  kind 
appears  to  have  been  done  in  this  case. 
The  admission,  when  merely  oral,  should 
always  be  regarded  as  funclux  officio, 
after  the  particular  trial  terminates ;  for 
no  judge,  who  consults  the  decorum  of 
his  court,  will  ever  consent  to  arbitrate 
between  eounsel,  either  as  to  the  terms, 
or  tho  effect,  of  their  oral  agreements. 
Unless  the  counsel  agree,  at  the  trial, 
as  to  the  oral  agreements  made  between 
them,  concerning  the  trial,  the  court  can- 
not regard  them,  in  any  sense,  unless 
as  a  ground  for  postponing  the  trial. 
.  2.  If  the  agreement  between  counsel 
for  the  admission  of  certain  facts,  at  the 
trial,  be  properly  reduced  to  writing  and 
filed  in  the  cause,  its  force  and  operation 
must  depend  upon  the  intention  of  the 
parties  making  it ;  or,  in  other  words, 
the  fair  import  and  construction  of  its 
terms,  with  reference  to  the  subject- 
matter.  A  general  agreement  to  admit 
certain  facts,  for  the  purpose  of  the  trial 
of  a  cause,  might  naturally  be  construed 
to  embrace  all  the  trials  of  the  action  ; 
and  such  admissions  admit  of  no  contra- 
diction. As  Mr.  Grecnleaf  states  it: 
'*  They  are  in  general  conclusive,  and 
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may  be  giren  in  evidence  even  npon  a  phaticallj.  The  learned  commentator 
new  trial ;"  citing^  Doe  ▼.  Birrf,  7  C.  on  evidence  lays  this  down  yery  clearly 
&  P.  61  ;  Longley  ▼.  Ld,  Oxford^  1  M.  in  the  section  just  referred  to,  citing 
k  W.  508.  But,  after  this  admission  Young  v.  Wright,  1  Camp.  139,  141,  and 
has  performed  its  office,  it  becomes  of  many  other  cases.  We  should  therefore 
no  force,  whatever,  for  any  purpose.  It  entertain  no  question,  that  the  dissent- 
is  then  no  more  than  the  conversations  ing  judge,  the  present  learned  Chief  Jus- 
nf  counsel  about  the  cause,  and  not  evi-  tice  Park,  of  that  court,  was  entirely 
dence  at  all.  Counsel  have  no  {general  in  the  right  in  holding  ^'  that  the  evi- 
authority  to  bind  their  clients  by  gene-  dence  should  have  been  rejected.'* 
ral  admissions  about  the  cause,  since  But  the  opinion  of  such  a  court  is 
they  do  not  represent  their  clients  in  entitled  to  more  weight  than  anything 
any  such  capacity.  But  in  the  other  ca-  we  could  claim  on  behalf  of  our  own 
pacity,  of  framing  the  issue,  and  ar-  views,  and  may  very  probably  be  correct, 
ranging  what  facts  shall  be  conceded,  upon  some  ground  which  does  not  occur 
and  what  proved,  at  the  trial,  they  do  tb  us  in  our  unassisted  and  brief  exami- 
represent  them  most  directly  and  em-  nation.                                    I.  F.  R. 


Supreme  Court  of  the  United  States, 
£x  PARTE  JAMES  S.  ROBINSON. 

The  power  to  pnnish  for  contempts  is  inherent  in  all  courts  ;  its  existence  is  es- 
sential to  the  preservation  of  order  in  judicial  proceedings,  and  to  the  enforce- 
ment of  the  judgments,  orders  and  writs  of  the  courts,  and  consequently  to  the 
due  administration  of  justice.  The  moment  the  courts  of  the  United  States  were 
called  into  existence  and  invested  with  jurisdiction  over  any  subject,  they  became 
possessed  of  this  power. 

The  Act  of  Congress  of  March  2d  1831,  entitled,  **an.  act  declaratory  of  the 
law  concerning  contempts  of  court,'*  limits  the  power  of  the  Circuit,  and  District 
Courts  of  the  United  States  to  three  classes  of  cases  :  1st,  where  there  has  been 
misbehavior  of  a  person  in  the  presence  of  the  courts,  or  so  near  thereto  as  to 
obstruct  the  administration  of  justice  ;  2d,  where  there  has  been  misbehavior  of 
any  officbr  of  the  courts  in  his  official  transactions  ;  and,  3d,  where  there  has 
been  disobedience  or  resistance  by  any  officer,  party,  juror,  witness  or  other 
person,  to  any  lawful  writ,  process,  order,  rule,  decree  or  command  of  the  courts. 

The  17th  section  of  the  Judiciary  Act  of  1789,  in  prescribing  fine  or  imprison- 
ment as  the  punishment  which  may  be  inflicted  by  the  courts  of  the  United  States 
for  contempts,  operates  as  a  limitation  upon  the  manner  in  which  their  power  in 
this  respect  may  be  exercised,  and  is  a  negation  of  all  other  modes  of  punish- 
ment. 

The  power  to  disbar  an  attorney  is  possessed  by  all  courts  which  have  au- 
thority to  admit  attorneys  to  practice.  But  the  power  can  only  be  exercised  where 
there  has  been  such  conduct  on  the  part  of  the  party  complained  of  as  shows  him 
to  be  unfit  to  be  a  member  of  the  profession  ;  and  before  judgment  disbarring  him 
can  be  rendered  he  should  have  notice  of  the  grounds  of  complaint  against  him 
and  ample  opportunity  of  explanation  and  defence. 

Mandamus  is  the  appropriate  remedy  to  restore  an  attorney  disbarred  where  the 
court  below  has  exceeded  its  jurisdiction  in  the  matter. 
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Petition  for  mandamus  to  the  judge  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Arkansas. 

The  opinion  of  the  court  was  delivered  by 

Field,  J. — On  the  16th  day  of  July  1873,  the  grand  jury  of 
tlie  western  district  of  Arkansas  reported  to  the  District  Court  of 
the  United  States  for  the  district,  then  in  session  at  Fort  Smith, 
tliat  they  had  made  every  effort  in  their  power  to  have  a  witness 
by  the  naipe  of  Stephenson  summoned  to  appear  before  them ; 
that  for  this  purpose  a  subpoena  for  the  witness  had  been  placed 
the  day  previous  in  the  hands  of  a  deputy  marshal  by  the  name 
of  Sheldon,  for  service ;  that  the  deputy  marshal,  on  the  same 
day,  went  to  the  town  of  Van  Buren,  as  he  said,  to  make  the* 
service ;  that  after  he  had  left  the  witness  was  seen  on  the  streets 
at  Fort  Smith,  and  the  iubpcena  was  on  that  morning  returned 
unserved ;  that  they  had  learned  from  evidence  before  them  that 
the  witness  knew  that  a  subpoena  was  issued  for  him,  and  had  for 
that  reason  come  to  Fort  Smith,  ."but,**  continues  the  report, 
"  after  seeing  the  attorney,  J.  S.  Robinson,  in  the  Nash  case,  very 
suddenly  absented  himself/'  The  jury,  therefore,  prayed  the 
court  to  issue  an  order  that  the  witness,  Stephenson,  be  brought 
before  them. 

Upon  this  report,  without  other  complaint,  the  court  ordered 
that  Sheldon,  the  deputy  marshal,  Stephenson,  the  witness,  and 
Robinson,  the  attorney,  "  show  cause  why  they  should  not  be 
punished  as  for  a  contempt.** 

Two  days  afterwards,  on  the  18th  of  July,  the  petitioner  filed 
the  response  of  the  deputy  marshal  to  the  order.  The  judge  then 
reminded  the  petitioner  that  there  was  also  a  rule  against  him,  to 
which  he  replied :  "  Yes,  sir  ;  I  know  it  and  I  am  here  to  respond. 
I  don*t  know  what  there  is  for  me  to  answer.  It,"  referring  to 
the  report  of  the  grand  jury,  "  says  I  saw  Silas  R.  Stephenson. 
I  do  not  know  what  the  grand  jury  has  to  do  with  my  private 
business  in  my  law  office,*'  and  was  proceeding  to  reflect  upon  the 
action  of  the  grand  jury,  when  the  judge  said :  "  You  must  answer 
in  writing,  Mr.  Robinson;*'  to  which  the  petitioner  replied,  "the 
rule  itself  does  not  require  me  to  respond  in  writing.*'  Upon 
this  the  judge  said,  turning  to  the  clerk,  "  it  should  have  done  so ; 
you  will  amend  the  order  if  it  does  not,  Mr.  Clerk."  The  petitioner 
declined  to  answer  the  rule  until  it  was  amended.     The  judge  then 
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said :  "  Well,  I  will  make  the  order  for  you  to  respond  in  writing 
now.  Mr.  Clerk,  you  will  enter  an  order  requiring  Mr.  Robinson 
to  answer  the  rule  in  writing."  Upon  which  the  petitioner  said, 
"I  shall  answer  nothing;"  and  thereupon  immediately,  without 
time  for  another  word,  the  judge  ordered  the  clerk  to  strike  the 
petitioner's  name  from  the  roll  of  attorneys,  and  the  marshal  to 
remove  him  from  the  bar. 

This  account  of  the  language  used  by  the  petitioner  and  the 
judge  is  taken  from  the  latter's  response  to  the  alternative  writ 
issued  by  this  court.  The  judge  states  at  the  same  time  that  the  tone 
and  manner  of  the  petitioner  were  angry,  disrespectful  and  defiant ; 
and  that  regarding  the  words  "I  shall  answer  nothing,  "  and  the 
tone  in  which  they  were  uttered  as  in  themselves  grossly  and  inten- 
tionally disrespectful,  as  an  expression  of  an  intention  to  disobey 
and  treat  with  contempt  an  order  of  the  court,  and  believing  that 
the  petitioner  intended  to  intimidate  him  in  the  discharge  of  his 
duties,  he  felt  it  due  to  himself  and  his  office*  to  inflict  summary 
and  severe  punishment  upon  the  petitioner. 

The  order  of  the  court  disbarring  the  petitioner,  made  at  the 
time,  and  entered  in  the  minutes  of  the  court  kept  by  the  clerk, 
was  declared  by  the  judge  to  bo  erroneous  in  form,  and  afterwards, 
on  the  28th  of  July,  a  more  formal  order  was  entered  nunc  pro 
tunc.  This  latter  order  recites  the  report  of  the  grand  jury 
mentioned  above,  the  rule  to  show  cause  issued  thereon  why  the 
parties  should  not  be  punished  as  for  a  contempt,  amended  from 
the  original  order  by  the  insertion  of  the  words,  "  forthwith  in 
writing  and  under  oath :"  and  that  the  petitioner  having  notice 
at  the  time  that  he  was  required  to  respond  to  the  rule,  "  in  a 
grossly  contemptuous,  contumacious  and  defiant  manner,''  in  open 
court,  refused  to  respond  in  writing ;  and  then  proceeds  to  decree 
that,  for  his  contempt  committed  in  open  court,  as  well  as  for  his 
contempt  committed  in  refusing  to  respond  to  the  rule,  the  license 
of  the  petitioner  as  an  attorney  and  counsellor-at-law  and  solicitor 
in  chancery  be  vacated;  that  the  petitioner  be  disbarred  from 
further  practice  in  the  court,  and  that  his  name  be  stricken  from 
the  roll  of  attorneys,  counsellors  and  solicitors  of  the  court. 

Before  this  amended  order  was  entered  the  petitioner,  through 
counsel,  filed  amotion  to  vacate  the  judgment  disbarring  him  upon 
various  grounds,  which  were  specified.  After  its  entry  a  motion 
to  set  aside  the  order  as  amended  was  made,  in  which  the  petitioner 
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adopted  the  grounds  of  the  original  motion  and  added  others. 
The  substance  of  the  more  important  of  these  was,  that  no  charges 
had  been  previously  preferred  in  writing  and  filed  against  him ;  . 
that  he  had  had  no  notice  of  any  charges ;  that  the  report  of  the 
grand  jury  contained  no  charge  which  he  could  be  required  to 
-answer;  that  no  rule  had  been  served  upon  him  to  show  cause 
why  he  should  not  be  disbarred ;  that  he  had  had  no  trial  previous 
thereto,  and  had  been  denied  the  right  of  being  heard  in  his 
defence ;  and  that  the  court  had  no  jurisdiction  under  the  circum- 
stances to  render  the  judgment  disbarring  him. 

The  petitioner  also  set  up  among  the  grounds  upon  which  he 
would  rely,  that  the  sentence  he  uttered,  "  I  shall  answer  nothing," 
was  incomplete,  and  that  he  was  prevented  from  finishing  it  by  the 
action  of  the  judge  in  interrupting  him  with  the  judgment  disbar- 
ring him  ;  that  the  sentence  completed  would  have  been,  "  I  shall 
answer  nothing  until  the  order  to  answer  the  rule  in  writing  shall 
be  served  upon  me." 

The  petitioner  also  disclaimed  any  intention  to  commit  a  con- 
tempt of  the  court,  or  to  act  in  defiance  of  its  orders  or  authority 
at  the  time,  and  averred  that  he  was  not  conscious  of  the  conduct 
attributed  to  him  towards  the  court.  This  statement  was  verified 
by  his  oath  ;  but  the  motion  was  denied. 

The  petitioner  now  asks  from  this  court  for  a  mandamus  upon 
the  judge  to  vacate  the  order  disbarring  him  and  to  restore  him  to 
the  roll  of  attorneys  and  counsellors.  In  his  petition,  which  is 
verified,  he  refers  to  the  proceedings  of  the  court  below,  there  cord 
of  which  he  produces,  and  states  that  in  the  interview  which  the 
grand  jury  mentioned  there  was  no  allusion  made  to  the  Nash  case 
or  to  the  grand  jury,  and  that  the  consultation  related  to  a  totally 
different  matter. 

The  power  to  punish  for  contempts  is  inherent  in  all  courts ;  its 
existence  is  essential  to  the  preservation  of  order  in  judicial  pro- 
ceedings, and  to  the  enforcement  of  the  judgments,  orders  and  writs 
of  the  courts,  and  consequently  to  the  due  administration  of  justice. 
The  moment  the  courts  of  the  United  States  were  called  intoexistence 
and  invested  with  jurisdiction  over  any  subject,  they  became  pos- 
sessed of  this  power.  But  the  power  has  been  limited  and  defined 
by  the  Act  of  Congress  of  March  2d  1831,  4  Stat,  at  Large  487. 
The  act,  in  terms,  applies  to  all  courts ;  whether  it  can  be  held  to 
limit  the  authority  of  the  Supreme  Court,  which  derives  its  existence 
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and  powers  from  the  Constitution,  may  perhaps  be  a  matter  of 
doubt.  But  that  it  applies  to  the  circuit  and  district  courts  there 
can  be  no  question.  These  courts  were  created  by  Act  of  Con- 
gress. Their  powers  and  duties  depend  upon  the  act  calling  them 
into  existence,  or  subsequent  acts  extending  or  limiting  their  juris- 
diction. The  Act  of  1831  is,  therefore,  to  them  the  law  specifying 
the  cases  in  which  summary  punishment  for  contempts  may  be  in- 
flicted. It  limits  the  power  of  these  courts  in  this  respect  to  three 
classes  of  cases :  1st,  where  there  has  been  misbehavior  of  a  person 
in  the  presence  of  the  courts,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice ;  2d,  where  there  has  been  misbehavior  of 
any  officer  of  the  courts  in  his  official  transactions ;  and,  3d  where 
there  has  been  disobedience  or  resistance  by  any  officer,  party,  juror, 
witness  or  other  person,  to  any  lawful  writ,  process,  order,  rule,  de- 
cree or  command  of  the  courts.  As  thus  seen,  the  power  of  these 
courts  in  the  punishments  of  contempts  can  only  be  exercised  to 
insure  order  and  decorum  in  their  presence,  ^o  secure  faithfulness 
on  the  part  of  their  officers  in  their  official  transactions,  and  to  en- 
force obedience  to  their  lawful  orders,  judgments  and  processes. 

If  we  now  test  the  report  of  the  grand  jury  by  this  statute,  we 
find  nothing  in  it  which  justified  any  proceeding  whatever  as  for  a 
contempt  on  the  part  of  the  court  below  against  Robinson.  No 
act  of  his  is  mentioned  which  could  constitute  within  the  statute  a 
contempt  either  of  the  court  or  of  its  judge.  The  allegation  that 
the  witness  Stephenson,  after  seeing  Robinson,  had  suddenly  ab- 
sented himself,  amounted  to  nothing  more  than  an  insinuation  that 
possibly  he  may  have  been  advised  to  that  course  by  Robinson. 
There  was  no  averment  of  any  fact  which  the  court  could  notice  or 
the  attorney  was  bound  to  explain. 

Whatever  contempt  was  committed  by  the  petitioner  consisted 
in  the  tone  and  manner  in  which  his  language  to  the  court  was 
uttered.  On  this  hearing  we  are  bound  to  take  the  statements  in 
that  respect  of  the  judge  embodied  in  his  order  as  true,  for  the 
question  before  us  is  not  whether  the  court  erred,  but  whether  it 
had  any  jurisdiction  to  disbar  the  petitioner  for  the  alleged  con- 
tempt. 

The  law  happily  prescribes  the  punishment  which  the  court  can 
impose  for  contempts.  The  17th  section  of  the  Judiciary  Act  of 
1789  declares  that  the  court  shall  have  power  to  punish  contempts 
of  their  authority  in  any  cause  or  hearing  before  them,  by  fine  or 
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imprisonment,  at  their  discretion.  The  enactment  is  a  limitation 
upon  the  manner  in  which  the  power  shall  be  exercised,  and  must 
be  held  to  be  a  negation  of  all  other  modes  of  punishment.  The 
judgment  of  the  court  disbarring  the  petitioner,  treated  as  a  pun- 
ishment for  a  contempt,  was,  therefore,  unauthorized  and  void. 

The  power  to  disbar  an  attorney  proceeds  upon  very  different 
grounds.  This  power  is  possessed  by  all  courts  which  have  author- 
ity to  admit  attorneys  to  practice.  But  the  power  can  only  be  ex- 
ercised where  there  has  been  such  conduct  on  the  part  of  the  par- 
ties complained  of  as  shows  them  to  be  unfit  to  be  members  of  the 
profession.  Parties  are  admitted  to  the  profession  only  upon  sat- 
isfactory evidence  that  they  possess  fair  private  character  and  suf- 
ficient legal  learning  to  conduct  causes  in  court  for  suitors.  The 
order  of  admission  is  the  judgment  of  the  court  that  they  possess 
the  requisite  qualifications  both  in  character  and  learning.  They 
become  by  such  admission  officers  of  the  court,  and,  as  is  said  in  Ex 
parte  Garland ,  4  WaJl.  878,  "  they  hold  their  office  during  good  be- 
havior, and  can  only  be  deprived  of  it  for  misconduct  ascertained 
and  declared  by  the  judgment  of  the  court  after  opportunity  to  be 
heard  has  been  afforded."  Before  a  judgment  disbarring  an  attor- 
ney is  rendered  he  should  have  notice  of  the  grounds  of  complaint 
against  him  and  ample  opportunity  of  explanation  and  defence. 
This  is  a  rule  of  natural  justice,  and  is  as  applicable  to  proceedings 
taken  to  deprive  an  attorney  of  his  right  to  practise  his  profession, 
as  it  is  to  proceedings  taken  to  reach  his  property.  And  such  has 
been  the  general,  if  not  the  uniform,  practice  of  the  courts  of  this 
country  and  of  England.  .There  may  be  cases  undoubtedly  of 
such  gross  and  outrageous  conduct  in  open  court  on  the  part  of 
tlie  attorney,  as  to  justify  very  summary  proceedings  for  his  sus- 
pension or  removal  from  office ;  but  even  then  he  should  be  heard 
before  be  is  condemned :  £x  parte  Heyfron,  7  How.  (Miss.)  127 ; 
People  v.  Turner,  1  Cal.  148 ;  Fletcher  v.  Dangerfield,  20  Id. 
430  ;  Beene  v.  State,  22  Ark.  157  ;  Hx  parte  Bradley,  7  Wallace 
3()4  ;  Bradley  v.  Fisher,  18  Id.  354.  The  principle  that  there 
must  be  citation  before  hearing,  and  hearing  or  opportunity  of 
being  heard  before  judgment,  is  essential  to  the  security  of  all 
private  rights.  Without  its  observance  no  one  would  be  safe  from 
oppression  wherever  power  may  be  lodged. 

That  mandamus  is  the  appropriate  remedy  in  a  case  like  this  to 
restore  an  attorney  disbarred,  where  the  court  below  has  exceeded 
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its  jurisdiction  in  the  matter,  was  decided  in  Ex  parte  Bradley^  T 
Wallace  364.  It  would  serve  no  useful  purpose  to  repeat  the  rea- 
sons by  which  this  conclusion  was  reached,  as  they  are  fully  and 
clearly  stated  in  that  case,  and  are  entirely  satisfactory. 

A  peremptory  mandarm^B  must  issue,  requiring  the  judge  of  the 
court  below  to  vacate  the  order  disbarring  the  petitioner,  and  to 
restore  him  to  his  oflBce ;  and  it  is  so  ordered. 

Miller,  J.,  dissented. 


Court  of  JErrors  and  Appeals  of  New  Jersey. 

MAYOR  AND  COMMON  COUNCIL  OP  NEWARK  r.  TUB  STATE, 
AGENS  KT  AL.,  Prosbcutois. 

A  statute  aathorizing  the  expense  of  paving  the  road-bed  of  a  city  street  to  be 
asseiised  in  the  proportion  of  two-thirds  on  the  property  abutting  on  the  street 
and  the  remaining  third  on  the  public  at  larj^,  is  unconstitutional. 

Assessments  for  local  improvements  of  this  character  may  be  made  against  the 
property  peculiarly  benefited,  but  such  assessment  must  be  made  to  the  extent  only 
of  such  peculiar  benefits. 

This  rule  does  not  apply  to  improvements  of  the  sidewalk,  which  is  to  be  re- 
irarded  as  subservient  to  the  premises  to  which  it  is  attached  and  the  expense  of 
improving  which  may  be  charged  wholly  to  the  owner. 

,  A  statute  directing  a  municipal  corporation  to  have  a  street  paved  at  the  expense 
of  the  property-owners,  and  thereafter  to  keep  it  in  repair  at  the  expense  of  the 
city,  is  not  a  contract  with  the  property-owners,  and  the  legislatufe  may  direct  a 
repaving  at  their  expense. 

The  7th  section  of  the  Charter  of  Newark  (Pamphlet  Laws  1849, 
pp.  206,  207)  provides  "  that  it  shall  be  lawful  for  the  Common 
Council,  on  the  application  of  three-fourths  of  the  owners  of  pro- 
perty in  any  street,  to  order  the  said  street  or  section  of  the  street 
to  be  graded,  gravelled,  paved,  flagged  or  planked,  either  in  whole 
or  in  part,  in  such  manner  as  they  shall  deem  most  advisable,*' 
&c.,  ^^  and  that  after  the  said  grading,  gravelling,  paving,  &c.,  is 
once  effected,  then  the  city  shall  take  charge  of  and  keep  the  same 
in  repair  without  further  assessment.*'     Acts  1849,  pp.  206,  207. 

A  section  of  Broad  street  between  Market  street  and  the  Morris 
Canal  was  originally  paved  under  the  foregoing  provision  ;  and  had 
been  now  repaved  by  virtue  of  the  following  section  in  the  supple- 
ment to  the  charter  passed  18th  March  1868,  p.  411,  viz. :  "  That 
when  more  than  one-half  of  the  owners  of  the  frontage  on  the  line 
of  any  street  or  section  thereof  which  is  now  paved,  shall  apply  to 
have  such  street  or  section  repaved,  it  may  be  lawful  for  the  Com- 
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mon  Council  to  order  and  cause  the  repaying  thereof,  and  they 
shall  assess  upon  the  owners  of  the  lots  fronting  upon  the  line  of 
such  streets  or  sections  thereof,  two-thirds  of  the  costs  and  expenses 
of  such  repaying,  and  the  city  treasury  shall  bear  the  remain- 
ing one-third ;  and  the  city  shall  be  entitled  to  all  the  old  mate* 
rial,  and  said  assessment  to  be  made  in  all  respects  as  was  re- 
^  quired  by  the  Act  to  which  this  is  a  supplement  and  the  supplements 
thereto  in  cases  of  the  original  paying  of  streets." 

Thomas  N.  Mc  Carter y  for  plaintiff  in  error. 

Francis^  City  Counsel,  and  Cortlandt  Parker^  for  defendant 
in  error. — The  original  paving  of  the  street  at  the  expense  of  the 
owners  was  not  a  contract  which  the  state  could  make  with  them : 
Cooley  Const.  Lim.  282 ;  2  Greenl.  Cruise  67 ;  1  Redfield  on 
Railways  (3d  ed.)  258.  The  authorizing,  making  and  imposing 
of  the  assessment  in  question  was  a  lawful  exercise  of  the  taxing 
power,  and  not  of  eminent  domain  :  Cooley  Const.  Lim.  496 ;  Wil- 
Hams  y.  Mayor  of  Detroit^  2  Mich.  560 ;  31  New  York  583 ; 
StatCy  Siffler,  pros.,  y.  Fuller,  5  Vroom  237  ;  People  y.  City  of 
Brooklyn,  4  Comst.  430;  Sedgwick's  Stat,  and  Const.  Law  502; 
Hammett  y.  Philadelphia,  8  Am.  Law  Reg.  411 ;  Com,  y.  Woods, 
8  Wright  113;  Magee  y.  Com.,  10  Id.  359;  State  y.  Newark,  3 
Dutch.  192;  State  y.  Jersey  City,  4^  Dutch.  206;  State  y.  New 
Brunswick,  1  Vroom  887 ;  Dillon  on  Municipal  Corp.  694 ;  Gor- 
don y.  Cames,  47  N.  Y.  614 ;  Broadway  Baptist  Ch.  y.  McAtee, 
8  Bush  512.  It  rests  within  the  discretion  of  the  legislature  to 
declare  the  principle  and  apportionment  of  all  assessments  :  Emery 
y.  San  Francisco  Gas  Co.,  28  Cal.  346 ;  Garrett  y.  St.  Louis,  25 
Mo.  508.  The  legislature  may  delegate  the  power  of  taxation  to 
municipal  corporations :  Dillon  on  Mun.  Cor.  687  (n.  21  and  cases 
cited) ;  GauWsApp.,  9  Casey  100 ;  6  Whart.  44  ;  State  y.  Bean,  3 
Zab.  335 ;  Hand  y.  Elizabeth,  2  Vroom  47  ;  Cooley  Con.  Lim.  190. 

The  opinion  of  the  court  was  deliyered  by 

Beaslby,  Chief  Justice. — The  writ  in  this  case  has  brought  be- 
fore the  court  the  proceedings  in  the  assessment  of  the  expenses 
incurred  in  repaying  the  road-bed  of  a  portion  of  one  of  the  public 
streets  in  the  city  of  Newark.  The  cost  of  this  work  has  been  im- 
posed in  accordance  with  the  directions  of  the  legislatiye  act  au- 
thorizing these  improyements,  in  the  proportion  of  two-thirds  of 
such  cost  on  the  owners  of  the  lots  fronting  on  the  line  of  the  sec- 
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tion  of  the  street  thus  repaved  and  the  remaining  third  on  the  city 
treasury.  It  thus  appears  that  the  statute  in  question  uiidertakes 
to  fix  at  the  mere  will  of  the  legislator  the  ratio  of  expense  to  be 
put  upon  the  owner  of  the  property  along  the  line  of  the  improve- 
ment ;  and  the  question  is  whether  such  an  act  is  valid. 

The  inquiry  thus  involved  has  of  late  been  so  exhaustively  dis- 
cussed in  a  crowd  of  judicial  decisions,  that  I  do  not  feel  inclined 
to  do  more  than  to  so  far  refer  to  general  principles  as  may  be  ne- 
cessary to  explain  clearly  what  I  conceive  to  have  been  heretofore 
decided  by  this  court. 

The  doctrine  that  it  is  competent  for  the  legislature  to  direct  the 
expense  of  opening,  paving  or  improving  a  public  street,  or  at  least 
some  part  of  such  expense,  to  be  put  as  a  special  burthen  on  the 
property  in  the  neighborhood  o  fsuch  improvement,  cannot,  at  this 
day,  be  drawn  in  question.  There  is  nothing  in  the  Constitution 
of  this  state  that  requires  that  all  the  property  in  the  state,  or  in 
any  particular  subdivision  of  the  state,  must  be  embraced  in  the 
operation  of  every  law  laying  a  tax.  That  the  effect  of  such  laws 
may  not  extend  beyond  certain  prescribed  limits  is  perfectly  indis- 
putable. It  is  upon  this  principle  that  taxes  raised  in  counties, 
townships  and  cities  are  vindicable.  But  while  it  is  thus  clear 
that  the  burthen  of  a  particular  tax  may  be  placed  exclusively 
upon  any  political  district  to  whose  benefit  such  tax  is  to  enure,  it 
seems  to  me  it  is  equally  clear  that  when  such  burthen  is  sought  to 
be  imposed  on  particular  lands  not  in  themselves  constituting  a 
political  subdivision  of  the  state,  that  we  at  once  approach  the  line 
which  is  the  boundary  between  acts  of  taxation  and  acts  of  confis- 
cation. I  think  it  is  impossible  to  assert  with  the  least  show  of 
reason  that  the  legislative  right  to  select  the  subject  of  taxation  is 
not  a  limited  right.  For  it  would  seem  much  more  in  accordance 
with  correct  theory  to  maintain  that  the  power  of  selection  of  the 
property  to  be  taxed  cannot  be  contracted  to  narrower  bounds  than 
the  political  district  within  which  it  is  to  operate,  than  that  such 
power  is  entirely  illimitable.  If  such  prerogative  has  no  trammel 
or  circumscription  then  it  follows  that  the  entire  burthen  of  one 
of  these  public  improvements  can  be  placed,  by  the  force  of  the 
legislative  will,  on  the  property  of  a  few  enumerated  citizens,  or 
even  on  that  of  a  single  citizen.  In  a  government  in  which  the 
legislative  power  is  not  omnipotent,  and  in  which  it  is  a  funda- 
mental axiom  that  private  property  cannot  be  taken  without  just 
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compensation,  the  existence  of  an  unlimited  right  in  the  law-mak- 
ing power  to  concentrate  the  burthen  of  a  tax  upon  specified  pro- 
perty does  not  exist.  If  a  statute  should  direct  a  certain  street  in 
a  city  to  be  paved  and  the  expense  of  such  paving  to  be  assessed 
on  the  houses  standing  at  the  four  corners  of  such  street,  this 
would  not  be  an  act  of  taxation,  and  it  is  presumed  that  no  one 
would  assert  it  to  be  such.  If  this  cannot  be  maintained,  then  it 
follows  that  it  is  con.ceded  that  the  legislative  power  in  question  is 
not  completely  arbitrary.  It  has  its  limit,  and  the  only  inquiry  is 
where  that  limit  is  to  be  placed. 

This  question  was  considered,  and  as  it  was  supposed  was  defi- 
nitely settled,  by  this  court  in  the  case  of  Tidewater  Company  v. 
CostaTy  3  C.  E.  Green  519.  The  principle  sanctioned  by  that  de- 
cision was  that  the  cost  of  a  public  improvement  might  be  imposed 
on  particularized  property  to  the  extent  to  which  such  property 
was  exceptionally  benefited :  and  that  any  special  burthen  beyond 
that  measure  was  illegal.  It  was  upon  this  principle  that  the  case 
was  rested.  The  rule  thus  adopted  stands  upon  the  idea  that  it 
establishes  a  standard  by  which  with  at  least  an  approach  to  pre- 
cision an  act  of  taxation  may  be  distinguished  from  an  act  of  con- 
fiscation. 

So  far  as  the  particularized  property  is  specially  benefited,  an 
exaction  to  that  extent  will  not  be  a  condemnation  of  property  to 
the  public  use,  because  an  equivalent  is  returned  ;  and  this  is  the 
ground  on  which  the  abnormal  burthen  put  upon  the  landowner 
is  justified.  Speaking  on  this  subject,  Chief  Justice  Green  says: 
''  The  theory  upon  which  such  assessments  are  sustained  as  a  legi- 
timate exercise  of  the  taxing  power  is,  that  the  party  assessed  is 
locally  and  peculiarly  benefited  over  and  above  the  ordinary  bene- 
fit which  as  one  of  the  community  he  receives  in  all  public  im- 
provements, to  the  precise  extent  of  the  assessment:*'  State  \. 
Newark^  3  Dutch.  190.  It  follows  that  these  local  assessments  are 
justifiable  on  the  ground  alone,  that  the  locality  is  especially  to  be 
benefited  by  the  outlay  of  the  money  to  be  raised.  Unless  this  is 
the  case,  no  reason  can  be  assigned  why  the  tax  is  not  general. 

An  assessment  laid  on  property  along  a  city  street  for  an  im- 
provement made  in  another  street  in  a  distant  part  of  the  same  city, 
would  be  universally  condemned  both  on  moral  and  legal  grounds. 
And  yet  there  is  no  difference  between  such  an  extortion  and  the 
requisition  upon  a  landowner  to  pay  for  a  public  improvement  over 
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and  above  the  exceptional  benefit  receiveJ  by  him.  It  is  true  that 
the  power  of  taxing  is  one  of  the  high  and  indispensable  prerogatives 
of  the  government,  and  it  can  be  ouly  in  cases  free  from  all  doubt, 
that  its  exercise  can  be  declared  by  the  courts  to  be  illegal.  But 
such  a  case,  if  it  can  ever  arise,  is  certainly  presented  when  property 
is  specified  out  of  which  a  public  improvement  is  to  be  paid  for  in 
excess  of  the  value  specially  imparted  to  it  by  such  improvement. 
As  to  such  excess  I  cannot  distinguish  an  act  exacting  its  pay- 
ment from  the  exercise  of  the  power  of  eminent  domain.  In  case 
of  taxation  the  citizen  pays  his  quota  of  the  common  burthen; 
when  his  land  is  sequestered  for  the  public  use,  he  contributes 
more  than  such  quota ;  and  this  is  the  distinction  between  the 
effect  of  the  exercise  of  the  taxing  power  and  that  of  eminent 
domain. 

When  then  the  overplus  beyond  benefits  from  these  local  im- 
provements is  laid  upon  a  few  landowners,  such  citizens,  with  re- 
spect to  such  overplus,  are!  required  to  defray  more  than  their  share 
of  the  public  outlay,  and  the  coercive  act  is  not  within  the  proper 
scope  of  the  power  to  tax.  And  as  it  does  not  seem  practicable  to 
define  the  area  upon  which  a  tax  can  be  legitimately  laid,  and  be- 
yond which  it  cannot  be  legitimately  extended,  and  as  there  is,  as 
has  been  shown,  necessarily  a  limit  to  the  power  of  selection  in 
such  instances,  the  principle  stated  in  the  case  cited  is  perhaps  the 
only  one  that  can  be  devised  whereby  to  graduate  the  power. 
Consequently  when  the  improvement,  as  in  the  present  instance,  is 
primarily  for  the  public  welfare,  and  is  only  incidentally  for  the 
benefit  of  the  landowner,  the  rule  thus  established  ought  to  be 
rigidly  applied  and  adhered  to. 

With  the  doctrine  thus  expounded,  the  case  of  the  State  v. 
Fuller^  5  Vroom  227,  is  not  in  conflict.  This  was  an  assess- 
ment for  the  improvement  of  a  sidewalk,  and  in  that  feature 
differed  from  the  present  one,  which  is  for  the  improvement  of  the 
road  bed;  I  think  the  difference  is  a  substantial  one.  A  sidewalk 
has  always  in  the  laws  and  usages  of  this  state  been  regarded  as 
an  appendage  to  and  a  part  of  the  premises  to  which  it  is  attached, 
and  is  so  essential  to  the  beneficial  use  of  such  premises  that  its 
improvement  may  well  be  regarded  as  a  burthen  belonging  to  the 
ownership  of  the  land,  and  the  order  or  requisition  for  such  im- 
provement as  a  police  regulation.  On  this  ground  I  conceive  it  to 
be  quite  legitimate  to  direct  it  to  be  put  in  order  at  the  sole  ex- 
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pense  of  the  owner  of  the  property  to  which  it  is  subservient  and 
indispensable. 

But  in  the  reported  case  there  was  another  circumstance  which 
illegalized  the  proceedings.  A  part  of  the  expense  of  constructing 
the  sidewalk  on  one  side  of  the  street  was  thrown  on  the  owners 
of  the  other  side  of  the  same  street.  The  portion  of  the  burthen 
•.  thus  transferred  was  one-sixth  of  the  expense,  and  it  was  directed 
to  that  extent  to  be  imposed,  irrespective  of  the  amount  of  any 
ascertained  benefits  conferred.  This  brought  the  case  within  the 
prohibition  inherent  in  the  rule  laid  down  in  the  Tidewater  Case^ 
so  that  the  proceedings  should  have  been  set  aside.  The  sugges- 
tion that  in  this  class  of  case  it  will  be  presumed  that  the  benefits 
equal  the  burthen  imposed  until  the  contrary  is  shown  cannot  pre- 
vail. If  well  founded  it  would  have  led  to  a  different  result  in 
the  Tidewater  CoAe,  The  only  safe  rule  is,  that  the  statute  au- 
thorizing the  assessment  shall  itself  fix,  either  in  terms  or  by  fair 
implication,  the  legal  standard  to  which  such  assessment  must  be 
made  to  conform.  In  no  other  way  can  property  be  adequately 
protected. 

The  other  objections  raised  by  the  counsel  of  the  plaintiff  in 
error  do  not  seem  to  me  well  founded.  I  can  perceive  no  solid 
foundation  for  the  position  that  the  law  under  which  the  assess- 
ment in  question  has  been  made  raises  up  a  contract  between  the 
landowner  and  the  public. 

This  statute  declares  that  it  shall  be  lawful  for  the  common 
council,  on  the  application  of  three-fourths  of  the  owners  of  pro- 
perty in  any  street,  to  order,  &c.,  and  it  then  adds,  "  That  after 
such  grading,  &c.,  is  effected,  then  the  city  shall  take  charge  of  and 
keep  the  same  in  repair  without  further  assessment."  The  argu- 
ment was  that  after  the  landowners  had  petitioned  and  the  work 
was  done  a  bargain  was  constituted,  the  essential  stipulation  of 
which  is  that  the  expense  of  keeping  the  street  in  order  shall  be 
borne  by  the  public.  But  how  is  this  language  to  be  converted 
into  that  of  contract?  It  is  not  so  in  form  for  it  makes  no  offer 
to  the  landowner.  Nor  is  the  substance  with  which  it  deals  the 
subject-matter  of  agreement.  It  does  not  purport  to  ask  from  the 
citizen  anything  which  the  state  has  not  the  right  to  demand. 
The  purpose  is  to  define  the  mode  and  the  extent  of  the  legislative 
power  of  the  municipality.  The  power  conceded  might  have  been 
given  in  an  unqualified  form,  but  its  exercise  was  restricted  with 
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the  condition  that  it  should  not  be  used  unless  a  certain  propor- 
tion of  the  owners  of  property  consented,  and  that  the  power 
should  not  be  used  a  second  time. 

But  these  limitations  on  the  prerogative  of  local  legislation  are 
concessions  to  the  citizen,  and  cannot  with  any  show  of  reason  be 
transformed  into  considerations  moving  from  the  citizen  to  the  state 
on  which  a  contract  can  be  built  up.  The  admission  of  such  a 
doctrine  would  carry  many  mischiefs  with  it.  Agreements  could 
be  inferred  from  a  large  number  of  the  ordinary  acts  of  legisla- 
tion. Public  roads  are  laid  upon  the  application  of  a  certain  num- 
ber of  freeholders,  and  the  statute  directs  that  after  such  roads  are 
laid  they  shall  be  opened  and  maintained  at  the  public  expense. 
Why  under  such  circumstances  cannot  a  contract  be  claimed  as 
well  as  in  the  case  now  in  hand  ?  Numerous  other  examples  of 
laws  from  which  by  the  same  course  of  reasoning  contracts  might 
be  deduced  will  readily  occur  if  the  mind  is  given  to  the  subject. 

Neither  do  the  decisions  which  were  cited  lend,  as  it  appears  to 
me,  the  least  countenance  to  the  doctrine  in  question.  These  are 
all  cases  outside  of  the  ordinary  field  of  legislation,  and  in  which  the 
citizen  was  induced  to  do  some  act,  or  yield  up  some  right  or  pro- 
*perty  which  could  not  be  taken  from  him  except  by  his  voluntary 
cession.  The  true  principle  undoubtedly  is  that  when  it  is  alleged 
that  any  part  of  the  sovereign  power  has  been  parted  with  by  force 
of  an  agreement,  such  agreement  must  be  clearly  manifested.  The 
cases  are  largely  collected  in  the  excellent  work  of  Chief  Justice 
CooLEY  on  Constitutional  Limitations  280.  The  language  of  the 
present  statute  has  not  such  an  aspect,  and  the  intendment  that  it 
was  the  intention  to  give  up  for  ever  any  part  of  the  public  con- 
trol with  respect  of  the  mode  of  keeping  in  order  the  streets  of  a 
great  city,  is  not  to  be  entertained  for  an  instant. 

This  exception  to  the  proceedings  cannot  be  sustained. 

On  the  ether  points  raised  on  the  argument  I  agree  with  the 
views  expressed  in  the  Supreme  Court.  There  are  other  legal 
difficulties  in  the  mode  of  making  assessments  under  the  statutory 
provisions  above  criticised,  which  were  not  started  on  the  argu- 
ment, which  I  sball  not  further  notice  than  to  intimate  that  I  am 
not  to  be  understood  as  sanctioning  them  by  my  silence. 

On  the  ground  above  stated  the  judgment  is  reversed. 

Dalrimple,  J.,  dissented. 
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Common  Pleas  of  the  City  of  New  York.     In  Equity. 
GEORGE  MACKENZIE  ».  C.  MATTMAN  SCHMIDT. 

Where  a  contract  to  ship  goods  at  a  certain  rate  per  lb.  or  at  the  current  rates 
of  the  day,  did  not  specify  in  what  the  rates  were  to  be  computed,  evidence  of  a 
custom  to  compute  them  in  gold  is  admissible. 

Custom  may  also  be  given  in  evidence  to  show  that  certain  sums  for  primage  or 
average  were  to  be  added  to  the  rates  expressed. 

Such  custom  being  provable  in  an  action  on  the  contract  there  is  no  ground  for 
the  jurisdiction  of  a  court  of  equity. 

Walter  L.  Livingston^  for  plaintiflT. 
Lewis  Sanders,  for  defendant. 

Joseph  F.  Daly,  J. — Upon  examination  of  the  case  and  an- 
thorities  I  am  fully  convinced  that,  although  the  plaintiff  has  a 
cause  of  action  at  law,  and  the  evidence  produced  by  him  entitles 
him  to  submit  his  claim  to  a  jury,  yet  he  has  no  standing  in  a 
court  of  equity,  and  his  complaint  must  be  dismissed.  The. ground 
of  equitable  cognisance  was  the  assumed  necessity  of  reforming 
the  contracts  between  him  and  the  defendant  before  he  could  re- 
cover at  law  upon  them.  The  contracts  were  that  the  defendant 
would  ship  by  the  plaintiff  certain  boxes  of  bacon,  some  at  }  of  a 
cent  per  pound,  and  some  at  current  rates  of  the  day. 

Nothing  was  said  between  the  parties  when  the  contracts  were 
made,  or  before  or  after  they  were  made,  as  to  whether  the  rate 
was  to  be  computed  in  gold  or  paper  currency,  or  whether  any 
sum  for  primage  or  average  was  to  be  added  to  the  rate  expressed. 

The  plaintiffs  claim  and  the  defendant  admits  that  a  usage  or 
custom  well  known  to  the  defendant  existed  in  this  city  where  the 
contracts  were  made  at  the  time  6{  making  the  contracts  and  long 
before  in  relation  to  such  contracts,  that  the  rate  of  freight  was  to 
be  computed  in  gold  coin,  and  that  five  per  cent,  for  primage  and 
average  was  to  be  added  to  the  freight. 

The  plaintiff  claims  that  the  parties  contracted  with  reference 
to  such  custom  intending  to  incorporate  in  the  contracts  the  addi- 
tions as  to  primage  and  average,  and  the  distinction  as  to  currency 
above  mentioned.     The  defendant  denies  such  intention. 

It  appears  from  the  cases  that  the  aid  of  a  court  of  equity  in 
reforming  the  contract  is  not  necessary  to  give  plaintiff  the  benefit 
of  the  custom  or  usage  admitted  in  the  pleadings,  because  it  ap- 
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pears  that  the  contract  was  silent  on  those  points  covered  by  such 
usage;  that  the  contracting  parties  said  nothing  about  them 
before  or  at  the  time  of  making  the  contracts ;  that  the  usage 
does  not  yary  or  contradict  terms  of  the  contract,  but  superadds 
other  terms  which,  by  custom,  they  had  in  view  when  making  it, 
and  intended  should  be  a  part  of  it.  On  a  trial  at  law  they  would 
have  been  permitted  to  prove  the  custom  or  usage.  Custom  is 
law  established  by  long  usage ;  common  custom  is  common  law : 
Wilcox  V,  Wood,  9  Wend.  849. 

In  that  case  proof  of  usage  was  admitted  to  show  that  a  lease 
"  from  the  1st  of  May  in  one  year,  to  the  1st  of  May  in  the  suc- 
ceeding year'*  expired  at  noon  of  the  last-named  day.     It  has 
been  held  that  usage  is  admissible  to  show  that  the  terms  "  day" 
in  a  contract  to  pay  workmen  "twelve  shillings  per  day,"  meant 
ten  hours :  Hinton  v.  Locke,  5  Hill  438.     It  was  held  proper  to 
show  a  usage  (on  sales  of  indigo  where  the  usual  tare  allowed  was 
10  per  cent),  that  if  the  indigo  were  fraudulently  packed  the 
actual  tare  (in  that  case  17  per  cent.)  should  be  allowed  and  not 
the  usual  tare  of  10  per  cent. :  Sewell  v.  Gibba,  1  Hall  Supr.  Ct. 
R.  602.     Proof  of  usage  was  admitted  between  landlord  and 
tenant,  to  show  right  of  tenant  to  remove  buildings  erected  by  him 
on  the  demised  premises.     It  was  said  that  every  demise  between 
landlord  and  tenant  in  respect  to  matters  in  which  the  parties  are 
silent,  may  be  fairly  open  to  explanation  by  the  general  usage  and 
custom  of  the  country  or  district  where  the  land  lies  ;  every  per- 
son under  such  circumstances  is  supposed  conusant  of  the  custom 
and  to  contract  with  a  tacit  reference  to  it :    Van  Ne»9  v.  Pack- 
ardj  2  Peters  148.     Proof  of  usage  was  admitted  to  show  measure 
of  compensation  and  how  it  was  to  be  paid  to  a  public  oflScer, 
beyond  his  stated  compensation :    iTnited  States  v.  Fillebrown,  7 
Peters. 50.     Custom  was  admitted  to  show  how  measurement  of 
plaster  to  be  paid  for  by  the  square  yard  was  to  be  made,  whether 
door  and  window  spaces  on  the  wall  were  to  be  included  or  ex- 
cluded:  Walls  V.  Bail}/,  49  N.  Y.  464. 

In  the  early  case  of  Wigglesworth  v.  Dallison,  1  Smith  Lead. 
Cases  300,  proof  of  local  custom  was  admitted  (against  the  general 
rule  of  law  concerning  emblements),  that  tenant  by  deed  should 
have  way-going  crops  after  expiration  of  his  term.  In  Smith  v. 
Wilson,  8  Barn.  &  AdoL  728,  local  usage  was  admitted  to  show 
that  in  a  particular  locality  in  computing  the  number  of  rabbits, 
Vol.  XXII.— 30 
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the  term  "  1000**  rabbits  denoted  1200.  And  this  on  the  ground, 
that  there  was  no  statute  denoting  that  1000  should  mean  ten 
hundred,  and  the  term  was  used  by  the  parties  with  reference  to 
the  custom  of  the  place  where  the  contract  was  made,  (Lord  Tbn- 
TERDEN,  LiTTLEDALB,  Taunton  and  Park,  JJ.)  In  Brovm  V. 
Byrne,  3  E.  &  B.  703,  proof  of  custom  was  admitted  to  show 
that  three  months'  discount  was  to  be  deducted  from  freights  pay- 
able under  bills  of  lading  coming  from  certain  ports,  and  it  was 
held  that  the  custom  controlled  the  bill  of  lading,  expressing  that 
the  consignees  were  to  pay  "  five-eighths  of  a  penny  sterling  per 
pound,  with  five  per  cent,  primage  and  average  accustomed."  In 
Humfrey  v.  Bale,  E.  B.  &  E.  1004,  afiirming  on  appeal  the  same 
case  in  7  E.  &  B.  266,  the  extreme  proposition  was  sustained  that 
where  brokers  purchased  without  aisclosing  the  name  of  their 
principal,  proof  of  usage  was  admissible  to  show  that  the  brokers 
were  liable  to  be  looked  to  as  principals.  CocKBURN,  C.  J.,  de- 
livered the  opinion. 

In  RobiuBon  v.  United  States,  18  Wallace  363,  proof  of  usage 
"^as  admitted  to  show  that  under  a  contract  to  deliver  barley,  it 
was  to  be  delivered  in  sacks  and  not  in  bulk. 

It  was  said  that  parties  who  contract  on  a  subject-matter  con- 
cerning which  known  usages  prevail,  by  implication  incorporate 
them  into  their  agreements  if  nothing  is  said  to  the  contrary. 
And  this  is  a  rule  now  too  well  settled  to  admit  of  dispute. 

That  primage  and  average  were  to  be  added  to  the  freight,  the 
plaintiff  was  entitled  to  show  a  general  usage  in  support  of,  and 
as  there  are  now  two  currencies  established  by  Acts  of  Congress 
and  in  use  here,  viz.,  gold  and  paper-money  (Chrysler  v.  Renois, 
43  N.  Y.  213 ;  Kellogg  v.  Sweeney,  46  N.  Y.  293,)  the  plaintiff 
might  show  a  usage  that  such  contracts  as  he  made  with  defendant 
were  so  made  in  the  gold-currency  and  not  the  paper.  This  being 
so,  there  was  no  ground  of  equitable  cognisance,  and  the  com- 
plaint must  be  dismissed :  Mann  v.  Fairchild,  2  Keys  111 ;  ffey- 
wood  V.  City  of  Buffalo,  14  N.  Y.  540;  Bradley  v.  Aldrich,  40 
N.  Y.  510. 

The  defendant  had  an  absolute  right  to  a  trial  by  jury  and 
did  not  waive  it,  but  objected  in  time;  viz.,  at  the  opening  of  the 
case,  afterwards  renewing  his  objection  when  plaintiff  rested,  and 
again  when  the  case  was  closed :  Greason  v.  Ketellas,  17  N.  Y.  498. 

Judgment  for  defendant,  dismissing  the  complaint  for  the  want 
of  equitable  jurisdiction. 
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supreme  court  of  alabama.' 

supreme  court  of  michigan.* 

supreme  court  of  pennsylvania.' 

Abatement. 

Equity — Revivor  of  Suit  after  Death  of  Party — Limitation  of — 
Courts  of  equity  have  authority  to  revive  suite  on  the  death  of  the 
origiual  parties  independent  of  the  enactments  governing  revivor  in  the 
law  courts :  Ex  parte  Kirtlandy  49  or  50  Ala. 

The  limitation  to  a  revivor  in  equity  is  not  controlled  by  R.  C.  2542; 
which  relates  to  courts  of  law,  but  is  rather  governed  by  the  statutes 
prescribing  the  time  in  which  suits  must  be  brought :  7(7. 

■  Agent. 

Sale  of  PrincipaVB  Goods  in  hulk — Evidence. — The  Coes  having  con- 
tracted with  Nash  to  sell  his  hops  on  commission  in  New  York,  settle- 
ment to  be  made  in  accordance  with  the  bill  rendered  by  their  New 
York  correspondent,  sued  for  the  amount  due,  and  offered  in  evidence 
an  account  received  from  their  correspondent  of  a  sale  of  170  bales  of 
bops,  including  12  marked  *'Nash/'  Held^  commercial  agents  have  no 
right  to  sell  merchandise  of  their  principal  as  part  of  a  lot  with  other 
merchandise,  when  the  principal  has  never  agreed  to  be  bound  by  any 
sale  .not  made  separately  :  Coea  v.  Na^h,  S.  C.  Mich. 

In  a  suit  by  commercial  agents  to  recover  from  their  principal  the  ad- 
vances, charges,  and  expenses  on  the  sale  of  his  merchandise  made  else- 
where, the  account  of  the  sale,  as  rendered  by  the  correspondent  of  the 
agents,  if  not  proved  in  the  ordinary  way,  can  only  be  received  in  evi- 
dence on  the  ground  of  contract,  but  it  must  accord,  and  not  conflict, 
with  the  contract.     Otherwise  it  is  mere  hearsay  :   Id, 

Amendment. 

Additional  Counts  changing  Cause  of  Action. — A  declaration  in  tres- 
pass q.  c.  f.  d.  b.  a.  complained  of  breaking  his  close,  cutting  and  taking 
oak,  ash,  beech  and  chestnut  trees )  by  leave  of  the  court  he  filed 
another  count,  complaining  of  entering  another  close  and  taking  cord- 
wood  and  railroad  sills ;  by  leave  he  filed  a  third,  which  without  alleging 
a  breach  of  close,  complained  of  taking  with  force  and  arms,  &c.,  oak 
logs  and  hickory  logs.  Hdd^  that  the  amendments  did  not  change  the 
original  cause  of  action  :  Knapp  v.  Hartung^  73  Pa. 

The  cause  was  called  for  trial  and  jury  sworn  when  the  amendments 
were  allowed ;  on  application  of  defendant  the  cause  was  continued  at 
the  costs  of  plaintiff,  defendant  pleaded  to  the  counts ;  when  the  cause 
was  again  called  the  court  struck  off  the  first  additional  count  and 

'  From  Hon.  Thos.  O.  Jones,  Beporter ;  to  appear  in  49  or  50  Alabama  Rep. 
<  Abstracts  by  Henry  A.  Chaney,  £s^. ;  to  be  reported  in  fall  in  27  or  28  Mich- 
igan Rep. 
>  From  P.  F.  Smith,  Esq.,  Reporter;  to  appear  in  73  Pennsylvania  State  Rep. 
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^^  hickory  logs ''  from  the  other,  as  being  for  a  different  cause  of  action. 
Held^  to  be  error :  Id. 

A  plaintiff  may  add  a  count  substantially  different  from  the  declara- 
tion, if  he  adheres  to  the  original  cause  of  action :  Id, 

The  rule  applies  to  actions  ex  delicto  as  well  as  actions  ex  cantractd  : 
Id. 

Attachment.     See  Insurance. 

Bills  and  Notes.     See  ConfedercUe  Money. 

Defence  to — Parol  Agreement  contrary  to  tenor  of  Note. — Defendant 
gave  to  Hevner  a  negotiable  note  in  payment  of  a  patent  which  defend- 
ant alleged  was  a  fraud ;  plaintiff  being  about  to  discount  the  note,  de- 
fendant told  him  not  to  buy  it,  that  Hevner  had  promised  when  the 
sale  was  made  that  he  would  not  negotiate  it;  that  if  plaintiff  bought 
it  he  would  buy  a  lawsuit ;  no  notice  was  given  to  plaintiff  that  the  sale 
was  fraudulent.  Plaintiff  having  discounted  the  note,  Meldy  in  a  suit 
on  it,  that  these  facts  were  no  defence,  although  Hevner  had  com- 
mitted a  fraud  on  defendant  in  the  sale  :  Heist  et  al.  v.  Hart,  73  Pa. 

A  parol  agreement,  although  made  at  the  time  of  making  negotiable 
paper,  that  the  payee  will  not  negotiate  it  and  would  renew  it,  &c.,  is 
inadmissible  to  vary  the  effect  of  the  paper  :  Id, 

Acceptance — Form  of — By  payment  of  part  of  Amount. — Peterson 
sued  on  an  order  drawn  upon  Hubbard  &  Co.,  which,  when  presented  in 
court,  bore  on  its  face  the  words,  **  Paid  on  this  order  $40,  R.  B. 
Hubbard  &  Co."  The  Circuit  Judge  declared  that  this  did  not  consti- 
tute an  acceptance  except  as  to  the  940  paid,  and  directed  judgment  to 
be  entered  for  defendants.  He  would  seem  to  have  regarded  the  words 
as  in  some  sort  a  memorandum  of  payment  made,  which  was  error : 
Peterson  v.  Hubbard,  S.  C.  Mich. 

Though  the  Michigan  statute  requires  an  acceptance  to  be  in  writing, 
it  does  not  prescribe  in  what  form  of  words  it  shall  be  expressed.  Any- 
thing written  by  the  drawee,  indicating  an  intent  to  accept,  is  sufficient. 
To  say  "  accepted"  or  **  honored"  or  **  seen,"  even  if  no  signature  is 
appended,  is  sufficient.  So  is  the  mere  writing  of  the  drawee's  name 
aorods  the  face  of  the  bill,  which  is  a  very  common  mode  of  accepting  : 
Id. 

An  endorsement  of  a  partial  payment  on  an  order  would  naturally  be 
made  by  the  holder,  because  it  would  be  his  acknowledgment  that  the 
payment  had  been  made,  and  if  the  endorsement  was  made  by  the  party 
paying,  it  would  be  virtually  the  act  of  the  holder  as  permitting  it :  Id. 

In  a  suit  on  an  accepted  draft,  the  defendant  may,  if  he  sees  fit,  waive 
all  formal  proof  that  tne  paper  was  filed  with  the  justice  before  whom 
the  case  originated ;  that  the  written  acceptance  was  made  by  the 
drawees  whose  signature  purports  to  be  attached  ;  and  that  the  parties 
in  court  as  defendants  compose  the  firm  which  is  claimed  to  have  ac- 
cepted the  draft,  and  whose  signature  purports  to  be  attached  to  the 
acceptance:  Id. 

Broker.     See  Contract. 

Commercial  Agent.     See  Agent, 


Digitized  by  VjOOQ IC 


ABSTRACTS  OF  RECENT  DECISIONS.  468 

Confederate  Money. 

Pa^merd  of  Bill  of  Exchange  in. — F.  drew  his  bill  of  exchange  in 
Kichmond,  Va.,  during  the  late  war,  on  W.  &  Co.,  in  Mobile,  Ala.,  and 
procured  L.  to  endorse  it,  in  order  to  enable  him  (F.)  to  raise  money. 
This  bill  was  discounted  for  F  ,  by  the  Farmers'  Bank  at  Richmond. 
When  it  fell  due  it  was  not  paid  by  F. ;  L.  was  then  required  to  pay  it 
as  F.'s  endorser.  He  did  so  through  the  agency  of  the  Bank  of  Mobile 
by  procuring  that  bank  to  forward  the  necessary  funds  to  Richmond 
for  that  purpose.  L.  had  no  funds  in  the  Bank  of  Mobile  save  Con- 
federate treasury  notes,  and  the  funds  forwarded  to  Richmond  were  in 
this  currency,  and  the  bill  was  thus  paid.  Afterwards  F.  gave  his 
promissory  note  to  L.,  to  reimburse  him  the  sum  thus  paid  on  said 
bill  of  exchange.  L.  did  not  know  what  kind  of  funds  were  paid  by 
the  Richmond  Bank  for  said  bill  to  F.  Hehi^  that  the  note  given  by 
F.  to  L.  was  not  illegal,  because  its  consideration  was  Confederate 
money :  Lyon  v.  Robertson^  49  or  50  Ala. 

CoNSTiTUTiOKAL  Law.     See  Pifotage, 

Contract.     See  Confederate  Money ;   Trtut. 

Public  Policy —  Violation  of  United  Stages  Laic — Broker. — A  com- 
mercial broker  cannot  recover  commissions  unless  he  has  taken  out  a 
license  under  the  7l8t  sect,  of  the  Act  of  Congress  of  June  30th  1864  : 
ffoU  v.  Green,  73  Pa. 

An  action  cannot  be  maintained  in  Pennsylvania  founded  on  ft  viola- 
tion of  an  United  States  law  :  Id. 

Although  a  contract  may  not  be  declared  by  the  statute  void ;  and 
a  penalty  may  be  imposed  for  its  violation  :  an  action  cannot  be  main- 
tained on  a  contract  in  violation  of  a  statute.  There  is  no  difference 
whether  the  contract  is  malum  prohibitum  or  malum  in  se.  The  test  is 
whether  the  plaintiff  requires  the  illegal  transaction  to  establish  his 
case.  Public  policy  will  not  allow  courts  to  aid  one  grounding  his  action 
on  an  illegal  or  criminal  act:  Id, 

Evidence  of  intent  in — Estoppel  by  Acts  or  Promises. — Faxton  held 
two  mortgages  on  the  farm  of  his  half-brother  Faxon,  who  died  intes- 
tate. Faxon's  eldest  son,  Josiah,  thought  of  "going  West,"  but  his 
uncle,  Faxton,  persuaded  him  to  stay  and  take  care.of  the  family,  prom- 
ising that  the  mortgages  should  never  be  enforced.  In  1860  Faxton 
actually  endorsed  each  mortgage  with  the  word  "  cancelled,"  signing  his 
initials.  In  1871  he  erased  the  endorsements  and  prosecuted  the  secu- 
rities. Held,  that  the  cancellation  of  the  mortgage  amounted  to  nothing 
beyond  showing  the  intention  of  the  mortgagee  :  Faxton  v.  Faxon  et  al, 
S.  C.  Mich. 

If  there  is  an  actual  agreement  between  persons,  the  fact  that  it  con- 
templates no  positive  action  during  life  is  of  no  consequence.  Although 
a  will  itself  is  revocable,  an  agreement  for  a  sufficient  consideration  to 
provide  by  a  will  for  any  given  object,  does  not  differ  from  any  other 
contract:  Id. 

No  rule  is  more  necessary  to  enforce  good  faith  than  that  which  com- 
pels a  person  to  relinquish  claims  which  he  has  induced  others  to  sup- 
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pose  be  would  not  rely  on ;  not  because  be  obtains  any  advantage  tbere- 
by,  but  because  be  bas  induced  others  to  act  so  as  to  be  seriously  preju- 
diced if  be  is  allowed  to  fail  in  the  performance  of  that  he  has  encour- 
aged them  to  expect :  Id, 

Corporation. 

Corporate  Power  over  Members — Consent  of  Society  to  being  mcor- 
"  porated — Merger  of  unincorporated  Society  in  Corporation. — Mason 
levied  upon  certain  furniture  as  the  property  of  a  corporation  known  as 
Adrian  Chapter,  No.  10.  Defendants  insisted  that  it  belonged  to  an  un- 
incorporated body  known  as  Adrian  Chapter,  No.  10,  of  Royal  Arch 
Masons,  in  common  with  another  Masonic  organization.  Proof  being 
conclusive  that  the  property  belonged  to  the  society  and  not  to  the  cor- 
poration, unless  both  were  identical,  the  Circuit  Court  held  that  there 
was  no  merger  of  the  unincorporated  society  in  the  corporation  :  Mason 
V.  Fruele  et  al,  8.  C.  Mich. 

No  corporation  can  have  any  concern  in  or  control  over  the  business 
or  personal  interests  of  its  members,  not  invested  in  it«  own  funds  or 
held  under  its  articles  :  Id. 

The  legislature  could  not  compel  any  person  or  society  to  be  incor- 
porated without  its  assent.  It  requires  the  assent  of  every  member  to 
bring  him  in,  and  not  his  dissent  to  keep  him  out.  And  when  it  is 
claimed  that  an  association  has  become  incorporated,  and  has  given  up 
its  old  conditions,  some  action  must  appear  whereby  such  a  result  has 
been  fully  authorized.  Even  an  absolute  identity  in  the  membership 
of  a  society  and  of  a  corporation  would  not  merge  the  society  in  the 
corporation.  There  is  nothing  in  the  statutes  which  contemplates  that 
a  society  can  be  transferred  bodily  into  an  existing  corporation,  without, 
at  least,  something  in  the  nature  of  a  contract  whereby  its  property  can 
be  passed  by  operation  of  law  and  without  agreement,  into  the  corpo- 
rate funds :  Id. 

Only  unanimous  consent  can  bind  any  member  of  an  unincorporated 
company  by  any  action  not  within  the  terms  of  the  association,  and  no 
acquiescence  by  a  society  or  its  officers  could  bind  any  one  who  would 
not  have  been  bound  if  the  same  persons  had  entered  into  an  agreement 
for  the  same  purpose.  An  act  cannot  be  ratified  by  those  who  could 
not  authorize  it :  Id. 

The  burden  of  proving  the  merger  of  an  unincorporated  society  in  a 
corporation  is  on  those  who  seek  to  establish  it.  Nothing  could  tend  to 
prove  an  acquiescence  in  a  corporate  merger  which  did  not  show  a 
complete  separation  of  the  unincorporated  society's  action  :  Id. 

Criminal  Law. 

Explanations  by  Accused. — When  a  person  suspected  of,  or  charged 
with  a  criminal  offence,  gives  a  false  explanation  of  any  suspicious  fact 
or  circumstances  tending  to  connect  him  with  the  offence,  it  is  regarded 
as  a  criminative  circumstance  proper  to  be  submitted  to  the  jury  : 
Walker  v.  State,  49  or  50  Ala. 

The  refusal  of  the  court  in  a  criminal  case  to  charge  at  the  request 
of  the  defendant,  that  the  evidence  must  satisfy  the  jury  beyond  a  rea- 
sonable doubt  of  the  existence  of  every  fact  necessary  to  constitute  the 
offence,  is  erroneous  :  Id. 
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Damages. 

Measure  of  for  Failure  to  deliver  Goods. — No  general  rule  can  do 
exact  justice  in  all  cases  of  failure  to  deliver  property  on  demand  to  the 
party  entitled ;  but  a  recovery,  which  at  the  time  of  demand  and  refusal 
would  have  enabled  the  party  to  purchase  other  property  of  the  like  kind 
and  of  equal  value  at  the  same  place,  is,  in  the  absence  of  special  cir- 
cumstances, as  nearly  just  as  the  law  can  provide  for :  Chadvnck  v. 
Butlers,  S.  C.  Mich. 

If  a  plaintiff  is  entitled  to  recover  at  all  on  a  contract  for  the  sale  of 
goods,  he  is  entitled  to  the  value  of  the  goods  at  the  time  when  delivery 
should  have  been  made.  A  vendor  cannot  be  supposed  to  undertake 
that  the  goods  he  sells  shall  not  depreciate  in  value  before  they  are 
called  for  :  Id. 

In  a  suit  on  a  contract  for  the  sale  of  goods,  it  was  error  to  allow  the 
plaintifis  to  give  evidence  on  the  theory  that  they  were  entitled  to  re- 
cover the  highest  market  value  between  the  time  of  the  purchase  and 
the  time  of  bringing  suit :  Id. 

It  was  held  error  to  charge  a  jury  upon  the  assumption  that  an  agree- 
ment to  deliver  at  a  time  agreed  upon,  on  notice  given,  is  the  same  as  an 
agreement  to  deliver  at  such  indefinite  time  as  should  be  reasonable 
under  the  circumstances  :  Id, 

Debtor  and  Creditor.     See  Execution^  Insurance,. 

Fraudulent  Sale  as  to  Creditors — Retention  of  possession  hy  Vendor — 
Emdence  of  Fraud. — The  retention  by  a  merchant  of  possession  of  stock 
of  goods  which  he  has  sold  to  his  creditor,  and  his  continuing  to  sell 
them  as  before,  is,  as  a  badge  of  fraud,  susceptible  of  being  overcome  by 
other  proof  that  he  was  acting  as  the  agent  of  the  vendee  and  re- 
ceived compensation  as  such  :  Moug  v.  Benedict  df  Co. ,  49  or  50  Ala. 

When  a  sale  is  assaulted  for  fraud,  and  the  date  of  the  transaction  is 
a  material  question,  evidence  that  some  months  after  its  date  the  vendor 
and  another  person  applied  to  a  lawyer  to  write  a  transfer  of  the  goods 
from  the  said  vendor  to  the  other  person  unknown  to  the  lawyer,  but 
claiming  to  be  the  vendee  and  introduced  to  him  as  such,  is  competent 
and  relevant,  without  regard  to  its  sufficiency  as  tending  to  prove  a 
fraudulent  antedating :  Id. 

Oift  hy  Debtor —  Where  fraudulent  as  against  Creditors. — When  a 
gid  0f  land  by  a  father  to  his  daughter  is  assailed  for  fraud  as  against 
creditprs  of  the  donor,  and  the  creditors  are  all  judgment-creditors, 
whose  debts,  afi  appears  by  the  record,  are  subsequent  to  the  gift,  then 
the  fraud  complained  of  must  be  fraud  in  fact,  and  the  question  of  fraud 
must  be  left  to  the  jury,  and  cannot  be  determined  by  the  court :  Hen- 
don  T.  WhiU,  49  or  50  Ala. 

A  gift  of  land  by  a  father  to  his  daughter,  as  an  advance  to  her  out 
of  his  estate,  when  the  father  is  in  prosperous  circumstances  and  unem- 
barrassed with  debt,  and  the  provision  thus  made  for  the  child,  accord- 
ing to  her  state  and  condition  in  life,  and  over  and  above  the  gifl  the 
father  was  left  with  ample  means  to  pay  all  the  debts  for  which  he  was 
liable  at  the  date  of  the  gift,  is  not  void  against  existing  creditors  of  the 
grantor,  though  his  estate  should  afterwards  become  insolvent  by  reason 
of  the  calamities  inflicted  on  the  country  by  the  late  war :  Id. 
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Deceit.     See  Fraudulent  Repraentationt. 
Deed. 

Acknowledgement  of- — Attestation  hi/  Witnesses. — A  writing  for  the  alien- 
atioQ  of  land  after  it  is  subscribed  by  the  maker  thereof  should  also  be 
attested  by  one  or  two  witnesses,  or  in  lieu  of  such  attestation,  the  con- 
veyance should  be  acknowledged,  as  required  by  the  Code,  to  give  the 
instrument  con^pleteness.  (Rev.  Code,  ss.  1534—1536.  See  also  O'Neal 
V.  Robinson,  44  Ala.  526.)  Hendon  v.  White,  49  or  50  Ala. 

When  a  conveyance  for  the  alienation  of  land  is  neither  attested  by 
the  proper  number  of  witnesses  nor  acknowledged  in  lieu  of  attestation  at 
the  time  it  is  delivered,  then  a  subsequent  acknowledgment  for  the  pur- 
pose of*completing  the  instrument  has  the  effect  of  a  ratification  which 
relates  back  to  the  date  and  delivery  of  the  instrument :  Id. 

Easement. 

Parcha.se  subject  to» — Where  a  continuous  and  apparent  servitude  is 
imposed  by  an  owner  on  one  part  of  his  land  for  the  benefit  of  another, 
a  purcha.ser  at  private  or  judicial  sale  takes  subject  to  the  servitude  : 
Cannon  v.  Boydj  73  Pa. 

An  owner  of  lan4  subject  to  a  mortgage  laid  it  out  in  lots,  and  built 
on  two  adjoining  lots;  on  one  was  an  alley  which  was  used  by  the  other; 
the  land  was  sold  in  the  distinct  lots  under  the  mortgage,  the  use  of  the 
alley  being  apparent.  Held,  that  the  first  lot  was  sold  subject  to  the  use 
of  the  alley,  although  no  reference  to  it  was  made  in  the  sheriff's  deed : 
Id. 

Whether  the  agent  who  purchased  the  dominant  lot  at  the  sheriff 's 
sale  expected  when  he  purchased  to  get  the  alley — was  not  evidenoe  to 
affect  the  principal's  title  :  Id. 

Equity. 

As  administered  by  a  Judge  and  Jury  in  Pennsylvania — Trust  ex 
malefixdo. — In  a  suit  at  law  to  administer  equity,  the  judge  sits  as  chan- 
cellor, assisted  by  the  jury,  who  are  to  determine  the  credibility  of  wit- 
nesses and  conflicting  testimony ;  but  the  conscience  of  the  chancellor 
must  be  satisfied  of  the  sufficiency  of  the  evidence  :  Faust  v.  Haas,  73 
Pa. 

If  the  evidence  be  too  vague,  uncertain  or  doubtful  to  establish  the 
equity  sSt  up,  the  judge  must  withdraw  it  from  the  jury :  Id. 

Faust's  property  was  about  to  be  sold  by  the  sheriff :  an  attorney  by 
arrangement  with  Faust  and  a  judgment-creditor  agreed  to  buy  it  for 
Faust )  under  this  it  was  struck  down  to  the  attorney  \  it  was  afterwards 
agreed  that  Haas,  another  judgment-creditor  whom  the  proceeds  would 
reach,  should  pay  the  purchase-money  to  the  sheriff,  take  the  deed  and 
give  Faust  a  time  named  to  repay  him.  Under  this  arrangement  the 
deed  was  made  to  Haas  under  the  direction  of  the  purchaser ;  Haas 
claimed  to  hold  the  property.  Held,  that  he  was  trustee  ex^  maleficio 
for  Faust :  Id. 

Where  artifice  or  trick  are  resorted  to  to  procure  property  at  sheriff's 
sale  at  an  under  value,  the  purchaser  takes  as  trustee  for  the  person 
misled:  Id. 
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EsTOPPlL.     See  Contract, 

Evidence.     See  Agent;  Fraudulent  Representations. 

Presumptions  of  Identity. ^^ Name  does  not  jwow.—- Though  the  posses- 
BioQ  of  a  note  or  written  ooDtraet  is  some  evidence  that  the  person  hold- 
ing it  is  the  party  mentioned  therein  as  payee,  the  possession  of  the 
record  of  a  judgment  rendered  hy  a  justice  of  the  peace  does  not  give 
room  for  a  similar  presumption,  because  one  man  can  bring  suit  on  it  as 
well  as  another,  if  he  avers  his  identity  with  the  pUintiff  therein :  Ben- 
neU  V.  Libheart,  S.  C.  Mich. 

It  cannot  be  assumed  as  a  legal  presumption  that  where  the  family 
name  and  initials  are  the  same  the  persons  are  identical :  Id. 

Name. — Identity  of  name  is  evidence  of  identity  of  persons, ^stronger 
or  weaker,  accordiDg  to  circumstances:  Moug  v.  Benedict,  49  or  60 
^la. 

Execution. 

Exemption  from — Partnership  Property, — J.  k  S.  formed  a  partner- 
ship to  carry  on  a  mercaotile  business ;  as  partners  they  became  indebted 
by  note  to  IJ. ;  on  this  note  they  were  sued  and  judgment  was  rendered  in 
favor  of  H.  aguinst  J.  &  S. ;  on  this  judgment  process  of  garnishment 
was  issued  in  favor  of  H.  against  B.  On  B.'s  answer  J.  &  S.  claimed 
the  balance  of  funds  in  B/s  hands  not  appropriated  by  him,  as  pro- 
perty belonging  to  them  severally,  which  was  exempt  from  the  payment 
of  said  debt  in  judgment.  Held^  that  the  exemption  was  properly 
allowed,  and  that  the  fact  that  the  property  was  assets  of  the  partnership 
did  not  destroy  the  right  of  exemption  in  the  individual  partners: 
Howard  v.  Jones  <k  Starke,  49  or  50  Ala. 

The  right  of  exemption  is  an  incident  of  ownership  as  long  as  the 
owner,  who  b  an  inhabitant  of  this  state,  chooses  to  exert  it  and  the 
property  is  within  the  control  of  the  court  and  it  is  personal  property ; 
Id. 

Fraud.     See  Debtor  and  Creditor;  Equity. 

Fraudulent  Representations. 

Rescission  of  Contract  for — Pleading — Liability  for  untrue  Represen- 
teutons. — Knapp,  on  the  alleged  false  and  fraudulent  representations  of 
Beebe  and  Knight,  sold  them  a  span  of  horses  for  a  seventy-five  dollar 
check  and  a  note  for  9300,  made  by  one  Calvert,  afterward  found  to 
be  irresponsible.  Knapp  tendered  the  note  and  S75  in  ^'  legal-tender 
greenbacks,"  and  demanded  back  the  horses.  Being  refused,  he  de- 
clared on  two  counts,  one  alleging  the  fraud,  and  the  other  being  in  tro- 
ver for  the  horses,  and  he  recovered  judgment :  Beebe  et  al.  v.  Knapp, 
8.  C.  Mich. 

The  use  of  the  word  **  fraudulently"  in  a  declaration  implies  ^scien- 
ter,  and  is  an  argumentative  allegation,  which,  if  not  objected  to,  is 
cured  by  the  verdict :  Id. 

Where  two  persons  are  interested  together  in  a  transaction,  the  acts 
and  statements  of  either  in  regard  to  any  part  of  it,  even  if  made  in  the 
other's  absence,  may  be  put  in  evidence ;  so  also,  to  show  quo  animo, 
may  the  statements  of  either  to  third  parties  as  to  the  responsibility  of 
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the  makers  of  notes  which  they  have  endeavored  to  trade  off  in  sach 
transactions.  See  People  ▼.  SaunderSj  25  Mich.  119,  as  to  evidence  of 
combinations  to  commit  fraud :  Id. 

If  one  recklessly  makes  a  false  representation,  of  the  truth  or  false- 
hood of  which  he  knows  nothing,  and  makes  it  for  the  fraudulent  pur- 
pose of  inducing  another,  in  reliance  upon  it,  to  make  a  contract,  or  do 
an  act  to  his  prejudice,  and  the  other  party  does  so  rely  and  act  upon  it, 
the  first  party  is  as  liable  for  the  fraud  as  if  he  had  known  the  represen- 
tation to  be  false.  This  principle  applies  equally  in  courts  of  law  and 
of  equity.  Yet,  if  he  honestly  believes  his  representations  to  be  true, 
and  it  turns  out  that  they  are  false,  and  the  other  party  suffers  by  them, 
he  would  not  bo  liable  in  an  action  for  deceit :  Id. 

Garnishment.    See  Insurance. 

Gift. 

Bj/  Endorsement — Delivery — Acceptance. — Langdon  and  his  wife  gave 
Dillon  a  fifleen-hundred  dollar  mortgage  on  which  Mrs.  Langdon,  by 
Dillon's  direction,  endorsed  $1000  in  payment,  his  intention  seeming  to 
be  to  extinguish  so  much  of  the  debt,  in  recognition  of  kindness  re- 
ceived from  the  Langdons.  One  Ferguson,  who  bought  the  premises 
from  the  Langdons,  tendered  interest  on  the  remaining  sum,  but  Dillon^s 
administrator  filed  his  bill  to  foreclose  for  the  whole  amount,  and  the 
court  dismissed  the  bill :  Green^  Administrator  of  Dillon^  v.  Langdon 
etal.,S.G.  Mich. 

In  the  absence  of  any  rule  of  law  to  prevent  the  donor's  intention 
from  taking  effect,  the  endorsement  constituted  a  gifl.  or  rather  an  ex- 
tinguishment or  forgiving  of  the  mortgage-debt.  The  gifl,  being  in 
the  nature  of  a  testamentary  act  for  which  the  donor  recognised  a  con- 
sideration in  the  kindness  of  the  donees,  it  must  be  sustained  :  Id. 

Though  delivery  and  acceptance  are  essential  to  the  validity  of  a  gift 
inter  vivos^  where  tangible  personal  property,  admitting  of  actual  de- 
livery, is  concerned,  and  probably  where  the  notes  or  bond  of  a  third 
person  arelhe  subject  of  the  gift;  yet  where  the  gift  is  a  part  of  the 
sum  due,  and  is  made  to  the  debtors  themselves,  it  does  not  admit  of 
technical  delivery,  and  the  intention  of  the  donor  ought  not,  on  that 
ground,  to  be  defeated  :  Id. 

The  intention  of  making  a  gift,  being  fully  executed,  and  actually  ac- 
cepted by  one  of  the  donees,  acceptance  by  the  other  may  be  presumed. 
The  donor  might  have  retracted  it  if  either  a  receipt  or  a  release  had 
been  given,  since  there  was  no  consideration,  and  the  absence  of  any 
might  have  been  shown  even  in  presence  of  the  seal.  (Comp.  Laws, 
§  5947.)  :  Id. 

Highway. 

Collision — Negligence — Travelling  on  wrong  side  of  Road. — Miss 
Clegg,  aged  twenty,  driving  rapidly  over  a  hill,  met  Daniels  coming  with  a 
loaded  wagon  on  the  left  side  of  the  road.  Daniels  turned  out,  but  not 
in  time  to  avoid  a  collision  that  damaged  Clegg's  horse  and  buggy,  for 
which  Olegg  recovered  judgment :  Daniels  v.  Cleggj  S.  C.  Mich. 

While  it  is  lawful  for  one  to  travel  on  the  left  of  the  middle  of  the 
road  when  it  is  not  occupied  by  a  person  coming  in  the  opposite  direc- 
tion, still,  as  the  law  requires  him  to  turn  out  seasonably  when  he  meets  a 
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team,  it  would  also  require  him  to  use  more  than  ordinarj  care  to  keep 
out  of  the  way  and  avoid  a  oollision  with  passing  teams  while  on  the 
left  of  the  centre  of  the  road,  and  unless  one  d>>es  use  a  very  high 
degree  of  care  to  get  out  of  the  way  and  to  the  right  of  the  centre  of 
the  road,  and  a  collision  occurs  to  the  left  of  the  centre  and  without  the 
material  negligence  of  the  other  party,  the  one  driving  on  the  left 
would  he  liable  :  Id. 

The  duty  of  one  on  a  public  highv^ay  to  turn  to  the  right  beyond  the 
centre  of  the  road,  would  be  the  same,  whether  imposed  by  statute, 
custom  or  common  law  :  Id. 

In  using  a  public  highway,  one  has  a  right  to  expect  ordinary  pru- 
dence from  others,  and  to  rely  on  it  in  determining  l)is  own  means  of 
using  the  road,  and  even  if  negligent,  he  is  not  Hubie  for  the  injury 
done  to  the  other's  property,  if  the  other  might,  by  using  ordinary  care, 
have  avoided  the  collision,  and  that,  too,  though  still  on  the  left  of  the 
road  at  the  time  :  Id. 

It  lies  with  the  party  injured  by  a  collision  on  the  highway  to  prove 
negligence  or  misconduct  on  the  other's  part,  and  to  show  ordinary  care 
and  diligence  on  his  own  :  Id, 

If  the  defendant's  negligence  is  such  that  injury  could  not  have  been 
avoided  by  ordinary  care  on  the  plaintiff's  part,  plaintiff's  negligence  is 
immaterial,  and  is  not  contributive  within  the  meaning  of  the  rule  pro* 
hibiting  recovery  in  cases  of  contributive  negligence  :  /(/. 

Age  and  sex  should  be  considered  in  deciding  the  question  of  negli- 
gence ;  if  the  care  is  such  as  would  ordinarily  be  taken  by  a  person  of 
the  age  and  sex  of  the  party  concerned,  there  is  no  negligence  :  Id. 

Driving  over  a  person  on  the  highway  is  not  like  the  case  of  a  rail- 
road engineer  with  respect  to  persons  approaching  the  track,  and  of 
whose  character  or  capacity  circumstances  prevent  him  from  judging. 
All  persons  must  notice  the  approach  of  trains  at  crossings,  though  en- 
gineers must  act  with  reference  to  the  incapacity  of  persons  on  the  track 
and  seeming  to  be  incompetent,  and  must  govern  the  train  accordingly. 
So  with  street-railway  companies  with  regard  to  children  getting  on  or 
off  their  cars  :  Id.  • 

The  "  travelled  part  of  the  road"— Comp.  Laws,  §  2002--is  that 
part  which  is  wrought  for  travelling,  and  not  simply  the  wheel-track, 
since  that  may  bo  altogether  upon  one  side  :  Id. 

Husband  and  Wipe. 

Separate  Estate  of  Wi/e — Mortgage  hy  Husband  and  Wife  of  Wife*$ 
Land, — Land  conveyed  to  a  husband  in  his  own  name,  by  the  guardian 
of  his  wife,  in  satisfaction  of  a  decree  rendered  against  him  in  her  favor 
on  the  final  settlement  of  his  guardianship,  will  be  decreed  in  Chancery 
to  be  her  separate  statutory  estate  on  her  application  :  Fry  et  al.  v.  Ham' 
ner,  49  or  50  Ak. 

A  promissory  note  and  mortgage  of  such  land  to  secure  its  payment, 
executed  by  her  and  her  husband  in  consideration  of  advances  of  money 
to  pay  off  an  outstanding  mortgage  on  the  premises  and  to  make  a  crop, 
imposed  no  liability  on  her  or  the  land  in  favor  of  parties  who  were  cog- 
nisant of  her  right :  Id. 

The  said  mortgagees  cannot  claim  that  a  trust  in  the  land  resulted  to 
them,  iu  consequence  of  their  advance  of  the  money  with  which  the  prior 
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encumbrance  was  extinguished,  and  which  was  made  at  a  time  subsequent 
to  the  purchase :  Id. 

Identity.     See  Evit fence. 

Infant. 

Co)}  vet/ance  by — RescUsion-^Delat/. — Bill  to  remove  a  cloud  from 
Prout's  title  to  lands  which  one  Cad  well  owned  originally.  In  1850, 
Cad  well  sold  them,  while  a  minor,  and  after  seven  years*  absence  in  foreign 
parts,  said  the  deed  was  not  good  for  that  reason,  and  oflPered  a  perfect 
one,  for  a  money  consideration,  to  Koegel,  the  then  holder,  it  having 
changed  hands  twice  meanwhile.  But  Koegel  held  on  without  paying, 
and  Oadwell,  having  served  him  with  notice  in  ejectment,  let  the  matter 
drop  till  1865.  Being  then  in  the  army,  and  hearing  that  the  premises 
were  vacant,  he  authorized  an  agent  to  take  possession,  and  soon  after 
sold  the  land  to  one  Haviland,  who  sold  it  to  Prout.  Five  months  afler 
the  sale  to  Haviland,  Koegel's  administrator,  under  a  probate  license^ 
sold  Koegel's  interest  to  Wiley.  HeM^  that  as  the  privilege  of  infaocy 
cannot  be  used  as  a  weapon  of  attack  or  fVaud,  Cadwell  could  not  in 
equity  repudiate  his  deed  and  regain  his  property  without  restoring  the 
consideration  paid  in  good  faith  for  it.  Prout,  therefore,  in  succeeding 
to  his  rights,  in  asking  equity,  must  do  equity,  and  refund  the  purchase 
price  with  interest  from  1850  :  Prout  v.   Wiley,  S.  C.  Mich. 

Delay  or  acquiescence  without  any  act  either  indicating  an  intention 
to  affirm,  or  tending  to  mislead  the  grantee  into  a  belief  of  such  intention, 
or  any  circumstances  of  equitable  estoppel,  such  as  quietly  seeing  im- 
provements made,  or  money  expended,  or  a  sale  of  the  property  to 
another,  or  failure  to  assert  one's  claim,  &c.,  will  not  operate  as  an 
affirmance  or  confirmation  of  a  deed  executed  during  minority,  nor  pre- 
vent a  minor  from  disaffirming  it  and  reclaiming  the  lands  at  any  time 
within  the  period  allowed  by  the  Statute  of  Limitations  for  bringing  an 
action  :  Id. 

Insurance. 

Representations  by  the  Insured  held  as  Warranties. — Where  an  insur- 
ance policy  expressly  makes  the  application  for  insurance  a  part  of  itself 
and  a  warranty  by  the  assured  of  the  truth  of  all  statements  contained  in 
it  as  to  the  value  of  property  insured,  &e.,  and  further  provides  that  false 
representations,  material  omissions,  and  over- valuations  in  the  written 
application  or  otherwise  shall  render  the  policy  void,  all  statements  con- 
tained in  such  application  must  be  treated  as  warranties,  and  under  the 
general  rule,  must  be  strictly  true  to  authorize  a  recovery  upon  the 
policy :  American  Ins.  Co.  v.  Gilbert^  S.  C.  Mich. 

Parties  may  contract  on  such  conditions  as  they  see  fit,  and  if  an  in- 
jured person  has  chosen  to  make  his  representations  warranties,  as  re- 
LMi'dod  the  condition  and  value  of  his  property,  he  is  estopped  from  de- 
nying and  the  insurer  relieved  from  showing  that  they  are  material  to 
the  contract,  and  no  court  can  presume  to  say  that  the  insurer  would 
have  made  the  contract  on  any  other  terms :  Id. 

Where  it  is  expressly  provided  in  an  insurance  policy  that  over-valn- 
ation  of  his  property  by  the  assured  shall  make  his  policy  void,  it  is 
error  for  a  court  to  submit  the  question  of  over-valuation  to  the  jury  ap 
one  of  fraud  or  good  faith,  because  the  question  for  the  jury  is  simply 
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whether  or  not  the  property  has  really  been  over-estimated,  whatever 
the  intent  may  have  been.  If  the  estimate  of  value  hns  been  made  by 
some  one  else,  even  if  it  be  the  insurance  agent  himself,  and  has  been 
adopted  by  the  insured  under  the  honest  belief  that  it  is  correct,  the 
insured  is  still  responsible  for  it  under  the  notice  contained  in  the  pol- 
icy :  Id. 

Claim  for  loss  on  Policy — lAahility  to  Garnishment. — Hebel  insured 
in  the  company  May  27th  1872.  Martz  and  his  co-plaintiffs  sued  him 
in  assumpsit,  Dec.  18th  1872,  and  obtained  judgment,  at  the  same  time, 
the  premises  having  burned,  garnishing  the  company,  which,  Jan.  29th 
1873,  disclosed  the  fact  of  insurance,  but  denied  that  proof  of  loss  by  fire 
had  b«pn  furnished  them.  The  insurance  policy  had  stipulated  that  it 
should  be  optional  with  the  company  to  replace  the  articles  lost  or  dam- 
aged, or  to  take  them  at  their  appraised  value,  or  to  rebuild  or  repair 
within  a  reasonable  time,  if  they  gave  notice  of  such  an  intention  within 
thirty  days  after  receiving  the  preliminary  proofs.  On  April  29th  1873, 
Hebel  made  the  proofs  of  loss,  and  gave  the  required  notice,  and  on 
July  15th,  there  was  a  final  hearing  in  garnishment,  pursuant  to  Oomp. 
Laws,  §  6467,  when  it  was  shown  that  the  company  had  not  undertaken 
to  restore,  rebuild,  or  repair,  and  did  not  mean  to  do  so.  The  court  ad- 
judged the  company  not  liable:  Martz et at.  v.  Detroit  F.  dh  M.  Insur- 
ance Co.y  Garnishee  of  Hebel,  S.  C.  Mich. 

An  insurance  company  being  ^rnished,  it  was  held  that  the  right  to 
hold  it  upon  the  process  in  garnishment  depended  upon  the  state  of  the 
claim  as  one  garnishable  or  not  at  the  time  of  service  of  process :  Id. 

Under  Comp.  Laws,  §  6503,  which  enacts  that  no  one  shall  be  ad- 
judged a  garnishee  by  reason  of  any  money  or  other  thing  due  from  him 
to  the  principal  defendant,  unless  it  be  at  the  time  of  service  of  the  writ 
of  garnishment,  due,  or  to  become  due,  absolutely,  and  without  depend- 
ing on  any  contingency,  it  was  held  that  the  liability  of  an  insurance 
company  was  contingent,  the  policy  reserving  to  them  the  privilege  of 
choosing  between  making  indemnity  by  replacing  the  property,  or  by 
paying  for  it.  The  right  to  elect  between  these  courses  was  absolute 
and  exclusive  as  conferred  by  the  policy,  and  could  not  be  extinguished 
by  the  insured,  and  reduced  to  a  determinate  character  :  Id. 

Name.     See  Evidence. 

Naturalization. 

Certificate  is  a  Record  not  imipeachahle  collaterally, — Certificates  of 
naturalization  granted  by  the  courts,  on  which  Congress  has  conferred 
jurisdiction,  stand  on  the  footing  of  judgments  of  courts  of  competent 
jurisdiction,  and  when  drawn  in  question  collaterally,  are  conclusive, 
unless  invalidity  is  apparent  on  their  face :  Scott  v.  Strohachj  49  or  50 
Ala. 

A  certificate  of  naturalization,  except  in  a  direct  proceeding  for  its 
revocation  in  the  court  granting  it,  is  unimpeachable.  No  allegations 
of  fraud  or  perjury  in  its  procurement  will  be  collaterally  entertained : 
Id. 

Neolioence.     See  Highway, 

Partnership.     See  Execution. 
Rights  of  Representatives  of  a  Deceased  Partner. — The  represeotativei 
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of  a  deceased  partner  have  no  right  of  possession,  and  nothing  but  tn 
equitable  interest  in  the  partnership  property,  until  the  business  of  the 
partnership  has  been  settled  and  its  debts  paid  ;  and  though  this  equi- 
table interest  may  make  them  tenants  in  common  with  the  surTiying 
partner,  subject  to  the  debts  of  the  firm  and  a  final  settlement,  it  does 
not  constitute  them  tenants  in  common  at  law  :  Pfeffer  v.  Steiner,  S.  C. 
Mich. 

Suit  hy  a  Survivor. — The  right  of  action  at  law  for  any  trespass  on 
the  property  of  a  firm,  a  member  of  which  has  died,  rests  solely  in  the 
survivor:  Id. 

Pilotage. 

State  Laws — Constitutional  Law. — The  Act  of  March  24 tl^  1851, 
provides  that  a  vessel  licensed  to  coast  not  taking  a  pilot  shall  pay  ha// 
pilotage  and  one  not  licensed  fall  pilotage : — ^*  and  all  half  pilotage, 
forfeitures  and  penalties  in  nature  thereof,  accruing  by  virtue  of  this 
act  '*'  4c  ♦  g[)a]i  i^Q  recovered  in  the  name  and  for  the  use  of  the  society," 
for  relief  of  pilots,  &c.  Held,  that  a  forfeiture  of  full  pilotage  was  for 
the  use  of  the  society :  CoUins  v.  Soc.  for  Relief  of  Distressed  I^ilots,  dhc, 
73  Pa. 

The  appropriation  of  the  penalty  is  not  part  of  the  penal  provision  and 
is  to  be  construed  reasonably  to  ascertain  the  intent  of  the  legislature  : 
Id. 

The  penalty  not  being  a  tax,  its  appropriation  to  a  private  corporation 
is  not  unconstitutional :  Id, 

Imposing  full  pilotage  on  vessels  in  foreign  commerce  and  half  pilot- 
age on  coasting  vessels,  is  not  in  conflict  with  sect.  10  of  art.  1  of  United 
States  Constitution :  Id. 

Pleading.     See  Fraudulent  Representations. 

Power.     See  Trust. 

Revivor.    See  Abatement. 

Sale. 

Completion  of— Identity  of  Goods — Acts  remaining  to  he  done  hy  Ven- 
dor.— If  goods  are  unmistakably  designated,  even  without  express  words, 
neither  delivery,  deliverable  condition,  nor  certainty  as  to  quantity  and 
quality,  is  absolutely  essential  to  the  completeness  of  the  sale  :  Lingham 
&  Osborne  v.  Eggleston,  S.  C.  Mich. 

The  question  whether  a  sale  is  completed  or  only  executory  must  be 
determined  from  the  construction  of  the  agreement,  showing  the  intent 
of  the  parties,  the  situation  of  the  thing  sold,  and  the  circumstances  : 
Id. 

Delivery  is  almost  conclusive  evidence  that  the  property  shall  vest  in 
the  purchaser,  notwithstanding  that  weighing,  measuring,  inspection, 
&c.,  is  to  be  done  afterwards :  Id. 

Property  may  pass  under  a  contract  even  when  something  remains  to 
be  done  by  the  vendor,  although  it  be  only  at  the  direction  and  for  the 
convenience  of  the  vendee  :  Id. 

Where  the  price  depends  on  the  quantity  or  quality  of  goods,  whatever 
remains  to  be  done  by  the  vendor,  or  for  the  mutual  convenience  of  both 
parties,  as  weighing,  testing  or  measuring,  is  a  condition  precedent  to 
the  transference  of  title :  H. 
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Sheriff's  Sale.    See  Equity, 
Stolen  Property.    See  Trover. 

Trover. 

Ratification  of  Sale. — In  an  action  of  trover  against  one  who  received 
for  sale  a  wagon  belonging  to  the  plaintiff,  from  his  pretended  guardian, 
and  sold  it,  receiving  the  parohase-money  for  which  he  gave  his  prom- 
issory note  payable  to  the  said  guardian,  the  fact  that  the  plaintiff,  with 
knowledge  of  the  circumstances,  received  the  note  from  the  payee,  and 
demanded  the  payment  of  the  maker  which  was  refused,  is  not  so  con- 
clusive of  an  intention  to  ratify  the  sale  as  to  preclude  him  from  main- 
taining the  suit :  Abbott  v.  May,  49  or  50  Ala. 

Owner  of  Stolen  Property  may  reclaim. — The  owner  of  negotiable  se- 
curities which  have  been  stolen  may  follow  them  and  reclaim  them  in 
whose  hands  soever  they  may  be  found,  and  when  shown  that  the  secu- 
rities had  been  stolen  from  the  owner,  the  burden  is  upon  the  holder  to 
show  that  he  took  them  in  the  usual  course  of  business  und  for  value  : 
Robinson  v.  Hodgson,  73  Pa. 

In  trover  for  such  securities,  merely  showing  that  they  were  in  pos- 
session of  another  from  whom  defendant  or  his  imuiediute  bailor  received 
them  is  not  a  defence  :  Id. 

A  holder's  possession  is primd  facie  evidence  of  ownership,  because 
the  presumption  is  that  it  was  honestly  acquired :  Id. 

Trust.     See  Equity. 

Discretion  of  Trustee — Control  of  Court  of  Equity  over — Tram- 
mellivg  of  kis  discretion  by  promise  to  exercise  it  in  particular  way. — 
A  testator  devised  his  whole  estate  (after  some  legacies)  to  his  executor, 
in  trust  to  select  and  purchase  a  lot  in  Philadelphia,  thereon  to  erect  a 
building  fur  the  Philadelphia  Library  Company ;  and  as  soon  as  the 
building  should  be  completed  to  convey  the  lot  to  the  company ;  he 
afterwards  purchased  a  lot  himself;  a  few  days  before  his  death  he  di- 
rected that  the  building  should  be  erected  on  that  lot;  and  at  his  request 
the  executor  verbally  promised  the  testator  that  he  would  erect  the 
building  there ;  after  the  testator's  death  he  selected  it.  He  answered 
to  a  bill  to  declare  him  disqualified  to  act  as  a  trustee  by  reason  of  having 
trammelled  his  discretion  by  his  promise,  that  he  had  selected  the  lot 
not  only  in  accordance  with  the  testator's  wishes  but  with  his  own  judg- 
ment, after  a  careful  deliberation.  Held,  that  his  discretion  was  not  so 
controlled  as  to  disqualify  him  :   Williams's  Appeal,  73  Pa. 

Such  trust  could  not  be  taken  from  the  donee  except  on  the  clearest 
evidence  of  his  incapacity,  or  that  he  was  acting  in  fraud  of  his  powers : 
Id. 

The  verbal  direction  of  the  testator  and  promise  of  the  executor,  were 
not  a  fraud  on  the  power  in  the  will,  and  the  trustee  was  bound  to  per- 
form the  promise :  Id. 

A  chancellor  will  so  control  a  trustee  that  he  shall  not  disappoint  the 
intent  of  the  donor,  as  gathered  from  the  instrument  containing  the 
power :  Id. 
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An  ioDocent  motive  will  Dot  save  the  exercise  of  the  power  if  it 
violate  the  true  purpose  of  the  trust :  Id. 

When  a  testator,  to  fulfil  his  own  purpose,  confers  an  absolute  discre- 
tion, it  is  his  right  to  have  the  power  executed  by  his  own  trustee,  and  a 
court  cannot  displace  the  trustee  without  clear  and  adequate  cause  :  Id. 

Purchase  by  Trustee — ComuJeration  for  Contract  to  stand  Trustee. — 
A  testator  devised  lands  in  trust  for  a  charity ;  and  made  a  residuary 
devise.  The  residuary  devisees  and  heirs  at  law  commenced  proceed- 
ings to  have  the  devise  declared  void,  and  agreed  as  a  family  arrange- 
ment, to  avoid  dispute  amongst  themselves,  that  in  case  of  success  it 
should  be  treated  us  intestate  property.  The  court  below  decided  the 
devise  good;  an  appeal  was  taken  under  the  same  agreement;  the  bus- 
band  of  one  of  the  heirs  having  means  (the  others  being  poor),  agreed 
to  pay  the  expenses,  &c.,  to  be  taken  out  of  the  land  and  the  balance 
to  be  divided  between  his  wife  and  the  other  heirs.  Held,  that  these 
facts  constituted  a  sufficient  consideration  for  his  agreement :  Dickey* s 
Appeal^  73  Pa. 

This  agreement  constituted  the  wife  a  tenant  in  common  in  equity 
with  the  other  heirs  in  the  title  if  any,  to  the  lands;  and  the  husband 
was  bound  to  proceed  with  the  appeal  until  released  by  all  the  parties :  Id. 

Any  purchase  of  the  lands  made  by  the  husband  on  behalf  of  his 
wife  would  enure  to  the  benefit  of  the  other  heirs  :  Id. 

The  appeal  pending,  the  husband  purchased  the  lands  from  the  trus- 
tees in  the  devise  and  sold  them  at  an  advance.  Heldy  that  he  was 
trustee  for  the  heirs  and  must  account  for  the  profits :  Id. 

The  husband  sold  the  lands  and  some  of  his  own  adjoining  of  greater 
value  for  an  airgrcLrate  sum.  Held^  that  he  was  entitled  to  be  credited  in 
his  account  with  t!ie  excess  of  value  of  his  own  lands  :  Id. 

Power — To  sell  tnchifles  power  to  mortgage — Security. — Husband  and 
wife  conveyed  land  in  trust,  amongst  other  things  empowering  the 
trustee  to  sell  such  parts  as  the  wife  by  writing  might  request,  and  pay 
the  purchase-money  to  the  wife.  The  trustee  had  power  on  request  in 
writing  of  the  wife  to  mortgage  the  land  :  Zane  v.  Kennedy  73  Pa. 

At  the  request  of  the  wife,  the  trustee  sold  the  property  to  A.,  in 
order  that  he  might  mortgage  it  as  collateral  security  for  money  to  set 
up  her  son  in  business.  Held  to  be  a  valid  execution  of  the  power  in 
the  trust-deed :  Id. 

An  absolute  and  unrestricted  power  to  sell  includes  a  power  to  mort- 
gage :  Id. 

The  mortgage  was  given  to  secure  the  payment  of  notes  of  the  son  ; 
their  times  of  payment  were  extended  by  the  holders.  There  being  no 
evidence  of  a  consideration  for  such  extension,  Held^  that  this  did  not 
discharge  the  wife  if  she  were  surety :  Id. 

The  trust  provided  first  for  the  payment  of  debts  of  the  husband ;  the 
land  having  been  sold  under  the  mortgage  ;  in  ejectment  against  the 
purchaser  by  the  wife  as  cestui  que  trust  to  recover  her  equitable  estate, 
she  could  not  set  up  these  debts ;  that  could  be  done  only  by  the 
husband's  creditors  or  the  trustee  for  their  use :  Id. 

Vendor  and  Purchaser.    See  Debtor  and  Creditor  ;  FrauduletU 
Representations;  Sale. 
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Thb  English  common-law  rule,  that  the  limitation  will  not  run 
against  the  king,  has  been  adopted  in  every  one  of  the  United 
States,  and  nullum  tempus  occurrit  reipublicce^  is  now  firmly  estab- 
lished law  here.  For  example,  a  natural  person  m^y  be  prose- 
cuted and  punished  for  crime  at  any  time  whatever  after  the 
alleged  perpetration  of  the  offence ;  and  an  action  may  be  main- 
tained, and  judgment  rendered  against  any  person  for  the  delivery 
of  possession  of  land  wrongfully  held,  at  any  time  whatever,  unless 
after  twenty-one  years  from  the  time  that  the  government  ceased 
to  be  the  owner.  Such  action  and  judgment  may  be  had  by  any 
grantee  of  the  government.  Such  is  the  well-settled  general  com- 
mon-law rule.  But,  like  every  other  general  rule,  it  has  its  excep- 
tions, which  are  said  to  strengthen  the  general  rule. 

Where  the  legislature  has  by  voluntary  statutory  enactment 
limited  the  time  within  which  prosecutions  for  crime  may  be  com- 
menced, we  see  an  exception  to  the  first-mentioned  branch  of  the 
rule.  And  it  is  believed  that  where  the  government  has  parted 
with  the  equitable  title,  we  have  an  exception  to  the  second  stated 
branch  of  the  rule,  at  least  in  the  United  States. 

A  natural  person  may  here  acquire  an  equitable  title  to  a  tract 
of  the  public  land,  in  several  ways,  three  of  which  are  very  fami- 
liar, and  of  course  what  the  person  gets  the  former  possessor  loses. 
For  what  one  has,  with  a  right,  none  other  can  have  with  a  right, 
at  the  same  time. 

Vol.  XXn 81  (465) 
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First :  A  person  who  has  made  a  lawful  entry  and  survey  on  any 
of  the  public  domain  set  apart  as  bounty  land  for  soldiers,  upon  a 
military  warrant  valid  in  his  favor,  thereby  acquires  an  equitable 
title  to  such  survey,  has  a  right  to  the  possession,  and  to  a  con- 
veyance from  the  government. 

Second :  An  equitable  title  is  acquired  by  entry  of  public  lands : 
viz,,  by  the  person  who  purchases  and  pays  for  a  tract  of  Congress 
Land  (so  called),  at  the  proper  Land  Office. 

And  Third :  Possession  taken  and  maintained  under  any  of  the 
Pre-emption  Acts  of  Congress,  and  the  payment  of  the  price  re- 
quired by  such  act,  and  at  the  time  required,  vests  an  equitable 
title  in  the  pre-emptor.  Locators  under  treaty  stipulations  also 
acquire  such  equities. 

And  all  these  titles  are  assignable,  and  good  in  the  hands  of  the 
assignee.  And  in  all  of  these  cases  the  government  certainly  holds 
the  legal  title  in  trust  for  the  use  of  the  first  equitable  owner  and 
bis  assigns. 

To  discuss  and  support  this  second-mentioned  exception  to  the 
rule  nullum  tempvA — to  show  that  unless  saved  by  disability,  the 
limitation  should  begin  to  run  in  favor  of  the  occupant  immediately 
when  the  equitable  title  has  passed  from  the  government  to  the 
citizen,  is  the  object  of  this  writing.  This  can  be  done,  it  is  be- 
lieved, upon  principle,  and  upon  authority. 

First :  It  is  consistent  with  the  practical  workings  of  our  com- 
plicated and  compound  system  of  combined  State  and  Federal  au- 
thority :  viz.,  in  the  matter  of  the  taxation  of  such  lands  by  state 
legislation.  The  power  to  tax  would  be  nugatory  without  the 
power  to  disseise  the  delinquent  who  refuses  to  pay  the  assess- 
ment. Ani  if  the  general  rule  is  to  be  enforced  without  the  ex- 
ception the  delinquent  may,  fifly  years  or  even  more  after  the  tax 
sale,  sue  out  a  patent  and  recover  the  land  from  the  tax  purchaser. 

The  Supreme  Court  of  Ohio,  after  full  argument  and  mature 
consideration,  have  adjudged  that  a  tax  sale  made  in  compliance 
with  statute  vests  the  tax  purchaser  with  a  title  tn/eg;  Gwynne 
V.  Niswangerj  20  Ohio  556.  This  decision,  as  far  as  the  writer 
has  been  able  to  learn,  has  never  been  overruled  or  even  contro- 
verted by  any  court,  either  state  or  national.  It  seems,  however, 
to  go  further  than  necessary,  and  further  than  warranted  by  a  rea- 
sonable application  of  the  principles  of  law.  Would  it  not  have 
been  sufficient  to  hold  the  general  government,  before  patent,  and 
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her  grantees  after,  to  be  seised  of  the  legal  title  in  tmst  for  the  use 
of  the  tax  purchaser,  who  had  got  the  interest  of  the  delinquent  ? 
It  is  immaterial,  however,  whether  the  tax  sale  carries  a  title  in 
fee^  or  whether  it  be  merely  evidence  of  the  passage  of  the  equi- 
table title  from  the  delinquent,  to  the  purchaser.  In  either  case 
the  rule  nullum  tempus  is  curtailed,  and  the  exception  sustained. 

In  the  newer  states  this  power  to  tax  has  been  recognised  and 
limited  by  express  Act  of  Congress  (8d  U.  S.  Stats,  at  Large 
291,  849,  443,  492,  549) ;  and  in  the  older  states  either  reserved 
or  used  as  a  matter  of  course. 

By  the  Virginia  Deed  of  Cession  the  United  States  held  the 
military  district  in  Ohio  in  trust  for  the  use  of  Virginia  soldiers 
entitled  to  bounty  land,  and  Ohio  did  tax  located  tracts  thereof 
before  patent. 

Second :  The  reason  upon  which  the  general  rule  rests  being 
absent  in  the  cases  mentioned,  of  owners  of  unpatented  lands,  the 
rule  itself  should  be  relaxed  and  the  exception  prevail.  Because 
the  king  cannot  be  present  in  every  place  at  the  same  time,  and 
should  not  suffer  loss  or  injury  in  his  lands  by  reason  of  the  neg- 
ligence or  unfaithfulness  of  his  agents ;  therefore  no  lapse  of  time 
of  adverse  possession  can  be  permitted  to  injure  him.  Where  the 
king  would  not  be  in  danger  of  loss,  the  reason  being  wanting  the 
rule  should  not  be  applied.  Now  should  the  crown  part  with  the 
equitable  title  to  a  piece  of  land,  retaining  nothing  therein,  but 
only  the  bare,  naked,  legal  title,  it  would  lose  nothing  by  any 
number  of  assignments  of  equities  therein,  nor  by  any  number  of 
changes  of  possession  thereof.  And  the  limitation  should  be  made 
to  run  as  between  subjects. 

Perhaps  there  is  no  instance  of  equitable  title  emanating  from 
the  crown  and  resting  in  the  subject ;  but  as  we  have  seen,  the 
thing  is  almost  universal  here ;  and  as  the  government  has  in  every 
instance  received  the  value  of  the  land :  by  military  services  ;  by 
pre-emptors'  settlement  of  wild  districts ;  by  money ;  by  treaty  reci- " 
procities  and  the  like,  it  has  nothing,  in  the  premises  to  lose,  and 
may  well  hold  legal  title  in  trust  for  the  use  of  the  occupant  with 
right  So  that  the  statutes  of  rest  should  begin  to  run  as  soon  aa 
the  government  has  received  consideration  for  the  land  in  any  of 
the  ways  mentioned,  for  the  beneficial  ownership  has  passed  to 
Bome  joerson,  and  the  limitation  is  only  a  means  of  judicially  know- 
ing to  whom. 
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This  suggests  the  remark :  That  when  twenty-one  years'  adverse 
possession  of  patented  lands  raises  the  conclusiye  presumption  of 
a  grant,  a  fortiori  the  same  length  of  time  with  the  same  kind  of 
possession,  should,  and  does,  justify  the  same  presumption  of  an 
assignment  of  the  equitable  right.  The  reason  for  the  latter  being 
strDnger  in  this :  That  conveyances  are  executed  with  solemnity 
and  in  form,  and  mostly  with  attestation,  magisterial  acknow- 
ledgment and  record :  while  assignments  need  no  solemnities,  re- 
quire no  witnesses,  no  form,  no  record ;  and  indeed,  in  some  of  the 
states  may  be  in  parol,  if  with  possession.  So  that  as  a  matter  of 
reasonable  presumption  of  fact,  the  assignment  should  rather  be 
presumed  to  have  been  made  and  lost,  than  that  a  deed  was  made 
and  lost,  as  in  the  case  of  the  patented  lands. 

It  will  scarcely  be  claimed  that  possible  reversion  to  the  govern- 
ment, in  case  the  person  who  first  acquired  from  it  the  equity  with 
all  his  heirs  and  representatives,  should  be  lost,  should  be  insisted 
on  at  the  expense  of  an  occupant  who  has  no  means  of  proving 
his  assigneeship  excepting  the  presumption  founded  upon  the  lapse 
of  time.  The  continued  enforcement  of  the  rule  under  considera- 
tion, without  the  exception,  substantially  tenders  a  premium  on 
fraudulent  negligence. 

For  instance :  A.  acquires  an  equitable  title  to  a  tract  of  land, 
in  any  one  of  the  ways  mentioned  above,  takes  out  no  patent, 
neglects  to  pay  taxes,  and  the  land  goes  into  the  possession  of  a 
tax  purchaser.  Or  A.  sells  the  land  by  written  contract  and  re- 
ceives payment.  Or  indeed  sells  the  land  by  contract  in  parol  with 
payment  and  possession,  which  in  some  of  the  states  takes  the  con- 
tract out  of  the  operation  of  the  Statute  of  Frauds.  Now  A.  has 
no  substantial  interest  in  suing  out  a  patent,  and  he  neglects  to  do 
so,  or  he  may  fraudulently  and  purposely  abstain  from  doing  if ; 
nor  can  the  occupant  do  so,  without  the  proper  documentary  evi- 
dence, which  is  in  A's.  posssesion,  and  he  is  absent,  and  it  is  ne- 
glected by  the  purchasing  occupant  in  ignorance  and  in  good 
faith,  until  after  the  lapse  of  fifty  or  a  hundred  years,  the  land 
having  in  the  mean  time  become  very  valuable  by  the  general 
growth  of  the  country,  and  especially  by  the  labor  and  money  of  the 
occupant.  And  after  the  written  title  bond  has  been  long  lost, 
after  the  witnesses  of  the  contract  in  parol  have  been  long  dead, 
after  the  record  of  the  tax  sale  has  gone  where  all  waste  paper 
goes :  A.  or  his  heirs  sue  out  a  patent,  for  they  never,  necessarily. 
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parted  with  the  evidence  of  their  right  to  have  conveyance :  file 
declaration  in  a  court  of  law  in  ejectment,  and  of  course  recover. 
And  nothing  is  left  to  the  real  owner  of  the  land,  but  to  pay 
costs  and  counsel  fees  and  take  the  poor  compensation  to  which  he 
is  entitled  under  the  occupying  claimant  statute  and  leave  his  home 
for  ever.  Such  burlesques  upon  the  administration  of  justice  should 
not  be  permitted. 

True,  the  courts  of  law  in  the  United  States  have  very  often 
affirmed  the  doctrine  that  the  limitation  cannot  be  pleaded  in  an 
action  of  ejectment  unless  the  land  had  been  granted  by  patent,  to 
some  person  more  than  twenty-one  years  before  the  commencement 
of  the  action  :  For  the  reason  that  a  grant  to  the  occupant  cannot 
be  presumed  (against  the  possibility)  he  could  have  no  conveyance 
from  the  government,  else  it  would  be  seen  of  record,  nor  could  he 
by  any  possibility  have  had  a  conveyance  from  any  other  person, 
for  no  other  person  had  the  legal  title  to  give.  But  on  the  other 
hand  the  courts  of  equity  have  just  as  often  decreed  the  holder  of 
the  legal  title  to  be  a  trustee  for  the  use  of  the  equitable  owner. 
And  that  too  on  equitable  assignments  made  long  before  issue  of 
patent :  Duke  v.  Thampsony  16  Ohio  34.  So  after  all  there  is 
nothing  left  but  a  question  of  evidence  going  to  the  issue  ;  assign- 
ment or  not  ?  And,  as  has  already  been  suggested,  it  is  more 
reasonable  to  take  lapse  of  time  as  evidence  of  an  assignment  of 
equitable  title,  than  to  take  lapse  of  time  as  evidence  of  legal 
title  by  deed.  If  the  latter  has  always  been  done,  where  the 
possibility  was  not  excluded,  why  shall  not  the  former,  also  be 
done,  unless  possibility  be  excluded  ?  And  surely  the  retention  of 
the  legal  title  by  the  United  States,  does  not  bar  the  possibility 
of  an  assignment  by  title  bond,  by  contract,  by  purchaser  at  tax 
Bale,  or  the  like.  No  other  rule  of  the  common  law  need  be  sus- 
pended. Nor  need  any  rule  of  practice  bo  infringed  to  give  effect 
to  the  exception  under  consideration.  Take  for  example :  Plain- 
tiff in  ejectment  will  rest  his  cause  upon  a  patent  issued  to  him, 
and  dated  only  one  year  ago.  Defendant  has  been  in  adverse^ 
open,  peaceable  and  continuous  possession  for  forty  years,  under 
purchase  at  forfeited  tax  sale.  But  by  the  death  of  persons  and 
the  loss  of  papers  he  is  unable  to  prove  a  strict  compliance  with 
the  tax  statutes.  So  he  cannot  plead  the  general  issue.  Nor  can 
he  plead  the  limitation,  for  technically  the  plaintiff's  cause  of 
action  did  not  accrue  until  issue  of  patent.     Judgment  at  law 
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must  be  for  plaintiff.  But  defendant  >vill  exhibit  hie  bill  in  chan- 
cery showing  the  facts,  and  obtain  a  provisional  injunction  re- 
straining the  original  plaintiff  from  enforcing  his  judgment  at  law. 
Then  if  the  bill  be  traversed  and  supported  by  the  evidence,  the 
chancellor  will  make  the  injunction  perpetual  and  decree  a  con- 
.  veyance  from  the  patentee  to  the  occupant,  on  the  ground  that 
the  former  is  trustee  for  the  use  of  the  latter.  The  same  on  de- 
murrer to  bill.  And  in  Ohio,  and  other  states,  where  the  courts 
are  supposed  to  possess  law  and  chancery  jurisdiction  so  combined 
as  that  the  one  or  the  other  may  be  administered  as  the  facts  of 
each  particular  case  may  require,  whether  these  facts  be  exhibited 
by  the  plaintiff  or  by  the  defendant,  there  need  only  be  the  pe- 
tition showing  that  the  plaintiff  is  the  owner  of  the  land,  and  has 
a  right  to  the  immediate  possession  thereof,  and  that  the  defend- 
ant keeps  him  out;  and  answer  denying  plaintiff's  ownership 
and  right  of  possession,  and  setting  up  defendants*  tax  purchase 
and  possession ;  and  reply  denying  the  tax  purchase,  or  general 
demurrer  to  answer.  These  alleged  facts  call  for  the  exercise  of 
the  chancery  powers  of  the  court,  for  the  patentee  may  be  a  trustee 
of  the  legal  title.  If  the  court  find  the  possession  as  alleged,  the 
lapse  of  time  will  raise  the  conclusive  legal  presumption,  not  of 
grant,  but  of  assignment  of  the  equitable  title  to  defendant,  from 
the  state  to  which  the  land  was  forfeited  for  non-payment  of  taxes, 
or  directly  from  the  plaintiff  or  from  his  ancestors  ;  and  judgment 
will  be  for  defendant  that  he  recover  his  costs,  and  decree  that 
plaintiff  convey  to  him. 

It  may  be  objected  that  since  the  government  cannot  be  sued, 
unless  by  special  enabling  statute,  which  does  not  exist,  that  no 
good  could  result  from  the  enforcement  of  the  exception ;  no  de- 
cree could  operate  against  the  United  States,  nor  give  the  occupant 
the  legal  title. 

To  this  it  may  be  answered  :  The  substantial  enjoyment  of  the 
possession  is  not  diminished  by  the  want  of  the  legal  title ;  and 
a  special  act  might  bo  passed  authorizing  the  occupant  to  make 
the  United  States  party  defendant  in  chancery ;  or,  which  would 
be  better,  Congress  might  and  should  by  statute  authorize  and 
require  the  commissioner  of  the  general  land-oflBce  to  issue  patents 
to  such  occupants  upon  documentary  evidence  filed  in  the  Depart- 
ment of  the  interior,  showing  the  original  equitable  title  to  be 
more  than  twenty-one  years  old,  and  showing  the  necessary  ad- 
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verse  possession  of  the  occupant,  and  notice,  actual  or  constructive, 
served  upon  the  recipient  of  the  equitable  title,  or  his  representa- 
tives, of  the  pendency  of  the  application.  But  at  all  events  the 
courts  will  not  actually  give  to  one  person  the  ability  to  perpetrate 
a  wrong  upon  another,  merely  because  Congress  has  neglected  tci 
furnish  a  proceeding  by  means  of  which  the  right  may  be  affirm- 
atively enforced.  J.  B.  McL. 
Bellefontaine,  0. 


RECENT    AMERICAN    DECISIONS. 

Supreme  Court  of  Urrors  of  Connecticut. 

KIRSCHNER  v.  CONKLIN.* 

The  relative  rights  and  duties  of  parties  who  endorse  a  promissory  note  for  the 
f^ccommodation  of  the  makers  are  the  same  as  in  the  case  of  a  business  note.  A 
subsequent  endorser  who  pays  it,  may  recoyer  of  a  prior  endorser  the  whole  amonnt 
paid,  and  not  merely  a  contribution,  as  in  the  case  of  sureties. 

And  it  makes  no  diflference  that  the  endorsers  both  knew  that  each  was  an  ac- 
commodation endorser,  so  long  as  there  was  no  actual  agreement  between  them  to 
share  the  liability. 

Nor  in  the  absence  of  such  an  agreement,  that  the  object  of  the  endorsements 
was  to  enable  the  maker  to  get  a  loan  at  bank  upon  the  note,  and  that  they  were 
to  operate  together  as  a  security  to  the  bank. 

Assumpsit  by  a  second  endorser  against  a  prior  endorser  of  a 
promissory  note ;  brought  to  the  City  Court  of  the  city  of  New 
Haven,  and  tried  on  the  general  issue  closed  to  the  court,  with 
notice  of  the  defence  hereinafter  stated.  The  following  facts  were 
found  by  the  court : — 

The  note  in  question  is  dated  April  8th  1872,  and  is  for  ^50 
payable  in  three  months  at  the  New  Haven  County  Bank.  It  was 
made  by  John  Rathgeber,  and  endorsed  first  by  Conklin,  the  de- 
fendant, who  was  an  accommodation  endorser,  and  then  endorsed 
by  the  plaintiff,  who  was  also  an  accommodation  endorser.  It  was 
duly  presented  for  payment  and  protested  for  non-payment,  and 
notice  duly  given  to  the  plaintifiF  and  the  defendant.  The  note  was 
afterwards,  and  before  the  present  suit  was  brought,  paid  by  the 
plaintiff. 

»  For  this  case  we  are  indebted  to  the  courtesy  of  Mr.  Hookbb,  the  Reporter. — 
Eds.  Ah.  Law  Reo. 
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This  note  was  the  last  of  a  series  of  renewals,  the  first  note  being 
made  in  1871,  and  being  renewed  from  time  to  time,  until  the  note 
in  suit  was  given.  It  was  originally  for  (500,  but  Rathgeber  on 
the  8th  of  April  1872,  paid  ^0  on  it,  reducing  it  to  ^50,  and 
the  renewal  note  in  question  was  given  for  that  amount. 

Rathgeber  applied  in  1871  for  a  loan  from  the  New  Haven 
County  Bank  of  $500,  which  was  refused  unless  he  would  furnish 
endorsers.  He  therefore  procured  the  defendant  to  endorse  the 
note,  and  subsequently  procured  the  plaintiif  to  endorse  also,  both 
knowing  that  they  were  accommodation  endorsers.  The  plaintiif 
in  fact  relied  upon  the  endorsement  of  Conklin,  when  he  endorsed 
the  note,  and  would  not  have  endorsed  it  if  it  had  not  been  pre- 
viously endorsed  by  the  defendant.  All  of  the  renewal  notes  were 
endorsed  by  both  plaintiif  and  defendant  as  accommodation  en- 
dorsers, they  knowing  the  &ct,  and  the  plaintiff  endorsed  the 
renewal  notes  on  the  strength  of  and  relying  upon  the  name  and 
endorsement  of  the  defendant,  although  on  some  of  the  renewal 
notes  the  plaintiff  endorsed  the  notes  first  in  point  of  time  for  the 
sake  of  convenience,  Rathgeber  happening  to  find  the  plaintiff  before 
he  did  the  defendant ;  but  in  every  case  the  defendant  endorsed 
above  the  plaintiff,  as  the  first  endorser,  conformably  to  an  under- 
standing of  the  parties ;  but  the  court  did  not  find  that  the  plaintiff 
and  defendant  ever  expressly  agreed  that  this  should  be  so.  The 
note  in  suit  was  endorsed  first  by  the  defendant,  and  then  secondly 
in  point  of  time  by  the  plaintiff.  Both  {^lamtiff  and  defendant 
knew  that  all  of  the  renewal  notes  grew  out  of  the  original  trans- 
action, and  that  all  the  endorsements  were  accommodation  endorse- 
ments  for  Rathgeber,  to  enable  him  to  get  the  money  from  the 
bank.     All  the  notes  were  payable  to  Conklin's  order. 

Conklin  held  a  mortgage  security  on  some  machinery,  as  an  in- 
demnity to  him  and  others  for  his  and.  their  liability  on  these  notes 
and  others  similarly  situated.  This  security  was  afterwards  con- 
verted into  stock  in  a  joint  stock  corporation,  and  the  stock  was 
held  f^s  a  substituted  indemnity  in  place  of  the  mortgage.  The 
mortgage  and  stock  have  never  been  sufficient  to  fully  pay  the  notes 
endorsed.  The  stock  is  worth  at  least  fifty  cents  on  the  dollar,  and 
the  defendant  expects  it  to  materially  rise  in  value.  This  note  and 
another  similarly  situated  are  for  $6500,  and  the  par  value  of  the 
stock  is  $6000,  None  of  the  stock  has  yet  been  converted  into 
cash. 
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The  plaintiff  belieyed  when  he  endorsed  the  note  in  suit,  that 
the  defendant  would  be  liable  to  pay  the  note  if  protested  for  non- 
payment, in  the  same  manner  as  he  would  if  it  had  been  regular 
business  paper  and  not  accommodation  paper,  and  that  he  as  a 
subsequent  endorser  could  compel  the  defendant  to  pay  the  note  as 
a  prior  endorser ;  and  that  he  would  not  have  endorsed  the  note 
but  for  this  belief.  It  was  however  admitted  by  the  plaintiff  that 
the  defendant  had  not  said  or  done  anythiitg  t^  induce  this  belief. 

The  plaintiff  has  no  security  for  this  endorsement  other  than  the 
interest,  if  any,  which  he  may  have  in  the  stock  now  held  by  the 
defendant.  He  did  not  understand  that  the  mortgage  and  stock 
were  held  as  security  for  his  endorsement  directly,  but  that  they 
were  primarily  for  Conklin's  benefit,  and  that  thereby  they  might 
benefit  hiro. 

Upon  these  facts  the  defendant  claimed  that  the  law  was  such 
that  the  plaintiff  could  not  recover  of  him,  another  accommodation 
endorser,  though  he  the  defendant  was  a  prior  endorser ;  but  the 
court  did  not  so  rule,  but  found  for  the  plaintiff  to  recover  of  the 
defendant  the  whole  sum  with  interest.  The  defendant  moved  for 
a  new  trial. 

WrigJUj  in  support  of  the  motion. 

1.  The  relations  of  the  parties  to  the  n^te  in  suit  are  such  as  to 
create  a  contract  of  joint  guarantee  and  suretyship  ;  and  when  $uch 
contract  exists  there  can  be  no  recovery  by  a  subsequ^t  accom- 
modation endorser  against  a  prior  accommodation  endorser :  Tal- 
cott  V.  Cogswelly  3  Day  512 ;  McDonald  v.  Magruder,  3  Peters 
474.  Whether  such  joint  contract  of  suretyship  existed  or  not  is 
a  question  of  fact :  Talcott  v.  Cogswell^  supra.  The  record  finds 
that  the  defendant  held  a  mortgage  security  as  an  indemnity  to 
him  and  the  plaintiff  for  the  payment  of  these  endorsements  and 
that  the  plaintiff  was  to  share  this  security.  The  effect  of  the 
finding  is,  that  a  mortgage  was  given  for  their  joint  benefit,  because 
they  were  jointly  liable  as  sureties. 

2.  There  is  no  assumpsit  between  the  plaintiff  and  defendant, 
upon  the  facts  found,  but  there  is  a  direct  guarantee  to  the  bank 
by  each,  several  in  its  character,  whereby  the  idea  of  liability  to 
each  other  in  the  order  of  their  respective  endorsements  is  wholly 
excluded. 

3.  The  plaintiff  obtained  no  new  rights  against  the  defendant 
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by  paying  the  bank,  and  taking  up  the  note,  afler  Rathgeber  bad 
failed  to  pay  it :  Devlin  v.  Bradt/,  36  New  York  631.  Nor  does 
it  help  him  that  he  believed  Conklin  ^vas  liable  to  him  as  first  en- 
dorser. 

Ailing^  contrS..  cited  Bacon  v.  Bumham,  37  New  York  614 ; 
Youngs  v.  Ball^  9  Watts  139 ;  Wilson  v.  Stanton,  6  Blackf.  507  ; 
McNeiUy  v.  Patchin,  2§  Misso.  40 ;  McCune  v.  Betty  45  Id.  174. 

Park,  J. — In  the  case  of  Church  v.  Barlow,  9  Pick.  547,  the 
court  held  that  the  relative  rights  and  duties  of  parties  who  en- 
dorsed a  promissory  note  for  the  accommodation  of  the  maker  are 
the  same  as  in  the  case  of  a  business  note,  so  that  the  notice  of  the 
dishonor  of  such  accommodation  note  having  been  given,  a  subse- 
quent endorser  who  takes  up  the  note  may  recover  of  a  prior  endorser 
the  whole  amount  paid,  and  not  merely  a  contribution  as  in  the 
case  of  sureties.  The  doctrine  of  this  case  is  fully  sustained  by  the 
following  authorities:  Shaw  v.  Knox,  98  Mass.  214;  McDonald 
v.  Magruder,  3  Peters  470;  Wood  v.  Repold,  3  Harris  &  J. 
125;  Brown  v.  Mott,  7  Johns.  361;  Clapp  v.  Rice,  13  Gray 
403 ;  Howe  v.  Merrill,  5  Cush.  88 ;  Talcott  v.  Cogswell,  3  Day 
512 ;  Johnson  v.  Crane,  16  N.  Hamp.  68. 

There  is  no  foundation  in  the  case  for  the  claim  made  by  the 
defendant  on  the  trial  in  the  court  below,  that  the  relation  of  the 
plaintiff  and  defendant  to  the  note  in  question  was  that  of  joint 
guarantors  and  co-sureties.  The  case  expressly  finds  that  there 
was  no  agreement  between  them  when  the  original  note  was  en- 
dorsed by  them,  or  at  the  time  of  any  of  the  subsequent  renewals 
of  the  note,  that  they  should  hold  any  other  relation  towards  each 
other  than  what  would  result  from  their  being  successive  endorsers 
of  the  note  for  the  accommodation  of  the  maker.  It  is  true  that 
co-sureties  are  bound  only  to  contribute  equally  to  the  debt  they 
have  jointly  undertaken  to  pay,  but  in  that  case  their  undertaking 
must  be  joint,  and  not  separate  and  successive,  as  in  the  case  at 
bar.  The  plaintiff  and  defendant  might  have  become  joint  endors- 
ers if  they  had  been  so  disposed.  Their  promise  might  have  been 
a  joint  one,  but  they  saw  fit  to  endorse  the  note  separately  and 
successively  in  the  usual  mode.  No  communication  took  place 
between  them  which  varies  the  legal  liabilities  such  endorsements 
are  known  to  create.  The  claim  of  the  defendant  is  based  upon 
the  bare  fact  that  these  parties  knew  each  other  to  be  accommoda- 
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tion  endorsers ;  but  this  fact  falls  far  short  of  being  sufficient  to 
create  an  agreement  between  them  to  be  jointly  liable.  Such 
knowledge  is  just  as  consistent  with  the  theory  of  a  separate  under- 
taking, as  it  is  with  that  of  a  joint  liability. 

Indeed  the  case  finds  that  the  plaintiff  never  would  have  endorsed 
the  original  note  or  any  of  its  renewals  if  he  had  not  believed  that 
the  liability  of  the  defendant  on  the  notes  was  the  same  as  it  would 
have  been  on  regular  business  paper,  and  that  he  endorsed  the 
notes  relying  upon  the  defendant's  responsibility  as  first  endorser. 
Such  being  the  case  there  could  not  have  been  an  agreement 
between  them  to  become  jointly  bound  on  the  notes.  Furthermore, 
when  the  defendant  endorsed  the  original  note  it  does  not  appear 
that  he  knew  that  the  plaintiff  was  to  be  another  accommodation 
endorser.  For  aught  that  appears  the  application  of  the  maker  of 
the  note  to  the  plaintiff  to  become  an  endorser  was  all  an  afler- 
thought. 

We  think  it  is  clear  that  there  was  no  joint  undertaking  between 
these  parties,  and  we  therefore  do  not  advise  a  new  trial. 


Tho  foregoing  opinion,  we  think,  takes 
the  only  sound  or  sensible  view  of  the 
law,  and  we  are  gratified  to  present  to 
oar  readers  so  straightforward  and  com- 
mon-sense an  exposition  of  the  law  upon 
this  heretofore  somewhat  rexed  qoestion. 
We  cannot  say  that  the  established  au- 
thority upon  the  point  has  ever  departed 
essentially  from  the  track  so  clearly 
marked  ont  in  the  principal  case,  but 
there  has  been  more  or  less  misunder* 
standing  and  consequent  misapplication 
of  the  plain  rule  here  declared,  as  the 
cases  cited  in  favor  of  the  new  trial  tend 
to  show  ;  and  they  might  be  almost  in- 
definitely extended.  The  question  is 
considerably  discussed  by  Isham,  J.,  in 
Bank  V.  RcUhbone,  26  Vt.  19,  and  by  the 
present  writer,  in  Keith  v,  Goodwin^  31 
Vt.  268,  in  both  of  which  cases  the  Eng- 
lish and  American  authorities  are  ex- 
tensively considered. 

The  truth  is  that  no  amount  of  autho- 
rity ought  ever  to  reconcile  any  court  to 
giving  the  contract  of  the  parties  a  con- 
struction different  from  that  which  its 


terms  import.  But  upon  the  question  of 
suretyship  there  seems  to  have  exten- 
sively prevailed  an  opinion,  that  all 
lureties  must  be  held  jointly  and  equally, 
as  between  themselves,  and  so  compelled 
to  contribute  equally  to  any  loss  in  con- 
sequence of  the  failure  of  the  primary 
and  real  debtor  to  pay  the  debt,  without 
regard  to  the  terms  or  conditions  upon 
which  their  undertaking  of  suretyship  is 
based.  And  this  seems  to  have  been 
inferred  from  some  of  the  general  ex- 
pressions used  in  the  leading  case  of 
Dering  t.  Earl  of  Windiehea^  1  Cox 
318;  8.  o.  2  B.  &  P.  270;  1  White  & 
Tudor's  Lead.  Cas.  in  Equity  78.  But 
of  course  any  general  expressions  there 
used  can  only  have  applicntion  to  similar 
cases,  -where  the  contract  of  suretyship 
is  the  same  by  all  the  sureties.  In  that 
case  different  bonds,  in  the  same  sum, 
were  signed  by  different  sureties,  for  tho 
faithful  conduct  of  the  same  person  as 
an  officer  of  the  customs,  and  the  court 
held  that  all  the  sureties  were  bound  to 
contribute  equally  toward  any  loss  vis- 
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ited  upon  any  of  the  sureties.  And  this 
is  hefe  placed  bj  the  coart  apon  the 
ground  of  general  equity  and  not  of  con- 
tract. All  of  which  is  most  unquestion- 
able as  to  cases  of  that  or  similar  char- 
acter ;  but  it  has  no  application  to  cases 
where  diflferent  classes  of  sureties  under- 
take, not  for  the  principal  directly,  but 
for  each  other,  in  succession.  Thus 
Chief  Baron  Etkb  said,  in  the  last  case 
cited,  *^  We  shall  find  that  contribution 
U  bottomed  and  fixed  on  general  princi- 
ples of  justice,  and  does  not  spring  from 
contract ;  though  contract  may  qualify  it, 
as  in  Swain  v.  n'ail,  1  Ch.  Rep.  149." 
This  last  proposition  contains  the  pirot 
upon  which  the  law  of  suretyship  turns. 
It  is  the  equity  arising  out  of  the  under- 
standing between  the  parties  at  the  time 
they  become  sureties. 

1.  It  is  upon  the  ground  of  implied 
contract,  that  the  sureties  in  a  bail-bond 
given  for  the  principal  debtor,  cannot 
recover  any  portion  of  what  they  may  be 
compelled  to  pay  upon  their  bond,  of  the 
sureties  fbr  the  debt  in  suit.  Their  un- 
dertaking is  not  for  the  same  thing  and* 
not  in  privity  with  the  sureties  for  the 
debt,  it  being  only  for  some  independent 
incident:  Dougiius  v.  Fogg,  8  Leigh 
588;  Patterson  v.  Pope,  5  Dana  241  ; 
cases  cited  in  American  note  to  1  Lead. 
Cas.  in  Equity  158. 

2.  But  the  sureties  for  the  payment  of 
the  original  debt,  after  payment  of  it, 
may  recover  upon  the  bail-bond  against 
the  sureties,  in  the  name  of  the  creditor^ 
for  any  default  of  the  debtor,  since  the 
suit  is  for  the  ultimate  benefit  of  the 
sureties  as  much  as  the  creditor :  Par^ 
sons  V.  Braddock,  2  Vernon  608 ;  Sir 
William  Gbakt,  M.  R.,  in  Wright  v. 
Morlty^  1 1  Vesey  12, 22.  In  Bagden  v. 
NayUr,  12  Gill  k  Johns.  358,  tliis  if 
denied,  but  with  no  good  reason. 


3.  If,  after  a  debt  is  secured  bj  one 
set  of  sureties  the  creditor  take  another 
bond  or  contract  for  its  payment  in  de- 
fault of  the  payment  by  the  debtor  or 
any  of  the  sureties  already  obligated,  the 
first  set  of  sureties  will  stand  as  joint 
principals  towards  all  the  sureties  in  the 
second  class :  Craythome  v.  Swinbttme, 
14  Vesey  160.  See  also  Legrange  r. 
Mirreltf  3  Barb.  Ch.  625 ;  Harris  t. 
Warner^  13  Wend.  400;  Thompson  r. 
Sanders,  4  Dev.  &  Batt.  404. 

4.  And  the  same  rule  extends  to 
commercial  paper,  made  for  the  accom- 
modation of  one  of  the  parties.  An  en- 
dorsee may  go  against  the  maker  or  a 
prior  endorser  for  full  indemnity,  not- 
withstanding that  such  parties  are  mere 
sureties  of  the  real  debtor,  and  that 
known  to  the  plaintiff  at  the  time  he  en- 
dorses the  note.  So  too  if  the  security 
is  made  in  the  form  of  a  bill,  the  princi- 
pal debtor  being  the  drawer,  and  other 
parties  accepting  or  endorsing  the  same, 
in  the  absence  of  any  express  contract, 
each  of  the  sureties  will  be  entitled  to 
claim  the  benefit  of  all  legal  intend- 
ments in  his  favor,  and  can  only  be 
bolden  to  indemnify  such  parties  as  the 
law  regards  as  his  sureties  upon  ordinary 
commercial  paper,  notwithsunding  he 
may  know,  at  the  time  of  becoming  such 
party,  that  the  paper  was  for  the  accom- 
modation of  the  drawer :  Smith  v.  Smith, 
1  Dev.  £q.  173.  So  also  where  one 
merely  guaranties  a  note,  made  and  en- 
dorsed by  others,  none  of  the  former 
parties  can  enforce  contribution  against 
him  :  Langley  v.  Greggs,  10  Pick.  121. 
See  also  cases  cited  in  Keith  v.  Goodwin, 
tupra.  But  of  course  all  this  may  be 
controlled  by  the  contract  or  understand- 
ing of  the  parties,  and  more  commonly 
is,  perhaps.  I.  F.  R. 
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Supreme  Court  of  Errore  of  Connecticvi. 
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By  an  ante-nuptial  contract  between  B.  and  L.  in  l8&7,  B.  agreed  that  certain 
bank  and  other  stocks,  then  conrejed  by  him  to  a  trustee,  should  be  held  by  the 
trustee  for  the  sole  nse  of  L.  during  her  life,  and  be  subject  to  any  disposition  she 
might  make  of  them  by  will  or  written  appointment ;  the  same  to  be  in  lien  of 
duwer  and  of  all  distribntory  share  of  his  personal  property  if  she  should  survive 
him.  J9s/</,  that  the  right  to  the  income  from  the  stocks  did  not,  under  the  statute 
(General  Statutes,  tit.  13,  sec.  SO),  rest  in  the  husband  on  the  marriage,  but  that 
it  belonged  to  the  wife  as  her  sole  and  separate  estate. 

After  the  marriage  in  1857  until  his  death  in  1871,  B.  receired  the  dividends 
upon  the  stocks,  upon  a  power  of  attorney  from  the  trustee,  without  objection  from 
his  wife,  rendering  no  account  to  hf  r  and  keeping  none,  she  not  notifying  him  in 
any  way  that  she  should  claim  them  as  her  own.  It  was  found  however  that  she 
had  never  in  fact  intended  to  relinquish  her  right  to  them,  and  did  not  suppose  she 
had  done  so ;  that  she  supposed  he  was  investing  them  for  her  benefit,  a  belief 
which  was  strengthened  by  occasional  expressions  of  his  ;  and  that  from  motives 
of  delicacy  she  did  not  inquire  of  him,  he  being  uncommunicative  on  all  business 
matters.  It  also  appeared  that  the  dividends  were  not  needed  or  used  for  family 
support,  B.'s  income  from  other  property  being  far  in  excess  of  the  family  expend- 
itures. Htld^  that  she  was  entitled  to  recover  their  whole  amount  flrom  his  estate, 
with  interest. 

A  large  amonnt  of  the  dividends  so  received  by  B.  had  been  from  time  to  time 
invested  by  him  in  the  name  of  the  trustee  in  additional  stocks  of  the  same  de- 
scription. In  1870  B.  procured  a  power  of  attorney  from  the  trustee  and  trans- 
ferred to  himself  all  the  stocks  so  acquired,  intending  to  convert  them  to  his  own 
nse.  His  wife  had  no  knowledge  of  the  transaction,  and  did  not  in  fact  know 
until  after  B.'s  death  that  the  dividends  from  the  original  trust  stocks  had  been 
invested  in  snch  additional  tnut  stocks.  Held^  that  her  rights  were  not  affected  by 
the  transaction. 

B.y  soon  after  this  transaction  and  in  pursuance  of  a  general  purpose,  made  a 
new  willy  in  which  he  referred  to  the  ante-nuptial  oontract  and  confirmed  it,  and 
gave  to  his  widow  his  mansion-house  and  $S00,000  for  her  life ;  stating  his  object 
to  be  to  make  abundant  provision  for  her  support  and  comfort,  in  lien  of  dower 
and  of  all  share  in  his  real  and  personal  estate.  It  appeared  from  evidence  out- 
side of  the  will  that  B.  did  not  expect  his  widow  to  make  a  claim  upon  his  estate 
for  the  dividends  he  had  received,  and  that  he  made  the  foregoing  provision  for  her 
in  his  will  in  that  belief;  also  that  the  provisions  of  the  will  in  her  favor  had  been 
made  known  to  her  and  that  she  had  expressed  herself  fnlly  satisfied  with  them. 
Heldf  that  it  was  of  questionable  propriety  to  go  outside  of  the  will  for  evidence 
of  the  purpose  and  understanding  of  the  testator ;  but  that  the  will,  taken  by  itself, 
or  in  connection  with  the  facts  stated,  did  not  make  the  acceptance  of  its  provisions 
by  the  widow  a  bar  of  her  right  to  present  a  claim  against  the  estate  for  an  in- 
debtedness. 

And  held,  that  her  right  to  any  portion  of  the  sums  received  by  B.  as  dividends 
was  not  barred  by  the  Statute  of  Limitations. 

This  was  a  claim  of  Mrs.  Boardman  against  the  estate  of  her 
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deceased  husband,  growing  out  of  an  ante-nuptial  contract  entered 
into  by  them,  a  few  dajs  before  their  intermarriage. 

The  parties  were  married  on  the  28th  of  July  1857.  He  was 
then  sixty-four,  and  she  thirty-eight  years  of  age.  He  had  an  estate 
of  nearly  or  quite  half  a  million  of  dollars,  and  she  a  patrimony 
of  about  six  thousand  dollars.  He  died  on  the  27th  of  August 
1871,  and  his  will  bears  date  on  the  19th  of  March  1870.  The 
inventory  of  his  estate  is  ?1, 110,190.05. 

By  the  ante-nuptial  contract  above  referred  to  Mr.  Boardman 
conveyed  to  a  trustee  some  shares  of  stock,  to  be  held  in  trust, 
"  for  the  sole  use  and  benefit  of  said  Lucy  [afterwards  Mrs.  Board- 
man]  during  her  life  ;  and  aftcr*^her  decease,  to  be  subject  to  such 
disposition  as  the  said  Lucy,  by  will,  or  by  any  proper  appointment 
in  writing,  may  direct."  The  agreement  then  proceeds  as  follow  : 
"  It  is  further  agreed  and  settled  that  the  property  and  estate  now 
appertaining  and  belonging  to  the  said  Lucy  shall  be  and  remain 
hers,  to  her  own  sole  and  separate  use  and  disposition,  to  all  in- 
tents and  purposes.  It  is  also  further  understood  and  agreed, 
in  consideration  of  the  premises,  that  in  the  event  of  the  demise 
of  the  said  William,  leaving  the  said  Lucy  surviving,  she  will  not 
claim  or  receive  any  dower  in  the  real  estate  of  the  said  William, 
wherever  situated,  nor  any  distributory  share  in  his  personal  prop- 
erty, except  as  the  same  may  be  devised  or  bequealied  to  her  in 
the  last  will  and  testament  of  the  said  William  ;  the  provision  in 
this  marriage  settlement  being  intended  and  accepted  in  lieu  and 
in  full  of  dower,  and  of  widow's  statutory  rights,  in  both  the  real 
and  personal  property  of  the  said  William  W.  Boardman." 

The  dividends  on  these  shares  of  stock,  accruing  after  the  date 
of  this  contract,  were  received  by  Mr.  Boardman  up  to  the  time  of 
his  death,  when  they  amounted,  with  interest,  to  between  eighty 
and  ninety  thousand  dollars.  Whether  or  not  his  estate  should 
be  held  liable  to  pay  these  dividends  to  Mrs.  Boardman,  was  the  ♦ 
question  to  be  decided. 

The  opinion  of  the  court  was  delivered  by 

Foster,  J. — The  case  has  been  very  ably,  indeed  exhaustively, 
argued.  If  the  first  claim  on  the  part  of  the  appellant  be  well 
founded,  the  question  is  shortly  disposed  of.  That  claim  is,  that 
the  right  to  the  income  from  these  stocks  being  in  Mrs.  Boardman 
at  the  time  of  the  marriage,  that  right  thereupon  became  vested  in 
her  husband,  during  his  life,  by  force  of  the  statute ;  that  his  right 

Digitized  by  VjOOQ IC 


BOARDMAN'S  APPEAL,  479 

to  these  diyidends  was  absolute  and  no  valid  claim  for  them  can 
exist  against  his  estate. 

We  must  dissent  altogether  from  this  proposition.  The  language 
of  this  contract  is  clear  and  explicit.  Its  object  and  intent  are  too 
apparent  to  be  mistaken ;  and  the  committee  finds  that  it  was  exe- 
cu^ted,  ^'  as  and  for  a  valid  and  binding  agreement  upon  the  parties, 
for  the  uses  and  purposes  therein  mentioned."  Out  of  Mr.  Board- 
man's  very  ample  estate  he  carved  this  comparatively  small  portion, 
and  conveyed  it  to  a  trustee  to  be  held  for  the  sole  use  and  benefit 
of  her  who  was  to  become  his  wife,  during  her  life ;  giving  her  the 
power  of  disposing  of  the  same  by  will,  or  by  any  proper  appoint- 
ment in  writing.  This  was  received  and  accepted  in  lieu  of  dower, 
and  in  full  discharge  of  all  claims  to  any  distributory  share  in  his 
estate,  should  she  survive  him :  which  in  the  ordinary  course  of 
nature,  was  certainly  to  be  expected. 

We  can  have  no  doubt  but  that  the  income  of  this  property  be- 
longed to  Mrs.  Boardman  as  her  sole  and  separate  estate.  Such 
is  the  reading  of  the  contract,  which  does  not  require,  and  scarcely 
admits  of  construction :  Bell  on  the  Law  of  Property  of  Husband 
and  Wife  473,  475.  The  situation  of  the  parties  and  the  subject- 
matter  of  the  transaction  may  very  properly  be  brought  into  view 
to  aid  in  determining  the  legal  effect  of  a  contract.  Having 
abundant  means,  which  were  rapidly  increasing,  Mr.  Boardman 
was  no  doubt  desirous  of  making  adequate  provision  for  his  wife 
in  the  event  of  his  death,  and  at  the  same  time  of  leaving  his  estate 
unencumbered  by  any  claims  for  dower.  So  he  was  induced  to 
make  this  settlement.  Mrs.  Boardman,  in  accepting  it,  even  with 
its  probable  accumulations,  was  manifestly  giving  up  a  large  por- 
tion of  what  the  law,  in  the  event  of  his  death,  she  surviving,  would 
pronounce  hers.  In  the  case  of  Beming  v.  Williams^  26  Conn.  226, 
this  court  recognised  a  distinction  between  a  gift  or  a  conveyance 
to  a  wife  by  a  stranger  and  by  a  husband.  Words  of  exclusiveness 
are  necessary  in  the  case  of  a  stranger;  otherwise,  the  unity  of 
husband  and  wife  would  carry  to  the  husband  alone  a  gift  of  per- 
sonal property  made  to  the  wife ;  but  when  the  husband  himself 
makes  the  conveyance,  the  wife  takes  a  sole  and  separate  estate 
without  express  words  to  that  effect.  As  the  parties  contemplated 
immediate  marriage,  this  settlement  should  be  construed  in  light 
of  this  principle.  The  case  of  MoBsey  v.  Rowen^  Law  Reps.  4 
Eng.  &  Irish  Ap.  Cas.  288,  one  of  the  most  recent  cases,  per 
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haps  the  most  recent  decided  in  the  House  of  Lords,  where  the 
doctrine  of  separate  estates  was  very  fully  investigated,  holds  that 
the  word  *^  sole  "  has  not  a  fixed  technical  meaning  in  a  will ;  but 
that  it  may  have  in  a  marriage  settlement.  The  doctrine  of  this 
case  strongly  supports,  as  we  think,  the  construction  which  gives 
Mrs.  Boardman  a  separate  estate  under  this  contract.  To  claim 
that,  by  virtue  of  his  rights  as  her  husband,  Mr.  Boardman  was 
entitled  to  the  dividends  on  these  stocks,  is  to  do  violence  to  the 
language  of  this  contract,  and  to  defeat  the  very  object  which  the 
parties  designed  to  accomplish.  We  hold  that  these  dividends  were 
the  sole  and  separate  property  of  Mrs.  Boardman,  and  being  hers 
by  an  ante-nuptial  contract,  they  continued  hers  after  marriage, 
precisely  as  if  she  had  remained  a  feme  sole :  Imlay  y.  HurUing- 
ton,  20  Conn.  146  ;  We9t  v.  Howard,  Id.  687.  To  hold,  as  we 
must,  that  by  the  terms  of  this  settlement  this  widow  is  barred  of 
her  dower  in  this  large  estate,  and  then  not  permit  her  to  call  her 
own  the  income  of  the  fund  expressly  secured  to  her  and  accepted 
by  her  in  substitution,  would  be,  indeed,  the  grossest  injustice. 
As  Lord  Hardwicke  pithily  asked  in  Tyrrell  v.  Hope,  2  Atk.  668, 
we  would  ask  here,  "  to  what  end  should  she  receive  it,  if  it  is  the 
property  of  her  husband  the  next  moment?" 

The  record  shows  that,  from  time  to  time,  after  the  marriage, 
Mr.  Boardman  procured  orders  from  the  trustee  of  this  property, 
who  was  his  sister,  and  collected  the  dividends  declared,  as  they 
fell  due,  through  his  bankers  in  New  York,  who  placed  them  to 
his  credit,  with  other  funds  of  his  on  deposit  witii  them.  That 
Mr.  Boardman  was  accountable  for  these  dividends  during  his  life, 
and  that  his  estate  became  chargeable  after  his  death,  payment 
over  not  having  been  previously  made,  is  a  necessary  result  of 
what  we  have  already  said,  and  must,  indeed,  be  considered  as 
settled  on  well  established  principles :  Walker  v.  Walker,  9  Wal- 
lace 743. 

It  is  insisted  however,  on  the  part  of  the  appellant,  that  there  are 
various  most  satis&ctory  reasons  why  this  claim  against  the  estate 
of  Mr.  Boardman  cannot  be  maintained,  even  if  the  original  right 
to  these  dividends,  under  this  marriage  settlement,  be  conceded  to 
Mrs.  Boardman. 

Mr.  Boardman  was  permitted  to  receive  these  dividends  during 
his  life,  with  Mrs.  Boardman's  knowledge,  and  without  objection 
or  interference  from  her.     He  received  and  used  them  as  his  own. 
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keeping  no  account  with  his  wife  in  respect  to  them,  and  rendering 
her  no  account  of  them ;  and  though  she  was  aware  that  he  was 
so  taking  and  using  them,  she  never  called  upon  him,  or  the 
trustee,  for  any  account  of  them,  or  expressed  any  dissatisfaction 
with  the  course  that  was  being  pursued,  or  gave  any  notice  of  an 
intention  to  claim  them  as  her  own.  We  are  referred  to  divers 
highly  respectable  authorities,  elementary  writers  and  decided 
cases,  by  the  appellant's  counsel,  to  show  that  under  such  circum- 
stances the  law  implies  her  assent,  and  that  at  his  death  this  income 
belonged  to  his  estate. 

We  deem  it  unnecessary  to  go  into  any  examination  of  these 
authorities,  for  the  reason  that  other  facts,  found  by  the  com- 
mittee, exert  a  paramount  influence,  and  render  the  principles  con- 
tended for  inapplicable  to  the  case  before  us. 

Tho  committee  finds  that  Mrs.  Boardman  supposed  and  believed 
that  this  income  belonged  to  her  ;  that  she  had  a  general  impres- 
sion from  the  tenor  of  the  contract  that  these  dividends  were  to  be 
invested  and  accumulate  for  her  benefit  and  form  an  estate  for  her 
after  her  husband's  death ;  that  she  never  intended  to  relinquish 
her  legal  rights  under  the  ante-nuptial  contract,  and  never  sup- 
posed that  she  had  done  so ;  that  she  never  in  fact  relinquished 
any  of  them,  unless  such  relinquishment  may  be  legally  inferred 
and  implied  from  other  fisicts  found,  and  from  her  acceptance  of 
the  provision  made  for  her  in  his  will. 

The  committee  further  finds  that  Mrs.  Boardman  was  not  much 
acquainted  with  business  affairs,  and  had  perfect  faith  in  the  good 
judgment  and  great  caution  of  her  husband  ;  that  he  was  not  in 
the  habit  of  talking  with  her  in  relation  to  his  business  transactions 
or  investments;  and  that  she,  from  motives  of  delicacy,  never 
questioned  him  in  relation  to  matters  which  he  seemed  to  prefer 
not  to  make  a  subject  of  conversation.  On  some  occasions  Mr. 
Boardman  sent  orders  by  his  wife  for  the  trustee  to  sign,  saying 
"  they  are  orders  for  your  dividends."  Some  three  or  four  years 
after  the  marriage,  Mr.  Boardman  had  a  negotiation  with  a  gentle- 
man in  New  Haven  for  the  purchase  of  a  block  of  buildings  in 
that  city.  He  informed  his  wife  that  he  was  about  to  make  such 
a  purchase  with  some  of  her  dividends.  She  asked  where,  and  he 
informed  her.  Soon  after  he  told  her  that  the  owner  peftised  to 
sell.  About  the  same  time,  in  speaking  of  the  Southern  States, 
and  the  probability  of  their  repudiating  their  bonds,  he  said  to 
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her,  "  Now  you  will  be  glad  you  have  none  of  those  Mobile  bonds." 
It  is  found  that  Mrs,  Boardman  understood  these  remarks,  in 
reference  to  her  dividends  and  investments,  as  implying  that  he 
was,  in  some  way,  investing  them  for  her  benefit. 

On  the  shares  of  stock  in  the  Delaware  &  Hudson  Canal  Com- 
pany, stock  dividends  were  made  at  three  several  times,  amounting 
in  the  aggregate  to  one  hundred  and  ninety-nine  shares.  Fifteen  ad- 
ditional shares  were  also  distributed  on  the  stock  held  in  the  Bank 
of  New  York.  The  trustee  received  the  certificates  for  these  ad- 
ditional shares  with  the  knowledge  of  Mr.  Boardman.  One  hun- 
dred and  thirty-three  shares  in  the  Delaware  &  Hudson  stock  were 
subject  to  a  payment  of  sixty  dollars  per  share,  which  was  made  by 
the  bankers  of  Mr.  Boardman,  by  his  direction,  out  of  funds  in  their 
hands.  One  hundred  dollars  per  share  was  in  like  manner  paid, 
and  in  the  same  way,  on  the  fifteen  shares  of  additional  stock  in 
the  Bank  of  New  York ;  the  dividends  previously  received  by  Mr. 
Boardman,  from  the  trust  funds,  in  each  of  those  institutions, 
being  greater  than  the  amounts  so  paid.  In  August  1860,  Mr. 
Boardman  purchased,  through  his  bankers,  for  and  on  account  of 
said  trust,  fifty  shares  of  stock  in  the  Continental  Bank  in  the 
city  of  New  York.  These  shares  were  transferred  to  the  trustee 
by  his  bankers  August  27th  1860.  The  dividends  on  said  trust 
stocks  exceeded  at  that  time  the  amount  of  the  purchase.  It  is 
expressly  found  that  this  investment  was  made  in  consequence  and 
on  account  of  the  dividends  received  from  said  trust  stocks,  and  as 
a  partial  investment  thereof,  for  the  use  and  benefit  of  his  wife. 
All  these  shares  stood  in  the  name  of  the  trustee,  down  to  the 
14th  of  February  1870,  when  Mr.  Boardman  procured  some  of 
them  to  be  transferred  to  himself  by  virtue  of  powers  of  attorney 
previously  procured  from  the  trustee. 

In  face  of  these  facts  it  surely  cannot  be  said  that  Mrs.  Board- 
man,  knowingly  and  intentionally,  gave  up  her  right  to  these  divi- 
dends. There  was  no  relinquishment,  no  abandonment.  She  was 
aware  that  her  husband  collected  them  and  disposed  of  them,  and 
she  assented  to  it.  There  are  numerous  cases,  and  of  the  highest 
authority,  in  which  it  has  been  held  that  when  the  wife  permits  her 
husband  to  receive  the  profits  of  her  separate  estate,  they  living 
together,  and  he  paying  all  the  expei\ses  of  their  domestic  estab- 
lishment, the  presumption  of  law  is,  that  it  was  the  intention  of  the 
wife  to  make  a  gift  of  those  profits  to  her  husband.  There  are 
many  cases  where  in  consequence  of  these  receipts  of  the  income 
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of  the  wife's  separate  estate,  the  husband  is  induced  to  live  at 
greater  expense  than  he  otherwise  would  have  done  ;  thus  increas- 
ing the  comforts  of  their  home,  perhaps  procuring  luxuries  for  his 
wife  as  well  as  for  himself.  To  call  the  husband  to  account,  after 
a  lapse  of  years,  for  moneys  thus  expended,  or  to  make  a  claim  on 
his  estate,  after  his  death,  in  favor  of  the  wife,  would  obviously  be 
unjust.  The  case  at  bar  differs  widely  from  all  such  cases.  Mrs. 
Boardman  assented  to  the  collection  of  the  dividends  on  her  sepa- 
rate estate  by  her  husband,  and- to  the  disposition  of  them  by  him. 

Was  her  assent  given  to  an  expenditure  of  these  dividends  for 
her  support,  or  for  that  of  the  family  ?  On  the  contrary,  it  is  ex- 
pressly  found  that  she  supposed  ho  was  investing  them  for  her 
benefit.  His  own  declarations  to  her,  with  other  facts  found  by 
the  committee,  clearly  warranted  her  in  entertaining  such  a  sup- 
position at  the  time ;  and  from  proofs  now  made,  the  fact  is  estab- 
lished beyond  doubt  or  controversy,  that  this  tnist  fund  was  in- 
creased by  these  dividends  from  time  to  time  after  the  marriage, 
till  the  year  before  the  death  of  Mr.  Boardman.  She  never  called 
for  an  account  of  these  investments,  and  made  no  inquiry  regarding 
them,  during  her  whole  married  life.  The  reason  is  given  by  the 
committee.  We  think  it  creditable  to  them  both.  Living  harmo- 
niously and  happily  together,  they  found  other  topics  of  conver- 
sation more  interesting  than  a  discussion  as  to  how  they  had  be- 
stowed, or  how  they  should  bestow,  their  increase  of  goods.  The 
just  demands  of  Mrs.  Boardman  are  not  to  be  impaired  by  her 
having  been  silent  rather  than  clamorous;  a  course  of  conduct 
which,  under  the  circumstances,  we  must  regard  as  eminently 
praiseworthy.  Nor  were  Mr.  Boardman 's  expenses  affected  in  the 
slightest  degree  by  the  receipt  of  these  dividends.  His  annual  ex- 
penditures absorbed  but  a  small  part  of  his  individual  income. 

The  right  of  Mrs.  Boardman  to  these  dividends  during  her  mar- 
ried life,  as  her  sole  and  separate  estate,  being  established,  we  dis-  ^ 
cover,  as  yet,  no  reason  why  her  claim  against  the  estate  is  not 
just  and  valid.  The  liability  for  interest  perhaps  necessarily  fol- 
lows ;  it  certainly  does  in  this  case,  for  interest  was  received.  A 
few  additional  questions,  bearing  upon  the  main  fact,  remain  how- 
ever to  be  considered. 

On  the  81st  of  January- 1870,  Mr.  Boardman  procured  from 
the  trustee  powers  of  attorney  to  convey  one  hundred  and  ninety- 
nine  shares  of  stock  in  the  Delaware  &  Hudson  Canal  Company, 
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the  accamulatioD  on  the  original  two  hundred  shares ;  fifteen  shares 
of  stock  in  the  Bank  of  New  York,  additional  to  the  original  hun- 
dred and  twenty  shares  ;  and  fifty  shares  of  stock  in  the  Continen- 
tal Bank,  previously  purchased  on  account  of  the  dividends  received 
from  said  trust  stocks,  and  as  a  partial  investment  of  the  same  for 
the  use  and  benefit  of  his  wife.  On  the  14th  of  February  1870, 
acting  under  these  powers  of  attorney,  Mr.  Boardman  caused  these 
shares  of  stock  in  the  Delaware  &  Hudson  Canal  Company  and  in 
the  Continental  Bank,  to  be  transferred  to  himself;  and  on  the 
11th  day  of  April  1870,  he  caused  the  shares  in  the  Bank  of  New 
York  to  be  transferred  to  himself  by  virtue  of  the  same  power. 
And  it  is  found  that,  at  the  time  he  applied  for  and  obtained  said 
powers  of  attorney,  and  transferred  said  stocks,  he  intended  there- 
by to  convert  the  same  to  his  own  use,  so  that  neither  said  stocks, 
nor  the  dividends  received  by  him  upon  said  original  trust  stocks, 
should  go  to  the  use  and  benefit  of  his  wife,  but  should  belong  to 
and  form  part  of  his  estate.  Of  all  these  transactions,  indeed  of 
the  existence  of  these  stocks,  as  accumulations  of,  or  as  belonging 
to,  the  trust  funds,  Mrs.  Boardman  was  wholly  ignorant  until  after 
his  death. 

We  cannot  regard  these  acts  of  Mr.  Boardman  as  materially 
afiecting  the  rights  of  Mrs.  Boardman.  At  the  most,  they  amount 
to  no  more  than  an  assertion  of  his  rights,  as  he  understood  them, 
to  those  trust  funds  and  accumulated  dividends ;  his  construction 
of  the  ante-nuptial  contract.  It  should  be  borne  in  mind  that 
during  all  his  previous  married  life,  then  approaching  thirteen 
years,  he  had  given  this  contract  a  totally  difierent  interpretation  ; 
had  recognised  and  treated  these  dividends  as  she  had,  as  hers,  not 
as  his.  This  late,  sudden  and  unexplained  change  of  views, 
wrought  out  in  secret,  so  far  as  she  was  concerned,  cannot  and 
should  not  increase  any  right  of  his  or  diminish  any  right  of  hers. 

But  the  will  of  Mr.  Boardman,  made  in  connection  with  these 
transactions,  on  the  19th  of  March  1870,  makes  provision  for 
Mrs.  Boardman,  which,  it  is  insisted,  she  cannot  accept,  as  she  haa 
done,  and  also  be  entitled  to  the  allowance  of  this  claim. 

In  the  first  item  of  this  will  the  testator  says : — "  The  settlement 
I  made  with  my  dear  wife,  Lucy  H.  Boardman,  before  our  intermar- 
riage, in  lieu  of  dower,  is  hereby  confirmed  ;  and  in  addition  to  the 
provision  therein  made  for  her,  I  hereby  give  and  devise  to  her  the 
mansion-house,  grounds,"  &c.,  &c.     Then  follow  other  bequests ; 
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then  this  clause: — "My  intention  and  object  was  and  is,  to  make 
abundant  provision  for  the  support  and  comfort  of  my  dear  wife, 
by  the  three  preceding  items,  in  lieu  of  dower,  or  share  in  my 
real  or  personal  estate."  He  then  disposes  of  the  residue  of  his 
estate,  making  no  other  or  further  allusion  to  his  wife. 

While  it  is  quite  plain  that  by  accepting  the  provision  made  for 
her  in  this  will  the  widow  is  cut  off  from  dower,  we  discover  nothing 
in  the  entire  document  which  bars  her  from  presenting  and  enforce 
ing  any  legitimate  claim,  by  way  of  indebtedness,  which  she  may 
have  against  the  estate.  Besides,  the  will  confirms  this  mavriage 
settlement,  and  directs  all  just  claims  and  expenses  to  be  paid.  So 
far,  therefore,  from  finding  any  impediment  to  the  payment  of  this 
claim  within  the  will  itself,  we  should  say,  looking  to  that  instru- 
ment alone,  that  the  testator  directed  that  it  should  be  paid. 

Highly  respectable  authorities,  certainly,  are  not  wanting  to 
show  that  we  are  not  at  liberty  to  go  outside  of  what  is  technically 
styled  the  four  corners  of  a  will,  in  a  case  of  this  description,  to  get 
at  the  intention  of  the  testator.  That  may  be  the  safer  and  better 
rule,  but,  as  we  reach  the  same  result  in  either  event,  we  prefer 
not  to  put  the  case  solely  on  that  ground. 

Going  outside  of  this  will,  it  appears  that  the  testator  did  not 
suppose  that  this  claim  would  be  made  against  his  estate  ;  that  the 
clauses  in  it  relating  to  his  widow  were  placed  there  in  the  belief 
that  it  wSuld  not  be  made.  Perhaps  it  is  no  assumption  under  these 
circumstances  to  say  that  the  testator  then  regarded  the  claim  as 
invalid  ;  that  if  presented  it  would  not  be  allowed.  Had  he  known 
that  the  law  would  have  pronounced  the  claim  good,  and  that  his 
estate  was  responsible  for  it,  can  any  one  say  that  he  would  not 
have  said  to  his  executors,  pay  it  ?  But  then  he  would  have  altered 
his  will.  That  is  possible,  but  what  would  the  alteration  have 
been  ?  Is  any  bne  warranted  in  saying  that  he  would  have  made  no 
bequest  whatever  to  his  wife?  If  any,  how  much  ?  Taking  out 
this  claim,  his  estate  had  more  than  doubled  during  his  married 
life.  On  reflection,  is  it  certain  that  he  would  have  diminished  the 
amount  given  to  his  wife  ? 

But  it  is  idle  to  wander  in  this  field  of  conjecture.  That  the 
will  gives  the  widow  the  original  trust  fund,  and  certain  specified 
amounts  in  addition,  is  agreed.  Let  the  provisions  of  the  will  be 
carried  out,  and  let  this  claim  stand  on  its  own  merits. 

But  it  is  said  that  the  provisions  of  this  will,  in  favor  of  Mrs. 
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Boardman,  were  made  known  to  her,  and  that  she  expressed  her- 
self fully  satisfied  with  them.  We  see  nothing  in  that  to  bar  this 
claim.  She  was  not  asked  to  relinquish  it,  and  did  not  suppose 
that  she  had  relinquished  it.  Nor  do  we  think  that  the  doctrine 
of  election  applies  in  this  case.  The  amount  received  by  the  resi- 
.  duary  legatees  will,  no  doubt,  be  diminished  by  the  payment  of 
this  claim ;  but  we  do  not  think  that  the  assertion  of  it  violates  the 
familiar  principle  which  forbids  one,  after  taking  a  beneficial 
interest  under  a  will,  from  setting  up  a  right  or  claim  which  shall 
defeat  the  effect  and  operation  of  that  will. 

The  Statute  of  Limitations  presents  no  bar.  As  against  the  trus- 
tee no  right  of  action  has  accrued.  Mr.  Boardman  held  this  money 
by  power  of  attorney  from  the  trustee,  and  was  in  the  place  of  the 
trustee.  He  exerted  no  power  as  husband,  nor  as  such  did  he 
attempt  to  exert  any,  prior  to  1870 ;  when,  and  not  before,  if  her 
rights  were  not  saved  by  coverture,  the  statute  began  to  run. 

We  advise  the  Superior  Court  to  make  the  corrections  in  the 
items  of  this  account  suggested  in  the  report  of  the  committee ; 
and  then  to  aflSrm  the  decree  of  the  Court  of  Probate. 


The  foregoing  opinion  presents  some 
practical  questions  in  regard  to  the  sepa- 
rate property  of  the  wife,  under  marriage 
gettlemenU,  and  agreements  on  the  part 
of  the  husband  to  keep  property  exclu- 
siyely  for  her  use,  which  have  not  yet 
ceased  to  be  of  interest  to  the  profession. 
In  the  present  case,  where  the  husband's 
estate  was  so  large  as  not,  in  any  sense, 
to  require  to  use  the  income  of  the  wife's 
separate  property  in  the  current  ex- 
penses of  the  family,  it  seems  very  pro- 
per to  hold  his  estate  accountable  for  all 
such  income,  and  the  interest  upon  it,  al- 
though received  many  years  before  his 
decease,  and  not  set  apart,  in  any  such 
way,  as  to  indicate  the  purpose  of  secur- 
ing it  for  tlie  separate  use  of  the  wife. 
But  in  any  case,  where  the  income  of 
the  wife's  separate  property  was  reason- 
ably needful  for  the  support  of  the  fam- 
ily and  had  been  paid  to  the  husband 
and  expended  by  him  for  that  purpose, 
without  objection  on  the  part  of  the  wife, 
which  must  be  regarded  us  amounting  to 


acquiescence  in  such  use,  on  her  part,  it 
would  seem  very  unreasonable  and  unjust 
to  demand  the  same  rule  of  acconnta- 
bility  on  his  part.  It  may  be  said,  that 
the  rule  of  responsibility  on  |he  part  of 
the  husband,  for  the  income  of  the  wife's 
separate  estate,  must  be  the  same  in  all 
cases.  That  may  be  true,  as  a  rule  of 
law.  He  is,  perhaps,  presumptively  ac- 
countable for  all  which  comes  to  his 
hands,  and  is  to  be  held  accountable  to 
the  same  extent  as  any  other  agent. 
But  this  accountability,  as  the  agent  of 
the  wife,  in  the  receipt  of  the  money,  may 
be  answered  by  showing  that  the  agency 
also  existed  in  regard  to  the  expenditure 
of  the  same.  And  it  would  be  very  un- 
satisfactory to  hold,  that  while  the  family 
were  maintained  and  the  wife  supplied 
with  necessary  paraphernalia  and  pin-mo- 
ney by  the  husband,  he  was  all  the  time 
to  be  held  responsible  for  the  same  money 
which  she  had  thus  expended,  when  his 
means  were  so  narrow  that  he  could  not 
have  supported  his  wife  and  family  in 
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the  way  he  did  without  the  use  of  the  band's  estate,  which  he  never  expected  to 

income  of  her  separate  estate,  and  that  bear,  and  which  in  justice  to  his  credit- 

this  was  known  to  his  wife  at  the  time,  ors  his  e«tate  ought  never  to  bear.     If 

We  need  not  refer  to  the  cases  upon  this  the  present  case  involved  any  such  prin- 

point,  since  they  are  of  almost  ioAnite  ciple  we  should  desire  to  s^e  the  rea- 

variety,  no  two   being  alike  precisely,  sons  of  our  dissent  more  at  length.    But 

and  some  of  them  seeming  to  be  decided  as  no  such  question  here  arises,  we  nhnll 

rather  upon  the  principle  of  affording  a  content  ourselves  by  protesting  a^aiii>t 

support  for  the  wife  and  family  in  the  its  receiving  any  such  application, 

future,  by  placing  a  burden  upon  tbehus-  I.  F.  H. 


Supreme  Court  of  Montana. 

THE  TERRITORY  OP  MONTANA,  Plaintiff  and  Respondent,  v.  3000 
FEET  OF  MINING  GROUND,  and  FOUK  LEB,  Defendant  and  Ap- 
pellant. 

The  territories,  even  after  being  organised  by  Congress,  possess  none  of  the  at* 
tributes  of  si*vcreignty.  They  cannot,  therefore,  enact  laws  for  the  forfeiture  of 
lands  of  aliens. 

The  nature  and  extent  of  territorial  governments  discussed,  their  powers  defined 
and  explained. 

This  was  an  action  brought  under  an  act  of  tbe  territorial  legis- 
lature, entitled  "  An  Act  to  provide  for  the  forfeiture  to  the  terri- 
tory of  placer  mines  held  by  aliens,"  Codified  Statutes  p.  593, 
The  act  substantially  provides  that  no  alien  shall  be  allowed  to 
acquire  any  title,  interest  or  possessory  or  other  right  to  any  placer 
mine  or  claim,  or  to  the  profits  or  proceeds  thereof  in  this  territory, 
and  that  whenever  it  shall  be  made  to  appear  to  any  district  at- 
torney, that  any  alien  is  in  possession,  occupation,  use  or  enjoy- 
ment of  any  placer  mine  or  claim  within  the  district  of  such 
district  attorney,  or  that  any  alien  claims  any  right,  title  or  interest 
in  or  to  any  such  mine  or  claim,  by  pre-emption,  location,  acquisi- 
tion, or  by  gift,  grant,  bargain,  sale,  conveyance,  transfer,  assign- 
ment, lease  or  mortgage,  it  shall  be  the  special  duty  of  such  district 
attorney  forthwith,  to  institute  in  the  District  Court  of  the  proper 
county,  an  action  in  the  name  of  the  territory,  against  such  placer 
fnine  or  claiI^  for  the  forfeiture  thereof  to  the  territory.  And  the 
act  further  provides,  that  if  upon  the  trial  it  shall  be  made  to 
appear  that  the  mine  or  claim  in  question  is  occupied,  possessed 
or  claimed  by  an  alien,  or  that  any  right  or  interest  therein,  has 
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been  sought  to  be  conveyed  to  or  vested  in  such  alien,  or  in  any 
one  for  his  use  or  benefit,  the  court  shall  thereupon  render  a  judg- 
ment of  forfeiture  to  the  territory  of  such  mine  or  claim,  of  what- 
ever right,  title  or  interest  the  alien  would  have  acquired  had  he 
been  a  citizen,  and  upon  this  judgment  there  shall  be  an  execution 
and  sale  for  the  benefit  of  the  territory,  and  the  proceeds  of  such 
sale  shall  be  paid  into  the  territorial  treasury  for  the  use  of  the 
territory. 

The  complaint  in  this  case  set  forth  the  necessary  averments 
under  this  statute,  alleging  that  the  defendant  Fouk  Lee  is  an 
alien  and  a  subject  of  the  Chinese  Empire,  and  that  he  purchased 
of  one  Steams,  and  by  virtue  of  such  purchase  now  holds,  claims, 
occupies  and  is  possessed  of  3000  feet  of  placer  mining  ground  in 
the  complaint  described.  There  was  a  demurrer  to  the  complaint 
which  was  overruled  and  judgment  was  rendered  for  the  plaintiff, 
that  the  mining  ground  described  in  the  complaint  be  forfeited  to 
the  territory  and  sold  in  pursuance  of  the  provisions  of  the  act 
aforesaid.  From  this  judgment  the  defendant  appealed  to  this 
court. 

The  opinion  of  the  court  was  delivered  by 

Wade,  C.  J. — By  this  appeal  we  are  called  upon  to  determine 
the  validity  of  the  statute  under  and  in  pursuance  of  which  the 
action  was  brought  and  prosecuted  to  judgment ;  and  in  making 
this  investigation  it  will  be  convenient  to  inquire:  First,  what 
were  the  rights  and  disabilities  of  aliens  in  this  territory  prior  to 
the  enactment  of  this  statute.  Second,  as  to  the  power  of  the 
territorial  legislature  to  enact  a  law  of  this  character ;  and  Third, 
Is  the  act  in  question  in  harmony  with  the  Organic  Act  of  the 
territory. 

1st.  As  to  the  right  of  an  alien  to  purchase  and  hold  real  pro- 
perty, it  may  be  stated  as  a  general  principle  deducible  from  the 
authorities,  that  alienage  is  a  disability  that  can  only  be  taken 
^  advantage  of  by  the  government,  or  the  sovereign  power  in  a  state, 
and  that  the  real  property  purchased  by  an  alien  does  not  vest  in 
the  government  until  office  found,  that  is,  until  a  proceeding  before 
a  jury  to  inquire  as  to  the  question  of  alienage,  and  until  such 
inquiry  by  the  government  the  alien  is  seised,  and  may  protect 
and  defend  his  property  as  a  citizen,  and  may  institute  actions, 
and  prosecute  suits  under  the  laws  for  this  purpose,  and  that  as  to 
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sales  and  transfers  of  real  estate  bj  or  to  aliens,  they  stand  upon 
the  same  footing  as  sales  and  transfers  made  by  citizens,  subject 
only  to  the  right  of  the  sovereign  power  of  the  government  to  in- 
stitute proceedings  to  cause  a  forfeiture. 

This  proposition  is  sustained  in  2  Blackstone  249.  note  18, 
wherein  it  is  asserted  that  the  law  as  to  purchases  by  aliens  is 
shortly  this,  that  the  purchase  vests  the  land  in  the  alien,  but 
subject  to  be  divested  out  of  him  for  the  benefit  of  the  Crown,  by 
the  finding  of  an  inquisition  in  the  Exchequer.  An  alien  may  be 
grantee  in  a  deed,  though  his  holding  is  precarious,  for  on  oflSce 
found  the  king  shall  have  it  by  his  prerogative :  2  Blackstone  293, 
note  14 ;  Coke  Litt.  2  b. ;  5  Co.  62 ;  1  Leon  47. 

**  If,*'  says  Lord  CoKB  (Co.  Litt.  2),  "  an  alien  purchase  houses, 
lands,  tenements,  or  hereditaments,  to  him  and  his  heirs,  albeit  he 
can  have  no  heirs,  yet  he  is  of  capacity  to  take  a  fee  simple,  but 
not  to  hold,  for  upon  office  found,  that  is,  upon  the  inquest  of  a 
proper  jury,  the  king  shall  have  it  by  his  prerogative,  of  whomso- 
ever the  land  is  holden,  and  .so  it  is,  if  the  alien  doth  purchase 
land  and  die,  the  law  doth  cast  the  freehold  upon  tlic  king,"  but 
the  estate  purchased  by  an  alien  does  not  vest  in  the  king  until 
office  found,  until  which  time  the  alien  is  seised,  and  may  sustain 
actions  for  injuries  to  the  property:  5  Co.  52  b.;  1  Leon.  47; 
2  Blackstone  293,  note  10. 

An  alien  may  purchase  lands  and  hold  them  against  all  the 
world,  but  the  state,  nor  can  he  be  divested  of  his  estate  even  by 
the  state  until  after  formal  proceedings  called  '*  office  found." 
And  until  that  is  done,  may  sell  and  convey  or  devise  the  lands, 
and  pass  a  good  title  to  the  same :  1  Wash.  Real  Prop.  50,  and 
authorities  there  cited.  An  alien  friend  is  entitled  at  common  law, 
not  only  to  take  and  hold  real  estate,  until  office  found,  but  to 
maintain  an  action  for  its  recovery  in  case  of  an  intrusion  by  an 
individual :  Braditreet  v.  Supervisors  of  Oneida  Co.,  13  Wend. 
646.  In  the  case  of  McCreerys  Lessee  v.  Allender,  4  Harris  & 
McHenry  409,  the  Supreme  Court  of  Maryland  decided  that  the 
title  of  an  alien  friend  is  good  against  everybody  but  the  state, 
and  that  his  right  and  possession  could  not  be  divested  but  by 
office  found,  or  some  act  done  by  the  state  to  acquire  possession, 
and  judgment  was  given  for  the  plaintiff  who  was  an  alien  and  a 
British  subject.     See  also  The  People  v.  Folsom,  5  Cal.  678. 

This  question  has  also  been  passed  upon  by  the  Supreme  Court 
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of  the  United  States :  Craige  v.  Leslie  et  aLy  3  Wheaton  563,  and 
the  foregoing  propositions  fully  and  clearly  sustained.  Alienage 
then  is  not  a  disability  that  can  be  taken  advantage  of  by  a  private 
individual,  and  as  between  citizen  and  alien,  their  titles  are  equally 
sacred  and  secure,  and  equally  entitled  to  the  protection  of  the 
law.  Only  the  sovereign  power  of  the  state  or  government  can 
demand  forfeituro  of  an  alien's  property,  and  this  authority  pro- 
ceeds from  the  right  of  self-protection  which  inheres  in  every 
government,  giving  it  the  power  of  self-preservation.  But  this  is 
a  great  sovereign  prerogative  right,  which  belongs  only  to  the 
supreme  power  in  a  state,  and  cannot  be  exercised  by  any  subordi- 
nate, secondary  or  limited  depositary  of  power.  The  authority 
to  naturalize,  and  to  impose  disabilities  upon  aliens,  belongs  alone 
to  sovereign  power,  and  this  leads  us  to  the  discussion  of  the 
second  proposition  concerning  the  sovereignty  of  a  territory. 

2.  Does  the  territory  of  Montana  possess  the  inherent  sovereign 
power,  necessary  to  enable  it  to  cause  the  forfeiture  to  itself  of 
the  property  of  aliens  situate  within  its  territorial  limits?  and 
does  it  possess  the  power  to  forfeit  to  its  own  use  and  benefit,  pro- 
perty that  never  belonged  to  the  territory,  in  which  the  territory 
never  had  any  interest,  the  title  to  which  still  remains  in  the 
United  States,  subject  only  to  a  possessory  easement  acquired  by 
individuals  by  leave  and  license  granted  by  the  General  Govern- 
ment? In  other  words,  can  the  territory  forfeit  to  its  own  use 
and  thereby  become  the  owner  of  property  which  the  government 
in  its  liberality  granted  only  to  citizens,  and  to  those  who  have 
declared  their  intention  to  become  such,  and  if  there  is  a  forfeiture 
of  this  possessory  title  which  the  government  has  granted  to  indi- 
viduals, does  not  the  property  forfeited  necessarily  revert  back  to 
the  General  Go\^ernment,  the  original  grantor  ?  The  solution  of 
these  questions  necessarily  leads  to  a  discussion  of  the  sovereignty 
of  a  territory  under  the  Constitution  and  government  of  the  Unite<i 
States.  Before  entering  upon  this  subject,  however,  we  wish  to 
premise,  by  saying  that,  primarily,  the  General  Government  is  the 
owner  of  all  the  soil  within  its  territorial  limits,  and  that  it  is  the 
fountain  and  source  from  whence  all  title  to  the  soil  is  acquired, 
and  that  by  reason  of  this  fact,  the  right  of  forfeiture  vests  in  the 
sovereign  power  of  the  General  Government,  and  the  particular 
inquiry  now  is,  are  the  organized  territories  belonging  to  the 
United  States,  clothed  with  this  sovereign  power  ? 
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What  do  we  mean  by  the  term  sovereignty  ?  It  is  the  exercise 
of,  or  right  to  exercise  supreme  power,  dominion,  sway,  and  as 
applied  to  a  state,  it  is  the  right  to  exercise  supreme  power, 
dominion,  authority.  Says  Yattel  in  his  treatise  on  the  Law  of 
Nations,  *'  Nations  or  states  aro  bodies  politic ;  sqcieties  of  men 
united  together  for  the  purpose  of  promoting  their  mutual  safety 
and  advantage  by  the  joint  efforts  of  their  mutual  strength.  Such  • 
a  society  has  her  affairs  and  interests ;  she  deliberates  and  takes 
resolutions  in  common,  thus  becoming  a  moral  person  who  possesses 
an  understanding  and  a  will  peculiar  to  herself.  From  the  very 
design  that  induces  a  number  of. men  to  form  a  society  Ifhich  has 
its  common  interests,  and  which  is  to  act  in  concert,  it  is  necessary 
that  there  should  be  established  a  public  authority,  to  order  and 
direct  what  is  to  bo  done  by  each,  in  relation  to  the  end  of  the 
association.  This  political  authority  is  the  Sovereignty.''  And 
this  sovereignty  we  may  add  is  the  elemental  prerogative  of  a 
nation  ;  an  essential  attribute  that  gives  to  it  being,  life  and  char- 
acter, and  without  which  it  can  have  no  existence.  Sovereignty 
makes  a  nation  ;  it  forms  a  state,  and  the  lack  of  it  makes  a  colony, 
a  province,  a  dependence.  Sovereignty  implie?  the  right  to  make 
laws,  and  to  enforce  them,  and  the  laws  it  enacts  cannot  be  modi- 
fied, altered  or  abolished  except  by  the  same  supreme  power  which 
enacts  them.  To  this  power  belongs  the  authority  to  define  the 
rights  of  persons,  and  it  may  regulate  the  manner  and  circum- 
stances under  which  property  is  held,  and  may  direct  the  modes 
of  administering  justice.  To  this  power  belongs  the  right  to  de- 
clare war ;  to  raise  and  support  armies ;  to  make  treaties  of  peace, 
and  to  use  all  necessary  means  to  self-preservation  and  protection. 
Sovereignty  then  signifies  independence,  absolute  freedom  and  lib- 
erty, and  a  superiority  to,  and  exemption  from  every  foreign  or 
extraneous  influence.  Every  nation,  like  every  individual,  pos- 
sesses the  inherent  right  of  self-defence,  and  for  this  purpose  it 
may  use  or  destroy  the  property  of  its  citizens,  and  to  this  power 
of  a  nation  may  be  referred  its  right  to  make  laws  of  escheat 
and  forfeiture,  providing  when  and  under  what  circumstances  pro-> 
pcrty  shall  become  forfeited  to  the  state.  The  authority  to  enact 
laws  of  forfeiture  is  a  sovereign  prerogative,  and  belongs  only  to 
the  supreme  power  of  a  nation.  Is  this  sovereign  power  lodged 
in  the  territory  of  Montana?  The  region  of  country  now  in 
eluded  within  the  limits  of  this  territory  was  acquired  by  the 
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United  States  from  France  by  virtue  of  the  Loaiaiana  purchase 
in  1803.  Out  of  tliis  vast  region,  thus  acquired,  several  states 
have  been  forme  I  and  admitted  into  the  Union,  while  in  the  rest 
of  this  territory,  temporary  governments  have  been  established  by 
Congress  preparatory  to  their  admission  as  states.  By  what  au- 
thority does  Congress  thus  assume  to  exercise  jurisdiction  and 
control  over  the  several  territories  belonging  to  the  government  ? 
We  might  well  argue  that  the  right  to  acquire  territory  implied 
the  right  to  govern  it,  and  if  there  was  no  controlling  law  on  the 
subject,  it  might  be  well  said  that  if  the  United  States  has  the 
right  to  purchase  territory  from  a  foreign  power,  it  could,  after  the 
purchase,  exercise  absolute  dominion  and  authority  over  the  pro- 
perty so  purchased;  but  we  are  not  compelled  to  resort  to  any  im- 
plied power  in  determining  the  source  of  authority  over  the  terri- 
tories. Section  3,  Article  4,  of  the  Constitution  provides  that 
Congress  shall  have  power  to  dispose  of,  and  make  all  needful  rules 
and  regulations  respecting  the  territories  or  other  property  belong- 
ing to  the  United  States.  Under  and  by  virtue  of  this  clause  of 
the  Constitution,  from  time  to  time.  Congress  has  authorized  and 
established  temporary  governments  for  the  territories,  the  first  of 
which  was  provided  by  the  Ordinance  of  1787,  and  afterwards 
adopted  by  Congress,  and  from  thence  continuously  until  the 
present  time.  The  governments  thus  established  werd  and  are 
temporary  in  their  character,  and  only  designed  to  subserve  a 
temporary  purpose.  These  governments  were,  and  now  are,  and 
at  all  times  have  been,  under  the  complete  control  of  Congress, 
and  subject  to  abolition,  modification  or  change,  at  the  behest  of 
the  power  which  created  them,  and  the  laws  enacted  by  the  terri- 
torial legislatures  are  alike  subject  to  modification  or  repeal  by 
the  action  of  Congress.  These  inherent  infirmities  in  the  govern- 
ments and  legislative  enactments  of  the  territories,  at  once  rob 
them  of  all  the  essential  attributes  of  sovereignty,  and  make  them 
provinces  over  which  the  United  States  exercises  supreme  control. 
Under  and  by  virtue  of  this  clause  of  the  Constitution  above  recited, 
^Jongrcss  could  sell  and  dispose  of  a  territory  to  a  foreign  power, 
and  not  only  can  it  make  all  needful  rules  and  regulations  con- 
cerning the  territories,  but  can  also  abolish  them,  and  the  rules 
and  regulations  made  by  Congress  are  enacted  laws,  and  congres- 
sional rules  for  the  territories  can  be  made  in  no  other  manner. 
With  these  sovereign  powers  residing  in  the  General  Government, 
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it  seetiis  idle  to  contend  that  a  territory  is  sovereign  and  supreme 
in  any  department  of  its  authority.  These  views  and  principles 
seem  to  be  well  supported  by  authority.  Chancellor  Kbnt,  com- 
menting upon  the  territories  belonging  to  the  United  States,  says, 
Vol.  1,  p.  427,  "  with  respect  to  the  vast  territories  belonging  to 
the  United  States,  Congress  have  assumed  to  exercise  over  them 
supreme  powers  of  sovereignty;  exclusive  and  unlimited  power 
of  legislation  is  given  to  Congress  by  the  Constitution  and  sanc- 
tioned by  judicial  decision.  *  *  The  general  sovereignty  existing 
in  the  government  of  the  Unit^  States  over  the  territories  is 
founded  on  the  Constitution,  which  declared  that  Congress  should 
have  power  to  dispose  of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territories.  *  *  *  It  would  seem  from  these 
various  Congressional  regulations  of  the  territories  belonging  to 
the  United  States,  tiiat  Congress  have  supreme  power  in  the  gov- 
ernment of  them,  depending  upon  the  exercise  of  their  sound 
discretion." 

The  government  of  the  United  States,  which  can  acquire  terri- 
tory by  conquest,  must  as  an  inevitable  consequence  possess  the 
power  to  govern  it.  The  territories  must  be  under  the  jurisdiction 
and  dominion  of  the  Union,  or  be  without  any  government ;  for 
the  territories  do  not  when  acquired  become  entitled  to  self-gov- 
ernment, and  they  are  not  subject  to  the  jurisdiction  of  any  state. 
They  fall  under  the  power  given  to  Congress  by  the  Constitution : 
American  In$.  Co.  v.  Oarterj  1  Peters  611.  In  the  same  case. 
Chief  Justice  Marshall  says,  that  Congress  legislating  for  the 
territories,  exercises  for  them  the  combined  powers  of  the  general 
and  state  governments.  Neither  can  it  be  said  that  Congress  in 
giving  to  the  territories  an  Organic  Act,  delegates  any  of  its 
sovereign  authority,  for  not  only  can  the  Organic  Acts  be  altered 
or  abolished,  but  all  laws  made  under  and  by  virtue  thereof,  by 
the  territorial  legislatures  are  subject  to  Congressional  supervision, 
showing  that  sovereignty  alone  resides  with  Congress. 

It  may,  however,  be  said  that  a  territory  is  a  distinct  political 
society,  and  therefore  sovereign  in  its  action,  except  as  limited  by 
the  Organic  Act,  as  the  states  of  the  Union  are  sovereign,  except 
as  limited  by  the  Federal  Constitution.  To  this  it  may  be  answered 
that  fovereignty  does  not  abide  with  the  territory  for  the  reason 
that  its  action  is  subject  to  approval  or  disapproval  by  a  higher 
authority,  while  Congress  exercises  and  can  exercise  no  authority 
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whatever  over  the  enactments  of  a  state  legislature.  To  the 
people  of  a  state  in  the  Union,  is  secured  the  right  of  self-govern- 
ment, while  the  people  of  the  territories  have  not  this  right,  and 
depend  for  their  government  on  the  will  of  Congress.  The  state 
regulates  its  own  internal  concerns,  while  Cpngress  directs  the 
internal  affairs  of  a  territory.  In  a  territory  the  courts  have  no 
•final  jurisdiction,  an  appeal  being  allowed  to  the  Supreme  Court 
of  the  United  States  in  every  case,  only  limited  by  the  amount 
involved ;  the  legislature  acts  with  limited  and  contracted  au- 
thority, and  all  its  laws  and  statutes  are  subject  to  the  approval 
or  disapproval  of  Congress,  and  the  power  of  the  executive  and 
the  tenure  of  his  office  are  likewise  subject  to  the  sovereign  power 
and  will  of  Congress  and  the  President,  and  in  nothing  pertaining 
to  the  existence,  organization  or  power  of  a  territory  is  it  sov- 
ereign and  master  of  itself.  The  General  Government  may  sell  it 
to  a  foreign  power;  may  abolish  its  government;  may  annex  it 
to  another  territory,  or  may  divide  or  change  its  form  of  govern- 
ment ;  the  executive  is  the  mere  creature  of  the  President  and 
the  Senate ;  its  Organic  Act  creating  a  judiciary  and  a  local  legis- 
lature, may  at  any  time  be  altered  or  abolished.  Therefore  it  is, 
that  a  territory  has  no  sovereign  power  or  authority  whatever,  and 
hence  has  no  authority  to  impose  disabilities  upon  aliens  within 
its  limits,  and  much  less  has  it  ihe  right  to  confiscate  to  its  own 
use  and  benefit  their  property.  Laws  providing  for  the  forfeiture 
of  real  estate,  or  any  interest  therein,  while  yet  the  title  remains 
in  the  United  States,  and  while  if  any  forfeiture  is  had  the  pro- 
perty rightfully  reverts  to  the  original  owner  and  proprietor,  do 
not  come  within  the  scope  of  rightful  subjects  for  territorial  legis- 
lation ;  for  legislation  upon  this  subject,  by  every  analogy,  belongs 
exclusively  to  Congress.  Before  the  passage  of  this  act  of  the 
territorial  legislature,  forfeiting  the  property  of  aliens  within  the 
territory,  the  alien  could  hold,  and  did  hold  and  enjoy  the  posses- . 
sory  title  to  mining  claims,  procuring  such  titles  by  purchase, 
which  title  was  an  easement  therein,  the  remainder  of  the  title  be- 
longing to  the  United  States,  so  that  the  alien  and  the  government 
taken  together  owned  the  complete  title.  The  territory  had  no 
interest  whatever  in  the  claims  held  by  aliens,  or  by  any  other 
persons,  and  no  title  or  shadow  of  title  thereto  ;  but  by  the  oper- 
ation of  this  statute  the  territory  becomes  the  owner  of  the  pos- 
sessory title  which  is,  or  may  be  the  entire  equitable  interest,  and 
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is  authorized  to  sell  the  same  for  its  own  use,  so  that  by  the  force 
of  this  statute,  it  becomes  the  owner  of  property  in  which  it  never 
had  any  interest,  and  which  never  belonged  to  it,  and  it  forfeits 
the  property  of  an  alien  and  calls  it  its  own,  while  if  any  forfeit- 
ure takes  place  for  any  reason  whatever,  the  property  thus  for- 
feited necessarily  belongs  to  the  United  States.  The  territory 
cannot  acquire  title  to  property,  that  does  not  and  never  did  belong 
to  it,  so  easily  as  this.  There  might  be  reason  and  plausibility  in 
a. statute  of  this  kind  providing  the  territory  was  clothed  with 
sovereign  power,  and  owned  the  paramount  title  to  the  property 
sought  to  be  confiscated,  but  in  the  absence  of  soveireignty,  and 
in  the  absence  of  any  title  or  interest  in  thtf  property,  and  while 
the  General  Government  is  yet  the  owner  of  the  legal  title,  and 
while,  if  any  interest  in  the  property  is  forfeited,  it  naturally  and 
rightfully  reverts  to  the  sovereign,  the  General  Government,  who 
holds  the  paramount  title  to  all  the  property  within  its  limits,  it 
certainly  is  an  unwarrantable  exercise  of  power  for  the  temporary 
government  of  a  territory  to  undertake  by  forfeiture,  to  convert  to 
its  own  use  property  which,  if  subject  to  forfeiture  at  all,  should 
be  forfeited  to  the  government  of  the  United  States,  Unquestion- 
ably Congress  could  enact  and  enforce  a  law  similar  in  its  provisions 
to  the  one  under  consideration,  because  it  is  clothed  with  the  neces- 
sary power,  and  because  the  unoccupied  lands  in  the  territories 
belong  to  the  government,  and  it  has  the  right  to  say  who  shall 
possess  such  lands,  and  exercising  this  right  by  the  Act  of  July 
26th  1866,  the  government  authorized  citizens  and  those  persons 
who  have  declared  their  intentions  to  become  such  to  enter  upon, 
explore  and  possess  such  unoccupied  mineral  lands,  and  if  persons 
not  authorized  by  this  act,  enter  upon  such  lands,  or  if  they  ac^ 
quire  by  purchase  the  possessory  title  to  the  same,  and  thereby 
the  lands  become  subject  to  forfeiture,  it  is  a  matter  for  the  Gen- 
eral Government  to  take  action  in  relation  to,  and  in  which  the 
territory  has  no  right,  and  no  interest. 

It  will  be  observed  that  this  Act  of  Congress  does  not  prohibit 
citizens  who  rightfully  acquire  this  possessory  title,  from  selling 
and  transferring  the  same  to  aliens,  or  to  any  other  persons.  But 
with  no  statute  upon  the  subject,  and  by  virtue  of  the  common  law, 
if  an  alien  takes  a  title  to  a  possessory  right  in  any  such  lands, 
upon  proper  inquisition  before  a  jury,  or  upon  oflBce  found,  such 
title  could  be  forfeited  to  the  government,  and  this  sovereign  right 
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belonging  to  the  General  Government,  the  sovereignty  of  the  terri- 
tories as  to  this  matter  is  necessarily  excluded.  Only  those  per- 
sons authorized  by  the  Act  of  July  26th  1866,  are  licensed  to 
enter  upon,  explore  and  possess  the  mineral  lands  belonging  to  the 
United  States.  The  persons  given  this  right  by  virtue  of  this  act, 
are  citizens,  and  those  who  have  declared  their  intention  to  become 
citizens.  All  others  by  necessary  implication  are  excluded,  and 
this  exclusion  would  apply  to  a  state,  or  a  territory,  as  well  as  to  an 
alien,  and  the  very  terms  of  the  act  that  exclude  aliens  frona  en- 
tering, also  exclude  the  territory  from  holding  the  possessory  title 
to  the  mineral  lands,  and  an  action  for  forfeiture  by  the  General 
Gt>vernment  against  the  territory  in  such  case  would  be  much  more 
appropriate  than  such  an  action  by  the  territory  against  an  alien. 

The  territory  lacks  three  essential  elements  necessary  and  re- 
quisite, in  order  to  enable  it  to  maintain  this  action,  and  in  order 
to  give  validity  to  this  statute.  First,  the  sovereign  power  and 
authority  to  confiscate  and  forfeit  to  itself  property,  and  especially 
property  in  which  it  has  no  interest  and  no  title,  the  sovereignty 
of  the  United  States  and  its  title  necessarily  excluding  any  action 
by  the  territory.  Second,  the  territory  is  not  the  party  in  interest, 
and  is  officiously  meddling  with  what  does  not  concern  it;  and 
Third,  the  inability  of  the  territory  under  the  Act  of  1866,  to  take 
and  to  hold  the  possessory  title  to  the  mineral  lands  belonging  to 
the  United  States. 

It  is  argued  that  this  statute  of  the  territory  does  not  conflict 
with  the  Act  of  Congress  of  1866,  which  provides  that  only  citi- 
zens and  those  who  have  declared  their  intention  to  become  citizens, 
shall  have  the  right  to  enter  upon  and  possess  the  mineral  lands ; 
and  that  this  statute  confiscating  the  possessory  title  of  aliens  is 
only  in  aid  of  the  Act  of  Congress.  But  it  will  be  observed  that 
the  Act  of  1866  does  not  authorize  the  forfeiture  of  the  title  of 
aliens,  and  if  it  did  the  forfeiture  would  take  place  to  the  United 
States,  and  the  territory  could  take  no  action  in  the  matter  unless 
specially  authorized  by  Congress.  The  territory  is  not  called  upon 
to  aid  Congress  or  the  executive  in  the  execution  or  enforcement 
of  the  laws  of  the  General  Government,  and  the  voluntary  aid  of 
the  territory  is  without  authority,  without  reason  and  therefore 

void. 

3.  Is  the  statute  in  question  in  harmony  with  the  Organic  Act 
>r  the  territory  ?     The  Organic  Act  provides,  section  6,  that  the 
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territorial  legislature  shall  pass  no  law  interfering  with  the  primary 
disposal  of  the  soil.  Notwithstanding  the  Organic  Act,  whereby  a 
temporary  government  is  created  for  the  territory,  the  General 
Government,  being  the  owner  of  the  soil,  still  retains  its  ownership, 
and  has  made  all  the  necessary  laws  and  regulations,  directing 
how  its  property  shall  be  disposed  of,  and  how  title  thereto  shall 
be  conveyed.  The  territory  can  enact  no  valid  law,  that  in  any 
manner  impedes,  modifies  or  varies  the  operation  of  the  laws  of  the 
General  Government  as  to  the  disposal  of  its  lands.  Neither  can 
the  territory  do,  by  indirection,  what  it  is  prohibited  from  doing 
directly,  so  that  if  any  territorial  statute  enacted  for  a  local,  or  for 
a  temporary  purpose,  in  its  workings,  in  its  operations  and  effects, 
defeats  the  laws  of  Congress  as  to  the  disposal  of  the  public  lands 
of  the  territory,  such  statute  is  necessarily  void.  The  statute  in 
question  provides  that  the  mining  claims  held  by  aliens  shall  be 
forfeited  to  the  territory,  so  that  the  territory  becomes  the  owner 
of  the  possessory  title  to  such  claim.  Laying  aside  the  fact  that 
the  territory  thus  becomes  the  owner  of  property  that  does  not  be- 
long to  it,  yet  it  obtains  possession  of  the  title,  and  this  possession 
necessarily  interferes  with  the  disposal  of  the  soil  by  the  United 
States  to  the  citizen  or  settler. 

If  the  possessory  title  is  forfeited,  the  property  should  again  be- 
come subject  to  location  by  the  persons  entitled  to  make  such  loca- 
tion, but  the  territory  comes  forward  and  says  by  its  legislature 
"  that  although  the  title  to  this  property  is  forfeited  and  it  thereby 
becomes  subject  to  entry  and  location,  yet  I  have  acquired  this 
property,  and  if  any  one  obtains  possession  of  it,  they  must  pur- 
chase of  me."  The  territory  thus  acquires  a  possessory  title  in 
violation  of  the  Act  of  1866,  and  in  direct  violation  of  the  Organic 
Act,  for  the  title  of  the  territory  interferes  directly  with  the  pri- 
mary disposal  of  the  soil  to  the  citizen  by  the  General  Government. 
It  does  not  require  argument  or  authority  to  demonstrate,  that  if 
the  territory  holds  possession  of  mining  claims,  it  interferes  with 
the  acquisition  of  possession  by  the  citizen,  and  thereby  interferes 
jyith  the  disposal  of  the  soil :  and  the  fact  that  the  territory  is 
authorized  to  sell  its  possessory  title  by  causing  an  execution  to 
issue,  does  not  help  the  matter,  for  by  this  means,  the  primary 
disposal  of  the  soil  is  transferred  from  the  General  Government  to 
the  territory.     This  statute  is  in  conflict  with  the  Organic  Act. 

The  Act  of  Congress  of  May  10th  1872,  "  to  promote  the  de- 
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velopment  of  the  mining  resources  of  the  United  States,"  in  iis 
spirit  and  intention  is  in  direct  conflict  with  the  territorial  statute 
under  which  this  action'  was  brought.  The  Act  of  Congress  re- 
ferred to,  after  defining  the  mode  and  manner  by  which  titles  to 
the  mineral  lands  may  be  acquired,  and  providing  when  and  to 
whom  patents  may  be  issued,  enacts  thajb  ^'  nothing  herein  contained 
shall  be  construed  to  prevent  the  alienation  of  the  title  conveyed 
by  a  patent,  for  a  mining  claim,  to  any  person  whatever  ;'*  that  is 
to  say,  after  the  citizen,  or  those  who  have  declared  their  intentions 
to  become  such,  shall  have  acquired  title  to  their  mining  ground 
from  the  government  by  patent,  they  shall  have  the  right  to  sell 
the  same  to  any  person,  be  he  alien  or  citizen,  Chinaman  or  Amer- 
ican. If  the  absolute  title  can  be  thus  conveyed  to  an  alien,  it 
would  i)e  strange  indeed  if  the  mere  possessory  title  or  right  could 
not  likewise  be  conveyed  to  the  same  individuals.  If  the  alien  is 
made  capable  by  the  General  Government  of  holding  the  highest 
title,  by  what  process  of  reasoning  do  we  arrive  at  the  conclusion, 
that  the  territorial  legislature  can  say  that  if  he  acquires  a  mere 
possessory  title  it  shall  be  forfeited*?  It  was  clearly  the  intention 
of  Congress  by  the  Act  of  May  1872  to  authorize  and  permit  the 
citizen  who  had  obtained  a  patent  to  his  mining  ground,  to  sell  the 
same  to  aliens  if  he  so  desired,  thereby  to  aid  the  development  of 
our  mineral  resources,  by  the  use  of  foreign  capital ;  and  as  long 
as  this  act  remains  in  force,  there  can  be  no  reason  or  validity  in 
or  to,  a  territorial  statute  subjecting  the  inferior  titles  of  aliens  to 
forfeiture  and  confiscation,  while  their  absolute  titles  are  made 
sacred  by  the  act  of  the  General  Government. 

The  judgment  below  is  reversed  and  the  cause  remanded. 

We  have  read  the  foregoing  opinion        For  oarselres  the  fact  that  all  territo- 

with  interest.    It  nnqnestionably  con-  rial  gorernments  are  always  in  a  mere 

tains  a  great  deal  of  valuable  information  state  of  tutelage,  subordinate  in  every 

upon  the  subject  of  territorial  govern-  function  to  the  national   government, 

nicnts.  The  learned  judge  might  perhaps  possessing  no  attribute  of  sovereignty, 

have  added  greater  force  to  his  opinion  affords  the  most  satisfactory  reason  why 

by  omitting  some  of  the  more  question-  no  such  statute  as  here  attempted  to  be 

able  arguments,  and  thus  huve  brought  enacted  by  this  territory  can  be  upheld^ 

his  views  within  a  much  narrower  com-  It  is  perplexing  enough  to  attempt  to 

pass.    But  there  is  certainly  a  great  deal  comprehend  and  define  the  true  limits 

of  valuable  matter  in  the  opinion,  pre-  between  the  national  and  state  sover- 

sented  in  a  very  acceptable    form,   and  eignty.    But  it  is  too  absurd  to  have  the 

what  one  might  object  to  another  might  territories  putting  in  a  claim  for  still  an- 

regard  as  of  chief  value  and  importance,  other  fraction  of  sovereignty,  which  in 
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all  other  governments  almost  has  been  States  Constitation  ;  and  it  is  not  a  little 

regarded  as  entire  and  indivisible.    The  humiliating  to.  find  so  many  of  onr  well* 

territorial  governments,  under  the  United  informed  people,  upon  other  questions, 

States  Constitution,  are  created  for  very  'so  little  able  to  comprehend  that  a  Chi- 

narrow  and  limited  objects.     And  it  ar-  naman  is  as  much  a  member  of  the  great 

gnes  little  comprehension  of  those  ob-  family  of  man,  and  as  such  entitled  to 

jects  and  great  misconception  of  their  kindnessandconsideration,  as  an  African 

powers  to  find  them  attempting  to  fix  the  or  his  descendants,  or  any  other  race, 

status  of  their  inhabitants,  in  regard  to  And  the  attempt  to  measure  our  human- 

the  ti:le  of  real  estate,  in  which  the  tcr-  ity  or  charity  by  the  rule  of  citizenship 

ritorial  governments  have  no  interest,  or  alienage  is  but  restoring  the  old  rule 

and  especially  when  by  their  organic  law  that  all  foreigners  are  barbarians.     But 

they  are  specially  prohibited  from  Icgis-  we  are  in  a  good  school,  that  of  experi- 

lating  in  regard  to  the  same.  ence,  where  it  is  hopeful  that  we  may 

This  controversy  about  race  and  color  all  in  time  become  wiser  and  more  for- 

was  no  doubt  intended  to  be  put  an  end  bearing.  I.  F.  R. 

to  by  the  recent  amendments  of  the  United 


Supreme  Court  of  Pennat/lvanta. 
RHEEM  V.  CARLISLE  DEPOSIT  BANK. 

A  notice  of  protest  delivered  to  an  endorser  on  Sunday  is  void,  and  does  not 
render  him  liable  on  the  note^ 

The  mere  receipt  by  the  endorser  of  the  notice  in  a  sealed  envelope,  even  if  told 
what  it  is,  does  not,  without  his  saying  or  doing  anything  to  mislead  the  notary, 
amount  to  a  waiver  of  the  irregularity. 

Nor  does  the  receipt  of  notice  in  that  way  on  Sunday  amount  to  a  valid  notice 
to  him  on  Monday,  though  a  new  notice  to  him  on  that  day  would  have  been  in 
time. 

This  was  an  action  against  the  endorser  of  a  draft. 

The  draft  was  protested  December  30th  1870,  for  non-payment. 
The  notices  of  protest  were  sent  to  the  Carlisle  Deposit  Bank 
(the  actual  holder  of  the  note),  and  received  by  it  on  the  morning 
of  December  81st  1870.  Mr.  Rheem,  the  defendant,  lived  in  the  . 
same  town.  On  the  same  evening  on  which  the  bank  received  the 
notice  of  protest,  Lewis  A.  Smith,  the  teller  of  the  bank,  went  to 
Mr.  Rheem's  house  with  a  notice  for  him,  but  although  meeting 
an  adult  member  of  the  family,  did  not  leave  the  notice  nor  give 
information  as  to  the  nature  of  his  errand.  On  the  next  morning, 
Sunday,  Mr.  Smith  called  again  at  the  house,  and  handed  Rheem 
a  sealed  envelope  containing  the  notice  of  protest,  telling  him 
that  it  was  the  ^^  protest  of  the  Leeds  draft."     Mr.  Rheem  did  not 
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open  the  envelope,  but  threw  it  in  his  desk,  and  did  not  see  it 
again  for  several  weeks. 

The  jury  found  a  verdict  for  plaintiff,  subject  to  the  opinion  of 
the  court  on  the  question  reserved  at  the  trial :  "As  plaintiff  had 
by  law  Monday,  the  2d  January  1871,  to  give  this  notice  of  pro- 
test to  defendant,  was  the  delivery  of  the  envelope  in  the  manner 
set  forth,  on  Sunday^  sufficient  to  charge  the  endorser?"  Subse- 
quently the  court  entered  judgment  for  the  plaintiff  on  the  verdict, 
being  of  opinion  that  defendant  having  the  notice  in  his  posses- 
sion with  knowledge  of  its  contents,  on  Monday,  was  equivalent  to 
a  proper  service  on  him  on  that  day. 

Defendant  brought  this  writ  of  error. 

JF.  E.  Beltzhoover  and  W,  F.  Sadler^  for  plaintiff  in  erfor. 
ffenderaon  ^  Hay%^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Sharswood,  J. — 11  is  very  important  that  the  Acts  of  Assembly 
providing  for  the  observance  of  the  Lord's  day,  commonly  called 
Sunday,  should  be  enforced  according  to  their  true  spirit  and 
meaning.  We  are  not  called  upon  to  discuss  the  policy  of  these 
statutes,  but  the  legislature  in  the  unquestionable  exercise  of  their 
constitutional  power  have  enacted  that  one  day  in  seven,  the  first 
day  of  the  week,  shall  be  a  day  of  rest  when  all  worldly  employ- 
ment and  business  shall  be  intermitted.  By  the  Act  of  1705,  §  4, 
1  Smith  L.  25,  no  person  or  persons  upon  the  first  day  of  the  week 
shall  serve  or  execute  or  cause  to  be  served  or  executed  any  writ, 
precept,  warrant,  order,  judgment  or  decree,  except  in  case  of 
treason,  felony  or  breach  of  the  peace,  but  the  serving  of  any  such 
writ,  precept,  warrant,  order,  judgment  or  decree  shall  be  void  to 
all  intents  and  purposes  whatever.  And  the  Act  of  April  22d 
1794,  §  1,  8  Smith  177,  imposes  a  penalty  upon  any  person  who 
shall  do  or  perform  any  worldly  employment  or  business  whatever 
on  the  Lord's  day,  commonly  called  Sunday  (works  of  necessity 
and  charity  excepted).  It  was  said  in  Stem'9  Appeal^  14  P.  F. 
Smith  450,  that  judicial  business  in  civil  cases  done  on  Sunday  is 
violative  of  the  rule  of  the  common  law  and  our  statutes,  which 
in  fact  are  declarative  of  the  common  law.  The  notice  from  the 
attorney  of  the  party  to  the  sheriff  in  that  case  was  not  an  order 
within  the  letter  of  the  Act  of  1705,  though  it  is  so  termed  in  the 
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case.  It  was  a  mere  notice  to  him  to  proceed  according  to  his 
duty  under  the  writ  of  execution  already  in  his  hands.  It  cannot, 
I  think,  be  doubted  that  any  other  notice  by  party  or  counsel  in 
the  course  of  legal  proceedings  would  be  equally  ineffectual,  nor 
would  it  be  necessary  that  a  suit  should  be  actually  pending^ 
Notices  are  often  required  to  fix  the  liability  of  a  party.  Thus, 
notice  to  a  magistrate  before  commencing  a  suit  against  him  for 
any  act  done  by  him  in  virtue  of  his  oflSce.  surely  could  not  be 
served  upon  him  on  Sunday ;  nor  would  it  matter  that  it  would 
have  been  in  time  if  served  on  the  following  day.  To  fix  an  en- 
dorser with  legal  liability,  a  notice  of  non-payment  is  required ; 
it  is  a  step  in  the  legal  proceedings  though  before  the  commence- 
ment of  the  suit.  The  party  was  not  bound  to  receive  or  notice 
such  a  communication,  it  is  against  the  spirit  of  the  Act  of  1705 
to  permit  it  to  have  any  effect ;  besides  it  was  a  part  of  the  worldly 
employment  or  business  of  the  teller  of  the  bank  directly  violative 
of  the  Act  of  1794,  an  unlawful  act  on  his  part,  and  fell  within 
the  prohibition  of  that  statute. 

It  is  true  that  the  English  authorities  hold  that  a  notice  of  pro- 
test served  on  Sunday  is  to  be  considered  as  received  on  Monday : 
Byles  on  Bills  224.  But  our  Act  of  Assembly  is  more  compre- 
hensive in  its  terms  than  the  English  statute  of  29  Charles  2,  c. 
7,  which  forbids  only  labor  in  one's  "  ordinary  calling  on  Sunday," 
whereas  the  statute  of  1794  is  aimed  against  "  any  worldly  employ- 
ment or  business  whatever  :*'  Johnston  v.  The  Commonwealth^  10 
Harris  108 ;  Omit  v.  The  Commonwealth,  9  Id.  482 ;  Kepner  v. 
Keefevy  6  Watts  233.  If  the  plaintiff  in  error  was  not  bound  to 
receive  the  notice  on  Sunday,  neither  was  he  bound  to  open  and 
read  it  on  Monday.  He  said  nothing  to  lull  the  officer  of  the  bank 
into  security.  The  mere  taking  of  the  notice  from  bis  hands  in 
silence,  though  informed  of  what  it  was,  cannot  be  construed  into 
an  agreement  to  accept  it  and  a  waiver  of  the  irregularity ;  we  must 
be  careful  not  to  open  the  door  to  exceptions  which  will  fritter 
away  the  plain  provisions  of  the  law.  Especially  is  it  in  the  con- 
struction of  written  statutes  that  hard  cases  have  made  bad  pre- 
cedents. Thus  we  have  seen  the  Statutes  of  Uses,  of  Frauds  and 
Perjuries  and  of  Limitations,  almost  judicially  repealed  by  excep- 
tions gradually  introduced  by  constructions.  In  such  cases  it  is  a 
safe  rule  obsta  principm. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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United  States  Distinct  Court,  Eastern  District  of  Missouri. 
In  Admiralty/, 

DANIEL  G.  TAYLOR,  Adm.,  v,  STEAMBOAT  COMMONWEALTH.' 

The  existence  or  non-existence  of  a  maritime  lien  for  repairs  is  wholly  inde- 
^  pendent  of  the  port  in  which  the  repairs  are  made. 

In  a  foreign  port,  a  party  making  repairs  or  furnishing  supplies  to  a  vessel  is 
presumed  to  rely  upon  the  credit  of  the  vessel  itself ;  but  at  the  home  port  such  a 
presumption  does  not  exist,  and  it  must  appear  affirmatively  that  the  repairs  were 
made  or  the  supplies  furnished  on  the  credit  of  the  vessel  and  not  on  the  credit  of 
the  owners. 

If  the  owners  at  the  home-port  are  in  good  credit,  no  maritime  lien  is  created. 

At  a  foreign  port  the  master  is  only  authorized  to  have  such  repairs  made 
as  will  enable  the  vessel  to  pursue  her  voyage.  At  the  home-port,  the  owners 
are  not  thus  restricted. 

This  was  a  libel  in  rem  for  repairs  made  to  the  steamboat 
Commonwealth  in  her  home-port. 

The  libellant,  under  the  orders  of  the  Probate  Court  of  St. 
Lbiiis  county,  was  charged  with  the  duty  of  administering  upon 
the  assets  of  a  copartnership,  known  as  the  St.  Louis  Sectional 
Dock  Company— ^sorae  of  the  partners  having  died.  Under  those 
orders  he  was  authorized  to  continue  the  operations  of  the  docks 
until  they  could  be  sold.  Previously  the  superintendent,  Henry 
Adkins,  had  been  accustomed  to  make  contracts  for  the  company 
to  dock  and  repair  vessels.  Upon  entering  upon  the  discharge  of 
his  official  duties,  the  libellant  gave  public  notice  that  no  contracts 
for  the  company  would  thereafter  be  recognised  or  deemed  valid 
unless  expressly  made  or  certified  by  him. 

The  steamboat  Commonwealth  was  owned  by  a  corporation,  the 
stockholders  being  the  master  of  the  boat,  J.  S.  Suydam,  J.  N. 
Bofinger  and  the  copartnership  of  Stillwell,  Powell  &  Co.,  which 
latter  copartnership  transferred  its  stock  to  McCord,  a  former 
master.  Stillwell,  Powell  &  Co.  became  bankrupts  soon  after 
they  transferred  their  shares  of  stock. 

In  that  condition  of  affairs,  the  inspector  of  the  board  of  under- 
writers at  St.  Louis  informed  the  master,  Suydam,  that  the  boat 
must  be  repaired  in  order  to  become  seaworthy  and  pass  inspec- 
tion. Thereupon  a  cursory  examination  was  had  to  ascertain  the 
probable  cost  of  the  needed  rjepairs.     Adkins  reported  that  about 

»  We  are  indebted  to  C  C.  Whittelsey,  Esq.,  late  State  Reporter,  for  the  re- 
port of  this  case. — Ed.  Am.  Law  Beg. 
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$6000  would  be  sufficient,  and  that  the  vessel  was  not  in  so  bad  a 
condition  as  the  inspector  supposed.  That  fact  having  been  re- 
ported to  Bofinger,  the  boat  was  ordered  on  libellant's  docks, 
where  she  was  stripped  and  examined.  The  result  of  that  exami- 
nation was  a  fuller  estimate  by  Adkins,  which  he  reported  tf) 
Bofinger  and  Suydam,  viz.,  that  making  a  liberal  estimate  tlu^ 
cost  of  repairs  would  not  probably  exceed  $13,000,  but  rhnt 
Captain  Suydam  thought  that  the  expense  would  run  up  to 
$14,000.  At  first  Bofinger  was  inclined  to  tear  up  or  *' wreck  " 
the  boat  rather  than  incur  so  great  an  expense,  but,  on  consult- 
ation with  Suydam,  consented  to  the  repairs  being  made,  with  the 
understanding  on  his  part  that  the  cost  would  not  exceed  the  sum 
stated.  Tho  further  understanding  was,  that  Suydam  should 
superintend  the  repairs  on  the  part  of  the  boat,  which  the  inspector 
would,  as  usual  in  such  cases,  be  required  to  make.  The  report 
made  to  the  libellant  was  that  the  boat  was  to  be  repainted — that 
$5000  cash  were  to  be  paid  as  the  work  progressed — but  if  the 
cost  of  repairs  exceeded  $15,000,  then  one-third  of  said  cost 
should  be  so  paid  in  cash — the  balance  in  either  event  to  be  in 
good  endorsed  pap^r  at  thirty,  sixty  and  ninety  days.  When  the 
report  was  thus  made,  the  libellant  assented  to  the  terms  and  made 
a  memorandum  accordingly. 

Thereupon  the  inspector  directed  from  time  to  time  what  work 
should  be  done ;  and  Captain  Suydam  sometimes  objecting  at  first, 
assented  finally  thereto,  and  thi  whole  cost  of  repairs  while  the 
boat  was  on  the  docks  amounted  to  $21,298.72,  of  which  $4229.63 
were  paid,  leaving  a  balance  claimed  to  be  due  of  $17,069.09. 
When  the  boat  was  put  off  the  docks,  because  more  cash  had  not 
been  paid  as  requested,  about  $2200  additional  were  needed  to 
complete  the  repairs. 

The  opinion  of  the  court  was  delivered  by 

Treat,  D.  J. — Upon  the  foregoing  brief  summary  of  facts  seve- 
ral important  propositions  are  presented ;  preliminary  to  which  is 
the  question  whether  there  was  a  specific  contract  between  libel- 
lant and  the  claimant,  that  the  former  sjiould  do  any  prescribed  or 
designated  amount  of  repairs  at  a  fixed  sum  or  within  a  named 
time.  Upon  that  point  the  court  holds  that  the  only  contract  on 
the  part  of  the  libellant,  was  to  dock  the  boat  and  make  such  re- 
pairs on  her  as  might  be  designated  from  time  to  time,  and  on  the 
terms  for  payment  above  stated. 
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Ist.  As  the  repairs  were  in  the  home  port,  the  first  point  pre- 
sented is  whether  a  proceeding  in  rem  can  be  maintained.  The 
new  twelfth  rule  settles  that  question.     It  is  as  follows : — 

'*  In  all  suits  by  material-men  for  supplies  or  repairs,  or  other 
necessaries,  the  libcllant  may  proceed  against  the  ship  and  freight 
in  remy  or  against  the  master  or  owner  alone  in  personam.*' 

Grave  questions  are  raised  as  to  the  true  interpretation  of  that 
rule  in  the  light  of  the  many  adjudications  had  with  respect  to 
supplies  in  the  home  and  foreign  ports,  and  in  cases  where  the 
owners  are  present  or  absent.  It  would  require  a  more  elaborate 
discussion  than  can  now  be  given,  if  this  court  should  undertake 
to  analyze,  historically  or  otherwise,  the  shifting  views  on  those 
points  which  have  prevailed  from  time  to  time,  and  to  comment 
Upon  them  with  due  regard  to  elemental  principles.  The  last  utter- 
ance of  the  United  States  Supreme  Court  indicates  that,  in  ac- 
cordance with  the  opinions  generally  expressed  by  bench  and  bar, 
for  many  years,  it  will  hold  as  was  done  by  this  court  last  term, 
and  as  was  strongly  intimated  by  the  United  States  Circuit  Court 
here  in  1857  {Hill  ^  Conn  v.  Golden  Q-ate^  6  Am.  Law  Reg. 
0.  S.  273),  that  the  existence  or  non-existence  of  a  maritime  lien 
is  wholly  independent  of  the  fact  that  the  vessel  was  repaired  in 
the  home  instead  of  a  foreign  port. 

The  primary  maxim  is  that,  as  a  vessel  is  made  to  plough  the  seas 
instead  of  lying  by  the  wall,  whoever  furnishes  the  necessary 
means  for  prosecuting  her  voyage  will  have  therefor  a  maritime 
lien  upon  or  tacit  hypothecation  of  the  vessel,  unless  the  master 
had  adequate  funds  in  the  foreign  port,  or  the  owneni  in  such  port, 
or  in  the  home  port,  had  ample  credit. 

As  this  court  ruled  at  the  last  term,  so  it  now  holds ;  that  the 
question  as  to  maritime  lien  does  not  depend  upon  the  port  where 
the  repairs  are  made. 

2d.  In  a  foreign  port  the  master  has  authority  to  order  neces- 
sary repairs  to  enable  the  vessel  to  pursue  her  voyage.  As  held 
in  the  cases  of  The  Grapeshot,  9  Wall.  129 ;  The  Kalorama,  10 
Wall.  204 ;  The  Lulu,  10  Wall.  192 ;  The  Patapsco,  13  Wall.  333 ; 
the  necessity  for  credit  upon  the  vessel  whence  a  maritime  lien 
springs,  must  be  presumed,  where  the  master  in  a  foreign  port 
orders  repairs  which  are  necessary ;  the  burthen  of  showing  the 
contrary  being  thrown  upon  owner  or  contestant.  That  doctrine 
was  repeated  by  the  United  States  Supreme  Court  at  its  last  terra, 
in  the  case  of   The  Merchants'  Mutual  Insurance    Company  v. 
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Thomas  Barring   et  aZ.,  Chicago  Legal   News,   No.   299,  page 
309. 

That  court  says :  "  Contracts  for  supplies  and  repairs  may  be 
made  by  the  master  to  enable  the  vessel  to  proceed  on  her  voyage, 
and  it  appears  that  they  were  necessary  for  the  purpose,  and  that 
they  were  made  and  furnished  to  a  foreign  vessel,  or  to  a  vessel 
of  the  United  States,  in  a  port  other  than  a  port  of  the  state  to 
which  the  vessel  belongs.  The  primd  facie  presumption  is  that 
the  repairs  and  supplies  were  made  and  furnished  on  the  credit  of 
the  vessel,  unless  it  appears  that  the  master  had  funds  on  hand  or 
at  bis  command  which  he  ought  to  have  applied  to  the  accomplish-  * 
ment  of  those  objects,  and  that  the  material-men  knew  the  fact,  or 
that  such  facts  and  circumstances  were  known  to  them  as  were 
sufficient  to  put  them  upon  inquiry  and  to  show  that  if  they  had 
used  due  diligence  in  that  behalf,  they  might  have  ascertained 
that  the  master  had  no  authority  to  contract  for  such  repairs  and 
supplies  on  the  credit  of  the  vessel." 

"  Whenever  the  necessity  for  the  repairs  and  supplies  are  once 
made  out,  it  is  incumbent  on  the  owners,  if  they  allege  that  the 
funds  could  have  been  obtained  upon  their  personal  credit,  to  es- 
tablish that  fact  by  competent  proof,  and  that  the  material-men 
knew  the  same  or  were  put  upon  inquiry,  as  before  explained, 
unless  those  matters  fully  appear  in  the  evidence  introduced  by  the 
other  party." 

This  is  the  last  opinion  of  the  Supreme  Court  upon  the  subject, 
and  in  it  reference  is  made  to  the  cases  cited  above,  and  also  to 
the  case  of  Thomas  v.  Osborne,  19  Howard  22.  The  necessity 
for  repairs  referred  to  is  an  apparent  necessity — such  as  a  reason- 
ably prudent  man,  charged  with  the  interests  at  stake,  would  make 
for  their  safety.  It  is  the  good  faith  of  those  concerned  that  the 
court  considers.  If  the  owner  be  present  in  the  foreign  port,  it 
has  always  been  held  that  the  presumption  of  necessity  for  relying 
upon  the  credit  of  the  vessel  is  repelled,  and  that,  therefore,  the 
material-man  must  show  that  the  owner  had  not  the  needed  credit 
in  such  foreign  port.  How  rigorously  the  last  rule  might  now  be 
applied,  is  not  important  to  discuss.  The  master*s  authority  in  a 
foreign  port  in  the  absence  of  the  owner  was  always  held  to  be 
greater  than  in  the  presence  of  the  latter. 

8d.  If  the  repairs  and  supplies  are  furnished  in  the  home 
port,  where  the  owner  resides,  it  may  be  safely  asserted  that  the 
master  has  no  authority  unless  express — that  is,  unless  he  is  duly 
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authorized  by  the  owners  to  order  the  same.  Abroad,  the  master 
orders  reasonably  necessary  repairs  to  enable  the  vessel  to  prose- 
cute the  undertaken  voyage ;  for  his  authority  to  act  springs  from 
the  necessity  of  the  case  in  the  absence  of  the  owner.  At  home 
the  owner  may  order  more  than  temporary  repairs — whatever  he 
deems  proper — not  for  one  voyage,  but  for  the  permanent  and 
thorough  overhauling  of  the  vessel.  The  authority  of  the  owner 
is  not  limited  as  that  of  the  master ;  he  may,  in  the  home  port, 
give  his  own  orders  in  that  respect,  or  intrust  the  master  with  full 
power  to  act.  There  is,  then,  no  cargo  at  risk — ^no  pending 
voyage.  The  owner's  power  over  the  vessel  is  not  then  confined 
to  merely  what  is  essential  to  the  success  of  a  pending  voyage. 
Hence,  in  passing  upon  the  necessity  of  repairs,  ordered  or  author- 
ized by  an  owner  under  such  circumstances,  a  more  liberal  rule 
should  prevail.  He  is  supposed  to  understand  the  necessity  and 
the  policy  of  the  repairs  he  orders  to  be  made. 

In  the  case  under  consideration,  the  owners  of  a  large  majority 
of  interest  in  the  boat,  including  the  president,  were  not  only  pre- 
sent here  in  the  home  port,  but  authorized  the  master,  who  was 
also  a  large  owner,  to  superintend  the  repairs.  It  seems  to  have 
been  conceded  that  what  the  inspector  ordered  as  necessary  was  to 
be  done.  The  master  and  all  others  acted  on  that  hypothesis. 
The  reason  is  manifest ;  for  a  boat  upon  which  no  insurance  could 
be  had  could  procure  no  shipments,  and  would  therefore  be  effect- 
ively tied  up  to  the  wall. 

The  necessity  of  repairs,  then,  in  this,  the  home  port,  is,  so  far 
as  the  material-man  in  this  case  is  concerned,  determined  by  the 
orders  given  by  the  inspector  and  acquiesced  in  by  the  master. 
Hence  there  was,  in  the  meaning  of  the  maritime  rule,  a  nece%%ity 
for  the  repairs. 

4th.  Was  there  a  necessity  for  relying  upon  the  credit  of  the 
vessel  ?  The  reason  for  insisting  upon  this  necessity,  as  well  as 
the  necessity  for  repairs,  has  reference  to  the  magy  interests  which 
are  constantly  springing  up,  creating  maritime  liens  or  tacit  hypo- 
thecations where  other  than  the  owner's  interests  may  be  involved, 
consequently,  if  he  can,  independent  of  the  rights  of  others,  fasten 
these  secret  liens  upon  the  vessel,  those  who,  under  these  rules  of 
necessity,  furnish  repairs  and  supplies,  may  find  themselves  with- 
out supposed  and  adequate  security.  Still,  that  danger  is  less  in 
the  home  than  in  a  foreign  port,  for  in  the  former  the  voyage  is  at 
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an  end,  while  in  the  latter  the  voyage  is  in  progress  and  its  future 
incidents  cannot  be  predicted. 

On  the  arrival  of  the  vessel  at  her  home  port  all  who  have  de- 
mands against  her  can  enforce  them  at  once.  If  they  choose  to 
lie  by  while  she  is  undergoing  repairs  to  fit  her  for  new  voyages, 
they  have  no  just  ground  for  complaint,  certainly  not  if  the  vessel, 
before  her  departure,  is  seized  and  sold  to  answer  the  demands 
against  her.  The  new  repairs  are  to  be  considered  as  giving  en- 
hanced value,  and  thus  increasing  the  proceeds  received  from  the 
sale.  Why,  then,  should  the  last  material-man  be  deprived  of  the 
fruits  of  his  advances,  or  his  additions  to  the  Vessel's  value  be  ap- 
propriated to  the  payment  of  prior  and  unenforced  demands  ? 

But  it  is  said  that  in  this  case  the  credit  was  not  given  solely  to 
the  vessel,  and  that  if  it  was  there  was  no  necessity  for  so  doing. 
The  libellant  swears  that  he  would  not  have  done  the  work  solely 
on  the  credit  of  the  vessel ;  and  therefore  he  insisted  on  part  pay- 
ment in  cash  as  the  work  progressed,  and  good  endorsed  paper  for 
the  balance.  The  boat's  paper  was  finally  offered  in  payment  and 
refused.  When,  in  the  course  of  the  work,  the  proportionate  cash 
payments  &iled,  the  libellants,  after  repeated  warnings,  put  the 
vessel  off  the  docks  so  soon  as  practicable,  with  due  regard  to  her 
safety,  and  ceased  further  repairs.  The  promised  or  understood 
tender  of  endorsed  paper  was  not  made,  and  the  material-man  was 
left  unsecured  in  that  way.  Has  he,  because  he  insisted  upon  that 
security  from  the  beginning,  been  deprived  of  a  lien  on  the  boat  ? 
If  he  had  received  that  security  he  could  not  have  enforced  his 
demand  in  rem  in  any  event  until  that  paper  matured,  or,  if  nego- 
tiable, had  been  surrendered. 

It  seems  that  there  is  some  misunderstanding  upon  this  point. 
The  libellant  swears  that  he  did  not  consider  the  vessel  alone 
adequate  security  for  the  value  of  the  work  to  be  done,  and  there- 
fore he  insisted  upon  security  which  he  never  obtained.  The  con- 
duct of  the  stockholders  illustrates  this  point.  They  urged  him 
after  his  work  was  done  to  take  the  vessel  as  security  for  his  un- 
paid balance,  and  he  refused,  insisting  upon  what  he  claimed  was 
the  original  agreement.  He  was  thus  left  to  make  his  demand  out 
of  the  vessel  or  her  owner.  The  owner  was  a  corporation  with  no 
other  property  or  assets,  except  this  vessel,  upon  which  there  were 
many  liens  already  existing,  ^be  statements  of  witnesses  as  to 
her  value,  independent  of  the  repairs  made  by  libellant,  have  very 
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little  force,  for  she  was  subject  to  seizure  and  sale  to  meet  the  ex- 
isting liens  upon  her  ;  and  after  being  repaired  at  the  cost  of  the 
owner  ($21,000)  brought  at  the  marshaKs  sale  less  than  919,000. 
The  result  of  that  sale  shows  that  the  libellant  was  prudent  in  de- 
manding more  than  the  credit  of  the  vessel  for  his  security.  The 
court  cannot  hold  that  because  he  agreed  to  receive  other  security, 
which  was  never  given,  he  is  therefore  deprived  of  all  security 
upon  the  vessel.  The  necessity  for  relying  upon  other  credit  than 
that  of  the  vessel  is  demonstrated  from  what  has  been  said  as  to 
the  ownership.  The  stock  of  that  corporation  was  owned  by  three 
persons,  and,  to  say  the  least,  it  is  a  grave  question  whether  that 
fact  could  have  the  slightest  effect  upon  the  credit  of  the  corpora- 
tion. If  these  stockholders  did  not  choose  to  make  themselves 
individually  liable,  how  could  their  personal  credit  give  credit  to 
the  corporation  itself,  which  had  none  independent  of  this  vessel 
. — the  only  property  owned  by  it  ? 

The  owner — the  corporation — had  no  credit,  and  as  it  would 
give  no  outside  security,  the  libellant  was  compelled  to  fall  back 
on  the  partial  and  inadequate  credit  of  the  vessel  itself. 

There  has  been  no  attempt  in  this  discussion  to  dwell  upon  the 
fact  that  the  owner  was  a  corporation  doing  business  in  this  port, 
and  to  criticise  the  mode  in  which  that  corporate  owner  acted 
through  its  president  and  the  master  of  the  vessel,  who  was  the 
principal  stockholder.  The  corporation  did  act  through  its  presi- 
dent, and  with  the  assent  and  co-operation  of  the  master — those 
two  persons  owning  largely  more  than  a  majority  of  the  stock.  It 
is  apprehended  that  under  such  circumstances  the  rights  of  a 
material-man  cannot  be  defeated  on  the  ground  that  a  mere  formal 
or  technical  mode  of  assent  or  action  by  the  corporation  would  be 
proper.  Its  interests  were  controlled  and  managed  by  its  presi- 
dent, and  by  a  majority  in  interest,  and,  for  all  essential  purpose?, 
the  corporation  did  assent  and  act. 

Whatever  may  hive  been  the  misunderstanding  or  expectations  of 
the  president  of  the  corporation,  or  of  the  master  expressly  in- 
trusted with  the  superintendence  of  the  repairs,  as  might  be  ordered 
from  time  to  time,  the  plaintiff  expected  to  be  paid  therefor,  part  in 
cash,  as  the  work  progressed,  and  the  balance  in  good  endorsed 
paper.  This  is  the  more  probable  from  the  fact  that  his  position  was 
merely  fiduciary.  Under  the  orders  of  the  Probate  Court  specific 
duties  were  imposed  on  him,  requiring  especial  prudence  and  circura- 
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spection.  He  was  not  intrusted  with  control  of  funds  belonging  to 
the  estate  to  be  expended  in  work,  for  the  payment  of  which  no  ade- 
quate security  was  given,  but  merely  to  prevent  the  cessation  of  busi- 
ness and  consequent  loss  of  the  estate ;  he  was  requested  to  operate 
the  docks  for  a  time  with  a  view  to  their  advantageous  sale.  In 
other  words,  charged  with  a  special  trust,  he  was  not  at  liberty  to 
act  as  if  he  were  proprietor  of  the  docks  in  his  own  right.  Hence 
it  seems,  he  insisted  upon  retaining  the  sole  power  to  enter  upon 
or  make  contracts.  There  was  no  specific  or  expressed  contract 
as  to  the  amount  of  work  to  be  done  or  the  time  in  which  it 
should  be  done ;  the  implied  contract  was  that  such  work  should 
be  done  as  was  requested  from  time  to  time  at  reasonable  rates  and 
with  reasonable  promptitude ;  and  on  the  terms  above  stated  he  is 
entitled  to  recover  accordingly. 

This  court  holds  that  this  marked  distinction  exists  as  to  mari- 
time liens  for  repairs  and  supplies  in  foreign  or  home  ports  re- 
spectively, as  follows : — 

1.  That  while  in  foreign  ports  the  presumption  of  a  necessity 
for  relying  upon  the  credit  of  the  vessel  for  repairs  arises  from  the 
necessity  of  repairs  to  ebable  the  vessel  to  prosecute  the  voyage ; 
in  home  ports  the  presumption  of  a  necessity  for  relying  upon  the 
credit  of  the  vessel  does  not  exist.  ^ 

2.  That  in  a  foreign  port  the  master,  as  performing  the  duties  of 
that  ofiicer,  has  authority  to  bind  the  vessel  and  her  owners  for  the 
necessary  expenses  of  the  boat,  but  in  the  home  port  he  has  not 
that  right. 

3.  That  while  in  a  foreign  port  the  necessary  repairs  are  re- 
stricted to  such  as  will  enable  the  vessel  to  pursue  her  voyage  with 
safety,  the  repairs  in  the  home  port  where  they  may  be  ordered  by 
the  owners,  are  not  of  necessity  restricted  within  such  narrow 
limits. 

4.  Those  who  in  a  home  port  furnish  repairs  and  supplies  must^ 
.show  affirmatively,  in  order  to  have  a  lien  on  the  vessel,  that  it 
was  necessary  to  rely  on  the  credit  of  the  vessel,  or  in  other  words, 
that  the  credit  of  the  owners  was  not  such  as  would  justify  a  pru- 
dent man  in  furnishing  the  repairs  and  supplies  solely  on  their 
personal  credit.  Many  persons  in  the  home  ports  have  been  ac- 
customed, in  consequence  of  the  state  boat  acts,  to  suppose  that 
repairs  and  supplies  furnished  there  at  the  instance  of  the  master 
gave  a  lien  irrespective  of  all  other  considerations,  but  as  they — 
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80  far  as  they  trespass  upon  admiralty  jurisdiction — are  void,  it  is 
important  that  material-men  in  home  ports  bear  in  mind  the  dis- 
tinction above  stated,  and  the  elements  out  of  nrhich  a  lien  in  a 
home  port  springs. 

If  the  owners  are  in  good  credit  there  is  no  necessity  for  relying 
on  the  credit  of  the  vessel,  and,  consequently,  no  lien  is  created. 

In  the  case  on  hearing  it  appears  that  the  corporation  had  no 
credit  within  the  meaning  of  the  rule,  and  therefore  the  libellant 
had  a  right  to  rely  upon  the  credit  of  the  vessel.  His  demand 
must  be  allowed  so  far  as  proved  and  classed  as  a  maritime  lien. 

The  amount  found  to  be  due  is  $17,054.19.  The  stress  has 
been  laid  upon  the  fact  that  the  boat  was  still  in  the  possession  of 
the  libellant  when  the  libel  was  filed  and  the  warrant  in  rem.  As 
to  whether  that  strengthens  his  demand  it  is  not  necessary  to 
discuss. 

It  may  be  a  serious  and  embarrassing  question  whether  the 
ordinary  rules  governing  corporations  and  stockholders  are  to  be 
rigidly  recognised  in  admiralty.  If  three  or  more  owners  of  a 
vessel  can  become  a  corporation  and  transfer  said  vessel  to  the 
corporation,  each  owner  taking  an  equivalent  proportion  of  stock 
for  his  interest  in  the  boat  and  on]y  the  corporation  as  such  and 
its  corporate  assets,  viz.,  the  vessel,  be  liable  for  maritime  contracts 
and  maritime  torts,  of  what  practical  force  is  the  liability  of  the 
owners  in  personam  as  well  as  of  the  vessel  in  rem  ?  It  is  a  well 
settled  rule  that  supplies  furnished  by  a  part  owner  do  not  give  a 
maritime  lien,  but  if  he  in  the  manner  stated,  became  a  technical 
stockholder  instead  of  a  technical  owner,  is  the  force  of  that  im- 
portant rule  to  be  thus  abrogated  ?  True,  a  corporation  may  own 
many  vessels  and  be  wholly  responsible,  and  governed  by  the  ordi- 
nary rules  applied  to  corporations,  but  on  the  other  hand,  as  in 
this  case  and  in  others  frequently  occurring,  a  few  owners  of  a 
vessel  become  a  corporation,  thus  claiming  exemption  personally 
from  the  duties  of  ownership.  Will  the  courts  of  admiralty  look 
at  the  substance  rather  than  the  form — at  the  actual  ownership 
rather  than  the  formal  ?  If  they  go  behind  the  act  of  incorpora- 
tion, will  they  in  all  cases  treat  the  stockholders  as  owners,  and  if 
not,  where  shall  the  line  be  drawn,  or  what  facts  will  justify  going 
behind  the  act  of  incorporation  ? 

In  this  case  the  cross  libel  is  dismissed,  $17,054.19  being 
allowed  libellant  as  maritime  lien,  and  the  costs  being  against  the 
claimant  and  intervenors. 
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United  States  Circuit  Courts  Southern  District  of  Ohio. 

HOVEY  IT  AL.,  ASSIGNEES  OP  THE  INDEPENDENT  INS.  CO.  v, 

HOME  INS.  CO. 

An  insurance  company  having  issaed  certain  policies  reinsured  them  in  another 
company.  A  loss  occurred  and  subsequently  the  first  company  became  insolvent. 
The  second  company  then  bought  up  some  of  the  policiea  at  a  discount.     Beid  : 

1.  That  it  was  an  investment  within  the  corporate  powers  of  the  second  com- 
pany and  not  against  public  policy. 

2.  That  in  an  action  by  the  assignees  in  bankruptcy  of  the  first  company  to 
recover  the  amount  of  the  reinsurance,  the  second  company  could  set  off  the  pur- 
chased policies  at  their  face-value. 

This  ^as  a  bill  in  equity.  The  facts  appear  in  the  opinion, 
which  was  delivered  by 

Swing,  D.  J. — The  petition  in  this  case  alleges  that  the  Indepen- 
dent Insurance  Company,  prior  to  the  9th  of  October  1871,  had 
issued  eight  policies  of  insurance  to  eight  several  parties,  and  that 
prior  to  that  date  the  defendant,  the  Home  Insurance  Company, 
for  a  valuable  consideration,  had  issued  to  the  said  Independent 
Insurance  Company  policies  of  reinsurance  upon  each  of  said 
original  policies  of  insurance  in  certain  specified  amounts. 

That  on  the  9th  and  10th  days  of  October  the  property  covered 
by  said  policies  of  insurance  was  destroyed  by  fire ;  that  the  total 
amount  of  adjusted  loss  upon  said  policies  of  reinsurance  is 
$36,672 ;  that  the  proof  of  said  loss  was  duly  made,  and  notice 
thereof  given  to  defendant. 

And  that  the  said  sum  of  $36,672  is  due  and  owing  thereon 
from  the  defendant  to  the  plaintiffs. 

The  defendant  pleads  the  general  issue,  and  files  notice  of  set- 
off, in  substance,  that  before  the  petition  in  bankruptcy  had  been 
filed,  it  had  become,  by  purchase  and  assignment,  the  owner  of 
five  of  the  original  policies  of  insurance  reinsured  by  them,  to 
wit :  That  to  the  Western  News  Company  for  $10,000 ;  that  to 
Henry  W.  King  k  Co.  for  $15,000;  that  to  Simpson,  Norwell  & 
Co.  for  $5000 ;  that  to  Hotchkin,  Palmer  &  Co.  for  $2500 ;  and 
that  to  C.  P.  Kellogg  &  Co.  for  $5000. 

That  the  property  covered  by  these  policies  of  insurance  was 
lost  and  destroyed  by  fire ;  that  due  and  legal  proof  of  loss  had 
been  made,  and  notice  thereof  duly  given ;  that  the  total  amount 
of  the  adjusted  loss  upon  the  five  policies  was  $33,553.56,  and 
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asks  to  have  said  sum  set  off  against  the  plaintiffs*  demand ;  ad- 
mits a  balance  due  the  plaintiffs  of  $3139.66,  which  defendant 
claims  to  have  tendered  the  plaintiffs.  The  reply  is  a  general 
denial.  The  agreed  statement  of  facts  shows  that  the  Independent 
Insurance  Company  issued  the  original  policies  of  insurance,  and 
the  defendant  issued  the  policies  of  reinsurance ;  that  the  property 
covered  by  the  policies  was  destroyed  by  fire ;  that  due  and  legal 
proof  of  loss  was  made,  and  notice  thereof  legally  given,  and  that 
the  amount  of  loss  covered  by  the  reinsurance  was  $36,672. 

It  further  shows  that  the  defendant  purchased  and  had  assigned 
to  it  the  five  policies  set  forth  in  the  notice  of  set-off;  that  due 
and  legal  proof  of  loss  was  made,  and  notice  thereof  given  plain- 
tiffs, and  that  notice  of  the  purchase  and  assignment  was  given  by 
the  defendant  to  the  plaintiffs ;  that  the  amount  of  the  adjusted 
loss  upon  the  five  policies  of  insurance  was  $38,553.56  ;  that  they 
were  purchased  at  25  to  40  per  cent.,  and  for  the  purpose  of  set- 
ting off  the  same  against  the  demand  of  the  plaintiffs. 

And  that  at  the  time  of  the  purchase  of  said  policies  the  In- 
dependent Insurance  Company  was  insolvent,  and  the  agents  of 
defendant  making  such  purchase,  had  reasonable  cause  to  believe 
it  was  so  insolvent. 

It  also  appears,  from  the  agreed  statement  and  the  evidence  in 
the  case,  that  proceedings  under  the  insolvent  laws  of  Massachu  • 
setts  were  instituted  against  said  company  in  the  courts  of  said  state 
•n  the  2d  day  of  December  1871,  for  the  purpose  of  winding 
up  the  affairs  of  said  company,  and  on  the  9th  day  of  January, 
A.  D.  1872,  an  order  was  made  appointing  trustees  for  that  purpose, 
but  that,  prior  to  the  time  of  making  said  order,  but  on  the  same 
day,  a  petition  in  bankruptcy  was  filed  against  the  company,  upon 
which  adjudication  was  made,  and  under  which  plaintiffs  were 
chosen  assignees.  Upon  this  statement  of  facts  plaintiffs  would 
be  entitled  to  recover  the  amount  of  their  demand,  unless  the  de- 
fendant is  entitled  to  have  set  off  against  this  amount,  the  amount 
of  the  adjusted  losses  upon  the  five  policies  purchased  by  it, 

Is,  then,  the  defendant  entitled  to  have  them  set  off? 

This  the  plaintiffs  deny  for  two  reasons. 

First,  That  the  defendant  had  no  corporate  power  to  purchase 
and  take  an  assignment  of  said  policies  for  the  purpose  of  set-off. 

Secondy  That  the  Independent  Insurance  Company  being  insol- 
vent, and  the  pendency  of  insolvent  proceedings  against  it,  and 
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the  probabilities  of  proceedings  in  bankruptcy — with  a  full  know- 
ledge of  these  by  defendant — it  could  not  purchase  the  same  to  be 
set  off  against  the  claim  of  the  plaintiffs. 

In  support  of  the  first  proposition  it  is  said  that  corporations 
can  exercise  only  such  powers  as  are  expressly  granted,  or  which 
are  clearly  implied  from  those  expressly  granted,  and  that  the 
power  to  make  the  purchase  and  take  the  assignment  of  these 
policies  is  neither  expressly  granted  nor  implied  from  powers  ex- 
pressly granted ;  and  in  support  of  this  we  are  referred  to  the  10th 
section  of  the  Act  of  1856,  which  provides  that  '*  It  shall  be  law- 
ful for  such  company  to  loan  or  invest  any  part  of  its  capital  stock, 
money,  or  other  funds  in  such  way  as  the  directors  shall  deem  best 
for  the  safety  and  interest  of  the  stockholders,  and  to  sell  and 
dispose  of  any  interest  which  the  company  may  have  acquired  by 
any  such  loan  or  investment :"  1  Swan  &  Critchfield  862. 

We  are  further  referred  to  the  6th  sect,  of  Act  of  15th  of  April 
.  1867,  by  which  it  is  provided  that  "  It  shall  be  lawful  for  any  in- 
surance company  organized  under  this  act,  or  incorporated  under 
any  law  of  this  state,  to  invest  its  capital  and  the  funds  accumu- 
lated in  the  course  of  its  business,  or  any  part  thereof,  in  bonds 
and  mortgages,  on  any  unencumbered  real  estate  within  the  state 
of  Ohio  worth  fifty  per  cent,  more  than  the  sum  loaned  thereon, 
exclusive  of  the  buildings,  unless  such  buildings  are  insured  and 
the  policy  transferred  to  said  company,  and  also  in  the  stocks  of 
this  state,  or  stocks  or  treasury  notes  of  the  United  States,  and 
also  in  the  stocks  or  bonds  of  any  county  or  incorporated  city  in 
this  state,  authorized  to  issue  by  the  legislature,  and  to  lend  the 
same  or  any  part  thereof,  on  the  security  of  such  stocks  or  bonds 
or  treasury  notes,  or  upon  bonds  and  mortgages  as  aforesaid,  and 
to  change  and  reinvest  the  same  as  occasion  may,  from  time  to 
time,  require ;  but  any  surplus  money  over  and  above  the  capital 
stock  of  such  insurance  companies,  or  any  insurance  companies 
incorporated  under  any  laws  of  this  state,  may  be  invested  in  or 
loaned  upon  the  pledge  of  the  public  stock  or  bonds  of  the  United 
States,  or  any  one  of  the  states,  or  the  stocks,  bonds  or  other  evi- 
dences of  indebtedness  of  any  solvent  dividend-paying  institutions 
incorporated  under  the  laws  of  this  state  or  of  the  United  States, 
except  their  own  stock  ;  provided,  always,  that  the  current  market 
value  of  such  stocks,  bonds,  or  other  evidences  of  indebtedness, 
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shall  be,  at  all  times  during  the  continuance  of  said  loans,  at  least 
ten  per  cent  more  than  the  sum  loaned  thereon.'* 

It  is  also  claimed  that  section  10  of  the  Act  of  18»!>6  has  been 
construed  by  the  Supreme  Court  of  the  state,  in  the  case  of  Straiu 
y.  Eagle  Insurance  Co.,,  5  Ohio  St.  R.  59.  That  by  that  construc- 
tion no  power  existed  in  the  defendant  to  make  such  purchase  and 
to  take  such  assignment,  and  that  we  must  follow  such  construc- 
tion. In  the  case  of  Pease  v.  Pechy  18  Howard  698,  Justice 
Curtis  says :  ^'  There  are,  it  is  true,  many  dicta  to  be  found  in 
our  decisions,  averring  that  the  courts  of  the  United  States  are 
bound  to  follow  the  decisions  of  the  state  courts  on  construction 
of  their  own  laws.  But  although  this  may  be  a  correct,  yet  a 
rather  strong  expression  of  a  general  rille,  it  cannot  be  received 
as  the  enunciation  of  a  maxim  of  universal  application.  Accord- 
ingly, our  reports  furnish  many  cases  of  exceptions  to  it*' 

And  again  in  the  case  of  B%Uz  v.  City  of  Museatme^  8  Wal- 
lace 583,  Justice  Swaynb  says :  ^'  Where  the  settled  decisions  in . 
relation  to  a  statute,  local  in  its  character,  have  become  rules  of 
property,  these  remarks  have  no  application.  In  such  cases  this 
court  will,  as  it  always  has  done,  follow  such  adjudications.  The 
cases  of  a  different  character,  involving  state  statutes,  in  which 
the  adjudications  of  the  courts  of  the  states  in  relation  to  them 
have  been  departed  from  by  this  court  extend  in  an  unbroken 
series  from  an  early  period  after  its  organization  to  the  present 
time." 

In  the  light  of  these  authorities,  the  general  application  of  the 
rule  may  well  be  doubted,  and  its  special  application  to  the  present 
case  is  exceedingly  doubtful ;  for  it  can  hardly  be  claimed  that 
this  decision  has  become  a  rule  of  property. 

But  admitting  the  rule  as  claimed  by  plaintiffs,  how  does  the 
decision  apply  to  the  fitcts  of  this  case  ?  In  the  case  before  the 
Supreme  Court  of  Ohio,  the  proof  was  a- conditional  purchase  of 
notes  by  the  insurance  company,  for  the  purpose  of  setting  them 
off  against  an  amount  due  upon  a  policy  of  insurance  to  the 
maker  of  the  notes.  No  money  was  paid,  and  the  entire  syllabus 
of  the  case  shows  the  decision  to  be  confined  to  the  case  made  by 
the  proof. 

It  is  true,  the  learned  judge  delivering  the  opinion  of  the  court, 
says :  "  that  it  (the  corporation)  had  no  power  to  become  a  party 
to  the  contract  of  endorsement  by  which  it  obtained  the  notes  in 
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question,  and  no  capacity  to  take  or  hold  the  legal  title."  But 
even  this  language  must,  we  think,  be  considered  as  applying  to 
the  case  before  the  court,  and  so  the  Supreme  Court  of  the  state 
in  the  subsequent  case  of  White's  Bank  of  Buffalo  v.  Toledo  In- 
surance Co.j  12  Ohio  St.  R.  610,  clearly  indicate ;  for,  in  speaking 
of  the  opiinion  of  the  court  in  that  case,  Judge  Pbck  says :  ''  But, 
while  we  concede  there  was  such  an  abuse  of  power  as  would  pre- 
vent the  relief  asked,  we  are  not  prepared  to  hold  that  where  the 
endorsement  is  one  which,  under  certain  circumstances,  the  com- 
pany might  lawfully  accept,  in  other  words,  where  there  was  a 
mere  abuse  and  not  a  total  want  of  power,  that  such  endorsement 
will  be  null  and  void  for  all  purposes  and  for  all  persons.*' 

But  the  extent  to  which  a  decision  is  of  binding  authority  is 
very  clearly  stated  in  the  case  of  Cohen  v.  State  of  Virginia^  6 
Wheaton  399,  and  afterwards  affirmed  by  the  Supreme  Court  in 
the  case  of  Carroll  v.  Lessee  of  Carroll^  16  Howard  287.  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court  in  the 
former  case,  says :  ^'  It  is  a  maxim  not  to  be  disregarded,  that 
general  expressions  in  every  opinion  are  to  be  taken  in  connection 
with  the  case  in  which  those  expressions  are  used.  If  they  go 
beyond  the  case  they  may  be  respected,  but  ought  not  to  control 
the  judgment  in  a  subsequent  suit  when  the  very  point  is  presented. 
The  reason  of  this  maxim  is  obvious.  The  question  actually  be- 
fore the  court  is  investigated  with  care  and  considered  in  its  full 
extent ;  other  principles,  which  may  serve  to  illustrate  it,  are  con- 
sidered in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom  completely  investigated." 

The  facts  of  the  present  case  show  that  the  Independent  Insur- 
ance Company  had  issued  certain  policies  of  insurance ;  that  the 
defendant  had  reinsured  it  against  loss  on  the  same ;  that  loss  upon 
the  original  policies  had  occurred  by  which  defendant  had  become 
liable  to  pay  upon  their  policies  of  reinsurance,  transactions  which, 
to  some  extent,  were  connected  together.  The  original  insurance 
was  the  foundation  upon  which  the  reinsurance  rested,  out  of  which 
it  originated,  and  there  could  have  been  no  right  of  recovery  upon 
the  reinsurance  until  a  liability  to  pay  the  original  insurance  had 
arisen. 

The  loss  had  taken  place ;  the  liability  to  pay  the  original  in- 
surance had  been  fixed,  by  which  the  drfendant  had  become  liable 
to  pay  the  reinsurance.     The  company  issuing  the  original  policnes 
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of  insurance  was  insolvent,  and  the  holders  of  them  were  selling 
them  for  twenty-five  per  cent.  Was  it  not,  under  such  circum- 
stances, "/or  the  safety  and  interest  of  the  stockholders "  of  the 
Home  Insurance  Company,  that  the  directors  of  the  company 
should  invest  so  much  of  the  funds  of  the  same,  as  would  be 
necessary  for  the  purchase  of  the  original  policies  at  their  selling 
price,  rather  than  to  permit  them  to  pass  into  the  hands  of  others, 
by  which  they  would  have  been  compelled  to  pay  their  full  amount  ? 

I  think  it  was,  and  that  such  an  investment,  purchase  and 
transfer  was  within  their  corporate  power  and  consistent  with 
public  policy. 

But,  admitting  the  power  to  make  the  purchases  and  receive  the 
assignments,  can  the  policies  be  set  off  against  the  plaintiff*s 
demand  ? 

The  20th  section  of  the  bankrupt  law  provides  "  That  in  all 
cases  of  mutual  debts  or  mutual  credits  between  the  parties,  the 
account  between  them  shall  be  stated,  and  one  debt  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed  or  paid ;  but  no 
set-off  shall  be  allowed  of  a  claim  in  its  nature  not  provable 
against  the  estate;  provided,  that  no  set-off  shall  be  allowed  in 
favor  of  any  debtor  to  the  bankrupt  of  any  claim  purchased  by  or 
transferred  to  him  after  the  filing  of  the  petition." 

It  is  not  denied  that  the  policies  were  purchased  and  transferred 
before  the  filing  of  the  petition,  and  that  they  were  provable 
claims  against  the  estate  of  the  bankrupt,  thus  coming,  as  we 
think,  clearly  within  the  letter  of  the  provisions  of  this  section. 

It  is  said,  however,  that  this  section  was  not  intended  to  enlarge 
ihe  right  of  set-off,  as  it  existed  prior  to  its  passage.  That  as  the 
law  was  then  established,  these  claims  having  been  purchased  with 
a  knowledge  of  the  insolvency,  of  the  pendency  of  the  proceed- 
ings in  Massachusetts,  and  the  expected  proceedings  in  bankruptcy, 
and  for  the  purposes  of  set-off,  they  could  not  have  been  set  off. 

It  may  be  admitted  that  the  decisions  of  the  courts  of  the 
several  states  have  not  been  uniform  upon  this  question.  Those 
of  Louisiana,  and  a  portion  of  those  of  New  York  and  Massa- 
chusetts, holding  that  under  such  circumstances  set-off  could  not 
have  been  allowed,  whilst  a  portion  of  both  New  York  and  Massa- 
chusetts recognise  a  different  doctrine.  And  the  doctrine  of  set-off, 
as  recognised  by  the  Supreme  Court  of  Missouri,  in  the  case  of 
Morrow  v.  Bright^  20  Missouri  351,  and  of  the  Court  of  Appeals 
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of  Kentucky,  in  KinneU  v.  NethU^  would,  we  think,  admit  the  set- 
off. 

In  Massachusetts,  up  to  the  time  of  the  decision  of  the  case  of 
Smith  V.  Hill,  8  Gray  572,  it  did  not  seem  to  have  been  seriously 
doubted  by  their  courts  that  all  claims  existing  against  an  insol- 
vent's estate  at  the  time  of  the  commencement  of  the  proceedings 
in  insolvency,  could  be  set  off.  But  this  decision  holds  a  different 
doctrine,  and  yet  the  case  may  have  been  well  decided,  without 
such  ruling.  For  in  that  case  Kibbs,  the  insolvent,  at  the  time 
Hill  purchased  the  goods  and  gave  his  notes,  was  in  failing  cir- 
cumstances and  unable  to  pay  his  debts.  And  that  Hill  bought 
the  goods  upon  condition  that  the  note  should  be  placed  in  the 
hands  of  a  third  party  for  the  equal  benefit  of  all  his  creditors,  so 
as  to  avoid  any  question  as  to  the  legality  of  the  case.  They  were 
given  and  placed  in  the  hands  of  an  attorney,  who  accepted  the 
trust,  and  many  of  the  creditors  of  Kibbs  sent  their  claims  to  the 
attorney  and  received  their  proportion  of  the  proceeds  of  said 
notes. 

It  was  a  part  of  the  contract  of  sale  that  this  trust  should  be 
created  in  favor  of  the  other  creditors,  and  certainly  no  court 
would  have  permitted  the  defendant  under  such  circumstances  to 
defeat  a  trust  which  he  himself  had  created,  so  that  the  general 
question  was  not  necessarily  involved  in  the  case. 

Whatever  may  be  the  effect  of  these  several  decisions,  the  bank- 
rupt law  intended  to  establish  a  uniform  rule  in  regard  to  set-off, 
which  would  be  the  same  in  every  state.  It  is  said,  however,  that 
the  great  object  of  the  bankrupt  law  was  to  secure  an  equal  dis- 
tribution of  the  property  of  the  bankrupt  among  all  the  creditors, 
and  permitting  a  set-off  in  a  case  of  this  character  would  defeat 
that  object. 

But  would  it  any  more  defeat  it  than  if  a  creditor,  who  knows 
of  the  utter  insolvency  of  a  debtor,  is  permitted  to  bring  his  suit 
against  him,  to  prosecute  it  to  final  judgment,  issue  his  execution, 
and  seize  every  dollar's  worth  of  his  property,  have  it  sold  and 
put  the  proceeds  in  his  own  pocket,  to  the  exclusion  of  every  other 
creditor?  And  yet  the  Supreme  Court  of  the  United  States,  in 
the  case  of  WiUon  v.  City  Bank  of  St.  Paul,  17  Wall.  473,  has 
decided,  under  the  Bankrupt  Law,  this  can  be  done. 

And  again,  prior  to  the  passage  of  the  Bankrupt  Law,  an  in- 
solvent debtor  could  transfer  all  his  property  to  a  single  creditor 
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who  had  fall  knowledge  of  the  debtor's  insolvency,  with  intent  on 
the  part  of  the  debtor  of  giving,  and  on  the  part  of  the  creditor 
of  receiving,  a  preference  over  all  other  creditors,  and  this  the 
Bankrupt  Law  interferes  with  only  when  the  transaction  has 
taken  place  within  a  limited  period  of  time  before  the  filing  of 
^the  petition,  and  it  specifies  particularly  what  transactions  shall 
be  a  fraud  upon  the  Bankrupt  Law.  In  all  of  which  the  act  of 
the  bankrupt,  his  motive  and  intent,  are  essential  elements ;  but  in 
the  purchase  and  transfer  of  the  claim  to  be  set  oif,  he  has  nothing 
whatever  to  do.  He  neither  makes,  procures,  or  suffers  the  pur- 
chase and  transfer. 

Now,  if  one  creditor  can  fiairly  go  into  the  courts  and  by  their 
process  take  from  the  remaining  creditors  every  dollar  of  the 
bankrupt's  estate,  knowing  the  insolvency,  intending  to  produce 
the  preference,  and  the  bankrupt  in  the  mean  time,  with  full 
knowledge  of  his  condition  and  the  result  of  the  act  of  his  creditor, 
why  may  not  the  debtor  of  the  bankrupt  honestly  and  iairly  go 
into  the  market  and  purchase  from  the  creditors  of  the  bankrupt 
their  claims  and  have  them  set  off?  Could  Congress  have  intended 
any  other  limitations  than  those  expressly  provided,  a  mutual  debt 
or  credit,  which  was  provable  against  the  estate  of  the  bankrupt, 
and  which  had  been  purchased  and  transferred  before  the  filing  of 
the  petition  ? 

To  say  that  Congress  intended  the  additional  condition,  that  it 
had  been  purchased  without  the  knowledge  of  insolvency,  would 
be  to  place  the  purchaser  of  a  bill,  bond  or  note  of  the  bankrupt 
in  a  worse  position  than  the  man,  who,  with  the  aid  and  assistance 
of  the  bankrupt,  had  secured  a  preference  by  a  conveyance  of  all 
the  bankrupt's  property,  for  in  the  latter  case  the  law  limits  the 
time  within  which  it  may  be  declared  fraudulent  and  void  to  four 
months ;  but  in  the  former  there  is  no  limitation ;  it  may  have 
been  purchased  within  four  months  or  four  years,  but  it  is  not 
protected. 

And  again,  it  would  open  a  wide  field  of  litigation  to  establish 
the  questions  of  insolvency  and  knowledge. 

But  how  stands  the  question  of  construction  upon  authority  ? 

Four  decisions  construing  this  section,  have  been  cited.  That 
of  Hitchcock  V.  RoUa^  decided  by  Judges  Drummond  and  Blod- 
GBTT,  reported  in  the  6th  vol.  Chicago  Legal  News,  page  9,  and 
that  of  In  re  City  Bank  of  Savings,  by  Judge  Hoffman,  6  B. 
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Reg.  71.  The  case  of  JSopkins*  Tru9tee%  v.  Jackion,  decided  by 
this  court,  and  the  case  of  Sawyer  v.  ffoag^  decided  by  the  Su- 
preme Court  of  the  United  States,  17  Wall.  610. 

The  cases  of  the  Savingi  Bank  and  Sopkim*  Trustees  were  in 
favor  of  the  set-off,  and  that  of  Hitcheoek  v.  Rolla  and  Satoyer  v. 
Hoag  were  cited  as  against  the  set-off. 

As  to  the  reasoning  and  authority  of  the  first  two  cases  I  shall 
say  nothing.  As  to  the  third  case,  it  was  a  bill  in  equity,  and  the 
Court  says,  the  fair  inference  is  that  the  claim  was  merely  trans- 
ferred to  enable  the  holder  to  realiEe  in  full  his  claim,  and  that  it 
was  incumbent  on  him  to  show  that  he  was  more  than  the  nominal 
owner. 

And  the  reasoning  of  the  learned  judge,  based  upon  the  the- 
ory that  the  Bankrupt  Law  rests  upon  the  principle  of  an  equal 
distribution  of  the  property  of  the  bankrupt,  would  apply  with  equal 
force  against  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  case  of  WiU<m  v.  Bank  St.  Paul,  17  Wall.  473.  And 
further,  the  recent  decision  of  the  Supreme  Court  of  the  United 
States,  in  case  of  Sawyer  v.  Hoag,  deciding  that  the  capital  stock 
of  such  company  was  a  trust  for  the  benefit  of  the  general  cred- 
itors, prevents  the  evil  resulting  from  a  ruling  different  from  that 
made  by  the  Court  in  the  case. 

As  to  the  case  of  Sawyer  v.  Hoag,  I  do  not  regard  the  decision 
in  the  light  in  which  it  is  viewed  by  the  learned  counsel  for  the 
plaintiffs. 

If  the  Supreme  Court  had  given  to  the  20th  section  the  construc- 
tion contended  for,  there  would  have  been  no  necessity  of  deter- 
mining the  character  of  the  indebtedness  of  Sawyer,  for  it  was  an 
admitted  fact  that  he  knew  of  the  insolvency  of  the  company,  when 
he  purchased  the  certificate.  That  he  purchased  it  for  83^  per 
cent.,  and  for  the  purpose  of  set-off.  So  that  no  matter  what  the 
character  of  this  debt,  under  the  construction  claimed  no  set-off 
could  have  been  allowed. 

But  the  Supreme  Court  says  the  first  and  most  important  ques- 
tion to  be  decided  is,  whether  the  indebtedness  of  the  appellant  to 
the  insurance  company  is  to  be  treated,  for  the  purposes  of  this 
suit,  as  really  based  on  a  loan  of  money  by  the  company  to  him, 
or  as  representing  his  unpaid  stock  or  subscription  ? 

Having  determined  this  most  important  question,  that  the  debt 
was  a  part  of  the  stock  of  the  company,  and,  therefore,  a  trust 
fund  for  the  benefit  of  the  general  creditors  of  the  corporation. 
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they  decide  as  against  such  a  fund^  the  set-off  could  not  be  al- 
lowed, and  their  construction  of  the  20th  section  must  be  taken  as 
applying  to  a  case  of  the  character  they  found  the  one  before  th«m 
to  be.  So  that  rather  than  being  an  authority  in  &yor  of  the 
construction  claimed  by  plaintiff,  it  would  seem  to  be  one  strongly, 
inferentially  at  least,  against  it. 

The  English  and  American  bankrupt  laws  differ  in  this,  that  the 
English  Bankrupt  Law  has  relation  to  the  commission  of  an  act 
of  bankruptcy,  and  the  American  to  the  filing  of  the  petition. 

So  far  as  I  have  been  able  to  learn  the  decisions  of  the  English 
courts,  they  have  been  uniform  in  holding  that  knowledge  of  in- 
solvency did  not  prevent  a  set-off.  Among  the  numerous  au- 
thorities upon  that  point,  I  shall  only  refer  to  two.  In  Hawkins  v. 
Whitten,  10  B.  &  C.  223,  Baylby,  J.,  says :  ''Notice  of  an  in- 
solvency,  therefore,  or  notice  of  stoppage,  are  no  longer  ingredi- 
ents upon  this  point.  Notice  of  an  act  of  bankruptcy  is  alone 
the  criterion  or  dividing  point,  and  before  this  period,  Wbitten 
takes  the  notes  he  claims  to  set  off,  and  thereby  becomes  a  creditor 
of  the  bankrupts  and  they  became  his  debtors.  It  may  be  true, 
and  is,  that  he  took  these  notes  for  the  very  purpose  of  miking 
them  the  subject  of  the  set-off  and  of  getting  in  substance  20s. 
in  the  pound  upon  these  notes  ;  but  as  this  has  not  been  prohibited, 
we  cannot  say  that  it  is  illegal.*' 

In  the  case  of  Dickson  v.  Cass^  1  B.  &  Ad.  354,  Bayley,  J., 
says :  "  The  next  question  arises  on  the  claim  made  by  defendant 
to  set  off  the  sum  of  510/.,  being  the  amount  of  notes  issued  by  the 
banking  house  and  taken  in  payment  by  R.  Cass  and  Smart,  after 
they  knew  the  bankers  were  in  a  state  of  insolvency  or  had  sus- 
pended their  payment,  but  before  they  knew  that  any  member  of 
the  firm  had  committed  an  act  of  bankruptcy.  Hawkins  v. 
Whittenj  10  B.  &  C.  217,  is  a  decisive  authority  to  show  that 
they  are  entitled  to  deduct  that  sum  from  the  debt  claimed  by  the 
plaintiffs.  There  the  defendants  claimed  to  set  off  notes  of  the 
Wellingborough  Bank,  which  he  had  industriously  obtained  after 
the  bank  had  stopped  payment,  and  it  was  held  that  he  had  a 
right  to  set  off  the  notes,  they  having  been  taken  before  be  knew 
they  had  committed  an  act  of  bankruptcy.'* 

In  addition  to  the  American  cases  cited,  I  think  the  case  of 
Smith  V.  Brinkerhoof,  8  Barbour  519,  recognises  the  right  of  set- 
off in  bankruptcy,  as  limited  only  by  the  filing  of  the  petition. 
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The  general  doctrine  of  set-oflF  is  very  clearly  set  forth  by 
Chancellor  Walworth  in  Holbrooh  v.  Receivers  of  Eire  Ins.  Co.^ 
6  Paige  220. 

In  view  of  all  the  facts  in  this  case,  that  the  officers  of  the 
Independent  Insurance  Company  were  purchasing  these  claims, 
although  for  other  parties;  that  it  was  reported  to  defendants  they 
were  purchasing  for  the  company;  the  fact  that  they  were  beirig 
purchased  in  large  numbers  for  25  per  cent.,  I  think  the  defendants 
had  a  right  to  make  the  purchases  and  that  by  a  proper  construc- 
tion of  the  provisions  of  the  Bankrupt  Law  they  have  the  right  to 
set  them  off  against  the  plaintiffs  demand. 

The  defendants  having  failed  to  establish  their  tender,  judg- 
ment will  be  rendered  for  the  plaintiffs  for  the  balance  of  their 
demand,  with  interest. 


ABSTRACTS   OF   RECENT   AMERICAN    DECISIONS. 

SUPREME  COURT  OP   MICHIGAN.' 

SUPREME   COURT   OP   PENNSYLVANIA.' 

Action.    See  Check. 
Amendment. 

New  Rights  not  to  he  Acquired  by. — Ejoctment  was  brought  by  two 
for  a  whole  tract  of  land ;  it  appearing  that  one-twentieth  was  owned 
by  another,  an  amendment  adding  his  name  was  proper :  Kuul  v.  Law- 
rencey  73  Pa. 

Amendments  should  not  be  allowed  so  as  to  deprive  the  opposite  party 
of  any  right :   Id, 

A  party  will  not  be  allowed  by  amendment  to  shift  or  enlarge  his 
ground  by  introducing  an  entirely  new  cause  of  action,  especially  when 
by  reason  of  the  Statute  of  Limitations,  an  injury  would  result  to  the 
opposite  party :  Id. 

In  ejectment  a  name  was  added  as  plaintiff  af^er  suit  brought;  upon 
request,  the  court  should  charge,  that  if  at  the  time  of  the  amendment 
the  title  of  the  new  party  was  barred  by  the  Statute  of  Limitations  he 
could  not  recover :  Id. 

Bills  and  Notes. 

Forged  Endorsement — An  endorsed  note  was  discounted  by  a  bank 
for  the  drawer,  at  maturity  he  took  it  up  by  a  similar  note  on  which  the 

»  Abstracts  by  Henry  A.  Chaney,  Esq. ;  to  be  reported  in  full  in  27  or  28  Mich- 
igan Rep. 
«  From  P.  P.  Smith,  Esq  ,  Reporter;  to  appear  in  73  Pennsylvania  State  Rep. 
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endorsements  were  forged,  and  destroyed  the  original  note ;  he  took  ap 
the  second  note  by  another  note  with  forged  endorsements.  Held^  that 
taking  the  last  two  notes  in  renewal  did  not  extinguish  the  original  note : 
RiUer  v.  SinpncuteVj  73  Pa. 

The  record  of  the  protesting  notary  being  proyed  to  contain  a  true 
copy  of  the  first  note,  was  admissible  in  eyidence  :  Id, 

The  bank  who  discounted  the  first  note  was  entitled  to  recover,  on 
proof  of  its  destruction  and  the  genuineness  of  the  signatures :  Id. 

Check. 

I\iyment  by  Bank  f4)  Wrong  Person, — A  check  was  drawn  to  Cook, 
Barnes  endorsed  Cook's  name  without  his  authority  and  received  the 
money ;  the  bank  deducted  the  check  from  the  drawer's  account  and 
settled  with  him  on  that  basis.  Held,  that  Cook  could  recover  the 
amount  of  the  check  from  the  bank  :  Seventh  NdtioncU  Bank  v.  Cook, 
73  Pa. 

The  conduct  of  the  bank  was  an  acceptance  and  bound  it  as  a  certi- 
fied check  would  :  Id, 

Constitutional  Law. 

Taxation. — The  court  cannot  pronounce  a  tax  unconstitutional  on  the 
mere  ground  of  injustice  and  inequality :    Weber  v.  Beinhard,  73  Pa. 

Assessments — Municipal  Corporation. — A  water  company  was  incor- 
porated in  Allentown,  and  authorized  *^  to  lay  reasonable  assessments  in 
the  nature  of  water-rents  on  every  dwelling  in  any  street,  &c.,  in  said 
city  in  which  and  as  far  as  the  water-pipes  are  now  laid,  or  may  be  laid, 
and  to  collect,"  &c.  Under  an  act  for  the  purpose  the  city  bought  the 
works  of  the  company  with  their  franchises,  privileges,  &c.  Held,  that 
although  these  powers  might  bo  unconstitutional  when  applied  to  the 
company,  they  were  not  so  when  transferred  to  the  city,  a  municipal 
corporation  :  Allentown  v.  Henry ^  73  Pa. 

Authorizing  the  assessment  to  be  made  in  streets,  &c.,  where  pipes 
were  laid,  was  not  imposing  a  local  assessment  for  a  general  benefit,  but 
was  a  local  tax  for  a  local  benefit :  Id. 

An  ordinance  by  the  city  laying  a  tax/'  upon  dwelling-houses  not  ntp- 
plied  with  hydrants,"  was  not  in  accordance  with  the  Act  of  Assembly, 
and  could  not  be  enforced  :  Id, 

Acts  of  Assembly. — An  Act  of  Assembly  must  violate  some  prohibi- 
tion of  the  State  or  Federal  Constitution,  expressed  or  clearly  implied, 
before  it  can  be  declared  unconstitutional :  Butler's  Appeal,  73  Pa. 

The  legislative  power  of  taxation  mny  be  delegated  to  a  municipal 
corporation,  to  be  exercised  within  its  corporate  limits  :  Id, 

The  legislature  may  exempt  classes  of  property  as  well  as  classes  of 
persons  from  taxation  :  Id. 

An  act  authorized  the  councils  of  Wilkesbarre  to  impose  a  tax  for 
police  purposes  **  on  bowling-alloys,  and  billiard -tables,  *  *  *  and  also 
auctioneers  or  other  venders  of  merchandise  or  articles  by  outcry,  *  *  ♦ 
and  all  other  places  of  business  or  amusement  conducted  for  profit." 
This  did  not  authorize  a  tax  on  merchants,  bankers,  brewers,  &c. :  Id. 

*'  Other  places  of  business  or  amusement,"  should  be  of  the  charactei 
of  those  specifically  designated  :  Id, 
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The  ordinance  of  councilR  enacted  that  aflef  notice  and  failure  to  pay 
in  ten  days,  the  party  should  "  upon  conviction  pay  a  fine  not  exceeding 
$100,  or  imprisonment  not  exceeding  thirty  days  or  both  at  the  discre- 
tion of  the  mayor."  Thb  being  without  authority  in  the  act  could  not 
be  enforced :  Id, 

Criminal  Law. 

Notes  of  Testimony — Dyinff  Declarations. — On  the  hearing  before  a 
justice  of  the  peace  of  a  prisoner  charged  with  murder,  the  testimony 
of  a  witness  for  the  Commonwealth  was  taken  in  writing.  The  witness 
having  died,  the  notes  of  his  testimony  were  admissible  on  the  trial : 
Brown  v.  Commonwealth,  73  Pa. 

A  mtku  was  found  dead  in  a  road  about  three  hundred  yards  from  his 
house,  with  marks  of  violence.  His  wife  was  found  in  the  house  the 
same  day,  with  wounds  of  which  she  afterwards  died,  and  there  were 
marks  about  the  house  showing  that  it  had  been  robbed.  Hel*iy  that  the 
dying  declarations  of  the  wife  were  not  evidence  for  the  Commonwealth 
on  the  trial  for  the  murder  of  the  husband :  Id, 

Damages. 

When  a  vendor  fails  to  comply  with  his  contract,  the  general  rule  for 
the  measure  of  damages  is  the  difference  between  the  contract  and 
market  price  at  the  time  of  the  breach  :  McHose  v.  Fulmevy  73  Pa. 

When  the  article  cannot  be  obtained  in  the  market,  the  measure  is  the 
actual  loss  the  vendee  sustains :  Id, 

McHose,  a  manufacturer,  contracted  for  iron  from  Fulmer,  who  failed 
to  comply,  and  McHose  could  not  supply  himself  in  the  market.  ffeU, 
that  the  measure  of  damage  was  the  loss  he  sustained  by  having  to  use 
an  inferior  article  in  his  manufacture,  or  in  not  receiving  the  advance 
on  the  contract  price  upon  contracts  he  was  to  fill  relying  on  Fulmer's 
contract:  Id. 

Measure  of—Sale, — J.  sold  stock  to  T.,  and  agreed  that  when  T. 
should  desire  it,  he  would  take  it  back  and  repay  the  price,  ffeldf  that 
upon  tender  of  the  stock  T.  might  recover  the  price  with  interest : 
Laubach  v.  LauhacK,  73  Pa. 

On  a  refusal  by  a  vendee  to  accept  goods  sold  him,  the  measure  of 
damages  is  the  difference  between  the  contract  and  the  market  price  at 
the  time  of  refusal :  Id, 

Where  the  contract  is  that  the  vendee  may  rescind  the  contract,  the 
vendor  to  pay  back  the  price,  or  the  contract  is  rescinded  by  the  vendee 
by  reason  of  inherent  vice,  the  measure  of  damages  is  the  price  paid 
and  interest :  Id, 

Ejectment.     See  Amendment, 
Husband  and  Wife.     See  Specific  Performance, 

MoftTOAQE. 

On  Foreclosure  the  Bights  of  an  Adverse  Title  cannot  be  adjudicated 
— Ejectment  the  proper  Remedy. — This  was  a  question  as  to  the  owner- 
ship of  certain  mortgaged  lands  against  which  foreclosure  and  sale  were 
decreed,  but  which  seem  to  have  been  owned  exclusively  by  other  parties 
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than  the  mortgagor.  Nevertheless  the  pleadings  made  no  issue  upon 
either  the  question  of  the  superiority  of  title,  or  the  forgery  of  the  deed 
purporting  to  convey  the  property  from  the  alleged  owner  to  the  mort- 
gagor.    Held : 

It  is  not  competent,  in  a  foreclosure  suit,  whatever  the  pleadings,  to 
proceed  to  litigate  and  settle  the  right  of  a  party  who  sets  up  a  legal 
title,  which,  if  valid,  is  adverse  and  paramount  to  the  title  of  both 
mortgagor  and  mortgagee :  Simmons  v.  Emerson  et  al,  S.  C.  Mich. 

Section  5154  of  the  Compiled  Laws,  declaring  that  the  commissioner's 
deed  in  a  mortgage  sale  shall  be  an  entire  bar  against  the  mortgagor  and 
mortgagee,  does  not  mean  to  give  the  purchaser  title  by  barring  the  true 
owner:  Id. 

The  purchaser  must  be  left  to  try  the  hostile  title  in  ejectment,  when 
a  jury  may  pass  upon  the  question  of  the  forgery  of  the  deed.  Neither 
court,  under  the  above  statement,  can  award  a  writ  of  assistance  against 
the  holder  of  the  hostile  and  alleged  paramount  title  :  Id. 

Municipal  Corporation.    See  Constitutional  Law ;  Street. 

Powers  of — Public  and  Private  Character  and  Rights  of- — Control 
of  State  over. — The  Park  Commissioners  of  Detroit  were  appointed  by 
the  State  Legislature  under  Act  277  of  1871,  but  being  officially  recog- 
nised by  the  common  council  of  the  city,  the  Supreme  Court  held  them 
to  be  city  officers:  Attorney- General  v.  Lothrop,  24  Mich.  235.  The 
authority  of  the  commission  extended  to  the  adoption  of  plans  fbr  a  park, 
the  selection  of  a  suitable  park-site,  and  the  making  of  conditional  con- 
tracts for  the  land,  subject  to  the  approval  of  the  common  council  and 
a  citizens'  meeting.  Act  224  of  1873  abolished  citizens'  meetings,  and 
Act  214  added  to  the  powers  of  the  Park  Commissioners  by  authorizing 
them  to  <'  acquire  by  purchase"  lands  not  exceeding  $300,000  hi  cost, 
an4  further  declared  that  the  common  council  should  provide  money 
within  certain  limits  to  pay  for  such  lands  as  the  commissioners  should 
have  purchased,  and  such  as  they  should  deem  necessary,  but  had  not 
been  able  to  purchase,  the  money  to  be  raised  by  the  issue  and  sale  of 
city  bonds.  The  only  discretion  left  with  the  council  related  to  the 
amount  of  the  bonds,  rate  of  interest  thereon,  and  time  of  payment. 
In  accordance  with  this  act  (No.  214),  the  commissioners,  on  August 
13th  1873,  requested  the  council  to  issue  bonds  not  exceeding  $300,000 
in  amount,  id  pay  for  lands  they  had  determined  on.  The  council  re- 
fused, and  the  park  commissioners  applied  to  the  Supreme  Court  for  a 
writ  of  mandamus  to  compel  them  to  make  the  desired  issue  under  the 
act,  which  was  refu^ad :  J^ark  Commissioners  v.  Common  Council,  S. 
C.  Mich. 

In  all  matters  of  general  concern  there  is  no  local  right  to  act  inde- 
pendent of  the  state,  and  the  local  authorities  cannot  determine  for 
themselves  whether  they  will  contribute  through  taxation  to  the  support 
of  the  state  government,  or  assist  when  called  upon  to  suppress  insur- 
rections, or  aid  in  the  enforcement  of  police  laws.  On  all  such  subjects, 
the  state  may  exercise  compulsory  authority,  and  may  enforce  the  per- 
formance of  local  duties  either  by  employing  local  officers  for  the  purpose, 
or  through  agents  or  officers  of  its  own  appointment.  See  People  v. 
Mahaney^  13  Mich.  487;  also,  as  to  the  doctrine  that  in  the  levy  of 
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taxes  for  general  purposes,  muuicipal  bodies  cannot  demand  a  right  to 
be  consulted,  and  their  consent  is  immaterial,  see  Bay  City  y.  State 
Treasurer^  23  Mich.  503.  Nor  have  the  people  a  discretionary  authority 
to  perform  or  not  the  duties  which  they  owe  to  the  commonwealth  at 
large :  Park  Oommissioner.s  v.  Common  Council^  S.  C.  Mich. 

Although  municipal  authorities,  when  used  in  state  government,  are 
under  state  control,  they  have  objects  and  purposes  peculiarly  local,  in 
which  the  state  is  legally  no  more  concerned  than  in  the  individual  and 
private  concerns  of  its  several  citizens.  The  necessity  of  incorporating 
cities  and  villages  most  distinctly  appears  from  a  stand-point  of  local, 
rather  than  of  state  interest.  The  two-fold  character  of  municipal 
organizations,  on  the  one  hand  for  state  purposes,  and  on  the  other  for 
the  benefit  of  individual  corporators,  has  always  been  recognised  by  the 
Supreme  Court  of  Michigan  :  Id. 

In  many  states  it  has  also  been  decided  that  a  municipal  corporation 
may  justly  be  held,  when  receiving  its  charter,  to  contract,  in  considera- 
tion of  the  powers  conferred,  that  its  authorities  shall  perform  toward 
all  parties  concerned,  the  several  duties  imposed  upon  the  corporation, 
and  may  be  held  liable  in  damages  for  their  failure  to  perform  them  :  Id, 

Municipal  corporations,  considered  as  communities  endowed  with 
peculiar  functions  for  the  benefit  of  their  own  citizens,  have  always  been 
recognised  as  possessing  powers  and  capacities,  and  as  being  entitled  to 
exemptions,  distinct  from  those  which  they  possess  or  can  claim  as  con- 
veniences of  state  government.  These  are  usually  designated  as  "  pri- 
vate'' powers,  &c.,  in  distinction  from  the  public  powers,  capacities  and 
interests  of  the  state,  and  these  corporations  are  thus  placed,  in  this 
regard,  on  the  footing  of  private  corporations :  Id, 

It  is  a  fundamental  principle  in  Michigan,  recognised  and  perpetuated 
by  express  provisions  of  the  Constitution,  that  the  people  of  every 
hamle^  town  and  city  in  the  state  are  entitled  to  the  benefits  of  local  self- 
government;  the  Constitution,  however,  has  not  pointed  out  the  precise 
extent  of  local  powers  and  capacities,  but  has  left  them  to  be  determined 
in  each  case  by  the  legislative  power  of  the  state,  from  considerations 
of  general  policy,  as  well  as  from  those  which  pertain  to  local  benefits 
and  local  desires.  In  conferring  these  powers,  the  legislature  may  give 
extensive  capacity  to  acquire  and  hold  property,  for  local  purposes,  or  it 
may  confine  the  authority  within  narrow  bounds,  and  what  it  thus  con- 
fers, it  may  enlarge,  restrict  or  take  away  at  pleasure :  Id. 

The  authority  of  the  legislature  to  determine  what  shall  be  the  ex- 
tent of  a  city's  capacity  to  acquire  and  hold  property,  is  not  equivalent 
to,  nor  does  it  contain  within  itself,  the  authority  to  deprive  the  city  of 
property  actually  acquired  by  legislative  permission.  As  to  property 
thus  held  for  its  own  private  purposes,  a  city  is  to  be  regarded  as  a  con- 
stituent in  state  government,  and  is  entitled  to  the  like  protection  in  \i% 
property  rights  as  any  natural  person  who  is  also  a  constituent.  The 
right  of  the  state  as  regards  such  property  is  one  of  regulation,  not  ap- 
propriation. The  constitutional  principle  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law,  applies  to  artificial  as  well  as  to 
natural  persons,  and  to  municipal  corporations  in  their  private  capacity, 
as  well  as  to  manufacturing  and  commercial  corporations.  And  when  a 
merely  local  convenience  or  need  is  to  be  supplied,  the  state  can  no  more 
by  a  process  of  taxation,  take  from  the  individual  citizen  the  money  to 
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parchase  it,  than  it  could  appropriate  it  to  the  state  use,  if  it  had  already 
been  procured.  To  this  extent  the  corporate  right  is  an  exception  to 
the  state's  general  power  of  control :  Id. 

Navigable  Waters. 

Extennon  of  Side-Lines  into  the  Water — RighU  of  Riparian  Otcners 
— Dock-LineB, — The  side-lines  of  certain  water-lots  in  Bay  City  strike 
the  shore  at  right  angles  with  the  middle  thread  of  the  river,  but  at  a 
different  angle  with  the  shore,  which  curves  inward  somewhat  and  is 
nearly  parallel  with  a  dock-line  establbhed  by  the  city  corporation.  The 
question  was  whether  the  said  side-lines,  as  they  enter  the  river,  should 
run  at  right  angles  with  the  thread  of  the  stream,  or  at  right  angles  with 
the  shore  at  the  point  of  departure.  The  divergence  between  the  two, 
within  the  line  permitted  for  docking,  would  be  about  87  feet. 

Hddf  that  side-boundaries  of  water-lots  are  to  be  governed  by  the 
course  of  the  stream,  and  drawn  at  right  angles  with  the  central  thread  : 
dark  v.  CatnpaUf  19  Mich.  325.  Otherwise,  riparian  owners  might 
be  wholly  cut  off  from  the  stream  and  from  their  docking  privileges,  by 
the  crossing  of  boundaries  in  front  of  them.  There  is  no  distinction  in 
this  regard  between  streams  that  are  subject  to  easements  of  passage, 
and  those  which  are  not :  Bay  City  Ga$  Light  Co,  v.  Indmtrial  Works^ 
S.  C.  Mich. 

Any  use  of  lands  under  rivers  that  is  compatible  with  the  full  enjoy- 
ment of  the  public  easement,  belongs  with  the  upland  to  which  it  origi- 
nally appertained,  unless  sold  or  granted  separately  so  as  to  sever  it. 
Under  the  common  law  and  the  law  of  nations,  the  rights  of  riparian 
owners  reached  to  and  were  limited  by  the  central  thread  of  the  stream, 
unless,  as  was  usually  the  case  with  tide-waters,  they  terminated  at  the 
shore :  Id, 

£ven  the  beds  of  navigable  tide-waters  are  subject  to  the  disposal  of 
the  state  laws,  saving  always  any  public  rights  that  may  exist  in  them. 
And  even  in  a  stream  not  susceptible  of  public  use,  riparian  owners  can 
seldom  occupy,  by  erections,  any  large  portion  of  its  bed,  except  where 
it  is  dammed  :  Id, 

The  right  of  docking  must  not  seriously  impair  the  right  of  naviga- 
tion, and  dock-lines  fixed  by  the  city  have  nothing  to  do  with  the  deter- 
mination of  boundaries,  as  the  city  authorities  have  no  concern  with 
the  ownership  of  property :  Id. 

Negligence.     See  Street, 

Approach  of  Railroad  Crowing, — The  approach  by  a  public  road 
crossing  a  railroad  was  particularly  dangerous,  because  the  railroad  from 
natural  and  other  obstructions  could  not  be  seen  nor  the  whistle  heard. 
The  deceased  in  approaching  the  railroad  did  not  stop  to  listen,  &c. ;  in 
crossing  the  railroad  he  was  killed  by  the  locomotive.  Held,  that  the 
deceased  was  guilty  of  negligence  and  his  family  could  not  recover 
damages  for  his  death  :  Penna.  R,  R.  y.  Beale,  73  Pa. 

The  duty  of  the  traveller  to  stop  is  more  obligatory  when  an  approach- 
ing train  cannot  be  seen,  &c.,  than  when  it  can :  Id, 

If  the  traveller  cannot  see  the  track  by  looking  out  from  his  carriage, 
he  should  get  out  and  lead  his  horse :  Id, 
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Tke  fiulare  to  stop  immediately  before  crossing  a  railroad  track  is 
negligence  per  scj  and  this  is  for  the  court.    The  rule  is  unbending :  Id. 

Railroad.     See  Negligence. 

Fotoert  of  Railroad  Superintendent. — The  main  question  was  whether 
the  General  Superintendent  of  a  railroad  company  has  authority  by 
virtue  of  his  office,  but  without  special  authority,  and  in  the  absence 
of  any  showing  as  to  what  powers  are  actually  vested  in  him,  to  employ 
a  physician  to  attend  an  employee  who  has  been  injured  by  the  company's 
locomotive,  and  to  bind  the  company  thereby.  Christianct.  Ch.  J., 
and  CooLET,  J.,  held  that  he  had  such  authority,  and  Graves  and 
Campbell,  JJ.,  that  he  had  not :  Marquette^  Houghion  dc  Ontonagon 
R.  R.  Co.  V.  Toft,  S.  C.  Mich. 

Riparian  Rights.    See  Navigable  Waters, 

Right  to  Drain  Lands  into  Streams. — A  riparian  owner  may  drain 
his  own  lands  through  his  own  lands  into  an  adjoining  stream,  and  may 
prevent  any  such  interference  with  the  natural  flow  of  the  stream,  e.  g. 
by  damming,  as  will  injure  his  legal  privileges :  Treat  v.  Bates^  S.  C. 
Mich. 

Slander. 

Evidence. — It  is  not  competent  in  slander  to  prove  by  the  opinion  of  the 
witness,  the  averment  that  words  spoken  in  the  third  person,  were  spoken 
of  the  plaintiff:  McCae  v.  Ferguson,  73  Pa. 

When  the  words  are  spoken  in  the  second  person,  to  whom  they  were 
addressed  of  a  number  present,  is  a  question  of  fact,  and  if  the  name  of 
the  person  is  not  used  it  is  necessarily  dependent  upon  opinion  :  Id. 

In  slander  the  defendant  put  in  a  plea  of  justification  and  afterwards 
withdrew  it;  on  a  second  trial  ho  testified  that  he  had  not  said  that  the 
words  were  true.  The  withdrawn  plea  of  justification  was  not  evidence 
in  contradiction  of  his  statement :  Id. 

Specific  Performance. 

Refusal  of  Wife  to  join  in  Deed. — Specific  performance  of  an  agree- 
ment to  sell  real  estate  will  not  be  decreed  against  a  vendor,  a  married 
man,  whose  wife  refuses  to  join  in  the  conveyance,  unless  the  vendee 
is  willing  to  pay  the  full  purchase-money  and  accept  the  deed  without 
the  wife ;  if  not,  he  must  resort  to  his  action  at  law  for  damages : 
Reisz*s  Appeal,  73  Pa. 

No  abatement  which  can  be  made  in  the  price  on  the  ground  of  the 
wife's  right  of  dower,  will  be  just  to  both  parties  without  making  a  new 
contract  for  them  :  Id. 

Statute.     See  Gmstitnttotial  Law. 

Street. 

A  municipal  corporation  has  a  right  to  raise  its  streets  and  bridge 
them  in  order  to  improve  their  usefulness  :  AUentoum  ▼.  Kramer,  73  Pa. 

When  k  municipality  exercises  its  lawful  authority  derived  from  the 
state,  it  is  not  liable  for  collateral  injuries  from  the  exercise  of  its 
power :  Id. 

For  negligence  in  the  construction  or  repair  of  public  works  (when 
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repair  is  a  duty),  the  corporation  is  responsible  for  special  damage  caused 
by  its  negligence  :  Id. 

Taxation.     See  Constitutional  Law. 

Vendor  and  Purchaser.     See  Specific  Performance. 

Representations — Cnveat  Emptor — Cloud  on  Title. — In  part  payment 
for  a  pair  of  colts,  Bristol  gave  Braidwood  a  note  and  mortgage,  the 
latter  of  which  he  said  was  **  as  good  as  the  wheat,"  and  "  as  good  as 
the  money  to  any  one  who  did  not  want  to  use  the  money,  for  it  was 
drawing  10  per  cent,  interest."  And,  on  being  asked,  he  said  there 
was  no  mortgage  ahead  of  it  that  he  knew  of.  About  four  days  after- 
ward, Braidwood,  finding  a  prior  mortgage,  already  foreclosed,  and  claim- 
ing to  have  been  defrauded  by  Bristol's  representations,  demanded  the 
colts  back  and  tendered  the  mortgage  and  the  rest  of  the  payment,  all 
of  wliich  Bristol  refused.  Braidwood  brought  replevin  and  obtained 
judgment.  The  value  of  a  certain  mortgage  on  land  being  involved,  it 
was  held  error  to  charge  that  the  mere  proof  of  the  existence  of  a  prior 
mortgage  describing  the  same  land,  and  proof  of  the  sheriff's  deed  of 
foreclosure,  made  &  primd  facie  case  that  there  was  a  prior  encumbrance 
upon  the  land  and  tnrew  upon  the  defendant  the  burden  of  proving  that 
it  did  not  affect  the  title.  The  burden  of  proof,  on  the  contrary,  was 
upon  the  plaintiff  throughout,  to  show  that  it  did  affect  the  title  :  Bris- 
tol  V.  Braidwood^  S.  0.  Mich. 

Where  one  who  offers  a  mortgage  in  payment,  remarks  on  its  value, 
irrespective  of  the  existence  of  a  prior  mortgage,  his  remarks  should  be 
taken  simply  as  the  expression  of  his  opinion  ;  the  vendor,  if  ordinarily 
diligent,  can  judge  of  the  value  as  well  as  the  vendee,  and  is  therefore 
not  relieved  from  the  application  of  the  principle  of  caveat  emptor  in 
regard  to  it :  Id, 

The  maxim  caveat  emptor  ought  not  to  be  extended,  as  it  has  some- 
times been,  so  as  to  hold  that  a  vendor  of  real  estate,  who,  for  the  fraud- 
ulent purpose  of  effecting  a  sale,  makes  a  positive  representation  of 
particular  facts  respecting  the  title,  which  he  knows  or  has  good  reason 
to  believe  false,  and  which,  in  fact,  turn  out  false,  but  which,  if  true, 
would  make  the  title  good,  cannot  be  held  liable  in  an  action  for  the 
fraud;  and  that  the  vendee  cannot  have  the  right  to  rescind  because  he 
might  have  ascertained  from  the  records  the  true  state  of  the  title,  but 
neglected  to  do  so  in  reliance  on  the  truth  of  the  vendor's  representation 
of  the  fact :  Id, 

If  one,  in  order  to  obtain  the  property  of  another,  offers  him  a  mort- 
gage on  land  in  payment  therefor,  and  asserts  to  him  as  a  fact  of  which 
he  professes  to  have  knowledge,  that  there  is  no  prior  mortgage,  when 
he  knows,  or  has  good  reason  to  believe,  the  contrary,  or  has  no  good 
reason  to  believe  his  own  assertion,  he  would  be  liable  as  for  fraudulent 
representation,  and  the  other  party  might  rescind  the  contract  and  re- 
claim his  property,  because  he  would  be  entitled  to  substantially  the 
thinjy  bargained  for  :  Id. 

Where  a  mortgage  was  used  in  payment,  the  statement  of  the  vendee 
that  there  was  no  prior  mortgage  that  he  knew  of,  was  not  a  fVaudulent 
representation,  but  was  of  a  character  to  fairly  put  the  vendor  upon 
inquiry  to  ascertain  the  fact  for  himself:  Id. 
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RIGHTS  OF  SURETIES  INTER  SESE. 

It  is  proposed  to  discuss  one  of  the  questions  growing  out  of  the 
relation  of  suretyship,  viz. :  When  will  one  surety  upon  a  written 
obligation  be  held  to  be  a  co-surety  with,  or  a  surety  for,  another 
surety  ? 

In  the  first  place  it  is  important  to  determine  what  parties  to  a 
written  instniment  are  to  be  regarded  as  sureties  as  between  them- 
selves, and  when  they  ai'e  to  be  regarded  so.  There  seems  to  be 
a  tendency  in  some  recent  cases  to  establish  the  doctrine  that  when 
all  the  parties  to  a  note  or  other  obligation,  whose  liability  is  sec- 
ondary to  that  of  the  real  principal,  have  signed  before  delivery, 
and  in  order  to  give  the  maker  or  obligor  credit  with  the  payee  or 
obligee,  they  are  all,  as  between  themselves,  to  be  regarded  as  co- 
sureties, whatever  may  be  their  relation  to  the  holder :  Reynolds 
V.  Wheeler,  10  C.  B.  (N.  S.)  561 ;  Wright  v.  Garlinghouse,  26 
N.  Y.  589-46 ;  Pitkm  v.  Flanagan^  28  Vt.  160.  In  the  case  last 
cited  this  doctrine  was  applied  to  accommodation  endorsers  in  a 
very  able  opinion  by  Redfield,  J.  But  upon  this  particular  point 
the  weight  of  American  authority  is  at  present,  very  decidedly  the 
other  way :  McDonald  v.  McGruder^  3  Pet.  477 ;  Brown  v.  Mott, 
T  Johns.  861 ;  KtrBchner  v.  Conkliny  ante  471. 

The  cases  in  which  the  question  suggested  in  the  commencement 
of  this  article  may  arise  may  be  conveniently  classified  as  follows : 

First.  Those  in  which  the  sureties  arc  bound  by  separate  instru- 
ments or  obligations. 

Second.  Those  in  which  they  are  bound  by  one  instrument  or 
obligation,  and  the  question  turns  upon  the  construction  of  it. 
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Third.  Those  in  wbich  the  question  arises  upon  parol  or  Terbal 
testimony. 

It  is  well  settled  that  different  sureties  occupy  towlurds  each 
other  the  relation  of  co-sureties,  though  they  may  haye  become 
bound  by  different  instruments,  at  different  times  and  without  the 
knowledge  of  each  other,  provided  that  the  obligations  into  which 
they  enter  are  for  the  same  engagement  and  for  the  ^me  principal, 
and  it  does  not  appear  that  one  obligation  was  intended  to  be 
secondary  or  collateral  to  the  others :  1  Story  Eq.  J.  §  498 ; 
Burge  Suretyship  885-6 ;  Armitage  v.  Piifoer,  87  N.  Y.  494 ; 
Warner  v.  MorrUon,  8  Allen  666 ;  Comm(mweaUh  v.  Coz'i 
AdmW.,  12  Cas.  442 ;  Bering  v.  Earl  of  WincheUea,  1  Lead.  Cas. 
Eq.  100 ;  8.  c.  2  B.  &  P.  270  ;  Harris  v.  Fergu9(m,  2  Bailey  897 ; 
Breckenridge  v.  Tai/lor^  5  Dana  112.  In  cases  where  the  obliga- 
tions are  for  different  amounts,  contribution  will  be  enforced  among 
the  co-sureties  in  the  proportion  of  the  penalties  of  the  several  ob- 
ligations: Bell  V.  Jasper,  2  Ired.  Eq.  597 ;  Bering  v.  Winchehea. 
When  it  is  evident  that  the  obligation  signed  by  one  surety  is  sec- 
ondary or  collateral  to  that  signed  by  another,  the  relation  of 
co-suretyship  does  not  exist  between  them ;  at  any  rate  it  does  not 
exist  so  as  to  enable  the  latter  to  compel  contribution  from  the 
former.  There  are  several  cases  illustrating  this  principle.  In 
Crayihorne  v.  Swinburne^  14  Ves.  160,  A.  as  principal  and 
B.  as  surety,  executed  a  bond  in  order  to  procure  a  loan.  The 
security  not  being  deemed  sufficient,  G.  executed  a  separate 
bond  conditioned  to  be  void  on  payment  of  the  first.  It  was  de- 
cided that  B.  could  not  compel  contribution  from  C.  Though  evi- 
dence of  C.'s  declarations  at  the  time  of  signing,  tending  to  show 
that  he  signed  as  Surety  for,  and  not  as  co-surety  with  B.,  were 
admitted,  it  was  expressly  held  that,  even  without  such  evidence, 
the  (second)  bond  upon  the  face  of  it  makes  him  (C.)  surety  only 
for  the  principal  and  the  other  surety:  Page  170.  In  Bongleg 
V.  Gru/gs,  10  Pick.  121,  a  note  was  executed  by  A.  as  principal, 
and  by  B.  and  G.  as  sureties.  On  the  back  of  the  note  was  the 
following  endorsement  signed  by  D. :  "I  consider  myself  holden 
as  guarantee  for  this  note."  It  was  held  that  B.  and  G.  could  not 
compel  D.  to  contribute.  In  Keith  v.  Goodwin,  31  Vt.  268, 
8.  c.  Redfield  k  Bigelow  L.  G.  on  Bills,  &c.,  697,  a  note,  pay- 
able to  the  Vermont  Bank,  or  order,  was  signed  on  the  face  by 
defendant  and  six  others^  all  signing  without  any  addition  desig- 
nating who  were  principals  and  who  were  sureties,  though  it  ap- 

Digitized  by  VjOOQ  IC 


RIGHTS  OF  SURETIES  INTER  SESE.  681 

peared  bj  the  evidence  that  defendant  was  in  fact  a  surety.  Upon 
the  note  was  the  following  guaranty  signed  by  plaintiff  and  five 
others :  "  For  value  received  we  guaranty  the  payment  of  the 
above. note."  It  was  held  that  the  plaintiff  was  a  surety  for  de- 
fendants jointly  and  not  jointly  with  them,  and  might  recover 
what  he  had  been  compelled  to  pay.  To  the  same  effect  are  Har- 
rison V.  Lane^  6  Leigh  414;  Harru  v.  Warner^  13  Wend.  400 ; 
Stout  V.  Vau9e,  1  Rob.  Virginia  169 ;  Field  v.  Pelot,  1  McMullau 
Eq.  370 ;  Coope  v.  Twynman^  1  T.  &  Rus.  426.  In  such  a  case 
it  is  clear  that  the  first  set  of  sureties  could  not  have  compelled 
contribution  from  the  second  set,  even  though  the  latter  may  have 
known  at  the  time  of  signing  that  the  former  signer^  were  sureties, 
as  was  the  fact  in  the  cases  of  Oraythorm  v.  Swinburne^  and 
Longley  v.  Origgs.  In  determining  whether  the  second  set  of 
sureties  could  hold  the  first  set  liable  to  them  as  principals,  so  as 
to  recover  the  whole  amount  paid,  the  court  in  Keith  v.  Ooodtoin 
had  occasion  to  decide  upon  other  important  questions  which  will 
be  noticed  presently. 

In  the  second  class  of  cases,  where  the  sureties  are  bound  by 
one  instrument  or  obligation,  the  question  may  have  to  be  deter- 
mined by  the  form  and  construction  of  the  instrument  itself.  Sup- 
pose, for  example,  a  note  signed  by  A.  as  principal  and  B.  as 
surety,  to  be  afterwards  signed  by  C,  who  adds  to  his  signature, 
"surety  for  the  above,**  or  some  other  equivalent  expression: 
what  is  the  effect  of  such  addition  ?  It  is  well  settled  that  a  surety 
may  limit  his  ovm  liability  as  he  pleases.  Independent  of  parol 
evidence  making  it  necessary  to  apply  a  different  rule,  it  is  well 
settled  that  in  the  case  supposed,  B.  could  not  compel  contribution 
from  C. :  Harris  v.  Warner^  13  Wend.  400.  Otherwise  if  C. 
had  added  to  his  signature  simply  the  word  "  surety :"  Warner  v. 
Pricej  3  Wend.  397 ;  Sisson  v.  Barrett,  2  Comst.  406. 

Nor  could  0.  in  the  case  supposed  hold  B.  liable  as  a  principal 
and  so  recover  of  him  full  indemnity  :  Warner  y.  Price :  White- 
house  V.  Hanson,  42  N.  H.  9.  There  are  also  numerous  dicta  to  the 
effect  that  in  such  case  C.  could  not  even  compel  contributidn 
from  B. :  Harris  v.  Warner ;  Whitehouse  v.  Hanson  ;  Norton  v. 
Coons,  3  Den.  130.  But  upon  this  point  there  is  no  direct  deci- 
sion of  which  the  writer  is  aware. 

The  third  class  of  cases,  by  far  the  most  diflBcult  to  be  reconciled, 
are  those  in  which  the  question  under  discussion  arises  upon  parol 


Digitized  by  VjOOQ IC 


682  BIGHTS  OF  SURETIES  INTER  8ESB. 

evidence.  As  between  the  parties  liable  upon  a  note  or  other  obli- 
gation, neither  the  form  of  it,  nor  the  poaition  of  their  names,  nor 
the  primd  facie  character  in  which  they  sign,  concludes  them  from 
showing  by  parol  evidence  their  actual  relation  to  each  other.  The 
most  frequent  and  interesting  cases  are  those  in  which  it  has  been 
sought  to  raise  by  parol  evidence,  an  equitable  estoppel,  so  as  in 
effect  to  make  one  surety  a  principal  as  to  another  surety.  Sup- 
pose, for  example^  a  note  signed  by  A.  a|i  principal  and  by  B.  as 
surety,  but  without  anything  on  the  face  of  the  note  indicating 
that  B.  is  in  &ct  a  surety,  to  be  afterwards  signed  by  C.  who  at 
the  time  of  signing  believed  B.  to  be  a  principal  and  signed 
with  the  intention  of  being  bound  as  surety  for  both  A.  and 
B«  Such  facts  being  proved,  what  is  the  legal  consequence? 
Upon  this  question  the  authorities  are  conflicting.  On  one  side  it 
may  be  said  that  as  the  first  surety  held  himself  out  to  the  last  as 
a  principal  he  ought  to  be  concluded  from  denying  that  he  is  such 
in  any  controversy  between  them.  It  was  so  held  in  Melm%  v. 
W(^dehoff,  14  Wis.  18,  and  in  Keith  v.  Qoodwm^  31  Vt.  268. 

On  the  other  hand  it  may  be  said  that  one  who  in  £EkCt  signs  a 
note  as  surety  xloes  not  hold  himself  out  as  principal  by  merely 
omitting  to  designate  himself  as  surety  upon  the  note  itself;  or  at 
any  rate  that  he  does  not  so  hold  himself  out  to  any  one  but  the 
payee.  It  is  as  usual  for  sureties  to  sign  without,  as  it  is  to  sign 
with,  an  addition  designating  that  they  are  sureties.  The  last 
surety  is  presumed  to  know  this,  and  also  to  know  the  rule  that  all 
sureties  for  the  same  debt  are,  in  the  absence  of  evidence  to  the 
contrary,  to  bo  deemed  co-sureties,  whether  they  so  intended  or 
not,  or  whether  they  signed  with  each  other's  knowledge  or  not 
He  can  easily  ascertain  by  inquhry  who  is  the  real  principal ;  or 
else  he  can  sign  as  '^  surety  for  the  above,"  or  in  some  other  way 
indicating  that  he  intends  to  make  his  liability  secondary  to  that 
of  all  the  preceding  parties.  Again  it  is  a  fundamental  rule  that 
&  surety  is  never  liable  except  according  to  the  legal  effect  of  the 
contract  signed  by  him.  It  is  equally  well  settled  that  no  one  can 
acquire  the  rights  of  a  surety  against  another  without  the  lattefs 
consent.  While  it  may  be  presumed,  or  at  any  rate  inferred  from 
slight  circumstances,  that  the  real  principal  upon  a  note  or  other 
obligation  for  the  payment  of  money,  consents  to  the  procuring  of  a 
surety  for  him,  no  such  presumption  can  be  indulged  against  a  surety. 
The  latter  is  not  benefited  by  consideration  moving  to  the  principal; 
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and  while  it  may  be  to  his  advantage  to  have  a  co-surety,  it  is  of  no 
advantage  to  him  to  have  some  one  sign  as  surety  for  him.  Indeed 
according  to  the  doctrine  of  equitable  estoppel  as  at  present  under- 
stood, it  is  diflScult  to  see  how,  in  the  case  supposed,  B.  by  merely 
omitting  to  designate  himself  as  surety  upon  the  note,  could  beheld 
to  be  estopped  to  deny  that  he*signed  as  principal,  in  a  controversy 
with  C.  To  constitute  such  an  estoppel  it  should  appear  that  B. 
fraudulently  intended,  or  at  any  rate  might  and  ought  to  have  fore- 
seen, not  only  that  he  would  be  regarded  as  a  principal,  but  that 
some  third  person  would  or  might  thereby  be  induced  to  sign  the 
note  as  surety  for  him.  The  most  recent  and  best  considered  de- 
cisions show  a  very  decided  inclination  of  the  courts  to  restrict 
rather  than  to  enlarge  the  doctrine  of  equitable  estoppel ;  and  it 
cannot  in  the  opinion  of  the  writer,  consistently  with  these  decisions, 
be  applied  in  the  case  supposed. 

Opposed  to  the  cases  o{  Melms  v.  Werdehoff  n,T\d  Keith  y.  Good- 
winy  is  the  recent  case  of  Whitehouse  v.  Hanson^  42  N.  II.  9.  That 
was  an  action  of  assumpatt  for  money  paid  by  plaintiff  Whitehouse 
for  defendants  Hanson  and  Trickey.  The  note  in  suit  was  payable 
to  the  Saving  Bank  or  order,  signed  by  Moses  Place,  John  P.  Han- 
son, John  Trickey,  N,  V.  Whitehouse  surety  k  Thomas  Stackpole 
surety.  It  appeared  that  Place  was  the  real  principal,  all  the 
others  being  in  fact  sureties.  Plaintiff  testified  that  "when  he 
signed  the  note  Place  asked  him  to  sign  the  note  as  surety  for 
himself,  Trickey  and  Hanson,  whose  names  were  on  the  note  as 
principals.  He  delayed  signing  till  afternoon,  in  order  to  ascer- 
tain Trickey 's  ability ;  ascertained  that  Trickey  was  responsible, 
and  told  Place  if  he  would  get  another  good  man  on  the  note  he 
would  sign  it,  and  named  Stackpole.  He  signed,  adding  surety  to 
his  name.  He  did  not  know  that  Hanson  and  Trickey  were  sure- 
ties or  he  would  not  have  signed.  He  did  not  know  the  purpose 
of  procuring  the  money."  This  evidence  was  objected  to,  but  the 
objection  was  overruled.  There  was  some  other  testimony  to  the 
same  effect. — Trickey  testified  that,  *'  he  signed  the  note  as  surety 
for  Place,  had  none  of  the  money  nor  any  benefit  of  it.  Place 
asked  him  to  sign  with  Hanson,  Whitehouse  and  himself,  flace 
and  Hanson  signed  before  he  did.  He  had  paid  one-fourth  of  the 
debt  and  costs." — Hanson  testified  that  "  he  signed  the  note  at  the 
request  of  Place  and  as  his  surety,  Place  saying  that  Trickey  and 
Whitehouse  would  also  sign  it.     He  paid  one-fourth  of  the  note." 
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Upon  these  facts  the  court,  in  a  very  elaborate  opinion,  reviewing 
many  authorities,  held  that  Whitehouse  was  a  co-surety  with,  and 
not  a  surety  for  Hanson  and  Trickey.  To  the  same  effect  are  the 
jases  of  Norton  v.  CoonSy  3  Den.  130,  8.  c.  2  Seld.  33 ;  McGee 
V.  Froutj/y  9  Met.  647. 

Supposing  that  there  is  nothing  upon  the  face  of  the  note  or 
other  obligation  indicating,  or  from  which  it  may  be  presumed  on 
the  ground  of  estoppel  or  otherwise,  that  one  of  the  sureties  signed 
as  surety  for  and  not  as  co-surety  with  the  other  sureties,  still  that 
fact  may  nevertheless  be  shown  by  parol  evidence.  If  there  was 
an  express  agreement  between  the  sureties  to  this  effect,  there  is 
no  question  but  that  it  may  be  so  proved  :  Barry  v.  Ran%omy  12 
N.  Y.  (2  Kern.)  462 ;  BaUon  v.  Kingy  4  H.  &  N.  789. 

Beyond  this  the  decisions  are  conflicting  and  impossible  to  be 
reconciled,  especially  upon  the  question  of  the  effect  of  the  dechir- 
ations  of  the  sureties  at  the  time  of  signing.     Starting  with  the 
presumption  that  in  the  absence  of  evidence  to  the  contrary  all  the 
sureties  are,  as  to  each  other,  held  to  be  co-sureties,  it  is  clear  that 
the  burden  of  proof  rests  upon  the  party  alleging  tlio  contrary. 
If  there  was  a  mutual  agreement  to  the  contrary  between  the  sure- 
ties (not  between  one  of  the  sureties  and  the  principal  or  some 
other  person)  it  may  of  course  be  proved  by  parol  testimony ;  but 
such  testimony  must  be  competent  for  that  purpose.     In  connec- 
tion with  other  testimony,  the  declarations  of  one  of  the  sureties  at 
the  time  of  signing  to  the  effect  that  he  signs  as  surety  for  and  not 
as  co-surety  with  the  prior  sureties,  may  be  admissible  as  part  of 
the  res  gestce,  going  to  show  a  mutual  agreement  express  or  im- 
plied, or  to  show,  where  that  is  held  material,  that  he  supposed  the 
prior  sureties  to  be  principals.     But  it  is  difficult  to  perceive  upon 
what  principle  such  declarations,  not  assented  to  by  the  prior  sure- 
ties nor  even  communicated  to  them,  can  affect  them.     Such  dec- 
larations may  indeed  show  the  intention  of  the  party  making  them, 
but  that  intention,  whether  expressed  or  locked  in  his  own  breast, 
does  not  supply  the  mutual  assent  necessary  to  a  binding  agree- 
ment, without  which  no  one  of  the  sureties  can  shift  from  himself  to 
the  others  the  burden  which  the  law  imposes  upon  all  of  them 
equafly. 

Nevertheless  there  are  decisions  and  dicta  contrary  to  these 
views.  Evidence  of  declarations  was  admitted  in  Craythome  r. 
Swinburne^  14  Yes.  160.     But,  as  has  been  seen,  it  was  not  neces- 
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sary  in  that  case  to  pass  upon  the  competency  or  effect  of  such 
evitience.  Such  declarations  vrere  held  admissible  in  Keith  v. 
Goodwin,  81  Vt.  268.  But  if  the  other  points  decided  in  that 
case  were  well  taken,  what  is  there  said'  as  to  the  effect  of  such 
declarations  was  a  mere  dictum  ;  and  if  the  other  points  were  not 
well  taken  the  case  cannot  be  supported  even  upon  such  declarn- 
tions.  Evidence  of  such  declarations  was  admitted  also  in  tlie 
case  of  Bowser  v.  Rendell,  81  Ind.  128.  In  that  case  a  note  pay- 
able to  and  at  a  certain  bank  was  signed  by  A.  as  principal  and  by 
B.  as  surety,  and  delivered  to  C,  the  real  payee,  who,  in  order  to 
induce  the  bank  to  discount  it,  signed  his  own  name  to  it,  nomi- 
nally as  a  maker.  Parol  evidence  was  admitted  of  C.*s  declara- 
tions at  the  time  of  signing  that  he  did  so  as  surety  for  and  not 
as  cosurety  with  B.  It  is  clear  that,  without  such  declarations, 
while  A.  B.  and  C.  were  all  liable  as  principals  to  the  bank,  yet  A. 
and  B.  were  both  liable  as  principals  to  C.  The  case  last  cited 
was  decided  upon  the  authority  of  Robinson  v.  lAfle,  10  Barb. 
512,  which,  if  good  law,  is  directly  in  point.  But  that  case  was 
decided  before  and  is  directly  opposed  to  the  later  New  York 
case  of  Norton  v.  Coons,  3  Den.  130 ;  s,  c.  2  Seld.  38.  The  recent 
case  of  Adams  v.  Flanagan,  86  Yt.  400,  goes  still  farther.  That 
was  a  suit  by  William  Adams  against  H.  G.  and  H.  B.  Flanagan, 
for  contribution  for  money  paid  upon  a  promissory  note  payable  to 
the  Commercial  Bank  and  signed  as  follows :  Ed.  Mills,  A.  Boyn- 
ton,  William  Adams,  surety,  H.  C.  k  H.  B.  Flanagan,  surety.  The 
defence  was  that  the  defendants  were  not  co-sureties  with  plaintiff 
but  were  sureties,  if  sureties  at  all,  for  Boyjiton  and  plaintiff. 
The  plaintiff  testified  that  on  the  occasion  of  his  signing  the  note, 
Mills  (the  principal)  told  him,  in  the  absence  of  the  defendants, 
that  the  defendants  had  agreed  to  sign  as  sureties  on  the  note  if 
he  (the  plaintiff)  would ;  and  that  he  would  not  have  signed  the 
note  unless  he  had  understood  that  the  defendants  would  also  sign 
it.  On  the  other  hand  the  defendants'  testimony  tende^l  to  show 
that  they  refused  to  sign  the  note  as  co-sureties  with  the  plaintiff 
and  Boynton ;  but  at  the  request  of  Mills  consented  to  sign  it  as 
sureties  for  Adams  and  Boynton  after  he  and  they  had  signed  it ; 
that  upon  this  understanding  Mills  signed  it  and  went  to  Adams 
and  Boynton  and  procured  their  signatures ;  that  they  intrusted 
the  note  thus  signed  to  Mills ;  that  he  presented  it  to  defendants 
80  signed,  and  they  then  signed  it  in  the  presence  of  Mills  and  of 
one  Chittenden,  an  attorney  of  the  payee,  with  the  distinct  and 
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express  agreement  previously  stated  and  then  repeated,  that  they 
signed  as  sureties  for  Adams  and  Boynton,  and  not  as  co-sureties 
with  them;  that  they  affixed  only  the  word  "surety"  to  their 
names,  and  not  the  words  "  surety  for  Boynton  and  Adams,"  be- 
cause Chittenden  told  them  that  the  legal  effect  of  signing  after 
the  others  and  adding  the  word  "  surety"  only,  would  be  to  make 
tiiem  sureties  for  and  not  with  them.  Upon  these  facts  the  court 
held  that  the  action  could  not  be  maintained,  disapproving  Norton 
V.  (7oo7i«,  and  approving  Keith  v.  Qoodmn.  From  a  note  by  the 
reporter  at  the  begmning  of  the  volume,  page  v.,  it  appears  that 
Poland,  C.  J.,  and  Peck,  J.,  dissented  from  the  opinion  of  the 
court.  That  case  cannot  be  supported  on  the  ground  that  the 
Flanagans  signed  supposing  Adams  to  be  a  principal,  because  the 
note  on  its  face  showed  Adams*  to  be  a  surety.  It  must  be  sup- 
ported, if  at  all,  solely  upon  the  ground  that  the  declarations  of 
the  Flanagans  at  the  time  of  signing  were  binding  upon  Adams. 
But  if  their  declarations  were  binding  upon  him,  it  is  diflScult  to  see 
why  his  declarations  were  not  binding  upon  them.  If  this  case  is 
generally  recognised  as  good  law,  it  must  not  only  overturn  the 
rules  heretofore  recognised  governing  the  right  of  contribution 
between  sureties,  but  must  also  establish  the  novel  theory  that  one 
m-in  may  bind  another  by  simple  declarations  of  which  the  latter 
may  have  been  entirely  ignorant.  It  is  in  direct  conflict  with  the 
earlier  Vermont  case  of  Flint  v.  Da^j  9  Vt.  845,  and  also  with 
the  cases,  already  cited,  of  Whitehouse  v.  Hanson^  42  N.  H.  9 ; 
Norton  v.  Coonn^  8  Den.  180 ;  s.  c.  2  Seld.  88,  and  McOee  v.  Prouty^ 
9  Mete.  647. 

In  concluding  our  remarks  upon  the  competency  and  effect  of 
parol  evidence  we  may  notice  a  very  common  statement,  that  where 
one  surety  signs  at  the  request  of  another  such  request  is  of  itself 
sufficient  to  show  that,  as  between  themselves,  the  former  .is  a 
surety  for,  and  not  a  co-surety  with,  the  latter :  Tamer  v.  BavteSy 
2  Esp.  478 ;  Apgar  v.  JBeiter,  4  Zabr.  812 ;  Daniel  v.  Ballard,  2 
Dana  296 ;  Thomas  v.  Cook,  8  B.  &  C.  728.  In  the  case  of  Pitts 
V.  Bougdon,  1  Comst.  852,  it  was  said  in  reference  to  commercial 
paper  that  the  adoption  of  this  rule  has  been  regretted  by  judges 
in  England  and  in  this  country,  and  that  the  rule  was  not  to  be  ex- 
tended. There  appears  to  be  no  sensible  reason  for  it;  audit  is 
wholly  repudiated  and  shown  never  to  have  rested  on  a  sound  basis, 
in  the  recent  case  of  Bagott  v.  Mullen,  82  Ind.  882. 

D.  W.  Howe. 
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RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  .Errors  of  Connecticut. 
FREDERICK  M.  FROST  v.  LEROY  PLUMB. 

The  defoodant  hirwl  *  borse  of  the  pUiatiff  on  Smidfty  to  go  oo  that  day  to  the 
town  of  S.  He  went  several  miles  beyoDd,  and  while  doing  so  caused  the  death 
of  the  horse  by  overdriving.  Heid^  in  an  action  of  trover  joined  with  case,  that 
the  plaintiff  could  recover,  notwithstanding  the  statute  prohibition  of  all  secular 
bwiiness  on  Sunday. 

And  it  seems' that  he  could  equally  recover  for  an  injnry  to  the  horse  by  the 
wrongful  act  of  the  defendant,  within  the  limits  for  which  he  was  hired. 

The  distinction  is  between  wrongful  acts  which  constitute  a  mere  breach  of  the 
contract,  requiring  on  the  part  of  the  plaintiff  the  proof  of  the  contract  as  an 
essential  part  of  his  case,  and  wrongful  acts  that  are  independent  of  the  contract 
and  toward  which  the  contract  stands  in  a  mere  incidental  relation. 

Case,  and  trover ;  brought  to  the  City  Court  of  the  city  of  Water- 
bury,  and  tried  to  the  jury  on  the  general  issue.  Verdict  for  de- 
fendant, and  motion  to  the  Superior  Court  for  a  new  trial,  for 
error  in  the  charge  of  the  court,  which  motion  was  reserved  by  the 
latter  court  for  the  advice  of  this  court.  The  case  is  fully  stated  in 
the  opinion. 

O'Neilj  with  whom  was  Webster j  in  support  of  the  motion. 

JT*.  B.  Munson,  contri. 

Carpenter,  J. — The  defendant  hired  a  horse  of  the  plaintiff  to 
drive  from  Waterbury  to  Southington  on  Sunday.  Ho  drove  or 
permitted  others  to  drive,  the  horse  some  ten  miles  beyond  South- 
ington. The  weather  was  excessively  hot,  and  it  is  claimed  that 
the  extra  distance,  coupled  with  immoderate  driving,  caused  the 
horse's  death.  This  action,  trover  and  case  joined,  is  brought  to 
recover  the  value  of  the  horse. 

The  court  instructed  the  jury  ^'  that  if  the  owner  of  a  horse 
knowingly  lets  him  on  the  Lord's  Day,  to  be  driven  to  a  particular 
place,  but  not  for  any  purpose  of  necessity  or  charity,  and  the  hirer 
injures  the  horse  by  immoderate  driving,  in  consequence  of  which 
he  afterwards  dies,  the  owner  cannot  maintain  an  action  against 
the  hirer  for  such  injury,  although  it  occurs  while  going  to  a  dif- 
ferent place,  and  beyond  the  limits  specified  in  the  contract/'  The 
jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  moved 
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for  a  new  trial.     The  Saperior  Court  reserved  the  case  for  our 
advice. 

The  court  in  its  charge  was  governed  by  the  case  of  Qregy  v. 
Wymatij  4  Cush.  822.  In  Maine  and  New  Hampshire  the  doe- 
trine  of  that  case  is  repudiated,  and  the  law  is  declared  to  be  other- 
wise. Mort4m  v.  GhBtety  46  Maine  420 ;  Woodman  r.  Hubbardf 
5  Foster,  67.  In  Whelden  r.  Chappel,  8  R.  Isl.  280,  the  eoart 
followed  Chegg  v.  Wymaiu  But  in  a  late  case,  which  has  come 
to  our  knowledge  since  this  case  was  decided,  SdU  v.  Corcoran^ 
107  Mass.  251,  Chregg  v.  Wgman  is  ezpraesly  overruled.  In 
that  case  the  defendants  hired  a  hone  and  sleigh  on  Sunday  to 
drive  from  South  Adams  to  North  Adams  for  pleasure,  the  plain- 
tiff knowing  the  purpose  for  which  the  team  was  hired.  After 
reaching  North  Adams  they  drove  to  Clarksbury,  and  on  their  re- 
turn the  horse  and  sleigh  were  injured.  The  col^rt  held  unani- 
mously, granting  a  new  trial,  that  the  defendants  were  liable. 
Mr.  Justice  Gray,  in  giving  the  opinion  of  the  court,  says  :  *^  It 
therefore  appears  to  us  to  be  clear,  upon  principle  and  authority, 
that  an  action  of  tort  for  the  conversion  of  the  horse  by  driving  it 
beyond  the  place  agreed  in  the  illegal  contract  of  letting  and  hir- 
ing, is  not  founded  on  that  contract.  And  we  think  it  is  equally 
clear  that  that  contract  need  not  be  shown  by  the  plaintiff,  and 
forms  no  part  of  his  cause  of  action."  Thus  it  will  be  seen  that 
the  law  of  Massachusetts  on  this  subject  is  now  in  substantial  har- 
mony with  the  law  of  Maine  and  New  Hampshire.  We  think  that 
the  law  of  this  state  ought  to  be,  and  is,  the  same.  The  charge 
of  the  court  therefore,  that  the  defendant  was  not  liable,  although 
the  injury  occurred  in  going  to  a  different  place,  and  beyond  the 
limits  specified  in  the  contract,  was  clearly  erroneous.  We  under- 
stand the  rule  to  be  this : — the  plaintiff  cannot  recover  whenever 
it  is  necessary  for  him  to  prove,  cts  a  part  of  his  cau9e  of  action^ 
his  own  illegal  contract,  or  other  illegal  transaction  ;  but  if  he-  can 
show  a  complete  cause  of  action  without  being  obliged  to  prove  his 
own  illegal  act,  although  such  illegal  act  may  incidentally  appear, 
and  may  be  important  even  as  explanatory  of  other  facts  in  the 
case,  he  may  recover.  It  is  suflScient  if  his  cause  of  action  is  not 
essentially  foundetl  upon  something  which  is  illegal.  If  it  is,  what- 
ever may  be  the  form  of  the  action,  he  cannot  recover.  Apply 
that  rule  to  this  case.  It  was  only  necessary  for  the  plaintiff  to 
prove  his  own  title  to  the  property,  and  a  conversion  by  the  defeod- 
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ant.  The  destruction  of  the  horse  was  a  conversion ;  and  proof 
that  the  injury  which  caused  his  death  occurred  while  being  driven 
without  the  consent  of  the  owner,  shows  a  complete  cause  of  ac- 
tion without  any  reference  to  an  illegal  contact. 

The  illegal  letting  may  or  may  not  appear.  If  it  does,  it  sim- 
ply explains  the  defendant's  possession,  and  proves  that  it  was  by 
the  owner's  permission,  at  least  for  a  certain  purpose.  It  may  give 
the  defendant  an  opportunity  to  injure  the  horse,  but  it  does  not 
cause  the  injury ;  nor  does  it  contribute  to  it  in  such  a  sense  as  to 
make  the  plaintiff  a  party  to  the  wrongful  act.  If  it  does  not  ap- 
pear, before  the  defendant  can  avail  himself  of  it  as  a  defence,  it 
becomes  necessary  for  him  to  prove  the  illegal  contract  to  which 
he  was  a  party,  and  his  own  illegal  conduct  in  travelling  upon  the 
Sabbath.  But  he  can  no  more  avail  himself  of  that  as  a  defence 
than  the  plaintiff  can  as  a  cause  of  action.  Either  party,  whose 
success  depends  upon  proving  his  own  violation  of  law,  must  fSul. 

As  the  charge  to  the  jury  was  manifestly  in  conflict  with  these 
principles,  the  Superior  Court  must  be  advised  to  grant  a  new 
trial. 

Perhaps  we  might  with  propriety  stop  here.  But  there  is 
another  question  iavolfBd  in  the  case  which  may  be  important  in 
another  trial.  It  seems  that  the  court  excluded  evidence  of  im- 
proper driving  in  going  to,  and  beyond,  the  place  specified  in  the 
contract.  We  have  just  seen  that  the  defendant  is  clearly  liable 
for  the  latter.  It  becomes  an  interesting  inquiry  how  far  he  is 
liable  for  the  former. 

In  Way  v.  Foster,  1  Allen  408,  it  was  held  that  the  defendant 
in  a  similar  case  was  not  liable,  on  the  ground  that  the  immoderate 
driving  was  virtually  a  breach  of  his  contract.  In  Welch  v.  Wei- 
son,  6  Gray  505,  it  was  held  that  the  plaintiff  might  recover  for 
an  injury  done  to  his  property,  while  he  and  the  defendant  weiFe 
engaged  in  trotting  horses  for  money  contrary  to  statute.  The 
distinction  between  the  two  cases  seems  to  be,  that  in  the  former 
there  was  a  bailment,  and  the  misfeasance  of  the  defendant  was  a 
breach  of  his  duty  as  bailee ;  while  in  the  latter,  the  act  of  the  de- 
fendant in  running  the  plaintiff  down  was  a  wrongful  act,  independ- 
ent of  any  contract.  It  seems  to  us  that  the  difference  between 
the  two  cases  is  more  apparent  than  real.  No  express  contract 
was  violated  in  either  case.  An  implied  contract  therefore  must 
be  relied  upon ;  and  there  seems  to  be  quite  as  much  reason  for 
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oaying  that  the  defendant  in  one  case  agreed  to  act  fairly  in  the 
nace,  as  that  the  defendant  in  the  other  agreed  to  drive  the  horse 
properly.  Strictly  speaking  it  was  not  a  matter  of  actual  agree- 
ment in  either  case.  In  each  case  the  act  of  the  defendant  was  a 
violation  of  a  duty  imposed  by  law ;  in  the  one,  a  duty  of  universal 
obligation,  to  do  his  neighbor  no  wrong ;  in  the  other,  a  specific 
duty  imposed  by  the  law  of  bailments. 

If  the  usual  test,  whether  the  plaintiiT  can  prove  his  cause  of  ac- 
tion without  proving  the  unlawful  agreement,  be  applied,  are  not 
the  plaintiiTs  chances  quite  as  good  in  the  case  of  a  bailment  as  in 
the  other  case?  In  one  case  the  plaintiff  proves  that  the  defendant 
wrongfully  injured  his  horse  while  the  parties  were  driving  side  by 
side ;  in  the  other,  the  plaintiff  proves  that  the  defendant  wrong- 
fully injured  his  horse  while  driving  him  by  his  consent.  If  the 
circumstances  of  the  race  are  unimportant,  so  the  nature  and  char- 
acter of  the  bailment  are  immaterial.  In  each  case  the  tort,  and 
not  the  contract,  is  the  gist  of  the  action. 

But  a  determination  of  the  precise  question  decided  in  Way 
V.  Foster  is  unnecessary  in  the  present  case.  The  immoderate 
driving  during  the  bailment,  of  itself,  or  in  connection  with  the 
improper  driving  after  the  bailment  terminated,  caused  the  death 
of  the  horse.  There  can  be  no  doubt  that  the  general  rule  is  that 
an  action  of  trover  will  lie  in  such  a  case,  and  that  the  plaintiff  in 
this  case  is  entitled  to  recover,  unless  the  letting  the  horse  on  Sun- 
day is  a  bar  to  a  recovery.  In  each  of  two  cases  cited  above, 
Woodman  v.  Uvhbard^  5  Foster  67,  and  Hall  v.  Corcoran^  107 
Mass.  251,  the  wrongful  act  which  resulted  in  the  death  of  the 
horse  occurred  after  the  bailment  had  terminated ;  but  much  of  the 
reasoning  of  the  court  applies  as  well  to  a  destruction  during  the 
bailment,  as  to  a  destruction  afterwards.  In  the  latter  case,  the 
c6urt  carefully  avoids  overruling  Way  v.  Foster^  and  suggests  the 
only  distinction  by  which  the  two  cases  can  be  reconciled,  and  that 
is  the  difference  between  an  action  of  tort  in  the  nature  of  an  ac- 
tion of  trover,  and  an  action  of  tort  for  abusing  the  horse  while 
<lrtving  to  the  place  for  which  he  was  hired. 

On  the  whole  we  regard  the  cases  cited  above  as  authorities  for 
holding  that  a  party  who  hires  and  drives  a  horse  upon  the  Sabbath, 
and,  while  so  driving  it,  causes  its  death,  either  wilfully  or  negli- 
gently, is  liable  to  the  owner  in  an  action  of  trover.  We  think 
also  that  the  law  thus  stated  can  be  fully  vindicated  upon  principle 
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The  plaintiff,  in  making  a  contract  prohibited  by  law,  exposed 
himself  to  all  its  legitimate  consequences.  He  is  not  only  liable 
to  the  penalty,  but  the  law  will  refuse  to  aid  him  in  enforcing  it, 
or  in  recovering  compensation  for  a  breach  of  it,  and  will  not  allow 
him  to  recover  in  any  action  which  essentially  depends  upon  it. 
But  it  does  not,  in  a  case  like  this,  deprive  the  owner  of  his  gen- 
eral property  in  the  horse,  nor  place  him,  or  his  property,  outside  t)f 
the  protection  of  the  law.  Nor  will  it  in  any  sense  operate  to  jus- 
tify or  excuse  the  other  party  in  the  commission  of  any  wrongful 
act  not  contemplated  by  the  agreement.  Now  it  must  be  conceded 
that  an  action  of  trover  is  not  founded  upon  a  contract.  None  is 
referred  to  in  the  declaration,  and  none  need  be  proved  on  the  trial. 
All  that  the  plaintiff  is  required  to  prove  is  title  in  himself,  and  a 
conversion  by  the  defendant.  In  this  case  the  title  is  not  in 
diiipute.  And  when  the  plaintiff  proves  that  the  defendant  was 
driving  his  horse  from  Waterbury  to  Sonthington,  and  that  while 
doing  so  he  wilfully  or  negligently  drove  him  in  such  a  manner  as 
to  cause  his  death,  is  not  his  case  fully  proved?  It  is  quite  im- 
material how  the  horse  came  to  be  in  the  defendant's  possession. 
Whether  lawfully  or  unlawfully  is  not  of  the  slightest  consequence. 
He  may  have  found  him  in  the  highway  ;  he  may  have  hired  him 
of  a  stranger;  he  may  have  taken  him  from  the  plaintiff's  stable, 
with  or  without  leave,  upon  a  week  day,  or  upon  the  Sabbath ;  it 
is  all  the  same.  The  plaintiff  is  bound  to  offer  no  proof  on  the 
subject.  If  the  defendant  would  derive  any  benefit  from  the  illegal 
contract  he  is  the  one  to  prove  it ;  and  when  he  attempts  to  do  so, 
he  is  met  with  the  objection  that  he  cannot  avail  himself  of  an 
illegal  transaction  in  which  he  participated  as  a  defence  to  the 
action. 

For  these  reasons  we  are  of  the  opinion  that  it  was  competent 
for  the  plaintiff  to  prove  the  misconduct  of  the  defendant  both  be- 
fore and  after  reaching  Southington  ;  and  that  if  either,  or  both, 
eaused  the  death  of  the  horse,  the  plaintiff  is  entitled  to  recover. 

A  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 

The  groand  of  this  decision  seems  hend  that  there  is  nothing  so  speciaHy 

most  nnqnestionahle)  and  we  trust  the  sacred  in  the  time  of  the  Lord's  Day,  or 

time  will   soon  come,  when  the  courts  Christian   Sabbath,  as   it  is   popularly 

win  be  able,  in  all  the  states,  to  compre-  called,  as  to  require  them  to  adopt  con- 
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Btractions  of  unusual  strictness  and  seve- 
rity, in  order  to  secure  the  observance 
of  a  kind  of  Jewish  Sabbath  upon  that 
day.     We  ought  not,  perhaps,  to  object 
to  the  existence  of  such  a  feeling  among 
the  more  rigorous  adherents  to  the  reli* 
gious  doctrines  of  the  Puritans,  since 
that  is  about  all  which  remains  to  assure 
ns  of  the  former  existence  of  a  more  vi- 
gorous religious  sentiment,  in  our  coun- 
try, than  now  exists  in  any  portion  of  it. 
But  as  this  special  zeal  in  favor  of  main- 
taining a  close  analogy  to  the  observ- 
ance of   the   Jewish    Sabbath,   among 
Christians,  confessedly  arose  from  a  mis- 
conception or  perversion  of  the  appro- 
priate character  of  the  Lord's  Day  as 
practised  from  the  earliest  ages  of  the 
Church,  we  have  never  favored  it.    And 
possibly  that  feeling  may  have  led  us, 
in  some  cases,  to  adopt  constructions  too 
favorable  towards   the  escape  from  the 
penalties  of  the  Sunday  laws :  Adams  v. 
Gay,  19  Vt.  358,  where  our  views  upon 
this  question  will  be  found  more  in  de- 
tail than  we  should  care  to  repeat  here. 
The  propositions  maintained  in  that  case 
have  never  failed  to   meet  the  appro- 
bation of  the  profession,  so  far  as  their 
.  justice  and  policy  extended.     But  it  has 
sometimes   been  doubted,  whether  they 
are  all  entirely  consistent  with  the  na- 
ture of  our  penal  enactments  to  enforce 
the  observance  of  Sunday,  as  a  day  of 
religious  devotion.  The  opinion,  iii  that 
case,  is  based  largely  upon  the  English 
cases,  which  have  special  reference,  of 
course,  to  the  spirit  and  intention  of  the 
English  statute,  which  was,  to  compel 
persons  to  abstain  from  their  ordinary 
Macular  pursuits,  and  rest,  at  least,  on 
the  Lord's  Day.    We  supposed  the  Ver- 
mont statute  based  upon  the  same  prin- 
ciple.    It  is  certain  that  is  so,  in  most 
of  the   statutes  of   the  New  England 
states.    Upon  that  principle  we  attempt- 
ed, upon   the  authority  of  Bloxome  v. 
Williams,  3  B.  &  C.   232,  to  maintain 


that  the  statute  only  rendered  contracts 
made  on  Sunday  illegal,  so  far  as  what 
was  done  upon  Sunday  towards  their  con- 
summation, and  that  if  they  were  actu- 
ally and  finally  consummated  upon  some 
other  day,  they  could  not  be   avoide<) 
upon  the  ground  of  any  general   ille- 
gality atuching  to  all  that  was  done 
upon  Sunday  towards  laying  the  founda- 
tion or  inception  of  any  such  contracts. 
Upon  this  ground  we  have  maintained 
that  all  done  upon  Sunday,  of  the  nature 
of  secular  business,  is  to  be  regarded  as 
simply  void  and  inoperative,  the  same 
as  if  it  had  never  been  done.     But  if  at 
some  after  time  sufficient  passes  between 
the  parties  to  constitute  in  itself  a  valid 
contract,  it  is  none  the  less  binding  be- 
cause the  parties  had  done  something 
else  in  regard  to  the  same  subject-mat- 
ter which  the  law  would  not  recognise 
as  valid.     This  would  enable  one  who 
had  sold  his  horse  upon  Sunday,  for  a 
given,  price,  but  received  no  pay,  to  re- 
claim the  animal  DiK>n  any  other  day, 
by  demanding  its   restoration,  or  pay- 
ment of  the  price,  and  the  refusal  to  re- 
store it  might  then  be  treated  as  a  con- 
firmation of  the  contract,  the  same  as  if  a 
note  were  executed  upon  a  week-day  for  a 
consideration  passing  on  Sunday  :  Lore- 
Joy  V.  Whipple,  18  Vt.  379.     But  the 
extreme  view  of  some  of  the  cases,  that 
if  one  lent  or  hired  his  horse  upon  Sun- 
day he  could  not  recover  even  for  the 
actual  tort  of  the  bailee,  as  in  Gregg  v. 
Wyman,  6  Cnsh.  322,  seems  quite  in  the 
opposite  extreme.    The  tendency  now 
evidently  is,  to  adopt  a  reasonable  if  not 
a  mild  construction  of  the  penal  laws, 
intended  to  secure  the  due  observance  of 
the  Lord*s  Day,  and  we  are  satisfied  the 
purpose  will   be  most  likely  to  be  se- 
cured in  this  mode.  ,  There  can  be  no 
question  of  the  entire  soundness  of  the 
decision  in  the  principal  case. 

I.  F.  R. 
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Supreme  Court  of  Pennsylvania. 

GLENDON  IRON  CO.  r.  UIILER  et  al. 

Tlie  name  of  an  incorporated  (own  or  boroagh  cannot  be  employed  as  a  trade- 
mark even  if  a<iopted  and  used  as  such  prior  to  its  use  in  a  geographical  sense. 

This  was  a  bill  in  equity  to  enjoin  the  use  of  the  won!  **  Glen- 
don*'  by  the  defendants  upon  iron  of  their  manufacture,  on  the 
ground  that  it  had  been  previously  acquired  as  a  trade-mark  by 
the  complainants. 

The  opinion  of  the  court  was  delivered  by 

Mercur,  J. — Qlendon  is  the  name  of  the  town  in  which  the 
business  of  each  party  is  located  and  carried  on.  It  is  an  incor- 
porated borough.  Being,  then,  the  name  of  an  incorporated  town, 
the  main  question  is  whether  the  appellant  lawfully  has  the  exclu- 
sive right  to  use  it  as  a  trade-mark.  It  is  conceded,  as  a  general 
rule,  that  the  name  of  a  town  or  city  cannot  be  so  appropriated  as 
the  exclusive  property  of  any  one.  This  view  is  well  sustained  by 
authority  :  High  on  Injunctions,  sec.  GTS ;  Bispham's  Eq.  411 ; 
Wolfe  V.  Croulardj  18  Howard's  Prac.  Rep.  64 ;  Brooklyn  White 
Lead  Co,  v.  Masury^  25  Barb.  416;  Newman  y)  Alvord^  49  Barb. 
588 ;  Candee  v.  Deere^  Supreme  Court  of  Illinois,  10  Am.  Lhw 
Reg.  N.  S.  694  ;  Del  ^  Hud.  Canal  Co.  v.  Clark,  13  Wallace  831. 

It  is  contended  by  the  appellant  that  this  case  is  taken  out  of 
the  general  rule,  inasmuch  as  the  trade-mark  was  adopted  prior  to 
the  incorporation  of  the  borough,  and  before  there  was  any  town  in 
that  place.  No  authority  is  cited  which  supports  this  distinction. 
The  case  of  Wotherspoon  v.  Currie^  L.  R.  6  H.  of  Lords  519,  is 
clearly  distinguishable.  It  is  known  as  the  Glenfield  Starch  Case. 
It  is  true  the  injunction  was  there  granted,  but  the  complainant 
and  respondent  were  not  both  engaged  in  carrying  on  the  same 
business  in  the  same  town  or  city.  There  was  no  town  nor  city 
there.  The  Lord  Chancellor  says:  "Glenfield  is  not  a  town, 
*  *  *  *  it  is  not  a  parish,  it  is  not  a  hamlet,  it  is  not  a  district 
of  any  special  character,  but  it  was  an  estate  of  that  name  upon 
which  some  people  seem  to  have  erected  some  houses  or  manufac- 
tories, and  upon  which  now  some  sixty  people  are  living."  It 
will  not  do  to  apply  to  an  incorporated  borough  in  this  state,  the 
Bame  rule  that  may.  be  applicable  to  an  estate  in  England.     Such 
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a  borough  is  essentially  of  a  public  nature,  the  estate  is  of  a  mere 
private  character.  The  name  which  an  individual  may  give  to  his 
estate  is  unlike  that  which  legislative  sanction  has  given  to  a  mu- 
nicipal corporation.  The  right  of  the  public  in  each  is  radically 
different.  The  appellees  did  not  falsely  represent  the  place  of 
,  their  business  location.  Their  pig  iron  was  actually  manufactured 
within  the  borough  of  Glendon. 

It  is  said  in  Canal  Co.  v.  Clark,  supra,  "  True  it  may  be  that 
the  use  by  a  second  producer  in  describing  trutlifully  his  products 
by  a  name  or  combination  of  words  already  in  use  by  another, 
may  have  the  effect  of  causing  the  public  to  mistake  as  to  the 
origin  or  ownership  of  the  product,  but  if  it  is  just  as  true  in  its 
application  to  his  goods  as  it  is  to  those  of  another  who  first  ap^ 
plied  it,  and  who  therefore  claims  an  exclusive  right  to  use  it, 
there  is  no  legal  or  moral  wrong  done.  Purchasers  may  be  mis- 
taken but  they  are  not  deceived  by  false  representations,  and  equity 
will  not  enjoin  against  telling  the  truth."  The  appellees  put  upon 
their  pigs  the  initials  of  their  firm  and  the  name  of  their  town. 
That  name  was  Glendon  to  the  whole  world.  It  cannot  be  that 
the  previous  appropriation  by  the  appellant  of  the  word  which  now 
is  the  name  of  the  town,  prevents  any  other  manufacturer  of  pig 
iron,  within  its  limits,  from  using  the  same  word.  If  it  be  so  now, 
it  may  continue  through  all  coming  time.  The  boundaries  of  the 
town  may  be  enlarged ;  the  borough  may  grow  into  a  city ;  the 
manufactories  of  pig  iron  may  be  multiplied,  yet  the  word  most 
expressive  to  indicate  their  locations  must  be  denied  to  all  save 
one.  So  far  as  the  authorities  go  to  restrain  a  manufacturer  froiti 
the  adoption  of  a  truthful  trade-mark,  we  will  endeavor  to  enforce 
them.  When  asked  to  go  further  we  must  decline.  If  the  effect 
of  the  incorporation  of  the  appellants*  district  of  country  into  a  town 
by  the  name  of  '  Glendon'  has  been  to  deprive  them  of  some  of 
their  former  rights,  they  must  submit  to  the  consequences.  As 
well  might  they  complain  of  the  increased  taxation  which  the  mu- 
nicipal corporation  has  probably  imposed  upon  their  property. 
By  the  creation  of  this  new  municipality  they  assumed  new  rela- 
tive rights.  They  relinquished  some  which  they  previously  pos- 
sessed. The  rights  thereby  given  to  the  public  became  common 
to  all  citizens  dwelling  therein. 

We  see  nothing  in  the  facts  of  iMs  ease,  even  as  found  by  the 
master,  to  take  it  out  of  the  general  rule,  which  denies  to  one  the 
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exclusive  use,  as  a  trade-mark,  of  the  name  of  the  town  in  which 
the  same  kind  of  goods  are  manufactured  by  others.  The  com- 
mission of  a  lawful  act  does  not  become  actionable  although  it  may 
proceed  from  a  malicious  motive :  Jenkins  v.  Fowler,  12  Harris 
308 ;  4  Casey  176.  This  view  is  decisive  of  the  case.  We  will, 
however,  add  that  an  examination  of  the  evidence  has,  in  one  re- 
spect, led  us  to  a  different  conclusion  from  the  one  arrived  at  by 
the  master.  We  are  unable  to  discover  satisfactory  proof  that  the 
appellees  adopted  their  trade-mark  with  the  design  of  imitating  the 
one  used  by  the  appellants.  The  learned  judge  was  entirely  cor- 
rect in  dismissing  the  bill. 

Decree  aflSrmed  and  appeal  dismissed  at  costs  of  the  appellant. 

1*he  point,  decided  in  this  case,  that  a        The  authorities  to  this  effect  are  name- 
name  of  a  geographical  nature  cannot  be    merous  and  weighty.      Says  the  I^rd 


protected  as  a  trade-mark  even  if  adopt- 
ed and  used  as  soch  prior  to  its  haring  a 
^[cographical  meaning,  has  never  before 
been  considered  br  an  English  or  Ame- 
rican court.  It  is  of  no  inconsiderable 
confiequence,  involving,  as  it  doe«,  the 
fundamental  principles  upon  which  the 
vfllidity  of  trade-marks  depends. 

That  the  opinion  is  unsound  will  be 
scarcely  doubted,  when  its  logic  and 
effect  are  critically  examined. 

Tt  is  admitted  by  the  court  that  the 
plnintifT  was  the  owner  of  a  lawfhl  trade- 
mnrk  prior  to  the  incorporation  of  the 
borough  ;  hut  it  is  said  that  the  act  of 
incorporation  divested  his  ownership  in 
his  mark  and  transformed  the  mark  into 
a  public  ri^ht  in  which  every  inhabitant 
of  the  new  borough  was  entitled  to  par- 
ticipate. Thet  the  plaintiff^  was  in  the 
rightful  enjoyment  of  his  mark  at  the 
time  of  the  incorporation  of  the  borough 
is  not  questioned,  nor  is  it  mooted  that 
he  was  in  any  manner  estopped  to  as- 
sert his  right.  The  decision  is  an  un- 
qualified announcement  of  the  doctrine 
that  a  trade-mark  consisting  of  a  word 
may  be  invalidated  by  its  adoption  as 
the  name  of  a  town. 

It  is  settled  law  that  a  trade-mark  is 
property  in  the  usual  legal  acceptation 
of  the  term. 

Vol.  XXII.— 36 


Chancellor  in  Leather  Cloth  Co,  v.  Am. 
Leather  Cloth  Co.,  U  Jur.  N.  S.  513: 
"It  is  correct  to  say  that  there  is  no  ex- 
clusive ownership  of  the  symbols  which 
constitute  a  trade-mark  apart  from  the 
use  or  application  of  them  $  hut  the  word 
'  trade-mark'  is  the  designation  of  marks 
or  symbols  when  applied  to  a  vendible 
commodity,  ^nd  the  exelunive  right  to  make 
suck  nee  or  application  i$  rightly  called 
property.  The  true  principle  seems  to 
be  that  the  jurisdiction  of  the  court  rests 
upon  property,** 

In  Mc Andrew  v.  Bauett^  10  Jur.  N. 
S.  550,  the  following  language  is  used : — 
'*Now  I  am  by  no  means  driven  to  the 
necessity  of  determining  when,  for  the 
first  time,  property  may  be  said  to  be  es- 
Ublished  in  a  trade-mark.  •  •  *  The 
essential  elements  for  constituting  that 
property  probably  would  be  found  to  be 
no  other  than  these:  First,  that  the 
mark  has  been  applied  by  the  plaintiffs 
properly — that  is  to  say,  that  they  havf 
not  copied  any  other  person's  mark,  and 
that  the  mark  does  not  involve  any  false 
representation  \  secondly,  that  the  arti- 
cle so  marked  is  actually  ^  vendible  ar- 
ticle in  the  market,*'  &c. 

*'*  A  trade-mark  is  property^  and  the 
proprietor  thereof  should  be  fully  pro- 
tected in  its  enjoyment  :^  Van  Vorst, 
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J.,  Supreme  Court  of  New  York,  S  Daly 
213. 

*  *  The  object  or  purpose  of  the  law  in 
protecting  trade-marks  as  property  is 
two-fold  :"  Cabpektbr,  J.,  Supreme 
Court  of  Connecticut,  35  Conn.  402. 

**The  court  interferes  to  protect  the 
plaintiflT,  ♦  *  *  because  it  (the  trade- 
mark) is  his  property''*  Folgbr,  J., 
Court  of  Appeals  of  New  Tork,  Am.  T. 
M.  Coses  626. 

**  The  plaintiffs  have  adopted,  appro- 
priated and  used  a  certain  trade>mark. 
This  has  become  their  property:^*  Da- 
VIK8,  C.  J.,  Court  of  Appeals  of  New 
York,  3  Keyes  .594. 

**  It  is  now,  therefore,  the  well-estab- 
lished doctrine  that  the  exclusive  property 
of  the  manufacturer  ♦  ♦  ♦  in  his  trade- 
marks is  of  that  nature,  *  *  *  that  its 
protection  by  ♦  ♦  *  the  courts  is  an  im- 
perative duty :"  Upton  on  Trade-marks 
13  ;  Browne  on  Trade-marks  32  et  iteg. 

Authorities  to  the  above  effect  might 
be  multiplied  to  include  nearly  the  whole 
body  of  the  law  upon  the  subject. 

If,  then,  a  trade-mark  is  property  it 
would  seem  to  be  manifest  that  the  right 
to  its  enjoyment  can  only  be  affected  by 
the  operation  of  the  same  causes  that 
control  the  title  to  property  of  other 
kinds. 

Had  the  act  of  incorporation  in  the 
principal  case  provided  that  all  the 
iron  in  the  possession  of  the  plaintiflT 
at  the  time  of  its  passage  was  the  pro- 
perty of  the  borough,  the  provision  would 
have  been  without  any  legal  effect 
whntcvcr.  The  word  *'Glendon,"  if 
it  WAS  a  trade-mark,  as  is  undisputed, 
was  as  much  his  property,  for  the  pur- 
pose for  which  it  was  employed,  as  the 
iron  upon  which  it  was  impressed.  Why, 
therefore,  was  not  the  act  of  incorpora- 
tion of  as  little  effect  with  respect  to  the 
latter  as  it  might  have  been  in  respect  to 
(he  former  description  of  property  f  The 
decision  of  the  learned  judge  is  that  to  all 
intents   and  purposes  the  act  declared 


that  private  property  was  public  proper- 
ty, and  that  the  mere  declaration  worked 
a  lawful  alienation  and  change  of  title. 

The  effect  of  the  decision  before  us 
may  be  happily  illustrated  by  a  practical 
application  of  \u  doctrines. 

The  Court  of  Appeals  of  New  York  has 
held  that  the  words  **  Congress  Spring 
Water"  could  be  protected  upon  the 
ground  that  the  parties  using  the  same 
were  the  proprietors  and  bottlers  of  the 
only  spring  from  which  Congress 
Spring  Water  could  be  obtained.  Let 
us  suppose  that  certain  individuals  re- 
siding near  an  obscure  spring  in  Vir- 
ginia procure  the  incorporation  of  a- vil- 
lage, the  corporate  limits  of  which 
include  such  spring,  by  the  name  of 
Congress  Spring.  It  cannot  be  doubte<I 
that  any  ordinary  use  of  the  name  of 
such  village  upon  mineral  waters  ob- 
tained from  the  spring  within  its  limits 
would  be  at  once  enjoined  at  the  suit  of 
the  proprietors  of  the  true  Congress 
Spring.  It  is  manifest  that  the  fact  of 
the  name  being  geographical  would  be 
wholly  without  weight.  The  act  of  in- 
corporation could  not  divest  the  rights 
of  citiaens  of  another  state.  Is  it  to  be 
said  that  the  prrociple  would  be  different 
if  a  town  or  borough  was  incorporate*! 
by  the  name  of  Congress  Spring  in  the 
state  of  New  York  f 

**  Anatolia"  has  been  pronounced  a 
valid  trade-mark  for  liquorice  by  the 
English  courts.  If  a  town  or  borough 
was  incorporated  by  the  name  of  Ana- 
tolia in  one  of  the  territories  of  the  United 
States  and  a  liquorice  manufactured  at 
such  town  or  borough  and  offered  in  the 
English  markets,  it  is  apparent  that  an 
English  court  would  lOt  hesitate  to  re- 
strain the  American  manufacturer  upon 
the  obvious  ground  that  the  common -law 
rights  of  a  subject  of  Great  Britain  couhl 
not  be  legislated  out  of  existence  by  a 
foreign  power.  And  yet  the  rights  of 
the  subject  of  Great  Britain  would  be  the 
same  in  both  countries,  and  the  name 
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Anatolia  as  purely  geogiaphicat  in  the 
House  of  Lords  as  in  the  Supreme  Court 
of  Pennsylvania. 

The  names  of  stations  upon  lines  of 
railroad  usually  become  the  names  of 
incorporated  towns  and  cities,  and  are 
thus  invested  with  a  geographical  signi- 
fication. They  are  generally  selected 
by  some  official  of  the  railroad  compa- 
ny, and  the  selection  confirmed  by  use. 

Under  the  law  as  laid  down  by  the 
principal  ease,  it  is  practicable  for  an 
enterprising  president  or  superintendent 
to  destroy,  by  a  judicious  selection  of 
nqmes,  the  validity  of  the  most  famous 
and  valuable  trade-marks  in  existence. 
Thus  the  first  station  might  be  called 
Lone  Jack,  where  smoking  tobacco  could 
be  manufactured ;  the  second  might  be 
called  Cocoaine,  where  cocoaine  could 
be  produced ;  the  third,  Solace,  where 
chewing  tobacco  could  be  made;  the 
fourth.  Monogram,  where  whiskey  could 
be  distilled — and  so  on.  If  the  road  was 


located  on  Long  Island  or  in  Kew  Jer- 
sey in  proximify  to  commereial  centres, 
the  scheme  would  be  very  likely  to  suc- 
ceed. The  names  would  in  the  course 
of  events  become  geographical,  and  tlie 
riglrts  of  the  owners  of  the  sundry  trade- 
marks be  divested  accordingly. 

That  the  decision  announced  in  the 
principal  case  is  calculated  to  be  pro- 
ductive of  unfortunate  results  seems  to 
be  obvious,  when  its  nature  and  cflTect  are 
caaiefully  weighed.  It  oan  only  be  sus- 
tained upon  the  assumption  that  a  trade- 
mark is  not  property,  but  an  anomaly 
which  can  be  neither  defined  nor  protect- 
ed. A  reoogtiition  of  the  simple  princi- 
ples upon  which  the  ownership  of  trade- 
marks rests,  the  principles  which  obtain 
wherever  there  is  a  common -law  owner- 
ship, would  have  inevitably  led  away 
from  the  conclusion  arrived  at,  and  to- 
ward thai  which  comports  alike  with 
reason  and  authority. 

RoVrLAMD  Cox. 

Washington,  D.  C. 


Supreme  Court  of  IlKnois. 
MARGARET  MARTIN  kt  al.  t?.  JANET  ROBSON. 

The  statutes  of  Illinois  having  given  a  married  woman  the  sole  control  of  her 
property  and  earnings,  free  from  any  control  or  interference  of  the  husband,  the 
necessary  operation  of  snch  statutes  is  to  discharge  the  latter  from  any  liability 
for  the  wife's  torts  committed  during  coverture  out  of  his  presence  and  without 
his  participation. 

This  was  an  action  against  husband  and  wife  for  slander  uttered 
by  the  latter. 

The  Acts  of  1861  and  1869  (Sess.  Laws  1861, 143,  and  of  1869, 
255),  give  to  the  wife  during  coverture,  the  sole  control  of  her 
separate  estate  and  property  acquired  in  good  faith  from  any  person 
other  than  her  husband ;  and  her  own  earnings  for  labor  performed 
for  any  person  other  than  her  husband  <yr  minor  children,  with  the 
right  to  use  and  possess  the  property  and  earnings,  free  from  the 
control  or  interference  of  her  husband. 

The  opinion  of  the  court  was  delivered  by 
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Thornton,  J. — Since  the  Acts  of  1861  and  1869,  is  a  hus- 
band liable  for  the  torts  of  his  wife,  daring  coverture,  committed 
when  he  is  not  present,  and  in  which  he,  in  no  manner,  partici- 


In  determining  the  intent,  object  and  effect  of  these  enactments, 
it  will  be  interesting  to  place  in  juxtaposition  the  rights  and 
duties,  liabilities  and  disabilities  of  husband  and  wife  incident  to 
the  marriage  union  as  they  existed  at  common  law,  and  the  changes 
made  by  the  statutes. 

At  common  law  he  had  control  almost  absolute  over  her  person ; 
was  entitled,  as  the  result  of  the  marriage,  to  her  services  and  con- 
sequently to  her  earnings  and  to  her  goods  and  chattels ;  had  the 
right  to  reduce  her  choses  in  action  to  possession  during  her  life ; 
could  collect  and  enjoy  the  rents  and  profits  of  her  real  estate ; 
and  thus  had  dominion  over  her  property  and  became  the  arbiter 
of  her  future. 

She  was  in  a  condition  of  complete  dependence ;  could  not  con- 
tract in  her  own  name ;  was  bound  to  obey  him ;  and  her  legal 
existence  was  merged  in  that  of  her  husband,  so  that  they  were 
termed  and  regarded  as  one  person  in  law.  As  a  necessary  con- 
sequence, he  was  liable  for  the  debts  of  the  wife  dum  Bola^  and  for 
her  torts  and  frauds  committed  during  coverture.  If  they  were 
done  in  his  presence,  or  by  his  procurement,  he  alone  was  liable ; 
otherwise  they  must  be  jointly  sued. 

Now  he  cannot  enjoy  the  profits  of  her  real  estate  without  her 
permission.  He  has  no  control  over  her  separate  personal  pro- 
perty. It  is  not  subject  to  his  *'  disposal,  control  or  interference." 
Language  could  not.be  more  explicit.  All  her  separate  property 
is  "  under  her  note  control,  to  be  heldy  oumedy  possessed  and  en- 
joyed by  hery  the  same  as  though  she  was  sole  and  unmarried*' 
He  has  no  right  to  use  or  dispose  of  a  horse  or  a  cow  without  her 
consent.  He  can  no  longer  interfere  with  her  choses  in  action. 
They  are  under  her  sole  controL  The  product  of  her  labor  is  her 
exclusive  property.  She  alone  can  sue  for  and  enjoy  it  Any 
suit  for  her  earnings  must  be  in  her  own  name,  and  she  may  use 
and  possess  them  free  from  the  interference  of  her  huBband  or  his 
creditors.  The  language  of  the  statute  of  1869  is  that  ^^a  mar- 
ried woman  shall  be  entitled  to  receive,  use  and  possess  her  own 
earnings,  and  sue  for  the  same,  in  her  own  name,  free  from  the 
interference  of  her  husband."     The  words,  "  free  from  the  inter- 
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ference  of  her  husband,"  apply  as  well  to  the  right  to  receive,  use 
and  possess,  as  to  the  right  to  sue  for,  her  earnings.  The  right 
therefore  to  receive  and  use  her  own  earnings  uncontrolled  by  the 
husband,  is  conferred  in  express  terms. 

The  practical  enjoyment  of  this  right  presupposes  the  right  to 
appropriate  her  own  time.  The  right  to  take  and  possess  the 
wages  of  labor  must  be  accompanied  with  the  right  to  labor. 

If  the  husband  can  control  these,  the  statute  has  conferred  a 
barren  right.  If  the  wife  can  still  only  acquire  earnings  w^  his 
consent,  then  the  statute  was  wholly  unnecessary,  for  she  might 
have  done  this  prior  to  its  enactment.  The  clear  intent  of  the 
statute  is,  not  alone  to  give  to  the  wife  the  right  to  accept  and  use 
her  earnings,  but  the  right  to  labor,  and  thus  acquire  them. 

The  intention  of  the  Legislature  to  abrogate  the  common-law 
rule,  to  a  great  degree,  that  husband  and  wife  were  one  person ; 
and  to  give  to  the  latter  the  right  to  control  her  own  time,  to 
manage  her  separate  property,  and  contract  with  reference  to  it, 
is  plainly  indicated  by  these  statutes.  While  they  do  not  ex- 
pressly repeal  the  coromon-law  rule,  that  the  husband  is  liable  for 
the  torts  of  the  wife,  they  have  made  such  modification  of  his 
rights  and  her  disabilities  as  wholly  to  remove  the  reason  for  the 
liability.  Tlie  rights  acquired  by  the  husband  by  virtue  of  the 
marriage  have  almost  all  been  taken  away;  and  the  disabilities  of 
the  wife  have  nearly  all  been  removed.  She  now  controls  her 
own  estate  entirely,  except  that,  by  construction  of  the  courts,  she 
cannot  convey  her  real  estate  without  her  husband.  This,  how- 
ever, is  solely  for  her  protection,  and  to  prevent  the  squandering 
of  the  estate.  He  has  now  only  a  modified  tenancy  by  the  curtesy, 
dependent  upon  a  contingency,  and  no  estate  vests  during  the  life 
of  the  wife.  This  is  rather  a  shadowy  estate.  It  is  an  interest 
which  may  possibly  ripen  into  something  tangible  in  the  uncertain 
future.  Previous  to  the  Act  of  1861,  it  could  be  sold  on  execution 
against  the  husband ;  now  the  wife  has  the  sole  control  of  her 
real  estate  during  her  life,  and  the  husband  has  no  interest  until 
her  death.  She  must  sue  alone  for  breach  of  covenant  in  a  deed 
to  her.  This  estate,  at  best,  is  now  a  bare  possibility :  Cole  v. 
Van  Ripen,  44  HI.  88 ;  Beach  v.  Miller,  51  Id.  206.  A  liability 
which  has  for  its  consideration  rights  conferred,  should  no  longer 
exist  when  the  consideration  has  failed.  If  the  relations  of  hus- 
band and  wife  have  been  so  changed  as  to  deprive  him  of  all  right 
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to  her  property  and  to  the  coiltpol-  of  her  person  and  her  time, 
every  principle  of  right  would  be  violated  to  hold  him  still  respon- 
sible for  her  conduct.  If  she  is  emancipated,  he  should  no  longer 
be  enslaved. 

For  the  policy  and  wisdom  of  the  legislation  which  has  effected 
a  change  so  radical  the  Legislature  alone  is  responsible. 

The  courts  must  guard  against  a  construction,  which  might 
prove  mischievous,  and  result  in  a  practical  divorcement  of  man 
and  wife,  if  such  construction  can  be  avoided.  In  C^U  v.  Van 
Bipen^  iuprOy  this  court  said  that  the  Legislature  never  could  have 
intended  by  the  enactment  of  1861  to  loosen  the  bonds  of  matri- 
mony, or  to  enable  the  wife  at  pleasure  to  effectuate  a  divorce  a 
mensa  et  tharo  ;  or  to  confer  the  power  to  restrict  the  husband  to 
the  use  of  a  particular  chair,  or  to  forbid  him  to  take  a  book  from 
her  library  without  her  permission.  We  shall  not  insist  that  such 
un wife-like  conduct  can  ever  be  justified  since  the  law  of  1869. 

The  inquiry  is  therefore  pertinent,  what  is  left  of  the  nuptial  con- 
tract 7  What  duties  and  obligations  still  exist  ?  As  the  result  of  the 
marriage  vow,  and  as  a  party  of  the  contract,  the  wife  is  still  bound 
to  love  and  cherish  the  husband,  and  to  obey  him  in  all  reasonable 
demands  not  inconsistent  with  the  exercise  of  her  legal  rights,  to 
treat  him  with  respect,  and  regard  him  at  least  as  her  equal ;  and 
he  is  alike  bound  to  protect  and  maintain  hor,  unless  she  should 
neglect  wholly  her  marital  duties,  as  imposed  by  the  common  law, 
or  assume  a  position  to  prevent  their  performance,  and  thus  de- 
prive him  of  her  society,  mar  the  beauty  of  married  life,  and  dis- 
regard the  household  good.  These  duties  and  obligations  upon 
husband  and  wife  were  not  the  result  of  the  arrangement  of  their 
property  at  common  law,  but  of  the  contract  of  marriage  and  the 
relation  thereby  created.  By  the  marriage  she  became  one  of  his 
family,  and  he  was  bound  to  provide  her  a  home  and  necessaries 
there,  but  not  elsewhere.  He  must  furnish  her  with  necessaries 
from  a  principle  of  duty  and  justice:  2  Kent  Com.  148.  ''  The 
duties  of  the  wife  while  cohabiting  with  her  husband,  form  the  con- 
sideration of  his  liability  for  her  necessaries:"  McCutchen  v.  Mc- 
Gahay^  11  John.  281.  This  doctrine  is  approved  by  Kent  in  his 
Commentaries,  2  vol.  146.  The  argument  urged  to  maintain  the 
responsibility  of  the  husband  for  the  torts  of  the  wife,  because  he 
may  still  be  bound  to  provide  necessaries,  is  not  appropriate. 
Upon  the  marriage,  at  common  law,  his  assent  to  her  contracts  for 
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necessaries  was  presuoied  upon  proof  of  cohaUtation.  If  she 
eloped,  though  not  with  an  adulterer,  the  husband  was  not  charge- 
able even  for  necessaries.  But  elopement  did  not  release  him 
from  liability  for  her  debts  dum  sola^  or  for  her  torts.  The 
rule  at  common  law. as  to  the  liability  for  necessaries,  is  that  if  a 
man,  without  justifiable  cause,  tarns  away  his  wife,  he  is  bound  for 
her  contracts  for  necessaries  suitable  to  her  degree  and  estate. 
If  tV^j  live  together,  and  he  will  not  supply  her,  or  the  necessary 
means,  she  then  can  pledge  his  credit  for  necessaries  strictly ;  but 
if  he  provides  for  her,  ho  is  not  bound  by  her  contracts,  unless 
there  is  evidence  to  prove  his  assent.  He  is  not  bound  by  her 
contracts,  unless  they  are  made  by  his  authority,  or  with  his  con- 
currence, except  he  makes  no  provision  for  her :  Montague  v. 
Benedietj  3  Bam.  &  Cress.  631 ;  Montague  v.  Eipeneue^  1  Car. 
&  Payne  502 ;  Atkwe  v.  Ourwood,  7  Car.  k  Payne  756.  The 
plain  reason  for  the  obligation  was  the  cohabitation  or  the  right 
to  enforce  it,  and  the  consequent^  right  to  her  obedience  and  ser- 
vices. Even  though  she  lived  separate  from  him,  supported  her 
children  and  earned  a  salary,  the  party  owing  her  had  no  right 
to  pay  her  after  notice  from  the  husband  not  to  do  so.  He  could 
in  such  case  sue  for  and  recover  the  salary :  Olover  v*  Proprietore 
of  Drury  Lane^  2  Chitty  117.  Now,  how  changed.  Her  earn- 
ings, except  for  services  she  may  render  to  him  and  his  minor 
children,  are  her  exclusive  property,  whether  living  apart  from,  or 
with,  him.  No  principle  is  better  settled  at  common  law,  than 
that  the  husband  is  not  liable  for  necessaries  furnished  to  the  wife 
if  she  leaves  him  without  any  fault  on  his  part.  But  he  was  re- 
sponsible for  her  torts,  until  a  dissolution  of  the  marriage,  even  in 
case  of  separation.  Where  the  husband  and  wife  lived  apart  and 
she  published  a  libel  of  a  third  person,  he  was  held  to  be  answer- 
able, notwithstanding  the  separation :  Head  r.  Brincol  ^  Wife^  5 
Car.  &  Payne  484.  The  foundation  for  the  liability  in  the  two 
<>ases  is  different.  In  the  one  case  it  was  based  upon  cohabitation 
and  the  enjoyment  of  the  society  and  services  of  the  wife  as  a 
necessary  consequence.  In  the  other  case  it  rested  more  particu- 
larly, if  not  exclusively,  upon  the  fact  that  the  husband  became 
the  absolute  owner  of  her  personal  property,  and  had  the  right  to 
receive  the  rents  and  profits  of  her  real  estate.  It  is  also  urged 
as  a  reason  for  the  continued  liability  of  the  husband  for  the  torts 
of  the  wife,  that  this  obligation  was  imposed  upon  him  at  common 
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law,  whether  she  was  poor  or  wealthy,  and  that  therefore  the 
statutes  have  produced  no  different  rule.  If  she  did  not  enrich 
him  with  property,  if  she  did  not  endow  him  with  gold,  she  en- 
dowed him  with  a  nobler  gift,  and  a  greater  excellence.  She  en- 
riched him  with  her  society  ;  advised  and  encouraged  him,  as  one 
who  had  no  separate  interests ;  and  freely  gave  to  him  her  time, 
industry  and  skill.  As  a  means  of  paying  her  debts  and  daii:age:» 
for  her  torts,  her  counsel  and  earnings  might  be  as  important 
as  her  accumulated  property.  The  distinction  between  the  lia- 
bility of  the  husband  for  the  contracts  of  the  wife,  before  mar- 
riage, and  for  her  torts  during  marriage,  as  for  slander  uttered  by 
her  alone,  is  too  dim  to  be  easily  seen.  He  was  made  liable  for 
her  debts  at  the  period  of  marriage,  because  the  law  gave  to  him 
all  her  personal  estate  in  possession,  and  the  power  to  recover  her 
personal  property  in  action :  Bright*s  Uus.  &  Wife,  2d  vol.  p.  2. 

He  was  bound  to  pay  her  indebtedness,  because  he  adopted  her 
and  her  circumstances  together :  Blackst.  B.  1,  443.  The  law 
made  him  liable  to  the  debts  to  which  he  took  her  subject,  because 
he  acquired  an  absolute  interest  in  her  personal  property ;  had  the 
receipt  of  the  rents  and  profits  of  her  real  estate  during  coverture ; 
and  was  entitled  to  whatever  accrued  to  her  by  her  industry  or 
otherwise,  during  the  same  period:  Sbeph.  Nisi  Prius,  Vol.  1,  p. 
726.  The  reason  for  the  liability,  according  to  some  authorities, 
is  that  by  the  marriage,  the  wife  was  deprived  of  the  use  and  dis- 
posal of  her  property,  and  could  acquire  none  by  her  industry,  as 
her  person  and  earnings  belonged  to  the  husband :  Tyler  on  In- 
fancy &  Gov.  sec.  216.  The  same  author,  after  declaring  the  hus- 
band's liability  for  the  debts  and  torts  of  the  wife,  says : — "  The 
reason  assigned  for  such  liabilities,  at  common  law,  is  that  he  was 
entitled  to  the  rents  and  profits  of  the  wife  s  real  estate  during 
coverture  and  to  the  absolute  dominion  over  her  personal  proper- 
ty in  possession :  sec.  233.  The  common  law  was  never  guilty 
of  the  absurdity  of  imposing  obligations  so  onerous  without  confer- 
ring corresponding  rights.  Hence  besides  the  rights  of  property, 
the  legal  pre  eminence  was  exclusively  vested  in  the  husband. 
He  was  answerable  for  her  misbehavior,  and  hence  had  the  right 
of  restraint  over  her  person  :  1  Black.,  444. 

Lord  Kaimes,  in  his  sketches,  says — '^  The  man  bears  rule  over 
his  wife's  person  and  conduct;  she  bears  rule  over  his  inclinations; 
be  governs  by  law  ;  she  by  persuasion.''     In  the  matter  of  Ooch' 
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rane^  8  Dowl.  P.  C.  682,  the  wife  was,  upon  the  hearing  of  a  writ 
of  habeoM  corpus^  restored  to  her  husband,  upon  the  principle  that 
she  was  under  his  guardianship,  and  that  the  law  entitled  him 
^^  for  the  sake  of  both  to  protect  her  from  the  danger  of  unrestrain- 
ed intercourse  with  the  world  by  enforcing  cohabitation  and  a 
common  residence."  So  long  as  the  husband  was  entitled  to  the 
property  of  the  wife  and  to  her  industry,  so  long  as  he  had  power 
to  direct  and  control  her,  and  thus  prevent  her  from  the  commis- 
sion of  torts,  there  was  some  reason  for  his  liability.  The  reason 
has  ceased.  The  ancient  land-marks  are  gone.  The  maxims  and 
authorities  and  adjudications  of  the  past  have  faded  away.  The 
foundations  hitherto  deemed  so  essential  for  the  preservation  of 
the  nuptial  contract,  and  the  maintenance  of  the  marriage  relation, 
are  crumbling.  The  unity  of  husband  and  wife  has  been  severed. 
They  are  now  distinct  persons,  and  may  have  separate  legal  es- 
tates, contracts,  debts  and  injuries.  To  this  conclusion  have  all 
the  decisions  of  this  court  tended.  So  far  as  the  separate  personal 
property  of  the  wife  is  concerned,  she  is  now  the  same  as  a  feme 
sole  .  She  need  not  join  her  husband  with  her  in  a  suit  to  re- 
cover it,  or  for  trespass  to  it,  as  her  rights  only  are  affected  and 
she  must  sue  alone  for  any  invasion  of  them.  She  may  even  pros- 
ecute a  suit  against  her  husband  for  any  unlawful  interference 
with  her  property  contrary  to  her  wishes:  Ihnerdon  v.  Clayton^ 
32  111.  493.  The  right  of  action,  for  personal  injuries  to  the 
wife,  is  property ;  she  may  sue  alone  for  the  recovery  of  damages 
for  such  injuries,  and  the  husband  cannot,  without  her  consent,  re- 
lease them :  0.  B.  ^  Q.  R.  B.  Co.  v.  DunUj  62  111.  260.  In  the 
same  case,  it  is  said  that  she  can  maintain  in  her  own  name  an  ac- 
tion for  slander  of  her  character.  If  she  alone  is  entitled  to  re- 
ceive and  appropriate  to  her  own  use  damages  recovered  for  slan- 
der of  herself,  she  should  answer  for  her  slander  of  others.  Until 
the  law  of  1869,  this  court  adhered  to  the  common-law  rule  that 
the  husband  was  responsible  for  the  debts  of  the  wife  contracted 
before  marriage.  It  was  repeatedly  declared  that  the  liability  rested 
not  only  upon  the  fact  that  the  husband,  upon  the  marriage,  be- 
came the  owner  of  the  wife's  personal  property  when  reduced  to 
possession,  and  of  a  life  estate  in  her  realty,  but  upon  tho  ground 
that  he  was  entitled  to  the  entire  proceeds  of  her  time  and  her 
labor ;  and  that  notwithstanding  the  law  of  1861,  he  was  still  entitled 
to  her  earnings :  Conner  v.  Berry^  46  III.  871 ;  McMurty  v.  Welh 
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9Ur,  48  Id.  123.  The  last  deeision  was  made  in  1868.  Then  fol- 
lowed the  law  of  1869.  In  the  first  adjudication  under  it,  it  was 
held  that  as  she  now  owned  separate  property  and  enjoyed  bcr  own 
earnings,  she  must  pay  the  costs  incurred  in  attempting  to  main- 
tain her  rights :  Musgrave  v.  Musgravey  54  111.  186.  In  Haw* 
anth  V.  Warmsery  January  Term  1871,  the  husband  was  declared 
to  be  discharged  from  his  former  liability  to  pay  the  debts  of  the 
wife  contracted  before  marriage,  by  force  of  the  legislation  under 
consideration.  A  married  woman  may  now  be  sued  at  law  upon 
her  contracts  as  to  her  separate  property :  Cooksen  v.  Toole^  Janu- 
ary Term  1871.  She  may  now  execute  a  valid  lease  of  her  sepa- 
rate real  estate,  without  joining  her  husband  and  without  his  con- 
sent :  Parent  v.  CulUrandj  January  Term  1872. 

So  diverse  are  the  rights  and  interests,  the  duties,  obligations 
and  disabilities  of  husband  and  wife  now  from  what  they  formerly 
were,  that  it  would  be  most  unreasonable  to  hold  him  still  liable 
forher  torts  committed  without  his  presence  and  without  his  con- 
sent or  approbation.  If  he  is  not  bound  to  pay  her  debts,  why 
should  he  be  responsible  for  her  torts  ?  When  the  groundwork 
is  gone  as  to  one  it  is  gone  as  to  the  other,  and  the  structure  of 
the  past  must  fall  before  the  innovations  of  the  present.  She  is 
now  to  a  very  great  *  extent  independent  of  him,  and  is  clothed 
with  rights  and  powers  ample  for  her  own  protection  ;  and  so  far 
as  her  separate  property  is  concerned,  is  responsible  for  her  debts 
and  contracts  with  reference  to  it.  They  are  not  one  as  hereto- 
fore. They  are  one  in  name,  and  are  bound  by  solemn  contract, 
sanctioned  by  both  divine  and  human  law,  to  mutual  respect; 
should  be  of  the  same  household,  and  one  in  love  and  affection. 
But  a  line  has  been  drawn  between  them,  distinct  and  inefface- 
able, except  by  legislative  power.  His  legal  supremacy  is  gone, 
and  the  sceptre  has  departed  from  him.  She,  on  the  contrary,  can 
have  her  separate  estate ;  can  contract  with  reference  to  it ;  can 
sue  and  be  sued  at  law  upon  the  contracts  thus  made ;  can  sue  in 
her  own  name  for  injury  to  her  person  and  slander  of  her  char- 
acter ;  and  can  enjoy  the  fruits  of  her  time  and  labor,  free  from 
the  control  or  interference  of  her  husband.  The  chains  of  the 
past  have  been  broken  by  the  progression  of  the  present,  and  she 
may  now  enter  upon  the  stern  conflicts  of  life  untrammelled. 
She  no  longer  clings  to  and  depends  upon  man,  but  has  the  legal 
right  and  aspires  to  battle  with  him  in  the  contests  of  the  forum ; 
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to  outvie  him  in  the  healing  art ;  to  climb  with  him  the  steeps  of 
&Bie ;  and  to  share  with  him  in  every  occupation. 

Her  brain  and  hands  and  tongue  are  her  own,  and  she  should 
alone  be  responsible  for  slanders  uttered  by  hefsel£  Our  opinion 
is,  that  the  necessary  operation  of  the  statutes  is  to  discharge  the 
husband  from  his  liability  for  the  torts  of  the  wife  during  cover- 
ture which  he  neither  aided,  advised  nor  countenanced. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Shbldon,  J.,  dissenting. — I  do  not  assent  to  the  judicial  repeal 
of  the  old  rule  of  the  law  that  the  husband  is  liable  for  the  torts 
of  the  wife  committed  during  coveAure.  The  assumed  foundation 
of  the  rule  is  not  all  removed  yet  A  part  of  it,  to  wit,  that 
whatever  accrues  to  the  wife  by  her  labor  belongs  to  the  husband, 
for  the  most  part  yet  remains. 

The  act  which  entitles  a  married  woman  to  her  earnings  ex- 
pressly denies  to  her  any  right  to  compensation  for  any  labor  per- 
formed for  her  husband  or  minor  children.  Of  this  description 
chiefly  are  the  services  of  married  women.  Any  other  are  ex- 
ceptional. As  to  the  husband's  right  to  the  services  of  his  wife 
being  one  of  the  assigned  reasons  of  his  liability  for  her  acts  and 
obligations,  see  2  Bac.  A.  83,  title  B<xr<m  and  Feme^  (F) ;  Tyler 
on  Infancy  and  Coverture  838.  But  are  lliese  assumed  reasons 
of  the  husband's  liability,  namely  his  rights  in  the  wife's  pro- 
perty and  to  her  labor,  the  sole  ground  of  the  liability  ?  Black- 
stone  lays  it  down  that  "  by  marriage  the  husband  and  wife  are 
one  person  in  law.  *  *  Upon  this  principle,  of  a  union  of  person 
in  husband  and  wife,  depend  almost  all  the  legal  rights,  duties  and 
disabilities  that  either  of  them  acquire  by  the  marriage."  1  Black* 
Com.  441-42.  '^  If  the  wife  be  indebted  before  marriage,  the 
husband  is  bound  afterwards  to  pay  the  debts ;  for  he  has  adopted 
her  and  her  circumstances  together  :"  Id.  442-8.  Because  the 
legislature  has  seen  fit  to  interfere  with  this  unity  of  person,  so 
far  as  to  allow  the  wife  the  enjoyment  of  her  separate  property 
and  to  have  her  earnings  to  a  limited  extent,  it  does  not  follow 
that  the  courts  should  annul  it  in  all  other  particulars.  Were  it 
a  question  before  the  body  whose  province  it  is  to  alter  the  law, 
re  ksons  of  public  policy  might  suggest  themselves  to  the  legislative 
mind,  to  let  the  rule  making  the  husband  answerable  for  his  wife's 
misbehavior  remain  undisturbed,  as  established  in  the  wisdom  of 
the  common  law. 


Digitized  by  VjOOQ IC 


556  MARTIN  V.  BOBSON. 

One  remedy  Mrhich  our  law  has  provided  for  torts,  is  imprison- 
ment on  execution.  But  a  wife  is  not  liable  to  be  imprisoned  for 
a  private  wrong  without  her  husband :  2  Kent  Com.  149 ;  8  Black. 
Com.  413 ;  Reeves  Dom.  Relations  145.  This  remedy  then  will 
be  unavailing  where  a  wife  is  a  tortfeasor  if  the  husband  be  ex- 
empted from  liability. 

As  the  acquisitions  of  the  joint  industry  of  husband  and  wife 
belong  to  the  former,  we  may  expect  it  to  be  the  exception  rather 
than  the  rule,  where  there  will  be  found  separate  estate  belonging 
to  the  wife,  to  be  reached  by  execution.  This  will  make  the 
remedy  by  recovery  of  damages,  by  suit  against  the  wife  alone,  of 
little  worth.  Thus  the  abrogation  of  the  law  in  question  leaves 
the  party  who  may  receive  injuries  at  the  hands  of  a  married 
woman  practically  remediless.  It  will  so  be,  that  she  in  most  in- 
stances may  commit  private  wrongs  with  legal  impunity,  and  wives 
will  be  made,  as  it  were,  licensed  wrongdoers.  A  weakening 
effect  will  be  produced  in  the  respect  of  family  government,  which 
is  a  powerful  aid  to  that  of  the  state  in  the  maintenance  of  civil 
order.  There  will  na  longer  be  the  motive  of  pecuniary  interest 
on  the  part  of  the  husband  to  induce  him  to  exercise  a  salutary 
influence  in  promoting  good  conduct  in  the  wife,  and  in  restrain- 
ing her  from  the  commission  of  wrongs.  As  bearing  upon  the 
subject  in  hand  the  following  remarks  of  Lord  Chancellor  Talbot 
in  the  case  of  Heard  v.  Stamford^  8  Peere  Williams  410-11,  are 
not  unworthy  of  regard: — "  I  do  not  see  how  anything  less  than 
an  Act  of  Parliament  can  alter  the  law.  *  *  *  If  the  law  as  it 
now  stands  be  thought  inconvenient,  it  will  be  a  good  reason  for 
the  legislature  to  alter  it ;  but  till  that  is  done,  what  is  law  at 
present  must  take  place."  Enough  of  uncertainty  is  being  brought 
into  our  laws  by  the  regularly  ordained  law-making  power  in  the 
exercise  of  its  functions.  The  evil  of  the  law*s  uncertainty  is 
aggravated  where  the  continuance  of  the  ancient  principles  of  the 
law  is  made  dependent  on  mere  judicial  discretion 

Scott  and  Brbesb,  JJ.,  concurred  with  Sheldon,  J.,  in  his 

dissent. 

A  consideration  of  the  opinion  of  the  terms  removed  the  hnsband's   liabilitj 

court  in  the  principal  case  will  shovr  the  for  the  torts  of  the  wife  committed  during 

ground  of  the  decision  to  be  that  al-  corcrtnre,  yet  tfaej  had  so  modified  his 

though  the  Illinois  statutes  had  not  in  rights  and  remoYed  her  disabilities,  that 
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the  reason  of  the  rale  of  the  husband's 
liability  no  longer  existed,  and  the  rale 
M\  with  its  reason.  In  the  langnage 
above:  "A  liability  which  has  for  its 
consideration  rights  conferred  should  no 
longer  exist  when  the  consideration  has 
failed."  The  minority  of  the  conrt,  on 
the  other  hand,  were  of  the  opinion  that 
the  statutes  in  that  state  had  only  par- 
tially, if  at  all,  destroyed  the  nnity  of 
person  between  hnsband  and  wife,  and 
had  left  enongh  of  it  nntooched  to  form 
a  reason  for  the  continaance  of  the  old 
rale  ;  and  they  spoke  of  the  decision  of 
the  court  as  a  *' jadicial  repeal  of  the  old 
rule  of  the  law  that  the  hnsband  is  liable 
for  the  torts  of  the  wife  committed  during 
coverture." 

So  strong  a  dissent  on  the  part  of 
three  members  of  the  court,  expressed, 
it  may  at  least  be  said,  with  rather  more 
legal  precision  than  the  opinion  of  the 
court,  is  entitled  to  much  consideration, 
especially  as  it  has  on  its  side,  as  is  be- 
lieved, both  the  weight  of  authority  and 
reason. 

It  is  safe  to  say  that  the  general 
tendency  of  the  decisions  upon  married 
women's  acts  has  been  to  restrict  the 
operatiim  of  the  acts  rather  than  to  ex- 
tend them  beyond  the  natural  meaning 
of  the  language  employed.  This  is  es- 
pecially true  of  the  decisions  under  the 
New  York  and  Pennsylvania  acts,  the 
pioneers  of  all  the  statutes  on  the  subject 
of  married  women's  property  passed  of 
late  years  by  so  many  of  the  states. 
These  acts  are  derogatory  of  the  rules  of 
the  common  law,  and  for  that  reason  are 
to  be  strictly  construed  and  not  to  bo  ex- 
tended by  implication  beyond  their  natu- 
ral import.  This  is  in  accordance  with  a 
general  rule  for  the  constmctioo  of  sUt- 
utes  applicable  to  all  cases,  for  whioh  we 
need  hardly  cite  authorities.  Says  Kbnt  : 
'<  It  is  not  to  be  presumed  that  tlie  legisla- 
ture intended  to  make  any  imaovation 
upon  the  common  law  farther  than  the 
case  absolutely  rec^uired :"  1  Comm.  464 ; 


and  in  Dwarris  on  Stat.  185,  it  is  said : 
The  law  rather  infers  that  the  act  did  not 
intend  to  make  any  alteration,  other  than 
what  is  specified,  and  htiides  what  ha» 
been  plainly  pronounced ;  for  if  the  Par- 
liament had  had  that  design,  it  i^  na- 
turally said,  they  would  have  cxprcs'so'l 
it.  See  9l\90  Mayor,  Wilnon,  \  N.  11. 
55  ;  How  V.  Psekham,  6  How.  P.  M. 
229;  Van  Home  r.  Dorrance^  2  Dnll. 
316  ;  Rice  r.  M,  ^  N.  W.  R.  R  Co,,  I 
Bldtch.  359;  Taiboir.  Simpson^  Pet.  C. 
C.  R.  188  ;  Bear*g  Adm'r.  y.  Bear,  33 
Pa.  527,  where  Strono,  J.,  says:  "All 
statutes  changing  the  common  law  are  not, 
in  connection  with  the  married  woman's 
act  of  that  state,  to  be  extended  by  con- 
stmction."  So  far  as  these  statutes  are 
intended  to  remedy  a  mischief  existing 
at  common  law,  they  have  been  liber- 
ally construed  to  effect  that  purpose ; 
but  the  mischief  aimed  at  by  those  stat- 
utes is  rather  the  hardship  of  subjecting 
the  wife's  separate  estate  to  the  hus- 
band's debts  and  tnking  from  the  wife 
the  control  and  disposal  of  her  own  pro- 
perty, than  any  supposed  hardship  in 
imposing  upon  the  husband  a  liability 
for  the  torts  of  the  wife  committed  during 
coverture.  In  other  words,  the  stat- 
utes had  sought  to  remove  the  disabilities 
of  the  wife  and  not  to  change  the  rights 
or  liabilities  of  the  husband.  The  lia- 
bility in  question,  arising  most  naturally 
fW>m  the  relations  that  exist  between 
husband  and  wife  at  common  law,  has 
its  foundation,  not  in  the  fact  that  the 
husband  becomes  the  possessor  of  his 
wife's  property  as  is  suggested  in  the 
principal  case,  but  in  the  much  more  im- 
portant principle  of  a  unity  ot  person 
upon  which,  says  Blackstone,  depend 
almost  all  their  duties,  rights  and  disa- 
bilities. To  the  same  effect  arc  nil  the 
authorities.  (See  those  cited  below.) 
It  is  equally  well  settled  upon  the  au- 
thorities that  the  statutes  have  not  had 
the  effect  of  destroying  the  unity  of 
perspn.    See  Diver  r.  Diver,  56  Pa.  St. 


Digitized  by  VjOOQ IC 


568 


MABTIN  V.  BOBSOK. 


109,  per  Stbonq,  J.,  and  other  cases 
below. 

Whatever  change  in  the  marriage  re- 
lation the  future  may  bring  forth,  it 
is  practically  impossible  in  the  great 
majority  of  cases,  as  society  is  now  con- 
stituted, for  the  wife  to  acquire  a  separate 
estate  by  her  own  exertions,  even  in 
'  those  states  where  the  law  secures  to  her 
her  own  earnings.  The  division  of  labor 
between  the  husband  and  wife  that  ob- 
tains at  the  present  day,  is  such  as  1# 
make  the  husband  by  law  the  sole  owner 
of  that  which  is  in  many,  if  not  most 
cases,  really  the  product  of  the  joint 
labor  of  both  husband  and  wifo*  To 
take  from  the  husband  all  liability  for 
the  wife's  torts  committed  during  cover- 
ture, would  be  in  most  cases  to  give  her 
entire  immunity  from  punishment  in 
such  cases,  and  to  leave  any  person  who 
may  be  injured  by  her  torts  practically 
without  redress. 

In  cases  where  the  wife  has  a  separate 
esratc,  it  would  seem  to  be  the  best  rule 
to  hold  them  both  liable  to  an  action  for 
the  wife's  torts,  with  the  proviso  that,  in 
case  of  judgment,  execution  shall  first 
issue  against  tlie  wife's  estate ;  this  is 
the  rule  in  Pennsylvania  and  other  states. 
Where  both  have  property,  that  of  the 
wrongdoer  should  first  bear  the  penalty 
of  the  wrong,  but  in  most  cases  there 
will  be  no  redress  for  the  wife's  wrong 
except  such  as  can  be  enforced  against 
the  husband,  the  head  of  the  family. 

As  WAS  said  above,  married  women's 
acts  being  remedial  of  the  common  law, 
will  be  so  construed  as  to  suppress  the 
mischief  at  which  they  wore  aimed,  and 
will  not  bo  extended  further  than  is  ne- 
cessary to  accomplish  that  result.  In 
Diver  V.  Diver^  niproy  the  conrt  said : 
'*  It  need  not  be  repeated  that  no  greater 
effect  is  to  be  given  to  the  Act  of  1848 
than  its  spirit  and  language  intend.  It 
is  a  remedial  statute,  and  we  construe  it 
so  as  to  suppress  the  mischief  against 
which  it  was  aimed,  but  not  as  altering 


the  common  law  any  further  than  is 
necessary  to  remove  that  mischief."  In 
Bear'B  A(bii'r  v.  Beer,  83  Pa.  St.  527, 
it  was  held  that  the  mischief  aimed  at  by 
the  legislature  was  the  Hability  of  the 
wife's  separate  estate  for  her  husband's 
debts  ;  and  the  conrt  said :  '*  Here  was 
the  mischief  to  be  remedied,  and  the 
statute  is  the  remedy  provided.  We  are 
*otat  liberty,  even  if  we  have  the  dispo- 
sition, to  go  beytmd  the  spirit  of  the 
enactment."  And  similar  language  was 
used  in  Peitk  v.  Frefz,  88  Pa.  St.  1 18. 
And  the  eonrts  in  that  sute  have  re- 
fused to  eonstrue  the  act  aa  changing 
the  rule  of  common  law,  Aiat  nnder  a 
deed  to  a  husband  and  wife  the  grantees 
each  become  seised  of  the  entirety,  holding 
per  tout  *  non  fer  my  .•  Diver  v.  Diver, 
supra.  And  they  have  held  that  the 
wife  can  convey  her  lands  only  by  join- 
hig  in  a  deed  with  her  hosband :  Pettit 
V.  Fretx,  9  Casey  118  (on  the  ground  that 
since  the  statute  a  married  woman  does 
not  hold  her  property  aa  t^/eme  tole,  bnt 
as  a  married  woman),  and  ^hat  the  ^fe 
cannot  maintain  an  aedon  of  debt  against 
her  husband  by  her  next  friend,  on  a 
contract  made  during  coverture :  Hitler 
V.  Bitter,  81  Pa.  St.  896. 

The  same  tendency  not  to  extend  thcM 
statutes  by  implication,  may  be  observed 
in  the  New  York  eases.  In  Perkins  v. 
Perkins,  63  Barb.  531  (1872),  which  was 
an  action  bronght  by  a  husband  against 
his  wife  for  services  performed  for  her, 
there  was  a  leng^y  discussion  of  the  pro- 
per method  of  construing  these  acts.  The 
language  of  the  court  is  as  follows : 
'*  Except  to  the  extent  that  the  incapacity 
of  the  wife  to  contract  has  been  removed 
by  statute,  the  marriage  relation  in  its  one- 
ness of  unity  remains  as  it  was  at  com- 
mon law.  The  new  powers  conferred  by 
these  statutes  were  in  derogation  of  com- 
mon law  and  are  to  be  strictly  construed  : 
Graham  r.  Van  Wgek,  U  Barb.  531 
*  *  *  The  hnsbattd  has  had  no  new 
powers  conferred  npon  him,  nor  has  he 
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been  released  from  any  dnties  and  obli- 
^tion  imposed  apon  him.  His  condition 
in  this  marriage  relation  is  unchanged 
so  far  as  regards  its  nnitj.  *  *  *  The 
recent  statutes  made  in  her  behalf,  not 
his,  hare  to  the  extent  expressed  therein 
enfranchised  A«r  as  lo  those  rights,  and 
as  to  those  only.  *  *  They  were  passed 
for  her  protection,  not  his.  She  has  jasi 
such  power  as  the  statute  expressly  con- 
fers on  hor,  no  more.  Nor  has  he  any 
more.  They  bara  conferred  none  en  him. 
They  hare  released  nothing  to  him.  *  * 
I  feel  bound  to  hold  that  the  unity  of 
person  created  by  the  onarriage  contract, 
has  been  no  farther  severed  than  the 
statutes,  in  exprem  temu  or  by  fiseesMfjr 
impUcationy  hare  edited  that  purpose.'* 
See  also  White  r.  Waper^  25  N.  Y.  329. 

In  Cassmy.  Delaney,  88  K.  Y.  178, 
an  action  for  malicious  prosecution,  de- 
rided in  1868,  the  court  said,  by  Huwt, 
C.  J. :  '*  The  authorities  are  dear  that 
when  a  tort  or  felony  of  any  inferior 
de}rree  is  committed  by  the  wife  in  the 
presence  and  by  the  direction  of  her  hn^* 
hand,  she  is  not  personally  liable," 
which  ruling  will  at  least  serre  to  show 
that  the  courts  hare  not  departed  mate* 
rially  from  the  old  common -law  rules  in 
that  state. 

In  Tail  r.  CulberUon,  57  Barb.  » 
(1869),  which  was  aa  action  fbr  libel, 
this  subject  was  considered.  The  court 
first  stated  the  rule  of  common  law  as  to 
the  husband's  liability  for  his  wife's 
torts,  and  then  said  that  the  rule  must  be 
eonsidered  as  still  in  force  in  New  York 
unless  it  could  be  shown  to  hare  been 
changed  by  statute,  which,  the  court 
held,  there  was  not  the  least  pretext  for 
assuming.  They  then  show  the  changes 
made  in  that  state  by  statute,  which 
among  other  things  allow  a  woman  to 
enjoy  her  property  as  if  so/«,  to  engage  in 
business  on  her  own  aoeonat,  to  charge 
her  separate  estate  on  her  oontraets,  and 
tn  sue  alone  for  injuries  committed 
against  her  person  or  character;   and 


finally  say,  <'It  is  sufilcient  to  say  that 
there  is  no  language  of  any  statute  gen- 
eral or  special  in  its  terms,  from  which 
thia  change  of  the  common-law  rule  can 
be  established."  In  Barnn  r.  Mullen ^ 
47  N.  Y.  577,  while  holding  that  under 
the  sutntes  of  1860  and  1862  the  wife 
may  be  sued  in  all  matters  baring  re- 
lation to  her  personal  estate,  the  court 
said,  '^The  statute  has  not  altered  the 
common-law  liability  of  the  husband  for 
the  mere  personal  torts  of  his  wife,  though 
as  to  tortt  committed  in  the  manage- 
ment of  her  separate  estate  she  is  liable 
the  same  as  if  she  were  vnroarried.'* 
And  in  Ramm  r.  Smith,  55  Barb.  417 
(1869),  when  the  court  held  that  under 
the  statute  a  married  woman  could  bo 
sued  alone  for  an  injury  done  by  her 
cattle,  Balcom,  P.  J.,  dissenting  on 
the  ground  that  the  language  of  the 
statute  was  not  strong  enough  to  remore 
tlie  husband's  liability  for  his  wife*s 
torts,  said,  **  The  legislature  must  take 
another  step  to  reliere  the  husband  from 
liability  for  the  torts  of  his  wifb,  whether 
she  commit  them  with  her  own  hands  or 
by  allowing  her  cattle  to  trespass." 

In  Rowing  y.  Manlg,  57  Barb.  483 
(1868),  the  plaintiflT  had  deposited  bonds 
with  the  defendant  subject  to  his  written 
order ;  the  wife  of  the  plaintiff  forged  an 
order  and  obtained  the  bonds.  In  action 
for  the  value  of  the  bonds  it  was  held 
that  although  the  defendant  was  liable 
for  the  value  of  the  deposit,  yet  as  the 
plaintiff  was  responsible  for  his  wifeN 
fraud  to  the  defendant,  he  could  not  re- 
cover. 

The  court  said  in  rendering  their  opin- 
ion :  '*  This  rule  of  the  common  law 
is  not  changed  or  affected  by  the  legisla- 
tion in  this  state  giving  married  women 
the  control  of  their  property.  While  it 
relieves  them  from  many  of  the  disabil- 
ities formerly  resulting  from  the  married 
state,  it  does  not  discharge  the  husband 
from  the  UabiUtiev  which  that  relation 
impotod  upon  him  for  the  torta  of  his 
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wife.*'  The  reversal  of  this  case  on  ap- 
peal, 49  N.  Y.  192  (1872),  does  not  af- 
fect it  as  an  authority  in  point,  for  the 
Coart  of  Appeals  held  that  the  rule 
against  circuity  of  actions  did  not  ap- 
ply to  that  case,  because  the  defendants 
were  liable  to  the  plaintiff  in  an  indiri- 
(lunl  capacity,  while  his  liability  to  them 
was  in  the  capacity  of  a  husband  for  the 
tort  of  his  wife,  which  they  held  to  be  a 
defeasible  as  well  as  a  joint  liability. 

In  Commonwealth  t.  Woody  97  Mass. 
229  (1867),  which,  though  notdirecUy  in 
point,  may  throw  some  light  upon  the 
subject,  an  indictment  for  keeping  a  bro- 
thel, the  wife  of  the  defendant  owned  the 
house,  carried  on  the  business  and  re- 
ceived all  the  profits,  but  the  defendant 
lived  with  her  and  exercised  various  acts 
of  control  and  management ;  he  was  held 
to  be  responsible  for  her  offence.  In  de- 
livering judgment  the  court  said  : — **  It 
is  contended  that  the  recent  legislation 
of  this  Commonwealth  has  made  married 
women  so  far  independent  of  their  hus- 
bands as  to  release  the  defendant  from 
responsibility  for  the  conduct  of  his  wife. 
*  *  *  It  is  true  that  under  our  statutes 
she  may  carry  on  a  separate  trade  on 
her  own  account.  But  it  has  not  been 
decided  how  far  this  affects  the  husband's 
legal  right  to  control  her,  nor  is  it  ne- 
cessary to  decide  it  in  this  case.  Those 
provisions  of  the  statute  relate  to  legiti- 
mate business.  *  *  They  do  not  take 
away  the  husband's  power  to  regulate  his 
household  so  far  as  to  prevent  his  wife 
from  committing  this  offence  or  relieve 
him  from  responsibility  if  it  is  commit- 
ted." 

The  question  has  since  been  set  at  rest 
in  that  f^tate  by  the  Act  of  May  2dd  187 1, 
which  provides  that  the  wife  shall  sue 
and  be  sued  in  actions  of  tort  in  the 
same  manner  as  if  sole,  and  that  the 
husband  shall  not  be  liable  to  pay  the 
judgment  against  her  for  damages.  So 
in  Connecticut  the  Act  of  August  1st 
1872  has  provided  that  a  married  woman 


may  be  sued  as  if  sole  for  her  torts  com- 
mitted without  actual  coercion,  and  that 
she  alone  shall  be  liable  to  pay  the 
damages  recovered  in  all  such  actions. 

The  case  of  McQueen  v.  Fufgham,  27 
Texas  467,  which  was  an  action  for 
slander,  is  directly  in  point.  In  that 
state  the  statutes  provide  that  all  pro- 
perty of  the  wife  owned  before  marriage 
or  acquired  during  coverture  by  gift,  de- 
vise or  descent  shall  be  her  separate  pro- 
perty subject  to  the  husband's  manage- 
ment during  coverture.  The  language 
of  the  court  may  be  given  at  length  : 

**  It  is  insisted  however  that  the  com- 
mon-law doctrine  upon  this  subject  is 
abrogated  in  this  state  by  our  statutes 
regulating  marital  rights.  With  us  the 
separate  identity  of  the  wife,  with  re- 
spect to  her  husband,  is  not  merged  in 
the  husband.  Her  property  is  not  vested 
in  him  by  marriage.  But  the  common- 
law  rule  holding  the  husband  responsible 
for  the  wife's  torts  does  not  rest  en- 
tirely upon  the  ground  that  he  takes  by 
marriage  all  of  her  personal  property, 
and  that  she  is  presumed  to  have  no  sep- 
arate estate.  It  rests  perhaps  roainlv 
upon  the  supposition  that  her  acts  are 
the  result  of  the  superior  will  and  in- 
fluence of  her  husband.  Owing  to  the 
intimate  relation  between  husband  and 
wife  and  to  the  nature  of  the  control 
given  him  by  law  and  social  usage  over 
her  conduct  and  actions,  it  would  be 
diflicult  if  not  impossible  for  the  courts 
to  determine  when  she  had  acted  at  her 
own  instance,  and  when  she  was  guided 
by  his  dictation.  While  our  statutes  are 
fVamed  with  the  view  of  securing  to  the 
wife  her  separate  property  and  of  sedu- 
lously protecting  her  with  reference  to  it 
against  the  recognised  and  controlling 
influenoe  of  her  husband  over  her  con- 
duct, it  would  be  a  stretch  of  judicial  au- 
thority to  hold  that  the  common-law  re- 
sponsibility attaching  to  him  for  the  acts 
of  his  wife  is  by  mere  hBplieation  abol- 
ished.'* 
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We  have  not  been  able  to  discover  any  the  coart  deliver  jadgment  in  the  fol- 

other  cases  in  point.    Those  above  cited  lowing  words  :  **  We  are  asked  to  dednce 

seem  however  to  be  enough  to  show  that  the  legislative  intention  to  confer  a  right 

the  principal  case  is  not  in  harmony  with  of  action  by  the  wife  ngainst  her  hus- 

the  decisions  in  the  other  states.    It  is  at  band,  from  the  provisions  of  our  several 

least  exceedingly  doabtfnl  whether  the  Acts  of  Assembly  ;  bnt  it  is  a  sufficient 

well  recognised  principles  laid  down  for  answer  that  no  one  of  those  acts  expresses 

the  interpretation  of  sutntes  support  the  that  intention.     If  the  legislature  meant 

decision,  which  the  minority  of  the  court  that  such  action  as  this  should  be  sus- 

spoke  of  as  a  judicial  repeal  of  the  old  tained,  they  had  command  of  a  very  co- 

nile  of  the  common  law,  and  which  seems  pious  language  in  which  to  express  their 

to  be  a  clear  encroachment  upon   the  will.    They  have  not  done  it,  and,  until 

rights  of  the  legislature.    A  sounder  they  do,  we  will  not  infer  it.     When  it 

principle  of  decision  was  that  adopted  in  is  done,  the  consequences  must  rest  with 

Ritter  v.  Ritter,  3!  Pa.  St.  896,  where  those  who  did  it."  F.  Rawlb. 


United  States  District  Court.     Eastern  District  of  Pennsyl- 
vania.    In  Admiralty. 

THE  PENNSYLVANIA. 

The  mle  of  maritime  law  that  a  passenger  who  has  no  opportunity  to  leave  a 
vessel  in  distress,  cannot  render  a  salvage  service,  may  admit  of  a  qualified  exception 
where  he  has  promoted  her  safety  by  an  extraordinary  and  peculiar  service  which 
he  was  not  compellable  to  render.  But  in  admitting  such  an  exception  in  favor 
of  a  passenger,  the  gretteit  caution  is  necessary,  and  especially  so  where  he  is  of 
the  nautical  profession. 

Where  a  passenger  of  the  nautical  profession  who  has  rendered  such  service, 
afterwards  assumed  and  exercised  illegitimate  authority  over  the  vessel,  though  the 
circumstances  were  not  such  that  he  incurred  an  absolute  forfeiture  of  the  salvage 
compensation,  its  amount  was  nevertheless  materially  redaeed  by  reason  of  such 
usurpation  of  authority. 

Tnis  was  a  libel  by  Cornelius  L.  Brady  i&galnst  the  steamer 
Pennsylvania  for  salvage. 

During  her  voyage  the  Pennsylvania  encountered  a  severe 
storm,  during  which  at  midnight  she  shipped  a  heavy  sea  that 
carried  away  her  forward  hatches  and  the  bridge  on  which  were 
the  captain  and  first  and  second  officers,  all  of  whom  were  lost. 
The  libellant,  a  competent  navigator,  who  was  on  board  as  a 
passenger  merely,  assumed  the  command  and  retained  it  until  the 
arrival  of  the  vessel  in  port.  The  other  facts  sufficiently  appear 
in  the  opinion. 

C.  M.  Neal  and  Rufus  E.  Shapley^  for  libellant. 

Morton  P.  Henry  and  Cuyler^  for  claimants. 
Vol.  XXIL— 37 
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Cadwalader,  D.  J. — A  vessel  manned  and  otherwise  fitted  for 
a  voyage  is  often  spoken  of  as  having  an  organized  representative 
or  artificial  personality.  A  public  armed  vessel  represents  the 
sovereignty  of  the  nation  to  which  she  belongs.  A  merchant 
vessel  represents  a  little  private  community.  It  is  a  definite  or- 
ganized portion  of  the  social  system  of  her  nation.  Judges,  on 
both  sides  of  the  Atlantic,  have  assimilated  such  a  vessel,  when  on 
the  high  sea,  to  a  floating  portion  of  this  nation's  territory,  of 
which,  though  temporarily  detached,  it  continues  to  be  a  part. 
Her  internal  relations  are  determined  by  its  laws,  and  her  external 
relations  by  the  laws  of  the  sea,  which  constitute  a  part  of  the 
system  of  universal  jurisprudence.  Under  certain  qualifications, 
her  exterritoriality  is  through  international  comity,  recognised, 
even  when  she  is  in  foreign  territory. 

These  observations,  in  part,  explain  the  remark  of  Montesquieu, 
that  mariners  are  citizens  or  inhabitants  of  the  vessel.  They  can- 
not rightfully  leave  her,  unless  their  association  with  her  is  legally 
at  an  end,  through  the  conventional  termination  of  their  voyage, 
or  otherwise.     Till  then  they  can  be  compulsorily  detained  in  her. 

The  relation  of  a  passenger  to  a  vessel  is  different.  If  a  sailor 
has  been  rightly  described  as  an  inhabitant  of  the  vessel,  and  as 
in  subjection  to  her  government,  a  passenger  may  be  compared  to 
a  mere  sojourner  in  her  who  is  only  id  temporary  subjection.  A 
passenger,  while  on  board,  may,  indeed,  be  considered  as  one  of 
her  company,  but  not  in  the  same  light  as  ono  of  her  crew.  The 
passenger  may  leave  her  at  his  pleasure,  if  an  opportunity  occurs 
before  the  end  of  this  conventional  passage ;  and  may  do  so  even 
in  time  of  danger,  however  great. 

For  this  reason,  if  the  vessel  is  in  distress,  and  a  passenger  who 
has  an  opportunity  of  leaving  her  chooses  to  remain  on  board,  he 
may  stand  afterwards,  upon  a  question  of  salvage  service,  nearly 
or  quite  in  the  same  relation  as  if  he  were  not  associated  with  her 
at  all.  He  may  therefore  entitle  himself  to  compensation  of  the 
nature  of  salvage  by  rendering  even  service  of  ordinary  bodily 
labor,  as  in  pumping  or  otherwise.  But  where  he  has  had  no  such 
opportunity  of  dissociating  himself  from  the  vessel,  he  is,  in  time 
of  danger,  compellable  to  render,  to  the  utmost  of  his  ability,  like 
service  with  any  other  person  of  her  company ;  and,  as  to  such 
service,  cannot  have  any  claim  of  salvage. 

It  by  no  means  follows  that  a  passenger  peculiarly  capable  of 
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rendering  extraordinary  service,  far  beyond  that  of  one  of  a  good 
crew,  is,  in  all  cases  whatever,  compellable  to  render  it,  or  that, 
if  he  does  render  it  with  useful  effects,  he  cannot,  in  any 
case,  become  entitled  to  compensation  of  the  nature  of  salvage. 
We  may  suppose  the  case  of  a  ship,  or  her  cargo,  partially  on  fire, 
the  ship  having  on  board  a  passenger  who  is  a  chemist,  with  a  sort 
of  travelling  laboratory.  He  may  have,  in  this  laboratory,  the  pro- 
bable means  of  checking  the  fire,  but  perhaps  not  without  some 
risk,  to  himself  and  others,  of  increasing  the  danger.  If,  by  pro- 
fessional skill  and  judgment,  under  the  authority  of  the  navigator 
of  the  vessel,  the  chemist  makes  the  experiment,  and  there  is  a 
successful  result,  is  he  to  receive  no  compensation  ?  If  he  should 
be  compensated,  is  not  the  compensation  for  a  service  of  the  nature 
of  salvage  ? 

The  decision  in  the  case  of  the  steamer  Great  Eastern  answers 
the  question.  When  that  vessel  was  three  hundred  miles  from 
land  her  paddle-wheels  were  disabled,  so  that  she  could  be  moved 
by  the  screw  alone.  While  she  was  in  this  condition,  the  rudder 
shaft  was  broken,  and  was  disconnected  from  the  steering  gear,  so 
that  she  became  quite  unmanageable.  Her  officers  in  vain  en- 
deavored to  substitute  and  secure  some  appliance  by  which  to  work 
the  shaft.  A  passenger,  who  was  a  mechanician,  then  devised, 
and,  with  the  copsent  of  the  master  and  the  assistance  of  the  crew, 
executed  a  plan  for  the  purpose,  which  was  successful..  This  was 
done  by  a  skilful  use  and*  adaptation  of  fixtures,  tackle  and  apparel 
of  the  vessel  herself.  For  the  service  $15,000  was  decreed  to  the 
passengpr  as  salvage :  11  Law  Times,  N.  S.  616.  The  reason 
of  the  decision  was  that  this  highly  beneficial  service  had  been 
peculiar.and  extraordinary,  and  such  as  he  was  not  compellable  to 
perform.  This  decision  is,  I  think,  right  in  principle.  But  it  es- 
tablishes what  must  be  considered  as  an  exception  from  a  rule. 
The  rule  is  that  a  passenger  cannot  be  a  salvor.  The  exception, 
lest  it  should  engender  litigation,  and  promote  insubordination, 
must  not  be  admitted  without  the  greatest  caution.  Especially 
must  such  caution  be  observed  where  the  passenger  is  of  the  nau- 
tical profession. 

In  the  present  case,  a  large  steamer,  worth  perhaps  half  a  mil- 
lion of  dollars,  with  passengers  and  a  cargo,  having  four  officers, 
besides  the  master,  encountered,  in  mid-ocean,  a  tempest  of  great 
violence.     During  the  storm,  when  changing  .watches  at  midnight, 


Digitized  by  VjOOQ IC 


664  THE  PENNSYLVANIA. 

she  shipped  a  heavy  sea  which  stove  in  the  forward  hatches,  and 
swept  away  the  house  forward,  carrying  overboard  the  master  and 
first  and  second  officers,  with  two  of  the  crew. 

So  long  as  any  officer  of  a  vessel  is  on  board,  and  not  disabled, 
there  can  be  no  suspension  of  the  executive  authority  of  her  inter- 
nal government.  Therefore,  at  this  crisis,  the  command  legally 
devolved  at  once  upon  the  third  officer.  He,  however,  did  not 
assume  it,  but  was  for  some  time  fully  and  usefully  engaged  in  se- 
curing the  forward  hatches,  or  in  superintending  the  securing  of 
them.  The  fourth  officer  had  been  previously  disabled,  and  was  not 
on  duty.  The  wheel  was  fully  and  properly  manned,  but  this  was  at 
no  time  otherwise.  But  there  was  no  officer  of  the  deck  surviving, 
and  there  was  urgent  necessity  for  such  an  officer  to  give  directions 
to  the  men  at  the  wheel.  It  was  a  crisis  of  great  peril.  There 
was,  at  all  events,  great  seeming  danger ;  and  it  would  now  be 
mere  idling  to  inquire  speculatively  how  far  actual  danger  may 
really  have  existed.  The  after-bom  supposed  wisdom  from  such 
a  retrospect  might  be  arrogant  folly.  There  certainly  was  also 
great  alarm,  with  ample  supposed  cause ;  and  a  general  panic,  if 
not  prevented,  might  have  soon  ensued;  and  this  might,  in  its 
consequences,  have  been  dangerous,  if  not  disastrous. 

At  this  crisis  the  libellant  intervened  meritoriously.  He  was 
on  board  simply  as  a  passenger,  who,  as  such,  had  paid  his  fare. 
He  was  a  competent  professional  master  navigator,  with  former 
experience  in  the  command  of  sailing-vessels  and  of  steamers.  He 
went  to  the  wheel-house  and  promptly  assumed  command  or  direc- 
tion there,  doing  whatever  was  necessary  and  proper  for  the  exi- 
gency. He  thus  averted,  until  the  termination  of  the  storm, 
whatever  danger  may  have  been  caused  by  the  unfortunate  loss  of 
the  master. 

I  think  that  this  was  a  salvage  service.  The  difficulties  in  the 
way  of  so  deciding  are  great.  But  those  in  opposition  to  such  a 
contrary  decision  would  be  greater.  It  is  true  that  when  the  third 
officer  succeeded  of  right  to  the  command  of  the  vessel,  he  might 
have  ordered  the  libellant  to  take  the  watch  during  the  emergency. 
The  libellant  would  certainly  have  been  compellable  to  go  to  the 
wheel-house.  If  ho  had  been  directed,  when  there,  to  act  as  officer 
of  the  deck,  it  would,  I  think,  have  been  his  duty  to  obey,  and  to 
execute  his  office  to  the  best  of  his  ability.  Had  he  done  so, 
under  such  orders,  I  do  not,  as  at  present  advised,  think  that  it 
would  have  been  a  salvage  service.     But  without  orders,  he  was 
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not  compellable  to  decide  who  should  have  the  watch,  or  to  take 
upon  himself  the  direction,  with  its  cares  and  responsibilities. 

At  the  crisis  of  danger  there  was  no  means  of  organizing  the 
internal  government  of  the  vessel,  unless  through  immediate  ener- 
getic action  of  the  third  officer.  That  officer  did  not  thus  act. 
The  libellant  was,  therefore,  justifiable,  under  the  law  of  maritime 
necessity,  in  acting  upon  his  own  responsibility,  as  officer  of  the  • 
deck.  There  was,  at  this  time,  therefore,  no  usurpation  of  unlaw- 
ful  authority  by  him.  This  being  so,  his  conduct  thus  far  was 
meritorious  and  highly  beneficial ;  and  the  service  was,  under  the 
circumstances,  extraordinary.  It  was  a  peculiar  service  for  one 
who  was  not  of  the  crew  to  take  the  command  of  the  watch  without 
being  assigned  to  it. 

On  the  next  morning,  the  storm  having  ceased  or  abated,  and 
no  special  danger  continuing  to  exist,  the  chief  engineer  and  pur- 
ser, and  some  others  on  board,  without  consulting  the  third  officer, 
whose  authority  alone  they  should  have  recognised,  wrongfully  as- 
sumed upon  themselves  to  offer  the  command  of  the  vessel  to  the 
libellant,  and  urgently  invited  him  to  assume  it  as  master.  He 
very  improperly  did  so.  He  did  not  consult  the  third  officer,  but 
nominated  him  as  first  officer.  It  is  contended  that  the  third  offi- 
cer acquiesced  in  what  would  thus  otherwise  have  been  usurpation. 
An  English  judge  has  recently  said  that  quiescence  is  not  acquies- 
cence. Mere  enforced  submission  certainly  is  not.  The  third 
officer  here  submitted,  but  did  not  acquiesce. 

The  libellant  continued  to  act  in  this  usurped  relation  of  master 
of  the  vessel  for  several  days,  until  she  reached  the  port  of  desti* 
nation. 

On  her  arrival,  the  owners,  who  are  here  defendants,  gave  thanks, 
in  writing,  to  the  libellant,  as  for  extraordinary  services,  and  offered 
him  what  would  have  been  a  liberal  gratuity  for  meritorious 
conduct  if  he  had  been  an  officer  of  the  vessel.  But  the  amount 
ofiered  was  greatly  below  the  least  possible  estimate  of  compensa- 
tion for  a  salvage  service. 

He  now  alleges  that  he  became  of  right  master  of  the  vessel,  and 
thus  rendered  a  continuing  salvage  service.  This  unfounded  pre- 
tension is,  of  course,  rejected. 

The  question  then  arises,  whether  through  his  usurpation  of  the 
command  of  the  vessel  after  the  storm,  he  has  incurred  a  forfeiture 
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of  the  salvage  compensation  to  which  he  was  otherwise  entitled  for 
his  prior  service. 

I  do  not  think  that,  under  the  peculiar  circumstances  of  the 
case,  an  absolute  forfeiture  of  the  whole  amount  was  incurred  re- 
troactively by  his  assumption  and  exercise  of  the  illegitimate  au- 
thority. But  the  effect  of  this  usurpation  must  necessarily  be  to 
reduce  very  materially  the  amount  which  would  otherwise  be 
awardable  to  him. 

What  the  reduced  amount  ought  to  be  is  not  easily  determina- 
able.  I  have  hesitated  between  three  thousand  and  four  thousand 
dollars,  ahd  have  determined  on  the  greater  sura  partly  because  I 
think  that  the  defendants'  letter  of  thanks  almost  inirited  the  liti- 
gation which  has  followed,  and  though  not  so  intended,  must  have 
induced  a  high  estimate  by  the  libellant  of  the  value  of  the  service. 

Costs  are  adjudged  to  the  libellant ;  but  under  the  head  of  de- 
positions, taxable  costs  will  not  be  allowed  to  an  amount  exceeding 
two  hundred  dollars.  The  testimony  is  of  great  bulk,  but  of  no 
proportionate  weight  f  and  its  excess  in  bulk  ought  not  to  be  al- 
lowed to  swell  the  costs. 

Decree  for  libellant  for  four  thousand  dollars,  provided  that, 
under  the  head  of  depositions,  costs  exceeding  two  hundred  dollars 
will  not  be  taxed  or  allowed. 


Court  of  Appeals  of  Maryland* 
PITTSBURGH  k  CONNELLSVILLE  RAILROAD  CO.  ».  ANDREWS. 

It  is  such  negligence  for  a  passenger  in  a  railroad  car  to  allow  his  arm  to  project 
out  of  the  window,  that  if  it  is  injured  hy  coming  in  contact  with  any  external 
object  be  cannot  recorer,  notwithstanding  the  injury  may  have  been  partly  caused 
by  the  negligence  of  the  company  in  permitting  an  obstacle  to  be  too  near  the 
track. . 

'  Whore  a  witness  is  asked  on  cross-examination  if  he  had  a  certain  conyersation 
with  a  person  named  and  denies  it,  the  deposition  of  the  person  with  whom  the  al- 
leged conversation  took  place  is  admissible  to  impeach  the  witness,  notwithstand- 
ing it  yrBs  taken  under  a  commission  at  the  execution  of  which  the  witness  sought 
to  be  impeached  was  not  examined. 

This  was  an  action  brought  by  the  appellee  to  recover  damages 
for  injuries  received  while  being  carried  as  a  passenger  over  the 
appellant*s  railroad  on  the  18th  pf  July  1872.  He  purchased 
a  ticket  from  McKeesport  to  Cumberland,  and  when  injured  was 
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sitting  iu  the  betsond  oar  from  the  engine.  The  train  left  Gonnells- 
ville  between  ten  and  eleven  o'clock  at  night,  and  when  about  half 
a  mile  from  that  station,  while  going  at  less  than  half  speed,  struck 
a  freight-car  which  was  left  standing  on  a  siding,  in  a  position  so 
near  to  the  switch  as  not  to  permit  the  passage  of  the  train  with- 
out striking  it.  The  locomotive  struck  the  end  of  the  freight-car, 
knocked  it  aside,  and  the  train  passed  without  any  other  collision, 
except  a  slight  scratch  to  the  sleeping-car,  which  was  about  nine 
inches  wider  than  the  others.  No  one  was  hurt  except  the  plain- 
tiff, whose  right  arm  was  broken  in  several  places  and  permanently 
injured,  the  car  in  which  be  was  riding  did  not  come  in  contact 
with  the  freigl^t-car,  and  it  was  admitted  his  arm  at  the  time 
was  out  of  the  window.  He  was  a  man  of  mature  years,  and  he 
would  have  received  no  injury  if  his  arm  had  not  been  in  this  posi- 
tion. As  to  how  it  came  to  be  thus  protruded,  the  testimony  was 
conflicting.  The  plaintiff  testified  that  he  was  sitting  with  his  elbow 
inside  of  the  car  on  the  window-sill,  and  the  jar  pitched  him  for- 
ward, and  in  attempting  to  catch  himself  his  arm  went  out  of  the 
window  and  was  caught  between  the  two  cars ;  that  the  window 
was  up  when  he  entered  the  car ;  that  he  did  not  lie  with  elbow 
out  of  the  window  or  lay  his  head  on  his  arm ;  was  not  asleep  at 
the  time,  and  did  not  recollect  that  the  conductor  came  to  him 
when  taking  up  tickets,  and  cautioned  him  it  was  dangerous  to  lie 
in  that  manner,  or  pulled  him  out  of  the  window.  On  the  other 
hand,  the  testimony  of  the  conductor  and  of  a  fellow-passenger  in 
the  same  car  was  to  the  effect  that  a  few  minutes  before  the  acci- 
dent, when  the  conductor  came  through  the  car  taking  up  tickets, 
the  plaintiff  was  lying  in  his  seat  with  his  arm  out  of  the  window, 
and  his  head  resting  on  his  arm,  that  the  conductor  took  hold  of 
him,  shook  him  and  pulled  him  out  of  the  window,  and  told  him  to 
take  his  head  in  or  he  would  get  it  knocked  off;  that  his  elbow 
must  from  his  position  at  the  time  of  the  accident  have  extended 
out  over  the  window-sill,  and  the  jar  was  so  slight  that  it  could  not 
have  thrown  his  arm  out  of  the  window. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J. — The  appellant  insists  the  jury  should  have  been  in- 
structed that  if  they  found  the  accident  occurred  as  stated  by  the 
witnesses  for  the  defence,  then  there  was  such  want  of  ordinary 
care  and  prudence  on  the  part  of  the  plaintiff,  directly  contributing 
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to  the  injury,  as  to  prevent  a  recovery,  notwithstanding  the  neg- 
ligence of  the  defendant,  and  several  prayers  were  presented  to 
that  effect,  which  were  refused.     Whether  such  an  instruction - 
ought  to  have  been  given,  is  the  main  question  in  the  case. 

The  general  rule  is  that  negligence  is  a  question  for  the  jury  to 
decide  upon  all  the  facts  and  circumstances  of  each  case,  but  while 
this  is  the  general  rule,  cases  may  and  sometimes  do  occur  where 
the  court  is  required  to  declare  some  plain  act  of  carelessness  on 
the  plaintifl's  part  to  be  in  law  such  contributing  negligence  as  will 
prevent  a  recovery,  or  on  the  other  hand,  where  there  is  no  proof 
of  negligence  on  the  part  of  the  defendant,  or  where  such,  proof  is 
so  slight  and  inconclusive  in  its  nature,  as  to  demand  from  the 
court  an  instruction,  as  to  its  legal  insufficiency  to  prove  negligence 
in  order  to  prevent  the  jury  from  indulging  in  wild  speculation  or 
irrational  conjecture :  Shipley' %  Casey  81  Md.  270.  The  power  of 
the  court  thus  to  interpose  has  been  uniformly  asserted  by  the  Ap- 
pellate Court  of  this  state  as  well  as  by  the  courts  of  England 
and  of  our  sister  states,  though  instances  calling  for  its  exertion 
are  comparatively  rare.  We  have  sustained  its  exercise  in  the  two 
recent  cases  of  The  Baltimore  City  Passenger  Railway  Co,  v. 
Wilkinson^  80  Md.  224,  and  Lewis  v.  The  Baltimore  ^  Ohio 
Railroad  Co.,  decided  at  our  last  term,  antey  p.  284. 

Among  the  numerous  accidents  that  have  occurred  on  railways 
there  have  been  many  cases  identical  or  nearly  so  with  the  present, 
and  the  very  question  it  is  our  duty  now  to  determine  has  arisen, 
and  been  decided  by  the  courts  of  last  resort  in  other  states.  The 
first  is  that  of  the  New  Jersey  Railroad  Co.  v.  Kennardy  9  Harris 
203,  decided  in  1858.  In  that  case  C.  J.  Gibson,  at  nisipriusy  in 
his  charge  to  the  jury,  said,  "  A  carrier  of  cither  goods  or  passen- 
gers is  bound  to  provide  a  carriage  or  vehicle  perfect  in  all  its  parts, 
in  default  of  which  he  becomes  responsible  for  any  loss  or  injury 
that  may  be  suffered,  provided  it  happen  without  negligence  or 
misconduct  on  the  part  of  the  party  injured.  A  carrier  of  passen- 
gers is  bound  to  omit  no  precaution  that  may  conduce  to  their 
safety.  He  is  bound  to  guard  beforehand  against  every  apparent 
danger  that  may  beset  tliem.  The  danger  incident  to  travelling  in 
railway  cars  are  few  in  comparison  with  those  incident  to  other 
modes  of  travel :  but  among  the  most  prominent  of  them  is  risk  of 
injury  to  limbs  stuck  out  of  the  windows  where  the  cars  are  not  so 
constructed  as  to  prevent  it.     Any  one  who  has  travelled  by  rail- 
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way  must  have  observed  that  even  the  most  careful  passengers  for- 
get the  risk,  and  unconsciously  suffer  their  elbows  to  slip  out  be- 
yond the  window-sill.  What  can  the  carrier  do  to  prevent  this  ? 
No  more  is  required  than  a  few  metallic  rods  set  in  the  window 
perpeodicularly  or  horizontally,  or  a  netting  of  wirework,  or  even 
wooden  slats.  None  of  these  would  materially  impede  the  circu- 
lation of  air  or  abridge  the  comfort  of  the  passengers,  while  it 
would  make  their  safety  sure.  A  car  without  any  of  these  appli- 
ances is,  to  coin  a  phrase,  not  roadworthy^  and  a  carrier  is  respon- 
sible for  any  loss  that  may  happen  from  that  cause  alone.  It  is  a 
notorious  custom  in  railway  cars,  and  it  is  proved  to  be  so  by  the 
evidence  in  the  cause,  for  passengers  next  to  the  windows  to  rest 
their  elbows  on  the  sills  of  them,  and  carriers  are  bound  to  take 
notice  of  the  customs  and  habitudes  of  railway  passengers,  and  to 
provide  for  them.  If  a  passenger  therefore  sits  and  rides  in  a  car 
as  others  generally  do,  and  receives  injury  from  an  imperfect  con- 
struction of  it,  the  carrier  is  liable  for  it.'* 

He  then  told  the  jury  he  would  leave  it  for  them  to  say  whether 
the  resting  of  his  arm  on  the  window-sill  with  his  elbow  outside 
of  it  was  contributing  negligence  on  the  part  of  the  plaintiff. 
That  charge  was  affirmed  by  the  Supreme  Court  in  a  short  per 
curiam  opinion,  with  the  reservation  that  the  language  of  the 
learned  judge  seems  to  be  too  broad  a?  a  general  principle,  where 
he  says  that  no  car  is  good  if  the  windows  are  not  so  constructed 
as  to  prevent  passengers  from  putting  their  limbs  through  them ; 
but  in  its  application  to  a  road  which  in  some  places  is  so  narrow 
as  to  endanger  projecting  limbs,  as  here,  the  instruction  is  proper. 

In  Holbrook  v.  The  Utica  ^  Scheneetady  Railroad  Oo.,  12  New 
York  236,  decided  in  1855,  the  judge  at  the  trial  was  requested 
by  the  defendant's  counsel  to  charge  the  jury  as  matter  of  law, 
that  if  they  found  that  the  plaintifi^s  arm  or  elbow  was  outside  of 
the  window  of  the  car  when  the  injury  was  received  it  was  an  act 
of  negligence,  and  she  could  not  recover,  but  he  refused  to  charge 
on  that  subject  further  than  he  had  already  done.  In  the  Court 
of  Appeals  the  opinion  was  delivered  by  Ruqgles,  J.,  who,  on  that 
question,  says :  ^'  In  this  refusal  to  charge  as  requested,  I  was  at 
first  inclined  to  think  there  was  error,  but  my  brethren  are  unani- 
mously of  opinion  that  the  judge  had  already  charged  the  jury 
eubstantialltf  in  conformity  with  the  request^  and  that  he  was  right 
therefore  in  declining  to  repeat  what  he  had  before  stated.     I  yield 
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to  their  judgment  and  concur  in  affirming  the  judgment."  From 
this  it  is  clear  the  court  was  unanimous  in  opinion  that  the  law  of 
the  requested  charge  was  correct. 

Next  in  order  of  time  is  the  case  of  Todd  v.  Old  Colony  ^  Fall 
River  Railroad  Co,,  3  Allen  18,  decided  in  1861,  in  which  the 
Supreme  Court  of  Massachusetts  reversed  an  instruction  which 
left  the  question  of  negligence  to  the  jury,  and  say :  "  If  the  plain- 
tiff was  riding  in  the  car  with  his  elbow  or  arm  projecting  out  of 
the  window,  by  reason  of  which  he  sustained  an  injury,  he  was 
guilty  of  a  want  of  due  care  which  would  prevent  him  from  main- 
taining bis  action.  Looking  at  the  mode  in  which  railroads  are 
constructed,  with  posts  and  barriers  which  are  placed  very  near 
to  the  track  on  which  the  cars  are  to  pass,  the  rapid  rate  at  which 
trains  move,  the  manner  in  which  cars  are  made  with  seats  to  ac- 
commodate passengers  so  as  to  avoid  any  exposure  of  the  body  or 
limbs  to  outward  objects  in  passing,  we  can  see  no  ground  on  which 
it  can  be  contended  that  a  person  travelling  on  a  railroad  is  exer- 
cising reasonable  care  in  placing  his  arm  in  such  a  position  that  it 
protrudes  from  a  window,  and  may  come  in  contact  with  external 
obstructions;  certainly  if  it  is  &want  of  due  care  to  attempt  to 
leave  a  car  when  the  train  is  in  motion,  although  going  at  a  slow 
rate  of  speed,  as  has  been  heretofore  determined  by  this  court,  it 
is  BO  lesa  a  want  of  proper  care  to  ride  in  a  car  with  an  arm  or 
leg  exposed  to  collision  against  passing  trains,  or  the  necessary 
structures  on  the  side  of  the  track.  Nor  was  it  the  province  of 
the  jury  to  determine  as  a  matter  of  fact  whether  the  plaintiff 
used  due  and  reasonable  care,  if  it  was  proved  that  his  arm  or  a 
portion  of  it  was  outside  of  the  window  at  the  time  of  the  acci- 
dent. If  there  Avas  no  dispute  or  controversy  about  this  fact,  and 
the  position  of  his  arm  was  the  cause  of  or  contributed  to  the  ac- 
cident, the  plaintiff  failed  to  prove  an  essential  element  to  the 
maintenance  of  his  action.  In  such  a  state  of  the  evidence  it  was 
the  duty  of  the  court  to  decide  on  its  legal  effect,  and  to  say  to 
the  jury,  the  plaintiff  had  failed  to  make  out  his  case."  When 
the  same  case. again  came  before  the  court  in  7  Allen  207,  the 
former  decision  was  reaffirmed,  and  most  emphatically  as  to  the 
power  and  duty  of  the  court  in  such  cases  to  pronounce  upon  the 
legal  effect  of  admitted  facts. 

Next  is  the  case  of  The  Pittsburgh  ^  OonnelUville  Railroad  Co. 
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V.  MffOlurg,  7  Am.  Law  Beg.  K  S.  277,  decided  in  1867.  The 
plaintiff  in  that  case  suffered  his  elbow  to  project  from  the  window, 
and  it  was  broken  by  coming  in  contact  with  a  car  standing  on  a 
switch.  At  the  trial  the  judge,  following  the  ruling  in  Kennard* 8 
Cascj  instructed  the  jury  that  a  passenger  on  a  railway  car  who 
has  unconsciously  suffered  his  elbow  to  slip  out  beyond  the  window- 
sill  is  not  necessarily  guilty  of  negligence,  and  submitted  it  to 
them  as  a  question  of  fact  whether  under  all  the  circumstances  of 
the  case,  the  plaintiff*  in  permitting  his  arm  or  elbow  so  to  project 
was  or  was  not  guilty  of  negligence.  This  ruling  being  assigned 
for  error,  the  Supreme  Court  carefully  considered  the  question. 
Their  opinion  was  delivered  by  C.  J.  Thompson,  who  says,  "  We 
must  regard  the  remark,  'unconsciously  suffered  his  elbow  to  slip 
beyond  the  window-sill,*  to  mean  inattentively.  In  that  sense  it 
was  negligently  suffered  to  slip.  Of  course  this  was  negligence 
in  ae,  unless  he  was  under  no  obligation  to  take  care  of  himself. 
But  no  case  asserts  that,  and  every  case  the  contrary.  Out  of  the 
omission  to  do  so  springs  the  doctrine  of  contributory  negligence, 
which  defeats  a  plaintiff",  and  which  is  so  firmly  established  as  a 
principle  of  law,  that  nobody  dreams  of  doubting  it.  We  have 
then  the  case  broadly,  I  think,  that  negligence  is  not  to  be  inferred, 
when  injury  accrues  from  an  exposure  of  an  elbow,  or  an  arm,  out 
4){  a  car-window,  if  it  be  not  wilfully  done.  This  cannot  be  main* 
tained  on  any  reasonable  principle,  we  think.  When  a  passenger 
on  a  railroad  purchases  his  ticket,  it  entitles  him  to  a  seat  in  the 
cars.  In  the  seat  no  part  of  his  body  is  exposed  to  obstacles  out- 
side of  the  car.  He  is  secure  there  ordinarily,  from  any  contact 
with  them.  Where  he  is  thus  provided  with  a  seat,  safe  and  secure 
in  the  absence  of  accident  to  the  train,  and  the  carrier  has  a  safe  and 
convenient  car,  well  conducted,  and  skilfully  managed,  his  duty  is 
performed  towards  the  passenger.  The  duty  of  the  latter  on 
entering,  arises  namely,  that  he  will  conform  to  all  the  reasonable 
rules  and  regulations  of  the  company,  for  occupying,  using  and 
leaving  the  cars,  and  after  doing  so,  if  injury  befall  him  by  the 
negligence  of  the  carriers,  they  must  answer ;  if  he  do  not  so  con- 
form, but  is  guilty  of  negligence  therein,  and  is  injured,  although 
there  may  be  negligence  on  the  part  of  the  carriers,  he  cannot 
recover."  Reference  is  then  made  to  several  authorities  in  sup- 
port of  this  position,  and  among  others  to  Penna.  Railroad  Co. 
V.  Zebe  ^  Wifey  9  Casey  818,  where  it  was  heM  the  company's 
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liability  could  not  be  fixed  for  any  injury  consequent  on  a  choice  of 
the  passenger,  in  disregard  of  the  provisions  made  by  it  for  his 
safety;  that  it  was  error  to  submit  the  question  of  the  right  of 
the  parties  to  leave  the  cars  at  either  side  to  the  jury,  in  the 
absence  of  proof  of  justifying  necessity  for  so  doing ;  that  it  was 
not  negligence  on  the  part  of  the  company  that  they  did  not  by 
force  of  barriers  prevent  the  parties  from  leaving  at  the  wrong 
jside ;  that  people  are  not  to  be  treated  as  cattle ;  they  are  pre- 
sumed to  act  reasonably  in  all  given  contingencies,  and  the  com- 
pany had  no  reason  to  expect  anything  else  in  that  case.  The 
opinion  then  proceeds :  ''  A  passenger  on  entering  a  railroad-qar  is 
to  be  presumed  to  know  the  use  of  a  seat,  and  the  use  of  a  window ; 
that  the  former  is  to  sit  in,  and  the  latter  is  to  admit  light  and 
air.  Each  has  its  separate  use.  The  seat  he  may  occupy  in  any 
way  most  comfortable  to  himself.  The  window  he  has  a  right  to 
enjoy,  but  not  to  occupy.  Its  use  is  for  the  benefit  of  all,  not  for 
the  comfort  alone  of  him,  who  has  by  accident  got  nearest  it  If 
therefore  he  sit  with  his  elbow  in  it,  he  does  so  without  authority, 
and  if  he  allow  it  to  protrude  out,  and  is  injured,  is  this  due  care 
on  his  part  ?  He  was  not  put  there  by  the  carrier,  nor  invited  to 
go  there,  nor  misled  in  regard  to  the  fact,  that  it  is  not  a  part  of 
his  seat,  nor  that  its  purposes  were  not  exclusively  to  admit  light 
and  air  for  the  benefit  of  all.  His  position  is  therefore  without 
authority.  His  negligence  consists  in  putting  his  limbs  where 
they  ought  not  to  be,  and  liable  to  be  broken,  without  his  ability 
to  know  whether  there  is  danger  or  not  approaching.  In  a  case, 
therefore,  where  the  injury  stands  confessed,  or  is  proved  to  have 
resulted  from  the  position  voluntarily  or  thoughtlessly  taken  in  a 
window,  by  contact  with  outside  obstacles  or  forces,  it  cannot  be 
otherwise  characterized  than  as  negligence,  and  so  to  be  pronounced 
by  the  court,'*  and  further :  "In  the  absence  of  some  justifying  ne- 
cessity or  incapacity  to  take  care  of  himself  on  the  part  of  the  pas- 
senger, no  one  can  doubt,  I  think,  from  the  reason  of  the  thing,  in 
view  of  the  nature  of  the  vehicle  used,  being  a  railroad  car,  that  to 
extend  an  arm  or  a  hand  beyond  the  window-sill  is  dangerous,  and 
is  recklessness  or  negligence.  Whenever  the  facts  present  such  a 
case  singly,  and  without  any  controlling  or  justifying  necessity, 
we  think  the  court  ought  to  declare  the  act  negligence ;  and  as 
there  was  nothing  like  this  shown  in  the  case  before  us,  we  think 
the  court  ought  not  to  have  affirmed  the  plaintiflTs  point.     Uncon- 
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sciously  exposing  himself  did  not  help  the  plaintiiTs  case,  as  it 
was  not  shown  that  his  unconscionsness  was  not  the  result  of  the 
want  of  prudent  attention  to  his  situation  on  the  part  of  the  plain- 
tiff. It  would  be  a  novel  answer  to  the  allegation  of  negligence, 
to  allege  that  the  plaintiff  had  slept  in  the  position  he  was  in  when 
hurt,  and  that  would  be  a  condition  of  unconsciousness.  Sleeping 
when  due  care  would  require  one  to  be  awake,  or  in  dangerous 
circumstances,  is  negligence,  and  no  answer  to  the  company  can 
be  given  to  such  act.  Of  course  these  views  are  predicated  of  a 
case  in  which  there  are  no  facts  to  qualify  or  justify  the  act.  It 
is  possible  that  a  state  of  facts  might  be  found  to  show  an  excep- 
tion to  the  rule,  and  where  that  occurs  the  rule  ceases.  But  none 
such  appear  as  this  case  is  presented."  The  court  then  proceed  to 
examine  Kennard's  Case,  and  deliberately  overrule  it,  as  well  as 
the  charge  of  C.  J.  Gibson  therein ;  and  great  as  is  our  respect 
and  admiration  for  the  learning  and  ability  o?  that  distinguished 
jurist,  we  yet  think,  the  weight  of  reason  and  authority  is  with 
the  decision  which  has  overruled  his  judgment  on  this  question. 

The  plain  doctrine  o(  McClurg's  Case,  is  that  if  a  sane  person 
of  mature  years,  while  a  passenger  in  a  railroad  car,  without  any 
controlling  or  justifying  necessity  or  cause  for  so  doing,  voluntarily 
or  inattentively  protrudes  his  elbow  or  arm  from  the  window  and 
it  is  injured  by  coming  in  contact  with  any  external  obstacle  or 
force,  it  is  such  a  clear  act  of  contributory  negligence  on  his  part 
as  will  prevent  a  recovery,  and  that  it  is  the  duty  of  the  court  so 
to  instruct  the  jury,  as  matter  of  law,  notwithstanding  the  negli- 
gence of  the  company  in  permitting  the  obstacle  to  be  placed  too 
near  the  track  of  the  passing  train. 

About  the  same  time  the  Supreme  Court  of  Indiana  decided 
precisely  in  the  same  way,  in  a  case  involving  the  same  question: 
IndianapoUs  ^  Qmeinnati  Railroad  Co,  v.  Rutherford,  7  Am.  Law 
Reg.  N.  S.  476,  and  following  these  is  a  decision  to  the  same 
effect  by  the  Court  of  Appeals  of  Kentucky :  Louisville  ^  Nash- 
ville  Railroad  Co.  v.  Sickings,  5  Bush  1.  These  decisions  are 
approved  by  Judge  Redfield  in  his  note  to  McOlurg'e  Case,  in  2 
American  Railway  Cases  662,  where  he  says,  "  we  can  entertain 
no  possible  question  that  these  later  cases  are  entirely  sound,  and 
that  Kennards  Case  was  decided  upon  mistaken  grounds,'*  and 
adds,  ^^the  rule  is  without  exception  in  all  the  well  considered 
caseS)  that  the  plaintiff  cannot  recover  for  any  damage  he  may 
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sustain  where  his  own  want  of  ordinary  care  contributed  directly 
towards  it,  however  great  or  extreme  may  have  been  the  neghgence 
on  the  part  of  the  defendant." 

Opposed  to  these  authorities,  there  are  besides  Kennard's  Oaue, 
the  two  cases  of  Spencer  v.  Milwaukee  ^  Prairie  du  Ohien  Rail- 
road Co,y  17  Wisconsin  487,  and  Chicago  ^  Alton  Railroad  Co, 
V.  Pondromy  51  Illinois  333.  The  former  is  directly  in  point,  and 
presents  the  opposing  views  very  forcibly.  In  the  latter  the  deci- 
sion, as  we  understand  it,  was  actually  rested  upon  a  principle  of 
law  established  in  that  state,  that  where  there  has  been  contributing 
negligence,  the  negligence  of  both  parties  must  be  compared^  and 
if  the  plaintiff  is  guilty  of  negligence  which  is  slight  as  compared 
with  that  of  the  defendant,  he  may  recover.  Such  a  principle  has 
never  been  sanctioned  in  this  state,  but  the  exact  contrary  is  the 
settled  rule  here  {Oeia's  OasCy  41  Md.  366),  and  the  Illinois  court 
admits  the  doctrine  is  not  supported  by  the  weight  of  authority  else- 
where. They  refer  however  to  Kennard's  Case^  and  to  McClurg's 
CasCy  and  think  the  former  the  better  considered  of  the  two,  based 
on  sounder  reasons,  more  in  harmony  with  the  analogies  of  the 
law,  and  entitled  to  more  weight.  With  great  respect  for  the 
judgments  of  that  learned  tribunal,  we  entertain,  and  have  ex- 
pressed, a  different  opinion ;  wo  think  the  latter  is  better  reasoned, 
as  well  as  supported  by  the  decided  preponderance  of  authority, 
and  have  no  hesitation  in  accepting  it,  with  the  other  cases  to  the 
same  effect,  as  containing  a  correct  exposition  of  the  law  on  this 
subject. 

In  our  review  and  citations  from  the  decisions  upon  this  question 
(which  have  been  more  extended  than  usual,  or  perhaps  than  is 
necessary),  we  have  noticed  those  only  which  are  exactly  or  nearly 
identical  with  the  case  before  us,  and  have,  refrained  from  making 
any  reference  to  a  large  number  of  others,  both  in  this  country 
and  in  England,  where  in  similar  and  analogous  cases,  the  courts 
have  interposed,  and  either  withdrawn  them  frouj  the  jury,  or 
given  to  the  jury  imperative  construction  as  to  the  legal  effect  of 
facts  admitted,  or  to  be  found  by  them.  I 

It  follows  there  was  error  in  the  refusal  to  grant  several  of  the 
defendant's  prayers,  and  especially  the  third,  seventh  and  eighth, 
as  well  as  in  the  first  instruction  given  by  the  court  ofi  its  own 
motion.  Upon  the  assumption  the  jury  would  find  the  facts  therein*, 
hypothetically  stated,  these  prayers  of  the  defendant,  though  appa- 
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rentlj  more  numerous  than  the  exigencies  of  the  case  required, 
embody  each  a  correct  legal  proposition.  It  must  be  observed 
however  that  while  it  is  admitted  the  plaintiflf^s  arm  was  out  of  the 
window  at  the  time  of  the  accident,  there  is  a  conflict  of  testimony, 
as  to  how  it  came  to  be  thus  exposed,  whether  as  stated  by  tiic 
plaintiff,  or  by  the  witnesses  for  the  defence.  This  question  of 
fact  it  is  the  undoubted  province  of  the  jury  to  determine,  and 
upon  the  weight  of  evidence  in  this  respect,  it  is  not  our  province 
to  express  any  opinion.  The  jury  therefore  having  the  unquestioned 
right  to  give  credit  to  the  testimony  of  the  plaintiff,  and  reject  that 
for  the  defence,  there  was  no  error  in  rejecting  the  defendant's  first 
and  second  prayers.  The  ninth  and  tenth  prayers  need  not  be 
critically  examined.  If  they  were  intended  to  assert  the  same 
proposition  contained  in  the  third,  seventh  and  eighth,  they  were 
wholly  unnecessary ;  and  if  their  purpose  was  to  announce  any 
legal  proposition  different  from  that  which  we  have  in  this  opinion 
declared,  and  adopted,  then  there  was  no  error  in  rejecting  them. 
We  find  no  error  in  the  rejection  of  the  eleventh  prayer.  All  the 
law  to  which  the  company  was  entitled  upon  the  theory  of  the 
case  which  this  prayer  contemplates,  is  contained  in  their  sixth 
prayer,  which  was  granted.  Their  fourth  and  fifth  prayers  proceed 
upon  the  assumption  the  jury  were  to  determine  the  question  of 
contributory  negligence,  and  in  that  view  of  the  case,  the  same  law 
was  embodied  in  the  first  instruction  of  the  court.  It  does  not 
follow  there  was  error  in  the  rejection  of  these  prayers,  because 
we  have  said  there  was  error  in  this  instruction,  inasmuch  as  both 
assumed  the  same  theory  of  the  case.  Upon  that  theory  the 
court's  instruction  gave  the  company  the  benefit  of  the  same  law 
sought  by  these  prayers.  No  objection  was  made  in  argument  to 
the  court's  second  instruction,  on  the  question  of  damages,  and  we 
do  not  understand  the  exception  as  extending  to  this  ruling.  But 
if  it  does,  there  is  no  error  in  it.  The  measure  of  damages  is 
therein  correctly  defined  according  to  numerous  decisions  of  this 
court  on  that  subject. 

The  plaintiff's  first  prayer  states  the  law  as  announced  in  Stokes 
V.  Saltomtall,  13  Pet.  181,  Stockton  v.  Frey,  4  Gill  406,  and 
Worthington*8  Case^  21  Md.  275,  about  which  there  can  in  this 
state  at  least  be  no  doubt,  viz. :  that  the  occurrence  of  an  accident 
and  injury  to  a  passenger  is  primd  facie  evidence  of  negligence 
in  the  carrier,  and  throws  upon  him  the  onm  of  rebutting  the  pre- 


Digitized  by  VjOOQ IC 


576  P.  &  C.  RAILROAD  v.  ANDREWS. 

sumption  by  proving  there  was  no  negligence  on  his  part.  But 
in  those  cases  there  was  no  proof,  and  no  question  of  contributory 
negligence  in  the  plaintiff.  The  courts  in  those  cases  were  not 
dealing  with  a  case  like  this,  in  which  the  right  of  the  recovery  is 
affected  by,  and  dependent  upon,  the  presence  or  absence  of  such 
negligence.  In  this  case  it  was  error  to  instruct  the  jury  that  the 
plaintiff  is  entitled  to  recover  upon  proof  of  the  injury,  unless  the 
company  showed  such  injury  did  not  result  from  their  negligence, 
without  noticing  or  instructing  them  as  to  the  effect  of  contributory 
negligence  on  his  part.  No  doubt  the  court  intended  the  last 
clause  of  its  first  instruction  as  a  modification  of  this  prayer,  but 
as  the  two  stand,  and  upon  the  assumption  there  was  no  error  in 
that  given  by  the  court,  there  seems  to  be  a  plain  inconsistency 
between  them  well  calculated  to  confuse  and  mislead  the  jury. 

The  only  remaining  question  in  the  case,  is  that  presented  by 
the  first  exception.  The  plaintiff*  when  under  cross-examination 
as  a  witness,  was  asked  "  did  you  or  not,  on  the  morning  after 
the  accident,  have  a  conversation  with  David  Welsh  in  front  of 
the  Yough  House,  in  which  you  said,  you  must  have  been  lying 
with  your  arm  out  of  the  window,  and  something  struck  it,  and 
that  was  all  you  knew  ?"  to  which  witness  replied,  "  he  did  not 
know  Welsli,  and  had  no  such  conversation."  He  was  then  asked 
"  if  he  had  on  the  morning  after  the  accident  in  Connellsville  any 
conversation  with  any  one,  in  which  he  said  that  he  must  have 
been  lying  with  his  arm  out  of  the  window,  and  something  struck 
it,  and  that  was  all  he  knew?*'  to  which  he  replied  "he  had  no 
such  conversation  with  any  one."  The  defendant  then,  for  the 
purpose  of  impeaching  the  plaintiff  as  a  witness,  offered  a  part  of 
the  testimony  of  Welsh,  which  had  been  taken  and  returned  under 
a  foreign  commission,  in  which  he  says  in  answer  to  an  interroga- 
tory whether  he  had  any  conversation  with  the  plaintiff*  about  his 
injury,  and  if  so,  state  what  that  conversation  was?  *'I  had  a 
conversation  with  the  plaintiff*  about  his  injury ;  he  was  brought 
to  my  house,  and  I  asked  him  how  he  got  his  arm  hurt ;  he  said  he 
must  have  been  lying  with  his  arm  out  of  the  window,  and.  some- 
thing struck  it,  and  that  was  all  he  knew,  until  he  came  to  him- 
self." Objection  was  made  to  the  offer  of  this  testimony  for  the 
purpose  of  impeaching  the  plaintiff  as  a  witness,  which  the  court 
sustained,  but  admitted  the  testimony  as  a  declaration  of  the  plain- 
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tiff  as  to  the  manner  in  which  the  injury  occurred.     To  this  ruling 
the  defendant  excepted. 

A  majority  of  the  court  are  of  the  opinion,  there  was  a  sufficient 
foundation  laid  for  the  introduction  of  impeaching  testimony, 
and  that  the  defendant  had  the  right  to  use  testimony  of  Welsh 
for  that  purpose,  notwithstanding  it  was  taken  under  a  commission 
at  the  execution  of  which  the  witness  sought  to  be  impeached  was 
not  examined. 

Judgment  rerersed,  and  new  trial  awarded. 


Supreme  Court  of  Ohio, 
JOHN  SWASEY  et  al.  v.  M.  T.  ANTRAM  et  al. 

Where  one  of  the  defendants,  in  an  action  on  a  joint  contract,  dies  before  judg- 
ment, and  the  judgment  is  taken  against  all  the  defendants,  without  any  suj^ges- 
tion  ofhis  death,  or  making  his  representatives  parties,  such  judgment  is  not  roid, 
but  merely  voidable,  and  is  a  determination  of  the  action,  within  the  meaning  of 
sections  218  and  219  of  the  code,  authorizing  an  action  by  the  plaintifT  in  attach- 
ment against  the  garnishee. 

A  married  woman  has  not  capacity  to  enter  into  a  general  mercantile  partner- 
ship not  connected  with  or  relating  to  her  separate  property,  and  where  she  as- 
sumes to  do  10  with  the  consent  of  her  husband,  and  is  by  him  assisted  in  man- 
aging and  carrying  on  the  business,  the  husband,  and  not  the  wife,  is  to  be  re- 
garded in  law  as  the  partner. 

A.  feme  covert  having  obtained  a  ♦'permit"  to  trade  within  the  lines  of  the 
army,  with  the  knowledge  and  consent  of  her  husband  entered  into  a  partnership 
with  other  persons,  for  the  purpose  of  buying  and  selling  goods  and  merchandise 
under  said  ^*  permit,*'  and  herself,  with  the  assistance  of  her  husband,  managed 
and  conducted  the  business.  The  firm  was  subsequently  dissolved,  and  its  pro- 
perty transferred  by  the  other  partners  to  her,  she  agreeing  to  pay  all  the  partner- 
ship debts.  She  then  sold  the  property  to  S.,  who  had  notice  of  all  the  facts,  and 
who  in  like  manner  agreed  to  pay  the  partnership  debts.  This  was  all  done 
with  the  knowledge  and  concurrence  of  the  husband,  who  joined  her  in  executing 
the  bill  of  sale  to  S.  In  an  action  by  a  creditor  of  the  firm  against  the  husband 
and  the  other  members  of  the  firm,  not  including  the  wife :  Heldy  that  the  goods 
in  the  hands  of  S.,  or  the  price  agreed  by  him  to  be  paid  therefor,  and  nut  yet 
paid,  are  liable  to  attachment  in  the  action. 

Error  to  the  Superior  Court  of  Cincinnati. 

Antram  k  Co.  brought  an  action  against  Hazard  L.  Baldwin 
and  three  other  named  persons,  to  recover  the  price  of  goods  al- 
leged to  have  been  sold  by  Antram  &  Co.  to  the  defendants,  while 
the  latter  were  doing  business  as  partners  under  the  name  of  M.  J. 
Baldwin  k  Co.     The  suit  was  commenced  by  a  writ  of  attachment. 
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and  no  personal  service  was  made  on  the  defendants.  Process  of 
garnishment  was  served  upon  Swasej  &  Co.  charging  that  they 
had  property  of  the  defendants  in  their  hands,  or  were  indebted 
to  them,  and  Swasey  &  Go.  answered,  denying  all  indebtedness  and 
liability.  Antram  k  Co.  took  judgment  by  default  against  the 
defendants  in  attachment.  At  the  date  of  this  judgment,  Hazard 
L.  Baldwin,  one  of  the  defendants,  was  dead,  having  died  after 
the  commencement  of  the  suit ;  but  the  plaintiffs  being  ignorant 
of  the  fact,  no  suggestion  of  his  death  was  made,  nor  were  his  legal 
representatives  made  parties.  After  obtaining  their  judgment, 
M.  T.  Antram  &  Co.,  being  dissatisfied  with  the  answer  of  Swasey 
k  Co.,  brought  an  action  against  them  (under  the  218th  section 
of  the  Code,  S.  &  C.  1009),  charging  that  they  had  property  in  their 
hands,  or  were  indebted  to  an  amount  exceeding  the  sum  so 
recovered.  The  cause  was  submitted  to  the  court  upon  the 
pleadings  and  an  agreed  statement,  which  embody  substantially 
the  fdlowing  facts : — 

In  1864,  Mary  J.  Baldwin,  the  wife  of  said  Hazard  L.  Bald- 
win, with  the  assent  of  her  husband,  procured  a  "  permit*'  to  trade 
within  the  lines  of  the  Federal  army,  and  for  that  purpose,  with 
like  consent,  entered  into  a  partnership  with  the  said  three  other 
persons  so  sued  as  co-defendants  with  her  husband  in  the  attach- 
ment suit.  The  business  consisted  in  buying  and  selling  goods, 
and  was  managed  principally  by  her,  assisted  by  her  husband. 
The  business  was  commenced  without  capital,  the  goods  being  pur- 
•chased  on  credit,  and  the  claim  of  M.  T.  Antram  k  Co.  was  a  debt 
due  for  goods  sold  to  the  firm. 

In  May  1865,  the  firm  of  M.  J.  Baldwin  k  Co.  was  dissolved, 
and  its  property  and  effects  sold  by  the  other  partners  to  Mrs. 
Baldwin,  she  agreeing  to  pay  all  the  partnership  debts.  This  was 
done  with  the  consent  of  her  husband ;  and  with  like  consent,  in 
June  1866,  the  entire  property  and  effects  were  sold  by  her  to 
Swasey  k  Co.,  the  husband,  as  well  as  the  wife,  signing  the  bill  of 
sale.  Although  this  bill  of  sale  purports  to  be  an  absolute  trans- 
fer and  conveyance,  it  was  in  fact  intended  as  a  mortgage,  to  secure 
A  debt  due  to  Swasey  k  Co.  Swasey  k  Co.,  however,  took  the 
property  upon  the  same  terms  as  did  Mrs.  Baldwin — that  is,  they 
were  to  pay  all  the  partnership  debts,  including  the  debt  due  to 
Antram  &  Co.  The  property  was  amply  sufficient  to  pay  all  the 
debts.  It  was  not  actually  delivered  to  Swasey  k  Co.,  at  the  time 
of  the  sale,  but  was  subsequently  managed,  and  sold  from  time  to 
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time,  by  Mrs.  Baldwin,  as  agent  for  Swasey  &  Co.,  and  the  pro- 
ceeds paid  over  to  them  as  they  came  to  hand,  her  husband  assist- 
ing her  in  managing  the  business. 

After  service  of  the  process  of  garnishment  upon  Swasey  &  Co., 
the  principal  part  of  the  debt  due  to  them  having  been  thus  paid 
from  the  proceeds  of  the  property,  the  remainder  of  the  property 
and  effects  was  reconveyed  by  them  to  Mrs.  Baldwin. 

On  these  facts,  the  court  rendered  judgment  for  the  plaintiffs. 

C.  D.  Coffin,  T.  G.  Mitchell  and  W.  M.  Ramsey,  for  plain- 
tiffs in  error. 

Stanley  Mathews  and  J.  F.  Baldwin,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Welch,  J. — We  are  unanimous  in  the  opinion  that  this  judgment 
should  be  affirmed,  although  we  differ  somewhat  as  to  the  ground 
on  which  the  affirmance  ought  to  be  placed. 

A  majority  of  the  court  are  of  opinion  that  the  husband,  Hazard 
L.  Baldwin,  and  not  his  wife,  under  the  circumstances,  became  and 
was  a  member  of  the  firm  of  M.  J.  Baldwin  &  Co.,  at  least  so  far 
as  to  make  him  liable  for  its  debts ;  that  the  sale  of  the  partnership 
effects  by  the  firm,  nominally  to  the  wife,  was  in  law  a  sale  to  the 
husband ;  that  the  sale  to  Swasey  &  Co.,  nominally  by  the  wife 
and  husband,  was  in  law  and  in  fact  a  sale  by  the  husband ;  that 
Swasey  &  Co.,  by  their  agreement  to  pay  the  debts  of  the  firm  of 
M,  J.  Baldwin  &  Co.,  became  liable  and  indebted  to  Hazard  L. 
Baldwin,  one  of  the  defendants  in  attachment,  and  therefore  liable 
to  the  process  of  garnishment. 

This  property  was  in  no  proper  sense  the  separate  estate  of  the 
fwife,  nor  was  it  purchased  with  her  separate  property.  It  does 
not  fall  within  any  of  the  denominations  of  property  declared  by 
the  Act  of  1861  (S.  &  S.  389)  to  be  the  separate  property  of  the 
wife.  The  "  permit*'  under  which  the  business  was  carried  on  was 
not  property,  in  the  statutory  sense.  Besides,  she  had  no  capacity 
to  enter  into  such  a  contract  of  partnership,  to  bind  herself  to  pay 
for  the  goods  purchased  by  the  firm,  or  to  pay  the  price  stipulated 
for  the  goods  sold  by  the  firm  to  her.  Her  acts  in  all  these  mat- 
ters, being  done  with  the  knowledge  and  concurrence  of  her  hus- 
band, must  be  held  in  law  to  be  his  acts,  so  far  at  least  as  regards 
his  rights  and  liabilities  as  between  himself  and  third  persons. 
The  promise  of  Swasey  &  Co.  to  pay  the  debts  of  the  firm  was,  in 
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law  and  under  the  circumstances,  a  promise  made  to  the  husband, 
and  enforceable  by  him,  if  not  also  by  his  copartners  and  codefend- 
ants  in  the  action. 

But  suppose  the  law  were  otherwise,  and  that  by  her  purchase 
of  the  goods  from  her  partners,  she,  and  not  her  husband,  became 
vested  with  the  absolute  ownership  of  the  property.  I  am  inclined 
to  hold,  as  the  court  below  seems  to  have  held,  that  in  that  case 
her  promise  to  pay  the  debt  of  the  firm,  being  the  promise  of  a 
feme  covert^  and  therefore  a  mere  nullity,  she  held  the  property  in 
the  character  of  trustee  or  agent,  and  subject  to  the  fulfilment  of 
her  promise ;  and  if  so,  Swasey  &  Co.,  taking  the  goods  of  her 
with  knowledge  of  these  facts,  and  upon  a  similar  promise,  held 
them  subject  to  the  same  equity  or  right  of  reclamation  in  favor 
of  the  other  partners  of  the  firm.  If  we  call  this  a  "  trust,'*  it 
would  not  be  a  trust  in  favor  of  the  creditors  of  M.  J.  Baldwin  & 
Co.,  as  counsel  seem  to  suppose  in  their  argument,  but  a  trust  in 
favor  of  M.  J.  Baldwin  &  Co.,  or  the  retiring  members  of  the  firm. 

A  majority  of  the  members  of  the  court,  however,  disincline  to 
put  the  decision  of  the  case  upon  this  ground,  and  hold,  as  I  have 
indicated,  that  the  husband,  and  not  the  wife,  is  to  be  regarded  as 
the  real  party  in  these  transactions,  and  the  wife  as  acting  in  the 
capacity  of  his  agent. 

But  it  is  objected  that  the  judgment  in  the  attachment  case  was 
not  final,  and  that,  therefore,  the  suit  was  not  ^^  det'ermined,"  with- 
in the  meaning  of  section  219  of  the  Code.  (S.  &  C.  1009.)  The 
judgment,  it  is  said,  is  void,  because  of  the  death  of  Hazard  L. 
Baldwin  before  its  rendition,  there  being  no  suggestion  of  his  death. 
The  judgment  was  voidable,  but  not  void.  It  was  voidable  at  the 
instance  of  Hazard  L.  Baldwin's  representatives.  Until  avoided 
by  proceedings  in  error  by  his  representatives,  it  is  final  both  as  to  % 
him  and  as  to  the  other  defendants.  It  is  not  even  voidable  by 
the  other  defendants,  because,  although  erroneous,  it  is  not  erro- 
neous to  their  prejudice. 

Judgment  affirmed. 
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Constitutional  Law. — Money  granted  by  the  State  to  a 
Town  cannot  be  taken  away  by  subsequent  Legislation. — 
SpauMlng  v.  Town  of  Andocer^  io  the  Supreme  Judicial  Court  ol'  New 
Uauipshire.     (March  1874.) 

At  various  times  during  the  war,  the  legislature  of  New  Hampshire 
passed  acts  authorizing  the  several  towns  to  raise  money  for  the  pay- 
ment of  bounties,  to  those  enlisting  to  fill  their  quotas.  In  this  way, 
the  town  of  Andover,  with  other  towns,  incurred  a  large  debt. 

In  1870  and  1871,  the  legislature  provided,  that  from  »2,000,000 
to  $3,000,000,  in  state  bonds,  should  be  granted  to  such  towns,  as  a 
*'  reimbursement"  for  such  war  debts,  and  '*  in  part  payment"  thereof, 
and  a  board  of  commissioners  duly  appointed  for  that  purpose,  fixed  the 
amount  due  each  town,  and  the  assignment  of  the  same,  was  duly  made 
by  them,  and  entered  by  the  state  treasurer  upon  his  books,  before 
July  8d  1872,  and  was  duly  reported  by  him,  as  a  liability  of  the  state, 
but  neither  the  specific  bonds,  nor  the  money  in  lieu  of  them,  had  ac- 
tually been  taken  by  the  town  from  the  state  treasury,  before  the  com- 
mencement of  this  and  other  suits. 

9100  was  80  assigned  to  Andover  on  account  of  the  plaintiff,  who  had 
enlisted  early  in  the  war,  before  townn  paid  bounties,  afterwards  re-en- 
li.sted,  was  counted  upon  the  quota  of  the  town,  deserted  while  on  his 
re  enlistment  furlough,  never  returned,  was  never  restored,  and  received 
DO  bounty  from  the  town. 

The  Act  of  July  3d  1872,  provided  that  if,  "any  town  or  city  has 
received,  or  shall  receive  the  sum  of  one  hundred  dollars  or  part  thereof, 
either  in  money  or  bonds,  for  any  person  counted  as  part  of  the  quotii 
of  such  town  or  city,  who  has  not  received  any  bounty  from  sitch  town, 
city  or  place,  the  sum  of  money  or  bonds  received,  shall  belong  to  and 
be  the  property  of  the  person  so  counted,  or  his  legal  representatives,  and 
may  be  recovered  of  such  town  or  city,  in  an  action  of  asiumpsitf  as  for 
money  had  and  received."  Plaintiff  brought  his  action  under  this  Act. 
At  the  October  term  1873,  Chief  Justice  Sargent  directed  a  verdict 
for  the  defendants,  and  the  case  was  reserved. 

The  court  unanimously  held  : — 

1.  A  fund  granted  to  a  municipal  body,  by  the  legislature  of  a  state, 
cannot  be  taken  away,  or  diverted  to  other  purposes,  by  subsequent 
legislation. 

2.  Such  diversion  is  prohibited,  by  that  clause  of  the  Federal  Con- 
stitution, which  provides,  that  "  no  state"  shall  pass  any  ^*law  impair- 
ing the  obligation  of  contracts." 

3.  The  dicta  in  Darlington  v.  The  Ma^or,  (fee,  31  N.  Y.  164,  were 
disapproved. 

4.  That  the  Act  of  1870  was  an  unqualified  and  unencumbered  grant 
of  the  money  to  the  town,  and  possessed  all  the  incidents  of  an  executed 
and  irrevocable  contract.  The  Act  of  1872  was  an  attempt  to  give  the 
money  thus  granted  to  other  parties,  and  was  therefore  void  as  impair- 
ing the  obligation  of  a  contract. 

Mandamus  against  a  Governor. — Public  Officer. — Rewarp 
FOR  PEUFORMANCE  OP  DUTY. — SPECIAL  Deputy. — Afalprus  V.  Caldwell. 
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in  the  Supreme  Court  of  North  Carolina  (January  Terra  1874),  was  a 
mandamus  against  the  Oovernor  of  the  state  to  compel  payment  to  the 
plaintiff  of  the  amount  of  a  reward  that  had  heen  offered  for  the  ap- 
prehension of  a  fugitive  from  justice.  After  the  reward  had  been  offered, 
plaintiff  went  to  tho  sheriff,  who  had  a  warrant  for  the  arrest  of  the 
fugitive,  procured  an  appointment  as  a  special  deputy,  was  handed  the 
warrant,  and  thereupon  made  the  arrest.  The  court  held  that  mnncbM- 
'^nus  would  lie  against  the  Governor  (Cotton  v.  JSUiSyl  Jones  545).  but 
that  the  plaintiff  by  becoming  a  deputy  sheriff  had  disabled  himself  from 
claiming  the  reward.  Pearson,  C.  J.,  delivering  the  opinion  says, 
'*  Our  conclusion  is  that  as  plaintiff  by  undertaking  to  act  ibr  and  in  the 
name  of  the  sheriff  relieved  him  from  his  official  liability''  (for  not  ap- 
prehending the  fugitive  who  appeared  to  have  been  lurking  in  the 
county),  ^*-  this  legal  consequence  fixes  a  character  upon  the  transaction 
which  cannot  bo  changed,  and  the  plaintiff  is  by  reason  thereof  con- 
eluded  from  answering  that  in  truth  he  was  not  acting  as  the  deputy  of 
the  sheriff." 

Dedication  to  Public  Use. — Selling  Land  by  Rbfebencr  to 
Map. — Notice  to  Subsequent  Purchaser. — Carter  etaL  v.  City  of 
Portland^  in  the  Supreme  Court  of  Oregon,  was  a  bill  to  quiet  title  and 
for  an  injunction  against  trespass.  Complainants  alleging  title  in  fee 
to  certain  lots  in  the  city  of  Portland,  put  fences  thereon,  which  the 
city  authorities  took  down.  The  answer  of  the  city  alleged  that  the 
said  lots  were  in  1850  the  property  of  one  Coffin,  who  caused  two  maps 
to  be  made,  which  were  copies  of  the  original  plan  of  the  city  as  laid 
out  by  the  proprietors ;  that  upon  said  maps  these  lots  were  marked  as 
public  parks ;  that  Coffin  made  frequent  sales  of  land  in  said  city  by 
reference  to  said  maps ;  that  the  city  adopted  said  map  in  185'i,  and 
Coffin  ratified  it  after  that  date ;  that  subsequently  Coffin  obtained  a 
patent  from  the  general  government  for  land  previously  taken  up  by 
nim,  including  these  lots ;  that  on  December  4th  1867,  said  Coffin,  com- 
bining and  confederating  with  the  plaintiffs,  fraudulently  made  and  pub- 
lished a  map  or  plat  designated  as  **  Coffin's  Addition  to  the  City  of 
Portland,"  on  which  the  parcels  of  land  in  controversy  were  numbered  as 
blocks  usually  are  upon  town  plats ;  that  on  all  prior  maps  the  said  parcels 
of  land  remained  unnumbered  and  were  designated  as  public  parks; 
that  said  pret<3nded  map  was  executed  by  said  Coffin  before  the  plaintiff 
Mason,  who  signed  his  name  thereto  as  a  witness,  and  who.  being  a 
Notary  Public,  took  the  acknowledgment  of  Coffin  and  wife  thereto; 
that  the  said  map  was  recorded  in  the  record  book  of  deeds  of  Mult- 
nomah county,  Oregon ;  that  on  December  28th  1867,  the  plaintiffs, 
having  a  full  knowledge  of  all  the  facts  alleged  in  the  answer  in  relation 
to  the  dedication,  obtained  from  Coffin  and  wife  a  deed  purporting  to 
convey  to  them  the  parcels  of  land  in  controversy. 

The  complainants  in  their  reply  denied  most  of  the  material  allega- 
tions of  the  answer,  and  alleged  that  the  map  of  Coffin's  Addition  was 
the  only  map  of  said  property  that  is  of  record  or  of  which  they  had 
notice.  The  court,  McArthub,  J.,  delivering  the  opinion,  held,  1.  A 
dedication  to  public  use  may  be  by  parol  as  well  as  by  deed,  but  to  con- 
stitute a  dedication  by  parol  there  must  be  some  act  or  acts  proved, 
evincing  a  clear  intention  to  devote  the  premises  to  the  public  use. 

2.  If  one  owning  lands  or  having  an  equitable  interest  therein  (sub- 
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Requentlj  acquiring  the  title  thereto),  lays  out  a  town  thereon,  and  wakes 
and  exhibits  a  map  or  plan  thereof  with  spaces  marked  streets,  alleys, 
public  squares,  parks,  etc.,  and  sells  lots  with  clear  reference  to  said 
map  or  plan  (though  unrecorded),  the  purchasers  of  lots  in  said  town 
acquire,  as  appurtenant  thereto,  every  easement,  privilege  and  advantage 
which  the  map  or  plan  represents  as  part  of  the  town. 

3.  Upon  the  sale  of  lots  with  such  reference  to  the  map  or  plan,  the 
dedication  of  the  spaces  marked  streets,  alleys,  public  squares^  parks, 
etc  ,  becomes  irrevocable.  Formal  acceptance  by  the  corporate  au- 
thorities is  not  necessary,  and  the  dedication  being  irrevocable  need  not 
be  followed  by  immediate  and  continued  use. 

4.  Whatever  is  sufficient  to  direct  the  attention  of  a  purchaser  to  the 
prior  rights  and  equities  of  third  persons,  or  of  the  public,  and  to 
enable  him  to  ascertain  their  nature  by  inquiry,  will  operate  as  notice. 

5.  Notice.should,  with  rare  exceptions,  be  implied  where  one  is  shown 
to  have  such  knowledge  as  would  superinduce  further  inquiry  in  an 
honest,  conscientious  man. 

Federal  and  State  Jurisdiction. — Treaties  with   Indians 

CONCERNING  LaNDS  WITHIN  THE    JURISDICTION  OP  A    StaTE. —  U.  S. 

v.  43  Galis,  Whiskey^  Lariviere  et  al.^  Claimants^  U.  S.  District  Court, 
Dist.  of  Minnesota  (Mav  Term  1874). — This  was  a  libel  for  the  forfeit- 
ure of  certain  goods  as  having  been  introduced  into  Polk  county,  Minn, 
in  violation  of  U.  S.  Statutes.  Minnesota  was  admitted  as  a  state'  in 
May  1858.  In  1863  a  treaty  was  made  by  the  U.  S.  with  the  Chippewa 
Indians,  by  which  that  tribe  ceded  their  rights  to  certain  lands,  among 
which  was  the  territory  included  in  Polk  county.  The  7th  article  of 
the  treaty  is  as  follows:  "  The  laws  of  the  United  States  now  in  force, 
c»r  that  may  hereafter  be  enacted,  prohibiting  the  introduction  and  sale 
of  spirituous  liquors  in  the  Indian  country,  shall  be  in  full  force  and 
effect  throughout  the  country  hereby  ceded,  until  otherwise  directed  by 
Congress  or  the  President  of  the  United  States."  By  the  Acts  of  Con- 
gress of  30th  June  1834,  sec.  20 ;  13th  Feb.  1862  and  15th  March  1864, 
itec.  1,  liquors  introduced  into  Indian  country  without  a  permit  of  the 
war  department  are  subject  to  forfeiture.  Nelson,  J.,  held  that  by  the 
admission  of  the  state  of  Minnesota  the  entire  control  of  the  land  and 
the  Indians  on  it  passed  to  the  state,  subject  to  the  general  powers  of 
Congress  over  commerce  with  the  Indians,  &c.,  and  no  subsequent  Act 
of  Congress  or  treaty  could  abridge  that  control.  The  provision  of  sect. 
7  of  the  treaty  was  therefore  inoperative  until  the  consent  of  the  state 
was  obtained,  and  the  decree  must  be  for  claimants.  See  U.  S^  v.  Wnre. 
1  Woolworth  1 ;  K  /S.  v..  YeOow  Sun,  1  Dillon  275 ;  KanM/is  fm/tans,  5 
Wall.  737. 

Military  and  Civil  Law. — Jurisdiction  of  Civil  Authoritif.s 
OVER  Soldiers  in  the  service  of  the  United  States. — Ex  parte 
United  States  ex  rel.  Morrow,  in  the  Supreme  Court  of  the  Territory  of 
Utah.  In  February  1874  Frederick  ^Bright,  a  private  soldier  of  the 
United  States  army,  and  stationed  at  Camp  Douglas,  came  into  Suit 
Jjake  City.  He  was  arrested  by  the  police  whilst  he  was  in  the  city, 
taken  to  the  Police  Court,  tried  upon  a  charge  of  violating  ^  city  ordi- 
nance against  drunkenness,  found  guilty  and  sentenced  to  pay  a  fine  of 
five  dollars.     In  default  of  payment  thereof,  he  was  committed  to  prison 
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until  said  fine  should  be  paid,  time  of  imprisonment  however  not  to  ex- 
ceed five  diiys.  Whilst  so  confined  a  writ  of  habeas  corpus  was  sued  out 
by  Colonel  H.  A.  Morrow,  commander  of  Camp  Douglas,  for  his  release. 
On  hearing,  McKean,  C.  J.,  ordered  Bright  to  be  discharged,  and  on 
appeal  to  the  Supreme  Court  the  order  was  affirmed.  MgKban,  C.  J<. 
delivering  the  (»pinion  said,  the  law  governing  the  case  wan  to  be  found 
in  the  33d  Article  of  War,  which  provides  that  **  when  any  officer  or 
soldier  Khali  be  accused  of  a  capital  crime,  or  of  having  used  violence  or 
coiujiiitted  an  offence  against  the  person  or  property  of  any  citizen  of  any 
of  the  United  St^ites,  such  as  is  punishable  by  the  known  laws  of  the 
land,  the  commanding  officer  and  officers  of  every  regiment,  troop,  or 
company  to  which  the  person  or  persons  so  accused  shall  belong,  are 
hereby  required,  upon  application  duly  made  by  or  in  behalf  of  the  party 
or  parties  injured,  to  use  their  utmost  endeavors  to  deliver  over  such  ac- 
cused person  or  persons  to  the  civil  magistrate,  and  likewise  to  bo  aiding 
and  assisting  to  the  officers  of  justice  in  apprehending  and  securing  the 
person  or  persons  so  accused,  in  order  to  bring  him  or  them  to  trial." 
The  conclusions  of  the  court  were  therefore, 

Ist.  That  a  soldier  of  the  national  army  can  be  demanded  by  and  sur- 
rendered to  the  civil  authorities,  to  be  tried  and  punished  by  them,  only 
when  he  is  charged  with  an  offence,  in  time  of  peace,  ^*  such  as  is  pun- 
ishable by  the  known  laws  of  the  land,"  that  is,  by  the  laws  of  the 
United  St^ites,  or  of  a  state  or  territory. 

2d.  That  a  city  by-law  or  ordinance  is  not  in  this  sense  a  law  of  the 
laud  ;  but  that  a  soldier  who,  when  off  duty,  violates  the  ordinance  of 
Salt  Lake  City  forbidding  drunkenness  and  disorderly  conduct,  may  in 
the  absence  of  a  provost  guard,  be  arrested  in  the  act  and  restrained  by 
the  civil  authorities,  but  may  not  be  tried  and  punished  by  them. 

3d.  That  in  case  of  such  arrest  and  restraint,  it  is  the  duty  of  the 
civil  authorities  to  deliver  over  such  soldier  to  the  military  authorities, 
on  the  demand  of  the  latter ;  and  the  duty  of  the  military  authorities  to 
enforce  against  him  the  law  military  forbidding  such  offence. 

4th.  That  if  the  civil  authorities,  ailer  arresting  such  offender,  refuse 
to  deliver  him  over  on  such  demand,  or  proceed  to  try  and  punish  hiui, 
the  military  authorities  may  take  him  by  force. 

5th.  That  if,  instead  of  resorting  to  force,  the  military  authorities 
present  a  petition  to  a  Federal  court  or  judge  of  the  territory,  the  pris- 
oner must  be  discharged  from  the  custody  of  the  civil  authorities  by  the 
writ  of  habeas  corpvs. 

In  the  same  matter,  under  date  of  May  1st  1874,  Judge  Advocate 
General  HoLT  advised  the  Secretary  of  War  to  the  same  effect,  and  his 
(tpinion  was  approved  in  an  order  by  the  Secretary 

Chicago  Bar  Association  — From  the  report  for  1874  of  this  As- 
sociation  we  learn  that  it  was  founded  last  year  and  is  already  in  suc- 
cessful operation.  The  following  extract  from  the  address  of  the  Execu- 
tive Committee  will  comniend  the  Association  to  all  honorable  men. 

*•  It  is  made  the  duty  of  the  Committee  on  Grievances  to  report  to  the 
Association,  all  unprofessional  conduct  by  any  member  of  the  Bar  in  the 
City  of  Chicago.  The  Association  intends  to  discipline  its  own  mem- 
bers, when/iiecessary,  and  to  prosecute  all  parties  guilty  of  misconduct, 
before  the  Supreme  Court,  and  have  them  disbarred.     This  is  an  impor- 
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t:int  duty  which  the  profession  owes  to  itself,  and  which  if  performed, 
will  lead  to  the  happiest  rcsalts.  There  is  no  one,  whase  duty  it  has 
heretiit'ore  been,  to  prosecute  such  offenders,  and  no  iiidividuul  felt  him- 
self strong  enou«^h,  out  of  simple  duty  to  the  profession,  to  undertake 
6Mch  a  task.  With  an  organized  Association  behind  the  conniiittee, 
whose  collective  duty  it  is  to  take  charge  of  such  mutters,  it  will  be  eu8y 
to  rid  the  profession  of  such  characters/' 

The  President  for  1874  is  Wm.  C.  Goudy ;  Vice  Presidents,  Lymun 
TruuihuU  and  Thomas  Hoyne. 

Church  PROPEaTY — Jurisdiction  op  Civil  Courts  over  Dis- 
putes BETWEEN  PORTIONS  OF  CUURCH  CONGRE(JATlON8 — CHRISTIAN- 
ITY AS  A  Constitutional  IIequiremknt. — Hale  et  al.  v.  Everett  el 
al.j  decided  by  the  Supreme  Judicial  Court  of  New  Hampshire  so  long 
ag »  as  18(3S,  but  not  yet  reported,  was  a  bill  in  equity  to  enjoin  the 
p  istor  and  wardens  of  a  Unitarian  Church  from  preaching  in  or  inter- 
meddling with  the  property  of  the  congregation,  on  the  ground  that 
they  had  departed  from  the  Unitarian  Christian  faith.  The  court  held, 
1.  That  the  constitution  of  the  state  favors  the  Protestant  religion,  and 
requires  that  the  Governor,  Councillors,  Senators  and  llepreseiitatives 
shall  be  of  the  Protestant  religion  as  a  positive  and  affirmative  test,  and 
not  merely  that  they  shall  not  be  Iloman  Catholics. 

2.  That  apart  from  the  right  to  hold  certain  offices,  the  Catholic  and 
all  other  religions  are  secured  in  the  same  liberties  and  rights  as  the 
Protestant  Christian. 

8  The  political  or  conventional  use  of  the  word  Christian,  denoting 
one  who  assents  to  the  truth  of  the  doctrines  of  the  religion  of  Christ, 
or  who,  being  born  of  Christian  parents  or  in  a  Christian  country,  dots 
n«»t  profess  any  other  religion  or  belong  to  any  of  the  other  religious  di- 
visions of  men,  is  the  sense  in  which  the  word  is  ordinarily  used  in  con- 
stitutions and  statutes  and  legal  documents,  and  referring  to  those  com- 
monly known  as  nominally  Christian,  rather  than  to  those  who,  professing 
the  faith  of  some  particular  church,  are  termed  Christians,  in  the  theo- 
logical or  sacred  sense  of  the  term. 

4.  But  when  the  children  of  Protestant  parents,  or  those  born  in  a 
Protestant  country,  renounce  that  religion,  and  voluntarily  elect  and  adopt 
and  profess  some  other  religion,  they  cannot  any  longer  be  reckoned  or 
assumed  to  be  of  the  Protestant  religion  ;  and  so  of  all  the  denominations^ 
of  Christians,  and  all  other  systems  of  religion. 

5.  Where  a  conveyance  is  made  to,  or  a  trust  created  for  the  benefit 
or  use  of  a  religious  society,  by  its  denominational  name,  with  no  other 
particular  designation  in  the  deed  of  the  tenets  or  doctrines  which  it  is 
to  be  used  to  advance  and  support,  the  denominational  name  may  be  a 
sufficient  guide  as  to  the  nature  of  the  trust,  so  far  as  respects  doctrines 
which  are  admitted  to  be  fundamental. 

6.  In  such  case,  those  having  control  of  property  held  in  trust  for  the 
benefit  of  such  religious  society  may  be  restrained  from  applying  the 
property,  or  the  use  of  it,  to  the  promotion  of  religious  tenets  and  doc- 
trines clearly  opposed  and  adverse  to  the  fundamental  doctrines  and  faith 
of  such  sect  or  denomination,  at  the  time,  and  immediately  after,  such 
trust  was  created 

Tin  case  of  a  division  of  a  religious  society  or  corporation,  where 
both  parties  still  adhere  to  the  tenets,  doctrines,  and  discipline  of  the 
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organization,  the  property  should  be  divided  between  them  in  proportion 
to  their  nambers  at  the  time  of  the  separation. 

8.  Members  who  secede  thereby  forfeit  all  right  to  any  part  of  the 
property  rights  or  privileges  of  a  church  or  society. 

9.  Deists,  theists,  free  religionists  and  other  infidels,  though  they  may 
be  Unitarians  in  some  sense,  are  not  Unitarian  Christians. 

The  case,  which  is  too  long  for  even  a  full  abstract  here,  will  be  reported 
in  58  N.  H. 

National  Bank  — Lien  on  Stock. — In  Re  Morrison^  the  United 
States  District  Court,  East.  District  of  Missouri,  Treat,  J.,  held  that 
a  by-law  of  a  bank  restraining  the  transfer  of  stock  by  a  stockholder 
who  is  indebted  in  any  way  to  the  bank,  creates  a  valid  lien  in  favor 
of  the  bank,  and  is  not  prohibited  by  35th  sec.  of  Bankrupt  Act. 

Sunday.— Legal  Proceedings. — In  Langaler  v.  Fairhitry^&c,  R. 
R.  Co.,  the  Supreme  Court  of  Illinois  held,  that  in  certain  cases  a  bill 
in  chancery  may  be  filed,  and  an  injunction  issued  and  served  on  Sunday. 

That  anciently  courts  of  justice  did  sit  on  Sunday;  that  the  early 
Christians  of  the  sixth  century  and  before  used  all  days  alike  for  the 
hearing  of  cases,  not  sparing  Sunday  itself;  but  in  the  year  517  a  canon 
was  promulgated  exempting  Sundays,  and  other  canons  were  afterwards 
adopted  exempting  other  days,  which  were  all  adopted  by  the  Saxi»n 
Kings,  and  all  confirmed  by  William  the  Conqueror  and  Henry  the 
Second,  and  in  that  way  became  a  part  of  the  common  law  of  England  ; 
that  by  these  canons  other  days  were  declared  unjudicial,  as  the  Day 
of  the  Purification  of  the  Blessed  Virgin  Mary,  the  Feast  of  the  As- 
cension, the  Feast  of  St.  John  the  Baptist,  and  All  Saints  and  All  Souls 
days.  These  were  as  much  unjudicial  days  as  Sunday,  yet  the  most 
devoted  admirer  of  the  common  law  would  not  hesitate  to  say  that  the 
proceedings  of  a  court  of  justice  in  this  state  on  either  of  those  days 
would  be  valid.  See  the  opinion  of  the  court  in  full  in  6  Chicago  Legal 
News,  No.  24. 
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english  courts. 

supreme  court  op  the  united  states.* 

supreme  court  op  wisconsin.' 

Action. 

Debtor  and  Creditor — Pledge  of  CoUaterah — CoUectxon  of  more  than 
hU  Debt  by  the  Creditor. — The  complaint  avers,  in  substance,  that  plain- 
tiff transferred  to  defendant  notes  and  mortgages  to  secure  a  debt  due 
the  latter,  and  defendant  agreed  to  use  due  diligence  in  the  collection 
thereof,  to  retain  out  of  the  proceeds  the  amount  of  such  debt,  with  costs 
and  expenses  of  collection,  and  to  pay  the  surplus  to  plaintiff;  that  de- 
fendant made  such  collections ;  and  that,  after  deducting  the  amount  of 
such  debt,  costs  and  expenses,  he  has  a  certain  surplus  in  his  hands,  for 


1  From  J.  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  19  of  his  Reports. 
«  From  Hon.  0.  M.  Conover,  Reporter ;  to  appear  in  34  Wisconsin  Reports. 
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^hich  judgment  is  demanded.  Beid^  that  a  cau^e  of  aftinn  at  law  is 
stated,  and  not  one  in  equity  for  an  accounting  :  Dickson  v.  CoUy  34  Wis. 
If  defendant  took  from  the  mortgagor  a  conveyance  of  the  premises 
described  in  one  of  such  mortgages,  and  released  the  mortgage-debt  with- 
out any  agreement  with  the  plaintiff  in  regard  thereto,  he  is  liable  to  ac- 
count to  plaintiff  for  the  amount  of  siich  debt :  Id. 

Admiralty. 

Practice — Appeal  from  District  Court. — An  appeal  in  admiralty  from 
tho  District  to  the  Circuit  Court  in  effect  vacates  the  decree  of  the  Dis- 
trict Court,  and  a  new  trial  in  all  respects,  and  a  new  decree,  are  to  be 
had  in  the  Circuit  Court.  The  latter  must  execute  its  own  decree,  and 
the  District  Court  has  nothing  more  to  do  with  the  case  :  The  Lucille, 
19  Wall. 

An  order  of  the  Circuit  Court  merely  affirming  the  decree  of  the  Dis- 
trict Court,  and  nothing  more,  is  not  such  a  decree  as  the  Circuit  Court 
should  render,  and  is  not  a  final  decree  from  which  an  appeal  lies  to  this 
court :  Id. 

Bailment. 

Banker* 8  Lien — Deposit  of  Box  containing  Securities. — Boxes  con- 
taining securities  were  deposited  with  a  banking  firm  for  safe-keeping  ; 
they  were  gratuitous  bailees.  Seldj  that  they  had  no  lien  on  the  secu- 
rities for  a  balance  due  to  them  on  their  accounts  with  the  owner  of  the 
securities.  The  defendants  relied  on  the  general  doctrine  of  the  banker's 
lien  upon  all  securities  coming  into  their  possession  as  bankers;  and 
urged  that  the  boxes  came  into  their  possession  as  bankers  because  it  is 
the  custom  for  London  banks  to  receive  boxes  in  that  way  for  safe-keep- 
ing  ;  but  they  failed  to  prove  that  in  such  cases  a  lien  had  been  asserted : 
Leese  v.  Martin,  29  L.  T.  N.  S.  742. 

Bank.     See  Bailment;  Insolvent, 

Prohibition  to  hold  Real  Estate —  Taking  Land  through  a  Trustee  as 
Security  for  a  Debt. — Although  a  bank  by  statute,  or  the  trustees,  on  the 
expiration  thereof,  who  liquidate  its  affairs,  may  be  deprived  of  power 
to  take  or  hold  real  estate,  this  does  not  prevent  erther*s  making  an  ar- 
rangement through  the  medium  of  a  trustee,  by  which,  without  ever 
having  a  legal  title,  control  or  ownership  of  such  estate,  they  yet  secure 
a  debt  for  which  they  had  a  lien  on  such  estate,  and  have  the  estate  sold 
so  as  to  pay  the  debt :  Zantzingers  v.  Gunton,  19  Wall. 

Bills  and  Notes. 
BiU  of  Lading — Acceptance — Misrepresentation. — The  Union  Bank 
of  London  presented  a  bill  of  exchange  to  Baxter  &  Co.,  the  drawees, 
for  their  acceptance,  accompanied  by  a  ticket  representing  that  the  bank 
held  bills  of  lading  to  cover  it.  Baxter  k  Co.  thereupon  accepted  the 
bill  in  reliance  upon  this  statement.  Both  parties  believed  the  bills  of 
lading  to  be  genuine,  but  in  reality  they  had  been  forged  by  the  drawer 
of  the  bill  of  exchange.  Held,  that  Baxter  &  Co.  were  not  entitled  to 
demand  from  the  bank  genuine  bills  of  lading  before  paying  the  amount  * 
of  the  bill  of  exchange.  The  V.-C.  said  that  unless  there  Vas  a  rep- 
resentation by  the  Union  Bank  that  they  held  good  bills  of  lading  the 
plaintiff's  case  must  fail.  (V.-C.  Baoon)  :  Baxter  v.  Chapman,  29  L; 
T.  N.  S.  642. 
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Churcq  Property.    See  Equity, 

Contract. 
Ddlvery  of  Goodi  sold  after  tlie  Stipulated  Time — Acceptance — 
Waiver. — The  Act  of  June  1862,  requiring  contracts  for  niilitarj 
supplies  to  be  in  writing,  is  not  infringed  by  the  proper  officer  having 
charge  of  such  matter  accepting  delivery  of  such  supplies  after  the  day 
stipulated,  nur  is  a  verbal  agreemeut  to  extend  the  time  of  perfonnauue 
invalid  :  S'tlomon  v.  l/nited  States,  19  Wall. 

When,  under  a  written  contract,  made  by  a  person  to  deliver  such 
supplies  as,  ex.  gr.,  corn  at  one  time  fixed,  the  quurtermaster  in  charge 
receives  part  of  the  corn  from  such  person  fur  the  government,  and  then 
at  a  later  date,  no  objection  being  made  to  the  delay,  receives  the  rest, 
and  gives  a  receipt  and  voucher  for  the  amount  and  the  price,  and  the 
government  uses  such  part  of  it  as  it  wants,  and  suffers  the  remainder 
to  decay  by  exposure  and  neglect,  there  is  an  implied  contract  to  pay 
the  value  of  such  corn,  which  value  may,  in  the  absence  of  other  testi- 
mony, be  presumed  to  be  the  price  fixed  in  the  voucher  by  the  quarter- 
master :  Id. 

CONSTITUTIO.VAL   LaW.      ScC  IliSolveut. 

Damages. 

Loss  cf  Profts — Extra  Expenses. — A.  contracted  with  the  government 
to  transport  a  large  quantity  of  army  supplies,  the  government  agreeing 
that  in  order  that  he  should  be  in  readiness  to  meet  its  demanJs  for 
transportation  due  notice  should  be  given  to  him  of  the  quantity  to  be 
transported  at  any  one  time.  The  government  gave  him  notice  that 
transportation  would  be  required  at  a  time  named  for  a  certain  large 
amount  of  supplies  specified,  and  inquired  if  he  would  get  ready.  He 
replied  affirmatively,  and  did  get  ready.  The  government  at  the  time 
named  furnished  a  small  part  of  the  supplies  of  which  they  had  given 
notice  to  the  contractor,  but  not  needing  transportation  for  the  much 
larger  residue  did  not  furnish  that.  On  suit  by  the  contractor  against 
the  government  for  profits  which  he  would  have  made  had  the  supplies 
been  furnished  as  he  received  notice  that  they  would  be,  Held^  that  the 
notice  did  not  amount  to  an  agreement  to  furnish  the  amount  of  sup- 
plies specified,  and  therefore  that  the  contractor  could  not  recover  the 
profits  which  he  would  have  made  had  the  freights  withheld  been  fur- 
nished to  him :  BuUdey  v.  United  States,  19  Wall. 

Held y  further,  that  the  government  having  thrown  upon  him  needless 
expense  by  requiring  him  to  make  ready  for  the  transportation  of  freights 
under  the  contract,  which  they  did  not  in  the  end  require  to  be  trans- 
ported, he  was  entitled  to  recover  for  the  expense  to  which  he  was  thus 
subjected :  Id. 

Debtor  and  Creditor.    See  Insolvent 

Deed. 

Voluntary  Settlement —  Words  of  Limitation  in  Grant — Life  Estate. — 
Robert  Middleton  settled  freeholds,  in  1838,  in  trust  for  himself  fur  life, 
and  after  his  death  in  trust  for  his  reputed  son  William,  when  and  in 
case  he  attained  twenty-one,  with  a  trust  for  maintenance  in  case  W. 
should  be  under  twenty-one  at  the  settlor's  death.  And  in  case  W. 
should  die  under  twenty-one,  or  should  die  in  the  settlor's  lifetime  with- 
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oat  issae,  tben  over.  There  were  no  words  of  liinitution  in  the  trust  for 
W.  There  was  a  power  of  sale  in  the  settlement,  but  no  power  to  con- 
vert the  proceeds  into  land.  The  settlor  died  in  1849,  having  made  his 
will  in  1843,  which  recited  the  settlement  and  confirmed  it.  W. 
attained  twenty-one,  and  died  in  1872.  Hell,  that  W.  took  a  life  estate 
only  in  the  freehold  under  the  settlement,  and  that  there  wa^a  resulting 
trust  for  the  settlor.  It  was  urged  for  the  defendant  that  the  intention 
of  the  settlor  was  clear  ;  that  if  the  power  of  sale  had  been  exercised  the 
proceeds  would  have  been  held  as  money,  and  have  gone  to  the  defend- 
ant :  that  the  will  confirmed  the  settlement,  and  the  words  of  the  set- 
tlement, if  used  in  a  will,  would  have  passed  a  fee :  but  the  Y.-C.  said 
he  should  be  striving  against  the  strength  of  the  law  if  he  decided 
against  the  plaintiff.  The  intention  of  the  settlor  had  been  disappointed 
by  the  means  which  he  took  to  effect  it.  The  will  did  not  advance  the 
defendant's  case  :  it  confirmed  but  did  not  alter  the  settlement :  Middle^ 
ton  V.  jBarJfeer,  29  L.  T.  N.  S.  643. 

Equity. 

Church  Property — Interference  toith — Injunction. — Tn  an  action  brought 
in  the  name  of  a  religious  society  incorporated  under  the  statute,  the 
complaint  avers  (in  substance)  that  defendants  have  secretly  and  fraud- 
ulently obtained  possession  of  the  church  edifice,  have  put  new  locks  and 
keys  on  the  door  thereof,  and,  refusing  to  admit  the  plaintiff  by  its  reg- 
ularly elected  and  qualified  trustees  and  officers  and  members,  have  kept 
forcible  possession  of  such  edifice;  that  they  have  secretly  possessed  them- 
selves of  a  portion  of  the  church  records,  and  kept  the  plaintiff,  its  trus- 
tees, officers  and  members,  from  access  thereto  and  possession  thereof; 
and  that  they  threaten  to  take  unlawful  possession  of  the  remaining 
records,  and  of  all  the  temporalities  of  the  plaintiff,  including  the  par- 
sonage. Held^  that  the  complaint  states  a  good  cause  of  action  for  an 
injunction  :  Lutheran  Ev.  Church  v.  Gristgnu  and  others^  34  Wis. 

By  an  injunction  restraining  defendants  from  further  interfering  with 
the  property  and  temporalities  of  the  society,  the  plaintiff,  by  its  trustees, 
officers  and  members,  may  be  restored  to  the  peaceful  possession  of  its 
rights,  without  any  further  order  of  the  court,  except  a  special  order  re- 
quiring defendants  to  restore  that  portion  of  the  records  of  the  society 
which  they  have  taken :  Id. 

Evidence.  See  Fahe  Imprisonment, 
Proof  of  Handwriting. — The  agent  for  this  state  of  a  defendant  com- 
pany testified  that  he  knew  the  general  superintendent  of  the  company, 
had  been  in  correspondence  with  him  for  a  year  and  a  half  on  business 
of  the  company,  knew  nothing  about  his  handwriting  except  in  this  way, 
and  thought  the  signature  to  a  certain  letter  purporting  to  be  written  by 
said  general  superintendent  to  said  witness,  offered  in  evidence  by  plain- 
tiff, was  genuine.  Held^  that  this  was  sufficient  proof  of  the  genuineness 
of  the  letter  to  entitle  it  to  he  received  in  evidence  :  Smith  and  others  v. 
Amazon  Ins.  Co.,   34  Wis, 

False  Imprisonment. 
Evidence — Bad  Character  of  Plaintiff — Pleading. — The  female  plain- 
tiff was  arrested  under  a  warrant,  upon  a  charge  of  larceny  preferred  by 
defendant,  and  was  held  in  jail  until  produced  before  a  justice.     In  an 
action  for  damages  for  such  arrest  and  Imprisonment  as  unlawful,  the 
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answer  beinp^  a  general  denial :  Hddj  that  it  was  DOt  error  to  ezclade 
te-stimony  offered  by  defendant  to  show  that  the  reputation  of  the  female 
plainti£f  in  her  neighborhood,  in  respect  to  theft,  was  bad  before  the  ar- 
rest was  made :  Scheer  v.  Keowiiy  34  Wis. 

If  defendant  relied  on  plaintiff's  bad  reputation  in  the  particular  men- 
tioned as  one  of  the  circumstances  going  to  establish  a  defence  by  show- 
ing that  he  nad  reasonable  ground  to  suspect  her  of  the  larceny  charge<l, 
he  should  have  set  it  up  in  his  answer,  B —  v.  /— ,  22  Wis.  372,  ami 
Wilson  V.  Nbonan  (unreported),  distinguished :  Id. 

Husband  and  Wife. 
Effect  of  Subsequent  Adul(ei*y  on  Deed  of  Separation. — Where  a 
husband,  by  a  deed  of  separation  between  himself  and  his  wife,  cov- 
enanted to  pay  an  annuity  to  trustees  for  her  use  during  the  joint  lives 
of  husband  and  wife,  '*  and  during  so  long  time  as  they  shall  live  sepa- 
rate and  apart,''  a  divorce  obtained  for  the  subsequent  adultery  of  the 
wife,  is  no  answer  to  an  action  by  the  trustees  for  arrears  of  the  annuity, 
in  the  absence  of  an  express  proviso  in  the  deed;  the  covenant  being 
absolute  and  unconditional  to  pay  the  annuity  so  long  as  the  two 
'*  should  live  separate  and  apart;"  Bramwell,  B.,  saying,  "  We  are 
asked  to  import  a  condition  into  this  deed  to  the  effect  that  in  case  the 
marriage  between  the  defendant  and  his  wife  should  be  dissolved,  then 
the  defendant  is  to  be  freed  from  further  liability  on  his  covenant.  *  *  * 
There  can  be  no  doubt  that  it  was  intended  by  the  deed  to  arrange  a 
separation,  once  for  all,  between  the  man  and  his  wife.  *  *  *  The  wife 
gave  up  certain  advantages,  at  the  time  she  agreed  to  the  separation, 
and  we  ought  not  now  to  attach  any  new  term  or  condition  to  this 
deed."  (Exch.)  :  Charlesworth  v.  HoU  29  L.  T.  N.  S.  647  ;  8.  c.  L.  R.  9 
E±ch.  38. 

Marriage  Settlement — Covenant  to  settle  Wife^s  after-acquired  Property 
— Property  acquired  after  Husband's  Deaih  excluded. — In  a  marriage 
settlement,  a  covenant  by  husband  and  wife  to  settle  afler-acquired 
property  of  the  wife  does  not  extend  to  property  to  which  the  wife  be- 
comes entitled  after  the  death  of  her  husband,  but  only  to  property  ac- 
quired during  the  coverture,  although  there  be  no  word  in  the  covenant 
restricting  it  to  property  during  the  coverture.  Lord  Justice  James  : 
**  The  object  of  such  a  settlement  as  that  in  question  is  to  bring  into 
the  settlement  property  of  the  wife  to  which  the  husband^s  marital  riirht 
would  otherwise  attach.  Property  of  the  wife  acquired  after  the  hus- 
band's death  does  not  come  within  the  reason  of  the  covenant  :'*  Re 
Edwards,  29  L.  T.  N.  S.  712;  s.  c.  L.  R.  9  Ch.  App.  97. 

Injunction.    See  Equity. 

Insolvent. 

Application  of  Assets — State  cannot  appropriate  Assets  of  a  State 
Bank  tq  injury  of  other  (Jredit/)rs. — Though  the  stock  of  a  bank  be  al- 
together owned  by  a  state,  if  the  bank  is  insolvent  its  assets  cannot  be 
appropriated  by  legislative  act  or  otherwise  to  pay  the  debts  of  the 
state,  as  distinguished  from  the  debts  of  the  bank.  Those  assets  arc  a 
trust  fund  first  applicable  to  the  payment  of  the  debts  of  the  bank  : 
Barings  v.  Dabney,  19  Wall. 

An  act  of  the  legislature  requiring  the  managers  of  an  insolvent  bank 
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belonging  to  the  state  to  hold  its  assets  appropriated  to  the  payment  of 
certain  specified  debts,  creates  a  trust  in  favor  of  the  creditors  holding 
said  debts,  and,  if  assented  to  by  them,  amounts  to  a  contract  with  them 
to  carry  out  said  trust :  Jd. 

If  such  an  act,  however,  has  the  effect  to  appropriate  the  assets  of  the 
bank  to  pay  the  debts  of  the  state,  to  the  prejudice  of  billholders  and 
other  creditors  of  the  bank,  it  is  repugnant  to  that  clause  of  the  con- 
stitution which  prohibits  a  law  impairing  the  obligation  of  contracts, 
and  is  void :  Id, 

Judgment. 

Action  on  Judgment  in  another  State — Defence, — A  return  to  a  sum- 
mons by  the  sheriff  that  he  has  served  the  defendant  personally  there- 
with is  sufficient,  without  stating  that  the  service  was  made  in  his 
county.  This  will  be  presumed :  Knowles  v.  The  Gadight  and  Coke 
Co,,  19  Wall.    • 

But,  in  an  action  on  a  judgment  rendered  in  other  state,  the  defend- 
ant, notwithstanding  the  record  shows  a  return  of  the  sheriff  that  he 
was  personally  served  with  process,  may  show  the  contrary,  namely,  that 
he  was  not  served,  and  that  the  court  never  acquired  jurisdiction  of  his 
person.  The  case  of  Thompson  v.  Whitman  (18  Wallace  457),  af- 
firmed and  applied :  Id. 

Limitations,  Statute  op. 

Claim  under  Sherd's  Deed — Regularity  o/ Proceedings. — Where  the 
occupant  of  land  entered  into  possession  under  claim  of  title  exclusive 
of  any  oflusr  right ^  founding  such  claim  upon  a  sheriff's  deed  upon  a 
sale  on  execution  against  the  original  owner,  and  had  been  in  continual 
occupation  of  the  premises  under  such  claim  for  ten  years,  and  had  cul- 
tivated and  improved  the  land  and  protected  it  by  a  substantial  enclosure 
during  the  whole  of  that  period :  Held^  that  a  action,  by  the  original 
owner,  or  one  claiming  under  him  (in  this  case  a  mortgagee),  to  assert 
his  right  to  the  land,  was  barred  by  the  statute :  North  v.  Hammer^  34 
Wis. 

If,  by  reason  of  defects  in  the  proceediiigs.  the  title  of  the  judgment 
debtor  was  not  in  fact  divested  by  the  sale  on  execution,  this  does  not 
affect  the  application  of  the  statute :  Id. 

Nuisance. 
Navigable  Ricer — Obstruction. — In  Rex  v.  Russel^  6  B.  &  C.  5tJ() 
some  staiths  had  been  erected  on  the  Tyne,  and  in  a  suit  against  tlie 
owner,  Mr.  Justice  Bayley  charged  the  jury  that  if,  by  means  of  tiie 
staiths,  coal  was  brought  to  market  cheaper  and  better  than  it  otherwiso 
could  have  been  brought,  the  public  benefit  might  countervail  the  injury 
to  individuals.  This  broad  doctrine  has  been  much  criticised,  and  may 
be  considered  as  finally  overturned  by  the  late  case  of  Attorney- Genem I 
V.  Terry ;  where  the  M.  R.  (Sir  GsoaoE  Jessel)  declared  that  on  two 
points  the  charge  of  Mr.  Justice  Bayley  was  erroneous.  The  benefit 
to  the  public  must  be  a  benefit  to  the  ipMh\\Q  frequenting  that  port ;  and 
it  must  be  a  direct  benefit.  This  latter  adjective  he  explains  by  the 
cases  of  straightening  a  tidal  harbor,  and  of  bridging  a  navigable  river. 
Held  therefore,  in  the  case  before  him,  that  the  erection  being  for  tlie 
purposes  of  the  defendant's  trade,  it  was  too  remote  a  benefit  to  the  pub- 
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lie,  and  that  the  injunction  must  be  granted  :  Attornei/-  General  v.  Terry^ 
29  L.  T.  N.  S.  716. 

Sale. 
Bill  of  Sale — Covenant  to  pay  ^^  immediatelt/  on  Jcmaud'* — Reason- 
able time  for  Payment. — By  a  bill  of  sale  dated  the  15th  April  1878, 
the  plaintiff  assigned  all  his  goods  to  the  defendant  to  secure  a  sum  of 
100^.,  upon  the  express  condition  that  if  the  plaintiff  did  not  '^immedi- 
ately upon  demand  thereof  in  writing"  delivered  to  the  plaintiff  or  left 
for  him  at  bis  home,  pay  the  amount  due,  it  should  be  lawful  for  the  de- 
fendant to  seize  and  sell  the  goods  comprised  in  the  bill  of  sale.  On 
April  22d  the  defendant  went  with  bailiffs  to  the  plaintiff's  bouse  and 
there  saw  plaintiff's  wife  and  son,  who  told  him  plaintiff  was  from  home, 
they  knew  not  where,  and  that  he  might  be  gone  to  America  for  aught 
they  knew.  The  defendant  then  read  and  delivered  to  the  wife  and  son 
a  written  demand  for  payment,  which  not  being  complied  with,  he  at 
once  put  the  bailiffs  into  possession,  and  ailer  eight  days  sold  the  goods. 
The  plaintiff  returned  to  nis  home  on  May  8th  and  said  he  had  started 
with  the  100 ^v  to  go  to  S.  on  business,  but  had  gone  to  K.,  bad  got  drunk, 
and  remained  away  *^  on  a  spree."  In  an  action  against  defendant  for 
the  seizure  and  sale,  Held^  that  the  defendant  was  justified  in  his  ac- 
tion. It  was  urged  for  the  plaintiff  that  *^  immediately  upon  demand'* 
always  implies  in  law  a  reasonable  notice,  which  had  not  in  this  case 
been  given ;  and  Tom>8  v.  WlUon,  7  L.  T.  Rep.  N.  S.  421,  and  Massey 
V.  Sladen,  L.  Jlep.  4  Ex.  13,  were  cited.  But  the  court,  admitting  that 
''  even  when  so  strong  a  word  as  ^  immediately,'  or  *  instantly '  or,  if  it  be 
possible,  jxny  stronger  word  in  the  language  be  used,  there  must  still  be 
allowed  a  reasonable  time,"  thought  that  the  defendant  had  acted  rea- 
sonably. Per  Kelly,  0.  B.,  that  such  a  demand  may  be  satisfied  by 
drawing  a  check,  and  time  must  be  allowed  fbr  the  debtor  to  cash  it ;  but 
per  Bramwell,  B.,  duhitatur  (Exch.)  :  Wharlton  v.  Kirkwood,  29  L.  T. 
N.  S.  644. 

Waters  and  Watercourses. 

Mines  excepted  out  of  Grant  of  Surface — Right  of  Oumer  of  Surface 
to  Subterranean  Wafer. — In  a  case  in  which  mines  were  altogether  ex- 
cepted out  of  a  demise  of  the  surface,  Held,  that  the  rights  of  the 
owner  of  the  surface  and  the  owner  of  the  mines  did  not  in  any  way 
differ  from  those  of  the  owners  of  adjacent  closes,  who  are  strangers  in 
title  ;  each  of  whom  is  entitled  to  the  water  found  on  his  land,  but 
neither  of  whom  is  entitled  to  complain  of  the  loss  of  that  water  by 
natural  percolation  set  in  motion  by  his  neighbor's  excavations ;  for  it 
makes  no  difference  whether  the  respective  closes  are  adjacent  laterally 
or  vertically,  and  the  grant  of  the  surface  cannot  carry  with  it  more 
than  the  ownership  of  the  entire  soil  would.  Lord  Penzance:  *' To 
hold  otherwise  might  not  improbably  result  in  rendering  the  reservation 
of  mines  and  minerals  wholly  useless.  Percolation  of  water  into  mines 
to  some  extent  is  an  almost  necessary  incident  of  mining.  And  if  the 
grant  of  the  surface  carries  with  it  a  right  to  be  protected  from  any  loss 
of  surface-water  by  this  percolation,  the  owner  of  the  surface  would 
hold  the  owner  of  the  mines  at  his  mercy."  (Privy  Council) :  Balla- 
corkish  Mining  Co.  v.  Harrison,  29  L.  T.  N.  S.  658 ;  s.  o.  L.  R.  6  P 
0.49. 
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STUDIES  IN  THE  LAW  OF  THE  STATUTE  OP  FRAUDS. 

I.  The  effect  which  the  nature  of  the  consideration  for  a  guav" 
anty  may  have  in  determining  the  question  whether  %%ich  promise 
is  or  is  not  within  the  statute. 

In  a  number  of  American  cases  following  the  lead  of  (;he  early 
decision  of  Leonard  y.  Vredenburgj  8  Johns.  89,  Kbnt  delivering 
the  opinion  of  the  court,  a  rule  was  laid  down  to  the  effect  that 
where  a  guaranty  is  given  upon  a  new  consideration  moving  to  the 
promissor,  the  promise  is  not  within  the  Statute  of  Frauds :  Towns- 
ley  V.  Sumrall,  8  Pet.  182 ;  Myers  v.  MorsCy  15  Johns.  425 ; 
Cr^el  V.  Billy  2  J.  J.  Marsh.  211,  and  cases  cited  in  Fell  on  Guar. 
20-22  notes.  Burge,  in  his  work  on  Suretyship,  relying  upon  3 
Kent  Com.  121-2,  and  cases  there  cited,  none  of  which,  except 
Leonard  v.  Vredenburgj  support  the  proposition,  says :  "  But  if 
the  promise  to  pay  the  debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  injury  moving  between  the 
newly-contracting  parties,  it  is  not  then  a  case  within  the  statute." 
A  distinction  in  this  relation  was  taken  at  one  time  between  a  con- 
sideration moving  to  the  promissor — i.  e.  a  positive  benefit  to  him — 
and  a  loss  to  the  promissec.  See  Smith  on  Contracts,  8  Amer.  ed. 
117  (*  p.  47),  n.  1,  and  some  of  the  authorities  cited  tn/ra,  as 
supporting  the  rule  of  Leonard  v.  Vredenburg,  As  to  this  the 
same  arguments  will  apply  as  are  used  below  against  the  kindred 
fallacy  begotten  by  Chancellor  Kent.  In  Farley  v.  Cleveland^  4 
Cow.  492  (aflirmed  9  Cow.  630),  the  doctrine  of  Leonard  v.  Vre- 
denburg is  .re-asserted.  And  dicta  to  the  same  effect  are  to  be 
found  in  the  following  cases :  Blount  v.  Hawkins^  19  Ala.  100 ; 
Vol.  XXn.— 39  (593) 
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McKemie  v.  Jackson^  4  Ala.  230 :  JElder  v.  Warfieldj  7  Harr.  k 
Johns.  39;  Dearborn  v.  Parks,  5  Greenl.  81 ;  Stewart  v.  Camp- 
bell, 68  Me.  439 ;  French  v.  Thompson,  6  Vt.  GO  ;  LiUz  v.  Adams, 
7  Eng.  174 ;  Doyle  v.  White,  26  Mo.  341 ;  Cooper  v.  Chambers, 
4  Dev.  261  (this  case,  with  French  v.  Thompso^i,  is  properly 
determinable  on  the  principle  of  Goodman  v.  Chase,  1  B.  &  Aid. 
297,  which  decided  th*it  a  promise  by  the  defendant  to  pay  the 
debt  of  another  who  has  been  taken  in  execution  for  it  on  condition 
of  his  discharge,  is  not  within  the  statute,  because  by  the  discharge 
from  execution  the  original  debt  is  extinguished) ;  Brown  v.  Cur- 
tiss,  2  Com.  226,  cites  Leonard  v.  Vredenburg,  but  comes  within 
the  different  principle  of  Johnson  v.  Gilbert,  4  Hill  (N.  Y.)  178, 
given  thus  by  Browne  (Browne  on  the  Statute  of  Frauds,  §  165) : 
"  The  common  case  of  the  holder  of  a  third  person's  note  assign- 
ing it  for  value  with  a  guaranty.  *  *  *  The  assignor  owes 
the  assignee,  and  that  paiticular  mode  of  paying  him  is  adopted  : 
he  guarantees  in  substance  his  own  debt."  Maxwell  v.  Haynes, 
41  Me.  669,  relies  on  Leonard  v.  Vredenhwg,  but  comes  within  a 
different  principle.  See  the  cases  collected  in  Farley  v.  Cleveland, 
and  as  to  this  latter  authority  see  Browne,  §  187.  See  also  Jen- 
nings V.  Webster,  7  Cow.  266,  and  Heffieldr.  Daw,  3  Dutcher447, 
Parsons,  in  his  work  on  Contracts,  Vol.  II.,  p.  9,  seems  by  a  state- 
ment which  is  not  very  felicitously  expressed  to  support  the  doc- 
trine of  Leonard  v.  Vredeyiburg  ;  sed  vide  Id.  III.,  p.  24. 

In  Fell  on  Guaranty  20-2,  a  new  consideration  is  apparently 
regarded  as  taking  the  promise  out  of  the  statute :  the  language 
is  far  from  clear,  however :  vide  p.  486-7,  for  collection  of  cases. 
Judge  Shaw,  in  Nelson  v.  Boynton,  3  Mete.  402,  says  that  "  The 
rule  to  be  derived  from  the  decisions  seems  to  be  this,  that  cases 
are  not  considered  as  coming  within  the  statute  when  the  party 
promising  has  for  his  object  a  benefit  which  he  did  not  before 
enjoy  accruing  immediately  to  himself.'*  See  also  Curtis  v.  Brown, 
6  Cush.  491,  for  another  statement  on  this  subject,  by  the  same  em- 
inent judge,  and  Gamer  v.  Hudgins,  46  Mo.  399.  Allen  v.  Thomp- 
son, 10  N.  H.  34,  supports  the  rule  of  Leonard  v.  Vredenburg  ; 
in  upholding  the  verbal  promise  the  court  seemed  to  have  assumed 
that  the  transaction  was  primarily  for  the  defendant's  own  benefit, 
a  fact  which  in  no  way  appears.  In  Hall  v.  Rogers,  7  Humph. 
636,  the  decision  was  rested  on  the  doctrine  of  Leonard:  y,  Vreden- 
burg, but  actually  the  promise  was  not  in  any  sense  a  guaranty. 
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but  was  a  conditional  payment.  A.  paid  B.  with  a  n  on -negotiable 
note  of  C.*8,  which  he,  A.,  held.  He  further  promised  by  parol 
that  if  C.  did  not  pay  the  amount  of  the  note  he  would.  C. 
proved  insolvent,  and  B.  sued  A.  on  the  verbal  promise,  and  was  held 
to  recover.  In  Hindman  v.  Langford^  3  Strob.  207,  the  promise 
was  to  answer  for  the  debt  of  a  third  person  still  continuing  liable, 
but  was,  said  the  court,  founded  on  a  new  and  distinct  consider- 
ation coextensive  with  it  and  moving  not  to  the  third  person  but 
to  the  person  who  made  the  promise.  The  consideration  was  not  of 
mere  loss  to  the  promissee  but  of  benefit  to  the  promissor  himself. 
The  case  was  held  to  come  within  the  principle  of  those  which  are 
taken  out  of  the  statute  on  the  ground  that  there  was  the  purchase 
of  an  interest  and  not  a  mere  undertaking  to  pay  the  debt  of 
another.  This  in  its  mixture  of  truth  and  error  seems  to  mark 
the  boundary  between  the  earlier  cases  following  Leonard  v.  Vre- 
denburg,  and  those  later  ones  which  say  that  where  the  promissor  is 
put  in  funds  to  answer  his  guaranty,  or  where  the  original  debt  in 
consequence  of  the  new  contract  comes  to  relate  to  the  promissor's 
own  property,  the  Statute  of  Frauds  does  not  apply.  Site  v.  WellSy 
17  111.  88,  uses  the  language  o{ Leonard  v.  Vredenburgj  but  so  qual- 
ifies it  as  to  make  it  a  safe  definition  of  what  may  constitute  an  ori- 
ginal promise.  Griffin  v.  Derby ^  5  Greenl.  476,  cites  the  ruling  of 
Leonard  v.  Vredenburg^  but  was  on  other  principles  a  clear  case  of 
an  original  promise.  Scott  v.  Thomas^  1  Scam.  58,  by  a  Joosely 
worded  dictum  would  also  seem  to  confirm  this  doctrine  ;  for  a  de- 
monstration of  whose  unsoundness,  see  Maule  v.  BtickneUj  14 
Wright  39 ;  Bristow  v.  Silence,  4  Seld.  207  ;  Fullam  v.  Adamft^  4 
Am.  L.  Reg.  N.  S.  460,  s.  c.  37  Vt.  391 ;  Emerick  v.  Sanders,  1 
Wis.  101  (where  the  learned  judge  who  delivered  the  opinion  does 
not  appear  to  have  seen  the  distinction  between  cases  of  primary 
and  those  of  merely  secondary  position  in  the  transaction  on  the 
part  of  the  person  whose  debt  is  guaranteed) ;  Barber  v.  Buckling  2  ^ 
Denio  59 ;  Kingdey  v.  Balcolme,  4  Barb.  135  ;  Hatfield  v.  Dawy 
3  Dutch.  447;  Stewart  v.  Campbell,  58  Me.  439;  Lampson  v. 
Eobart^  28  Vt.  697 ;  Eddy  v.  Roberts,  17  111.  505 ;  Durham  v. 
Arledge,  1  Strob.  5 ;  Ames  v.  Foster,  106  Mass.  402 ;  Browne 
Stat,  of  Frauds,  §§  163, 168,  207  ;  Throop  on  Validity  of  Verbal 
Agreem.  §  592,  et  seq.  The  doctrine  of  Leonard  v.  Vredenburgj 
we  may  here  say,  when  reduced  to  its  essence  amounts  to  this, 
that  whenever  a  guaranty  is  founded  on  a  consideration  it  is  with« 
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out  the  Statute  of  Frauds ;  t,  e.  all  guaranties  are  without  the 
statute,  for  a  guaranty,  like  all  other  contracts,  if  destitute  of  a 
consideration,  has  no  recognised  legal  existence. 

If  then  all  guaranties  are  without  the  statute,  what  subject  has 
that  section  of  it,  which  requires  written  evidence  of  every  pro- 
mise to  answer  for  the  debt,  &c.,  of  another,  to  operate  upon  ?  If 
there  is  any  distinction  to  be  taken  in  this  connection  between  a 
consideration  which  consists  in  benefit  to  promissor  and  that  which 
consists  in  a  loss  to  the  promissee,  it  is  for  those  who  make  the 
assertion  to  show  it :  none  is  apparent.  See  Stewart  v.  Camp- 
hell  for  a  collection  of  cases  which  hold  those  guaranties  to  be 
without  the  statute  which  are  made  in  consideration  of  funds 
placed  in  the  promissor 's  hands.  See  Olmgtead  v.  Greenly ^  18 
John.  12 ;  St<mdt  v.  Hiney  45  Pa.  St.  80  (with  cases  cited) ;  and 
Jack  V.  Morrison^  48  Pa.  St  118,  to  the  same  effect.  See  also 
McKerme  v.  Jackson,  4  Ala.  280 ;  Hilton  v.  Dtnsmorej  21  Me. 
410 ;  Todd  v.  Tobey,  29  Me.  219 ;  Hlwood  v.  Mann,  6  Wend.  235; 
Hindman  v.  Langford,  8  Strob.  207 ;  Lee  v.  Fontaine,  10  Ala. 
755 ;  Hall  v.  RogerSy  7  Humph.  686 ;  Wait  v.  Wait,  28  Vt.  850; 
Stanley  v.  Hendricks,  18  Ired.  86  (citing  Drangham  v.  Bunt- 
ing, 9  Ired.  10) ;  Eddy  v.  Roberts,  17  111.  505 ;  Drakely  v.  De- 
Forest,  8  Conn.  272 ;  Clymer  v.  De  Young,  54  Pa.  St.  118.  Whit- 
eonib  V.  Kephart,  50  Pa.  St.  85,  is  as  follows  :  A.  gave  a  contract 
of  labor  to  B.,  B.  gave  a  sub-contract  to  C. ;  B.,  G.  and  D.  (the 
latter,  the  paying  agent  of  A.,  but  not  contracting  as  such),  upon 
difficulties  arising,  agreed  that  G.  should  go  on  with  his  work,  and 
that  D.  should  pay  him  the  amount  of  the  original  sub-contract 
price,  deducting,  however,  the  amount  of  any  payments  made  by 
B.  D.,  whose  oonsideration  was  die  trade  which  he  drove  with 
the  employees  of  the  contractors,  was  to  reimburse  himself  out  of 
the  funds  which  A.  from  time  to  time  advanced  him  to  pay  B. 
The  court,  though  regarding  this  as  an  absolute  promise  on  D.'s 
part,  and  one  not  confined  to  the  funds  placed  in  his  hands,  yet 
held  the  Statute  of  Frauds  not  to  apply.  In  fact  the  Ainds  were 
sufficient  to  meet  the  claim  of  G.,  the  plaintiff*.  There  seems  to 
have  been  no  privity  between  A.  and  G.,  in  either  the  original  or 
the  subsequent  contract.  See,  however,  Shoemaker  v.  King,  40 
Pa.  St.  107.  A.  and  B.,  a  firm,  conveyed  partnership  property 
to  C.,  who  promised  to  pay  the  firm  debts.  D.,  a  partnership 
creditor,  not  party  to  this  arrangement,  sued  G.     The  Statute  of 
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Frauds  was  held  a  good  defence,  A.*8  and  B.'s  liability  continuing 
to  subsist.  See  also  Furbish  v.  GoodnoWj  98  Mass.  106,  which 
seems  to  decide  that  the  receipt  by  the  defendant,  from  the  debtor 
answered  for,  of  a  consideration  sufficient  to  cover  the  debt  guar- 
anteed will  not  alone  take  the  promise  out  of  the  statute,  but  that 
this  consideration  must  have  been  especially  made  a  fund  out  of 
which  the  guaranty  was  to  be  met  and  to  which  the  liability  was  to 
be  confined.  See  Mallery  v.  CHllett^  21  N.  Y.  412,  where  Jackson 
V.  RaynoTj  12  John.  291,  relied  upon  in  Furbish  v.  Q-oodnoWj  was 
thought  to  have  gone  too  far.  Yor  a  very  able  discussion  of  this 
point  see  Throop  (Index  "Fund"). 

The  true  principle,  it  is  conceived,  is  that  ordinarily  if  the 
person  whose  debt  is  guaranteed  still  remains  liable,  the  promise 
to  answer  for  such  debt  should  be  in  writing.  But  that  if  the 
giving  of  the  guaranty  was  to  accomplish  a  purpose  of  the  guaran- 
tor's, and  the  payment  of  the  third  person's  debt  was  subsidiary  and 
incidental  to  this,  the  fact  of  such  payment  need  not  make  the  un- 
dertaking less  an  original  one  on  the  promissor's  part.  See  the 
language  of  Shaw,  C.  J.,  in  Nehan  v.  Boynton^  quoted  above.  See 
Parsons  on  Contracts,  III.,  p.  24.  Mr.  Throop  ( Val.  of  Verb.  Agr. 
§  615)  .combats  this  proposition  in  the  more  unqualified  form  in 
which  it  is  usually  stated  as  amounting  to  the  doctrine  of  Leonard 
V.  Vredenburg,  and  says  of  it  that  its  extended  recognition  has  been 
due  to  the  frequency  of  cases  where  it  practically  coincides  with 
the  well-settled  principle  that  the  statute  does  not  apply  when  the 
substance  of  the  promise  is  an  engagement  to  pay  the  promissor's 
own  debt  or  one  resting  on  his  property.  As  to  this  see  the  two  re- 
cent cases  of  Tallman  v.  Bresslerj  65  Barb*  878,  and  Holmes  r. 
Keams,  40  Ind.  124.  See  to  the  same  effect  Browne  on  St.  of 
Fr.,  §  214.  See,  however,  Roberts  on  the  St.  of  Fr.  (Am.  ed.  1828) 
pp.  28,  29.  It  may  be  questioned,  however,  whether  Throop's 
f  irmula  is  not  too  narrow,  and  whether  such  a  case  as  for  example 
Lampson  v.  Sobartj  28  Yt.  697,  condemned  by  him,  is  not  in  con- 
formity with  a  liberal  view  of  that  common-sense  enactment,  the 
Pi^atttte  of  Frauds.  The  plaintiff,  in  Lampson  v.  Hobart^  had  a 
claim  against  H.  &  D.  which  he  was  about  to  s^ure  by  an  attach- 
ment of  their  property,  when  the  defendant  who  had  against  H.  k 
D.  a  larger  claim  than  the  plaintiff,  promised  that  if  the  plaintiff 
would  not  attach  and  make  costs,  he,  the  defendant,  would  pay  to 
the  plaintiff  the  debt  of  H.  k  D.     The  plaintiff  forbore  and  aa* 
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sisted  the  defendant  in  securing  the  latter's  debt  by  an  attachment. 
The  court,  per  Rbdfibld,  J.,  comparing  this  case  to  that  of  the 
surrender  of  a  lien,  held  it  a  new  contract  the  interest  of  which  was 
chiefly  to  the  defendant,  and  though  H.  &  D.  remainfed  liable  to 
the  plaintiff,  the  defendant's  promise  was  an  original  one  and  not 
'Within  the  Statute  of  Frauds.  It  is  to  be  noted  that  the  defendant's 
engagement  seems  to  have  been  absolute  in  form,  yet  as  there  can 
be  no  doubt  that  if  the  plaintiff  had  got  the  amount  from  H.  &  D. 
the  defendant  would  have  been  discharged,  the  latter  substantially 
answered  for  H.  &  D.'s  failure  to  pay.  It  comes  now  to  be  rather 
a  question  of  words  than  anything  else,  but  it  must  again  be  said 
of  Mr.  Throop's  statement  that  it  is  somewhat  narrow  and  possibly 
calculated  to  mislead.  It  is  narrow  in  that  it  excludes  cases  where 
though  the  debt  guaranteed  cannot  fairly  be  said  to  be  the  promis- 
sor's  own,  or  one  resting  on  his  property,  the  whole  transaction  in 
which  the  guaranty  plays  a  minor  part,  may  eminently  be  his,  he, 
as  it  happens,  being  the  person  carrying  the  affair  on.  Ordinary 
good  sense  would  be  apt  to  hold  an  engagement  like  that  in 
Lampson  v.  Hobarty  to  be  in  kind  as  well  as  degree  different  from 
a  guaranty,  and  to  say  that  it  would  be  absurd  to  give  it  the  pro- 
tection of  an  act  which  was  to  apply  to  liabilities  for  the  indebted- 
ness of  others.  It  is  also  to  be  considered  whether  the  definition, 
"  a  promise  to  pay  the  promissor*s  own  debt  in  substance  or  one 
resting  on  his  property,'*  is  the  proper  way  of  describing  such  an 
engagement.  That  this  is  not  technically  such  a  promise  is  not 
open  to  dispute,  and  it  is  for  the  student  to  consider  whether  the 
words  "in  substance"  are  wide  enough  in  their  natural  meaning 
to  comprehend  such  a  case  as  the  above,  and  whether  a  broader  if 
more  indefinite  definition  is  not  here  necessary  to  fulfil  the  spirit 
of  the  Statute  of  Frauds.  Mr.  Throop  cites  and  mainly  relies  on 
in  support  of  his  view  the  cases  of  Maule  v.  BrickneU  and  Fullam 
V.  Adams.  The  language  of  the  former,  however,  as  will  bo  seen, 
is  much  wider  than  our  author  s,  as  for  example,  the  following : 
"And  as  the  cases  referred  to  show  it"  (the promise  to  answer 
for  the  debt  of  another)  "  may  bo  unaffected  by  the  statute  though 
the  original  debt  r^ains,  if  the  promissor  has  received  a  fund,  &c., 
for  the  payment  of  the  debt.  But  except  in  such  cases  and  others 
perhaps  of  a  kindred  nature  in  which  the  contract  shows  an  inten- 
tion of  the  parties  that  the  new  promissor  shall  become  the  principal 
debtor  and  the  old  debtor  become  but  secondarily  liable^  the  rule, 
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&c.,"  is  that  while  the  old  debt  remains  the  promise  is  within  the 
statute.  Judge  Strong,  it  is  true,  goes  on  to  say  that  in  a  majority 
of  such  cases  there  was  some  liability  of  the  promissor  or  his  pro- 
perty, independent  of  his  express  promise  (see  Fith  y.  Thomasj  5 
Gray  45,  and  Amohi  v.  Steadman^  supraj^  which  is  certainly  the 
fact,  and  should  always  be  stated  in  qualification  of  what  we  hold 
the  more  practical  rule,  which  is  after  all  only  a  little  more  compre- 
hensive statement  of  Mr,  Throop's  own  doctrine.  Fullam  v. 
Adams  refutes  Leonard  v.  Vredenhurg^  and  the  position  taken  in 
MaUory  v.  GHlletty  21  N.  Y.  412,  viz.  that  "  A.,  for  any  consider- 
ation agreed  upon  between  him  and  B.,  may  verbally  undertake 
that  C.  shall  pay  his  debt  to  B."  The  learned  Judge  Poland, 
who  delivered  the  opinion  of  the  court  in  Fullam  v.  AdamSy 
goes  on  to  lay  down  a  rule  much  more  restricted  than  Throop's 
own.  "  We  believe,**  he  said,  "it  will  be  found  that  in  all  cases 
regarded  as  sound,  where  it  has  been  held  that  a  parol  promise  to 
pay  the  debt  of  another  is  binding,  the  promissor  held  in  Lis  hands 
funds,  securities  or  property  devoted  to  the  payment  of  the  debt, 
and  his  promise  to  pay,  attached  upon  his  obligation  or  duty  grow- 
ing out  of  the  receipt  of  such  fund.*' 

A  promise,  for  example,  by  one  wishing  to  purchase  a  chattel 
subject  to  a  lien,  that  if  the  lien-creditor  will  release  the  lien  so 
that  the  promissor  may  acquire,  with  the  purpose  perhaps  of  trans- 
mitting, an  absolute  title,  he,  the  intending  purchaser,  will  answer 
for  the  lien-debtor*s  debt :  or  a  promise  by  one  having  his  goods 
mingled  wi'h  those  of  a  judgment-debtor*s,  that  if  the  judgment- 
creditor  will  not  issue  execution,  he,  the  promissor,  will  answer  for 
such  debt,  do  not  in  strictness  fall  within  Mr.  Throop*s  language^ 
and  yet  are  certainly  very  difTcrent  from  ordinary  guaranties.  In 
ITopkinson  v  Davis,  5  Phila.  147,  the  defendant  was  interested  in 
A.*s  business,  and  in  consideration  of  the  plaintiff's  forbearing  to 
sue  A.  guaranteed  A.*s  note,  the  Statute  of  Frauds  was  held  not  to 
apply ;  Hare,  J.,  saying :  "  Besides,  the  weight  of  authority  would 
seem  to  be  that  when  a  promise  to  be  answerable  for  the  debt  of 
another  is  based  not  only  upon  a  new  consideration  but  upon  a 
consideration  which  moves  to  and  benefits  the  promissor  by  induc- 
ing delay  in  the  institution  of  proceedings,  that  might  otherwise 
sweep  away  his  property  or  break  up  a  business  in  which  he  is  in* 
terested,  the  obligation  is  in  fact  his  own  debt,  notwithstanding  its 
form,  and  consequently  not  within  the  Statute  of  Frauds."     In 
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the  actual  case  the  consideration  of  the  note  was  work  done  upon 
A.'s  shop,  but  it  does  not  appear  how  far,  if  at  all,  the  defendant's 
interest  in  A/s  business  could  have  made  him  liable  for  the  value 
of  the  work.  The  point  for  the  jurist's  consideration  is  whether 
or  not  it  would  be  better  to  look  at  the  whole  transaction  between 
the  parties,  and  if  it  be  in  reality  an  original  one  between  theiu, 
then  to  hold  that  the  mere  fact  that  a  guaranty  is  the  pivot  upon 
which  it  turns  should  be  no  reason  for  drawing  it  within  the  ope- 
ration of  the  Statute  of  Frauds.  As  to  Lampsofi  v.  Bobarty  see 
Waldo  V.  Emerson^  13  Mich.  396,  directly  opposite  in  its  ruling. 

II.  Under  what  circumstances  other  than  those  already  consid- 
er edj  the  original  liability  of  the  person  whose  debt  is  answered  for 
in  a  fftuiranty  continuing  to  subsist,  the  Statute  of  Frauds  is  field 
not  to  apply. 

We  have  seen  that  where  the  guarantor  is  put  in  funds,  and 
where  the  transaction  is  his  own,  the  verbal  promise  has  been  de- 
cided to  be  valid,  though  the  original  liability  of  the  person  an- 
swered for  did  not  cease  to  exist.  There  is  a  further  class  of  cases 
where  there  is  a  double  liability,  but  where  the  statute  is  neverthe- 
less considered  not  to  apply,  on  the  ground  that  the  two  obligors 
are  to  be  considered  rather  as  joint-debtors  than  as  collaterally 
bound,  and  it  is  this  class  that  we  now  propose  to  examine.  In 
O^bs  V.  Blanchardy  15  Mich.  299,  assumpsit  for  the  price  of  a 
mare  on  the  common  counts  against  D.  and  G.,  the  following  charge 
was  held  correct,  that  ^^  if  it  was  the  understanding  of  the  parties 
that  D.  was  the  purchaser,  that  he  should  give  his  note  to  the 
plaintiff  for  the  price  and  that  G.  should  sign  so  as  to  be  liable  as 
endorser,  the  plaintiff  must  fail"  (no  such  endorsement  was  made 
in  fact).  ^^  If,  however,  the  understanding  of  the  parties  was  at  the 
time  that  G.  and  D.  were  the  buyers  of  the  mare,  and  that  both  were 
to  be  liable  as  purchasers  for  the  purchase-price  and  accordingly 
should  become  joint-makers  of  a  promissory  note  for  its  payment, 
though  D.  was  less  relied  upon  by  the  plaintiff  than  G.,  and  though 
in  point  of  fact  it  was  understood  that  the  mare  when  bought 
should  belong  to  D.,  the  plaintiff  is  entitled  to  recover."  Vide  Stif\ft 
V.  Pierce,  13  Allen  136,  for  a  converse  proposition.  See  Rowe  v. 
WhiUier,  21  Mo.  560  ;  Ware  v.  Stephenson,  10  Leigh  167  ;  Noyes 
V.  Humphreys,  11  Grattan  686 ;  Curtis  v.  Brown,  5  Gush.  491 ; 
Cutler  V.  Hinton,  6  Randolph  509 ;  Matttiews  v.  MiUon,  4  Yerger 
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676 ;  TilMfcn  v.  NettleUm,  6  Pick.  609 ;  Skinny  v.  Conant,  20 
Vt.  453 ;  Lar%on  y.  Wyman^  14  Wend.  246 ;  Kurtz  v.  AdamBj 
7  Eng.  174 ;  Payne  y.  Baldwin^  14  Barb.  670 ;  Peahody  v.  Ear- 
veyy  4  Conn.  119,  for  a  consideration  of  the  general  proposition 
that  where  there  is  a  subsisting  liability  on  the  part  of  the  person 
answered  for,  such  promise  to  answer  is  a  guaranty  and  within  the  • 
statute.  In  Wainrigkt  v.  Straw,  15  Vt.  275,  S.  and  C.  came  to  the 
plaintiflTs  agent  and  said  that  they  wanted  to  buy  a  stove  for  S., 
but  that  both  would  be  responsible,  and  on  the  joint  responsibility 
the  agent  sold  the  stove:  G.'s  promise  held  to  be  original.  In 
Eshelman  v.  Beecfier,  6  Leg.  Gaz.  220,  Supreme  Court  of  Penna., 
a  promise  was  made  by  G.  to  A.  that  if  A.  would  hasten  to  finish 
work  he  was  doing  for  B.,  he,  C,  would  settle  for  what  would  be 
due  on  the  account.  A.,  who  had  previously  charged  the  goods  to 
B.,  now  charged  them  to  B.  &  Co.,  meaning  thereby  to  include  C. 
The  Statute  of  Frauds  held  to  apply.  C.  would  seem,  however,  to 
have  been  a  principal  and  to  have  had  an  interest  in  the  transaction. 
In  a  number  of  cases  will  be  found  the  bald  statement  that  when- 
ever the  whole  credit  is  not  given  to  the  party  sought  to  be  charged 
he  is  a  guarantor  and  his  engagement  must  be  evidenced  by  a 
writing.  A  doctrine  which  is  open  to  great  exception,  as  will  be 
seen  by  a  reference  to  the  note  to  Birkmyer  v.  Darnell,  1  Smith's 
Lead.  Cas.,  Hare  &  Wallace's  notes,  Vol.  I.,  Part  II. 

An  analysis  of  the  authorities  cited  for  this  proposition  will  show 
that  the  contracts  respectively  in  question  were  clearly  guaranties 
for  other  reasons  than  the  one  just  given.  In  Rogers  v.  Kneeland, 
13  Wend.  121,  the  ruling  was  obiter  dictum.  In  Cahillv.  Bigelow, 
18  Pick.  369,  the  goods  whose  payment  was  answered  for  were 
charged  in  the  first  instance  to  the  principal  only  and  not  to  the 
surety.  Brady  v.  Sackrider,  1  Sand.  515  ;  Elder  v.  Warfield,  7 
Harr.  &  J.  397  ;  laylor  v.  Drake,  4  Strob.  431 ;  Leland  v.  Ori- 
gan, 1  McCord  100;  Smith  v.  Montgomery,  8  Tex.  199,  and 
Carville  v.  Crane,,  5  Hill  483,  are  in  the  same  category  as  Oahill 
V.  Bigelow.  In  Blake  v.  Parlin^  22  Me.  395,  and  Moses  v.  JVbr- 
ton,  36  Me.  113,  a  piece  of  real  property  was  leased  to  one  and 
the  rent  answered  for  by  the  defendant.  In  Aldrich  v.  Jewell, 
12  Vt.  126,  the  defendant  told  the  plaintiff  that  if  he  would  work 
for  A.,  he,  the  defendant,  would  pay  him,  if  A.  did  not.  In  Smith 
V.  Hyde,  19  Vt.  56,  the  plaintiff  rendered  services  to  A.,  at  his, 
A.*s,  request  and  upon  his  credit ;  while  doing  so  B.  agreed  '^  to 
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be  holden"  to  the  plaintiff  for  these  services.  Tlie  court  citeil 
barber  v.  Fox,  2  E.  C.  L.  386,  for  the  doctrine  that  if  the  whole 
credit  was  not  given  to  the  party  answering  for  another,  the  en- 
gagement was  collateral  (no  authority  for  the  statement).  In  The 
Proprietor%  v.  Abbot,  14  N.  H.  169,  the  court  said  that  under  the 
authority  of  Holmes  v.  Knight,  10  N.  H.  177,  they  would  be 
obliged  to  follow  this  doctrine,  but  that  the  case  before  them  did 
not  call  for  its  application.  In  Holmes  v.  KnAght,  a  dictum  goes 
to  the  full  extent  of  saying  that  if  any  credit  is  given  to  the  person 
answered  for  the  promise  must  be  in  writing,  but  deprecates,  as 
well  it  might,  an  extreme  application  of  such  a  rule.  Eddy  r. 
Roberts,  17  III.  505,  is  not,  in  spite  of  its  syllabus,  an  authority  for 
the  unqualified  doctrine  that  in  all  cases  of  subsisting  liability  on 
the  part  of  the  third  person  whose  debt  is  answered  for,  the  Statute 
of  Frauds  applies.  "  If,"  says  Stoey,  J.,  in  Totonsley  v.  Sum- 
rail,  2  Pet.  182,  "  A.  says  to  B.,  pay  so  much  money  to  C.  and  I 
will  repay  you,  it  is  an  original  independent  promise.  *  ♦  * 
And  damage  to  the  promissee  constitutes  as  good  a  consideration 
as  benefit  to  the  promissor."  "  If,"  says  the  same  judge,  in  D'  Wolf 
V.  Rabaud,  1  Pet.  500,  "A.  agrees  to  advance B.  a  sum  of  money 
for  which  B.  is  to  be  answerable,  but  at  the  same  time  it  is  ex- 
pressed that  C.  will  do  some  act  for  the  security  of  A.,  and  enter 
into  an  agreement  with  A.  for  that  purpose,  it  would  scarcely 
seem  a  case  of  mere  collateral  undertaking,  but  rather,  if  one  might 
use  the  phrase,  a  trilateral  contract  *  *  *.  The  credit  is  not 
given  solely  to  either  but  to  both,  not  as  joint  contractors  in  the 
same  contract  but  as  separate  contractors  upon  co-existing  contracts 
forming  part  of  the  same  general  transaction."  How  fer  this  re- 
finement is  sound  or  useful,  theft  exist,  it  is  believed,  no  adjudged 
cases  to  show.  Oibbs  v.  Blanchard,  16  Mich.  299,  and  Wainr 
Wright  v.  Straw,  15  Vt.  275,  are  cases  of  joint-contract.  For  au- 
thority supporting  these  two  cases  see  Nelson  v.  Dubois,  18  John. 
175,  where  the  following  contract  was  held  to  be  original,  viz.  A., 
•  at  C.*s  request,  sold  a  horse  to  B.  and  took  B.'s  note  endorsed  by 
0.  B.  was  a  minor  with  little  property,  and  the  note  when  due 
was  presented  to  C,  who  promised  to  pay  it.  The  court  cited  and 
relied  on  Hunt  v.  Adams,  5  Mass.  858,  and  White  v.  Howland,  9 
Mass.  814. 

Henrt  Reed. 
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I 
RECENT    AMERICAN    DECISIONS. 
Supreme  Court  of  JErrors  of  Connecticut. 

WEED  V,  DAYTON. 

A  widow  who  supported  herself  and  daughter  by  keeping  a  boarding-house  at 
G.  in  this  state,  owning  a  quantity  of  furniture  suitable  for  a  boanling-house,  took 
a  furnished  house  for  a  year  in  the  city  of  Now  York,  and  went  there  to  keep 
boarders,  intending  to  return  to  G.  at  the  end  of  the  year  and  resume  her  business 
there.  Her  furniture  was  stored  in  the  meantime  in  G.  and  while  so  stored  was 
attached  by  a  creditor.     Held — 

1.  That  the  furniture,  if  otherwise  exempt,  did  not  become  open  to  attachment 
by  reason  of  its  being  stored  and  not  in  actual  use. 

3.  That  the  furniture  was  not  exempt  as  being  necessary  for  the  use  of  her 
boarders,  nor  on  the  ground  that  the  boarders  were  a  part  of  her  family. 

3.  That  the  inquiry  is,  what  ,was  necessary  for  the  personal  comfort  of  the 
family,  as  such  ;  but  that  the  term  <*  family''  in  this  case  was  not  limited  to  the 
mother  and  daughter  alone,  but,  as  she  was  keeping  boarders,  might  properly  in- 
clude a  servant,  and  in  any  case  would  include  a  visitor,  or  a  dependent  relative 
who  was  living  in  the  family. 

4.  That  in  determining  what  was  necessary  household  furniture,  her  occupation 
might  properly  be  considered,  and  if  her  keeping  boarders  made  it  necessary  for 
her  to  have  more  furniture  for  her  personal  use,  as  an  additional  bureau,  or  other 
like  convenience,  such  additional  fhmitnro  would  be  exempt. 

Trespass  on  the  case,  against  the  defendant  as  a  constable,  for 
not  having  kept  and  produced  certain  household  furniture  attached 
by  him  in  a  suit  of  the  plaintiff  against  one  Fanny  Ensworth,  the 
plaintiff  having  recovered  judgment  in  the  suit  and  demand  having 
been  made  on  the  defendant  for  the  goods  attached.  The  court 
found  the  following  facts : 

On  the  trial  it  was  conceded  that  the  only  question  in  dispute 
was  whether  the  property  attached  was,  or  was  not,  at  the  time, 
exempt  from  attachment  and  execution.  If  not  exempt,  the  lia* 
bility  of  the  defendant  was  admitted.  If  exempt  it  was  not  claimed. 
The  property  was  attached  February  15th  1868. 

Of  the  property  so  attached  Mrs.  Ensworth  owned  four  mattresses, 
one  mahogany  bedstead,  one  three-quarter  mahogany  bedstead, 
one  marble-top  bureau,  and  one  extension  table,  in  all  of  the  value 
of  one  hundred  and  fifty  dollars.  She  also  owned,  at  the  time  of 
the  attachment,  in  addition  to  the  forgoing  articles,  ten  mattresses, 
and  two  bedroom  suits  of  furniture,  together  with  carpets,  wash- 
stands,  tables,  chairs,  and  other  ordinary  household  furniture,  in 
all  of  the  value  of  four  hundred  and  fifty  dollars,  the  whole  value 
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of  the  househoM  furniture  then  owned  by  her  being  six  hundred 
dollars. 

Mrs.  Enswc^h  was  for  more  than  a  year  previous  to  the  15th 
of  February  1868,  a  widow,  her  family  consisting  of  herself  and 
daughter.  She  kept  boarders  at  Greenwich,  in  this  state,  as  her 
only  means  of  support,  during  the  summer  of  1867,  during  which 
time  all  of  the  property  attached  had  been  in  use.  She  left  Green- 
wich in  October  1867,  and,  before  February  15th  1868,  had  taken 
a  furnished  house  in  the  city  of  New  York  for  a  year,  in  which 
she  kept  boarders. 

It  was  Mrs.  £nsworth*s  intention  from  the  time  she  left  Green- 
wich, up  to  and  after  the  time  of  the  attachment  in  question,  to 
go  to  housekeeping  again,  at  the  end  of  the  year's  lease  of  the 
furnished  house,  with  her  own  furniture,  and  to  keep  boarders  as 
before  for  her  living,  as  she  had  no  other  means  of  support. 

At  the  time  of  the  attachment  all  of  her  household  furniture  was 
stored  away,  mostly  packed,  in  the  house  she  had  occupied  at 
Greenwich.  After  the  portion  attached  had  been  receipted,  Feb- 
ruary 24th  1868,  the  whole  of  the  furniture  was  removed  to,  and 
stored  in,  the  town  of  Portchester,  in  the  state  of  New  York. 

None  of  the  household  furniture  was  too  expensive  or  extravagant 
for  a  person  in  ner  -condition  in  life,  and  was  all  necessary  for  her 
support  in  the  business  of  keeping  boarders,  when  not  living  in  a 
furnished  house.  But  except  for  the  purpose  of  keeping  boarders, 
none  of  the  furniture  so  attached  waaj  (in  addition  to  her  other 
furniture)  necessary  for  her  support,  or  that  of  her  &mily,  or  to 
enable  her  and  her  daughter  to  live  in  a  comfortable  and  convenient 
manner  in  ordinary  housekeeping. 

Upon  these  facts  the  case  was  reser/ed  for  the  advice  of  this 
court. 

Hoyt  and  Fe99enden^  for  the  plaintiflF. 

Curtis^  for  the  defendant. 

Seymour,  C.  J. — The  first  point  made  by  the  plaintiff  is,  that 
the  property  being  in  store  and  not  in  actual  use  at  the  time  of 
attachment,  it  was  for  that  reason  not  exempt.  We  think  this 
point  is  not  well  taken.  It  appears  from  the  finding  that  the  pro- 
perty was  in  keeping  for  future  use  and  in  disuse  only  temporarily. 

The  point  is  made  by  the  defendant  that,  inasmuch  as  Mrs. 
Ellsworth  supported  herself  by  keeping  boarders,  and  intended  to 
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continue  in  that  business,  the  household  furuiture  kept  for  the 
boarders  and  necessary  for  their  use,  is  exempt  from  attachment. 
An  exemption  as  ample  as  this  might  perhaps  commend  itself  to 
the  legislature,  but  is  not  warranted  by  the  statute  as  it  now  is. 

The  statute  secures  to  the  debtor  and  his  dependent  family  the 
personal  use  by  him  and  them  of  such  household  furniture  as  is 
essential  to  their  personal  comfort.  We  shall  consider  hereafter 
who  may  properly  be  regarded  as  included  in  the  family.  Mere 
boarders  are  not  such  within  the  meaning  of  the  statute.  Furniture 
used  by  them  for  a  compensation,  and  useful  to  the  debtor  himself 
only  as  a  means  of  profit,  is  not  protected  from  attachment. 

The  remaining  question  relates  to  the  extent  to  which  the  fur- 
niture attached  was  necessary  for  Mrs.  Ensworth,  for  supporting 
life  within  the  fair  intendment  of  the  law.  This  is  a  question 
rather  of  fact  than  of  law,  and  to  be  decided  in  view  of  all  the  cir- 
cumstances of  each  particular  case. 

In  regard  to  the  four  mattresses,  it  would  seem  quite  clear  that 
they  were  properly  attached.  She  owned  fourteen  of  them,  and 
only  four  were  taken. 

In  regard  to  the  two  bedsteads  the  finding  is  not  sufficiently  full 
to  enable  us  to  decide  definitely.  If  it  be  true,  as  the  finding 
seems  to  indicate,  that  Mrs.  Ensworth  owned  but  four  in  all,  we 
are  inclined  to  think  she  ought  to  be  permitted  to  keep  all  of 
them.  She  is  of  course  entitled  to  one  for  herself,  and  one  for  her 
daughter.  A  spare  bed  for  visitors  is  always  allowed.  Keeping 
boarders  as  she  had  been  doing,  and  intended  to  continue  to  do, 
it  seems  reasonable  that  a  bed  should  be  allowed  for  a  servant,  or 
in  case  of  sickness  for  a  nurse.  The  exemption  is  not  necessarily 
restricted  to  such  furniture  as  is  in  constant  use,  nor  is  it,  as  be- 
fore suggested,  restricted  to  the  use  of  the  debtor  himself.  Rea- 
sonable provision  may  be  made  according  to  circumstances  for 
wife  and  children,  for  domestics,  for  dependent  relatives  who  may 
be  residing  with  and  constitute  a  part  of  the  family,  and  for 
visitors. 

As  to  the  bureau  and  extension  table,  they  are  convenient 
articles  and  may  be  necessary  within  the  meaning  of  the  statute. 
It  is  found  that  Mrs.  Ensworth  had  tables  in  addition  to  the  one 
attached,  and  also  had  other  ordinary  household  furniture  suf- 
ficient to  enable  her  and  her  daughter  to  live  in  a  comfortable  and 
convenient  manner  *^in  ordinary  housekeeping*/'  by  which  we 
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understand  that  the  bureau  and  extension  table  were  not  regarded 
by  the  judge  as  necessary,  except  as  they  were  made  so  by  the 
circumstance  that  she  kept  boarders.  If  the  bureau  was  kept  for 
the  mere  use  of  boarders  and  used  solely  by  them,  it  would  not  be 
exempt,  but  Mrs.  Ensworth  had  a  right  to  engage  in  the  business 
of  keeping  boarders,  and  if,  in  consequence  of  being  thus  engaged, 
she  needed  for  her  personal  use  a  bureau  which  "in  ordinary 
housekeeping"  she  might  have  dispensed  with,  we  are  inclined  to 
think  the  bureau  would  be  exempt.  The  fact  that  she  was  keep- 
ing boarders  would  naturally  enlarge  her  personal  needs  in  respect 
to  many  things,  as  for  instance  in  respect  to  kitchen  utensils  and 
table  furniture,  and  perhaps  apparel,  and  would  by  consequence 
enlarge  her  wants  as  to  a  place  of  deposit,  like  a  bureau,  for  her 
own  use.  In  deciding  what  is  necessary  household  furniture  the 
avocation  of  the  debtor  may  properly  be  taken  into  considera- 
tion. His  personal  wants  and  those  of  his  family  may  depend 
largely  upon  the  nature  of  the  business  whereby  he  is  seeking  a 
livelihood. 

Our  advice  to  the  Court  of  Common  Pleas  is  therefore — 

1.  That  the  property,  if  otherwise  exempt,  did  not  become 
liable  to  attachment  merely  because  it  was  in  store  and  not  in 
actual  use. 

2.  That  articles  are  not  exempt  merely  because  necessary  for 
the  use  of  boarders. 

3.  That  the  mattresses  attached  were  not  exempt ;  and  as  to 
the  other  articles,  that  further  inquiry  be  made  by  the  court  as  to 
their  being  necessary  household  furniture  upon  the  principles 
which  have  been  suggested  in  the  foregoing  opinion. 

The  finding  of  the  court  below  that,  revise  tho  finding  ;  and  the  exposition 
"  except  for  the  purposes  of  keeping  of  the  law  by  the  learned  Chief  Justice 
boarders,  none  of  the  furniture  so  at-  seems  eminently  just, 
tached  was  necessary  for  her  support,  or  Many  of  the  states  hare  reduced  the 
that  of  her  family,  or  to  enable  herself  exemptions  from  attachment  into  more 
and  her  daughter  (all  the  regular  family)  specific  form,  by  enumerating  the  par- 
to  live  in  a  comfortable  and  convenient  ticular  articles,  or  the  value  which  shall 
manner,  in  ordinory  housekeeping?,"  be  exempted  under  each  particular  head, 
would  seem  to  have  concluded  all  qucs-  But  where  this  is  not  done  the  courts 
tion  under  ordinary  general  statutes  of  have  commonly  adopted  a  liberal  con- 
exemption,  as  tho  Connecticut  statute  struction,  and  that  view  seems  very 
seems  to  be.  But  the  court  below,  hav-  wisely  and  discreetly  illustrated  in  the 
Ing  stated  the  particular  grounds  of  such  foregoing  opinion.  There  have  been 
finding,  enabled  tho  court  of  errors  to  some  severe  and  insensible  reflncmene» 
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upon  particular  points  connected  with 
these  exemptions — as  to  what  constituted 
the  tools  of  one's  trade,  or  necessary 
household  furniture,  for  upholding  life. 
Those  terms  are  capable  of  such  refine- 
ment as  to  embrace  nothing  under  the 
term  **  tools"  but  the  few  instruments 
used  in  the  hand,  or  they  may  be  so  ex- 
tended as  to  embrace  extensive  and  com- 
plicated machines,  used  in  the  carrying 
on  of  one's  trade.  The  proper  medium 
will  be  found  where  the  mechanic  is  left 
sufficient  tools  and  instruments  to  enable 
him  to  carry  forward  the  business  of  his 
trade  without  material  hindrance. 

So  too  in  regard  to  household  furni- 
ture, it  should  be  limited  to  such  articles 
as  the  debtor  procures  for  his  actual  use, 
and   such  as  at  the  time  of  procuring 


them  he  considered  needful  for  his  com- 
fort and  that  of  his  yisitors  and  servants. 
And  with  this  limitation,  where  the 
statutes  are  general  and  without  specific 
limitation,  it  has  not  been  common  for 
the  courts  to  allow  creditors  to  invade 
the  dwelling,  with  the  purpose  of  raising 
the  question  how  much  less  furniture  his 
debtor  can  possibly  contrive  to  live  with, 
in  his  reduced  circumstances.  Furni- 
ture, when  purchased  foi*  hondjide  use,  is 
never  regarded  as  an  investment,  or  as 
forming  any  portion  of  the  corpus  of  the 
estate  ;  and  when  not  made  the  instru- 
ment of  defrauding  creditors,  or  need- 
lessly extravagant,  will  seldom  be  re- 
garded by  creditors  as  any  just  resort 
for  the  collection  of  debts. 

I.  F.  R. 


City  Ccmrt  of  Baltimore^  Maryland. 
STRASBURGER  v.  BURK. 

The  principles  of  public  policy  which  make  void  all  contracts  tending  to  the 
corrupting  of  elections  held  under  authority  of  law,  apply  equally  to  what  are 
called  primary  or  nominating  elections,  although  these  are  mere  voluntary  pro- 
ceedings of  the  voters  of  certain  political  parties. 

A  contract  to  procure  a  nomination  for  a  public  office  by  providing  liquors, 
&c.,  to  voters,  is  void,  and  the  courts  will  not  aid  either  party  in  its  enforcement. 

The  father  of  the  appellant,  who  is  a  citizen  of  Baltimore, 
desired  to  be  nominated  by  the  Democratic  party  at  the  primary 
election  held  on  the  4th  of  August  1878,  as  its  candidate  for  mem- 
ber of  the  first  branch  of  the  City  Council  for  the  Fifth  ward,  at 
the  election  which  was  held  in  September  of  the  same  year.  He 
was  in  Europe  at  the  time,  and  the  management  of  the  canvass 
was  lefk  entirely  to  the  appellant,  who  accordingly  applied  for  as- 
sistance to  the  appellee,  the  keeper  of  a  lager  beer  saloon,  who 
professed  to  have  a  potential  influence  with  the  numerous  German 
voters  of  the  ward. 

The  appellee  stated  that  he  had  already  been  applied  to  on  the 
subject  by  another  person,  but  was  willing  to  give  his  aid  to  the 
appellant's  father  for  an  adequate  consideration.     A  contract  was 
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accordingly  made  between  the  parties,  by  which  the  appellee  was 
not  only  to  give  his  political  influence  in  favor  of  Strasburger,  Sr., 
but  was  also  to  furnish  lager  beer  and  cigars  to  the  voters  of  the 
ward  at  the  saloon  of  the  appellee.  And  the  appellee  now 
brought  this  action  against  the  appellant  for  refreshments  fur- 
•nished,  as  he  alleged  in  pursuance  of  the  contract,  on  the  day  of 
the  primary  election,  to  the  amount  of  $18,  consisting  of  two  kegs 
of  beer,  a  box  o*f  cigars,  and  also  some  extra  beer  supplied  after 
the  kegs  were  exhausted.  It  was  not  denied  that  some  of  this 
beer  was  ordered,  and  an  order  to  the  appellee,  written  by  the 
appellant  and  signed  Strasburger  &;  Son,  a  firm  of  which  the  ap- 
pellant was  a  member,  and  produced  at  the  trial,  was  in  these 
words :  *'  Put  the  amount  of  beer'  up  that  I  told  you,  and  I  will 
pay."  The  beer  and  cigars  were  consumed  early  in  the  day,  but 
without  the  anticipated  eflFect,  for  Strasburger,  the  elder,  failed  to 
obtain  the  nomination. 

Judgment  was  given  for  plaintiff*,  and  defendant  then  appealed 
to  this  court. 

The  opinion  of  the  court  was  delivered  by 

G.  W.  Brown,  C.  J. — It  is  admitted  that  the  appellant  paid 
the  appellee  $10,  but  the  object  of  the  payment  is  disputed.  The 
appellant  contends  that  it  was  on  the  account  sued  on,  while  the 
appellee  insists  that  it  was  paid  in  consideration  of  his  services  in 
securing  voters,  and  that  the  account  for  beer  and  cigars  is  still 
due.  It  is  a  matter  of  no  importance  on  what  account  the  money 
was  paid,  for  the  entire  contract  is  contrary  to  public  policy,  and 
is  therefore  void.  The  Code,  article  30,  section  20,  provides  that 
if  any  candidate  at  any  election,  or  other  person,  shall,  at  or  before 
the  day  of  election,  give,  bestow,  or  promise,  any  gift  or  reward  to 
secure  any  person's  vote,  or  shall  keep  or  suffer  to  be  kept  any 
house,  tent,  booth,  or  other  accommodation,  during  the  day  of  hold- 
ing the  election,  and  before  the  close  thereof,  at  his  expense,  where 
any  victuals  or  intoxicating  liquors  shall  be  gratuitously  given  or 
dealt  out  to  voters,  he  shall  be  subject  to  a  penalty  not  exceeding 
$500,  and  suffer  such  imprisonment  as  the  court  may  adjudge,  not 
exceeding  six  months,  and  such  other  penalties  as  are  prescribed 
by  the  Constitution.  This  is  a  penal  statute,  and  the  punishment 
prescribed  can  only  be  inflicted  on  conviction  in  a  criminal  proceed- 
ing, but  any  contract  made  to  violate  its  provisions  is  necessarily 
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void.  A  similar  statute  was  passed  in  England  in  the  seventh  year 
of  William  III.,  and  various  cases  have  there  held  that  any  con- 
tract made  in  violation  of  its  provisions  could  not  be  enforced  in 
the  courts.  There  is  also  a  similar  statute  in  North  Carolina,  and 
the  Supreme  Court  of  that  state,  in  the  case  of  Duke  v.  Ashbee^ 
11  Iredell  112,  which  was  a  suit  to  recover  the  price  of  liquor  fur- 
nished previous  to  an  election,  says  emphatically :  "  Among  the 
most  corrupting  practices  of  candidates  for  office  is  the  one  we  are 
considering  in  this  case ;  it  is  bribery  of  the  most  vicious  and  de- 
structive tendency,  and  deserves  to  find  no  favor  either  in  courts 
of  justice  or  from  the  people  themselves.**  It  is  clear,  then,  on 
authority,  and  it  is  equally  clear  on  principle,  that  the  whole  con- 
tract in  this  case,  if  the  election  had  been  one  appointed  by  law, 
would  he  illegal  and  void,  because  it  would  be  in  violation  of  the 
policy  of  the  statute,  as  well  as  immoral  and  injudicious  in  tendency. 
But  it  is  contended  that  this  was  a  primary  election  not  held  under 
the  authority  of  law,  but  merely  a  voluntary  expression  of  the  opin- 
ions of  the  Democratic  voters  who  chose  to  attend,  and  therefore 
that  the  considerations  of  public  policy  which  apply  to  legal  elec- 
tions have  no  application  to  it.  These  primary  elections,  however, 
although  they  are  not  prescribed  by  law,  are  recognised  and  sanc- 
tioned by  it,  for  the  Act  of  1867,  chapter  367,  makes  it  the  duty 
of  the  Board  of  Police  Commissioners  "  to  preserve  order  at  pri- 
mary meetings  and  elections;**  in  fact  they  have  grown  to  be  an 
essential  part  of  our  political  system.  Imperfect  and  unsatisfactory 
and  liable  to  gross  abuse  as  they  are,  they  constitute  almost  the 
universal  mode  by  which  candidates  everywhere  are  now  brought 
before  the  people  for  their  suflFrages.  If  they  are  tainted  by  fraud 
or  corruption,  our  political  institutions  are  contaminated  at  their 
source. 

The  same  principles  of  public  policy,  therefore,  which  apply  to 
elections  ordained  by  law  mnst  for  the  same  reasons  be  applicable 
to  the  primary  elections.  It  is  equally  injurious  to  the  public 
whether  a  man  sells  his  influence  with  the  voters  at  a  primary  elec- 
tion or  at  a  legal  election,  and  it  is  equally  corrupting  to  the  voters 
whether  they  are  treated  to  beer  and  cigars  to  influence  their  votes 
at  a  primary  election  or  at  a  legal  election.  The  judgment  below 
was  for  the  appellee.  I  therefore  reverse  it,  but  as  there  is  no 
merit  on  either  side,  and  as  costs  in  these  cases  are  lefk  entirely  to 

Vol,  XXII— 40 
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the  discretion  of  this  court,  I  direct  that  each  party  shall  pay  his 
own  costs. 


The  qaestion  decided  in  the  foregoing 
opinion  is  one  of  the  highest  importance, 
not  only  in  its  general  bearing  upon  all 
contracU,  but  more  especially,  in  re- 
pnrd  to  the  particular  class  of  contracts 
here  presented.  There  can  be  no  ques- 
tion that  all  contracts,  intended  to  inter- 
rupt or  control  the  freedom  of  elections, 
in  any  form,  or  to  any  extent,  must  be 
regarded  as  against  the  policy  of  the 
law,  and  consequently  void.  And  this, 
we  think,  results  most  unquestionably 
from  the  general  principles  of  the  com- 
mon law,  altogether  independent  of  any 
statutory  enactments  upon  the  subject. 
It  requires  no  argument  to  prove  that 
the  freedom  of  elections,  in  every  de- 
partment of  the  government,  is  the  in- 
dispensable condition  of  their  existence. 
It  may  be  true  that  no  such  thing  exists, 
in  fact,  or  even  can  exist,  under  the 
present  state  of  public  opinion.  But 
they  are  nevertheless  valid  laws.  And 
the  same  is  equally  true  of  all  laws, 
however  high  or  holy.  They  cannot  be 
•enforced  against  the  combined  force  of 
•public  sentiment.  But  they  are  none 
the  les^  valid  laws,  and  it  is  the  duty  of 
•courts  so  to  declare  and  to  hold  all  con- 
tracts made  in  contravention  of  them 
absolutely  of  no  effect  and  utterly  sub- 
versive of  the  true  policy  of  the  law. 
All  contracts  for  the  sale  of  spirits  or 
wines,  all  wagers,  all  games,  or  sports, 
and  all  other  things,  however  fashion 
able,  or  of  common  occurrence,  among 


men  or  women,  of  the  highest  pretence 
to  culture  and  fashion,  whether  in  a 
common  beer  saloon,  or  in  the  spacious 
and  gorgeous  saloons  of  Europe  or 
America,  if  prohibited  by  law,  or  by  the 
policy  of  the  law,  are  equally  infamous 
and  discreditable  to  all  parties  concerned 
in  them.  And  no  evasion  or  circumlo- 
cution can  render  them  respectable  or 
valid  in  law,  or  worthy  of  the  counte- 
nance of  any  court,  whatever  opinions 
we  may  entertain  of  the  wisdom  or  jus- 
tice of  such  laws.  The  decisions  are 
all  in  one  direction  upon  tl(e  general 
question  of  illegal  contracts,  or  those 
in  contravention  of  positive  law,  as  well 
as  the  particular  form  of  illegality  here 
presented.  It  would  bo  idle  to  attempt 
to  exclude  this  case  from  the  general 
rule,  because  the  primary  meetings  for 
nominating  candidates  are  not  recognised 
by  any  statutory  enactments.  They  are 
intended  to  have,  and  do  have,  the  most 
controlling  effect  upon  the  final  elec- 
tions, and  it  would  be  absurd  to  limit  the 
freedom  of  elections  to  the  latter.  The 
invalidity  of  all  such  contracts  is  dis- 
cussed in  detail  by  Aldis,  J.,  in  Nichoix 
V.  Mudgetfj  32  Vermont  Reports  546. 
And  we  have  said  all  we  desire  to  say, 
upon  the  general  question  of  the  inva- 
lidity of  contracts  «.r  property,  or  rights 
of  action,  held  in  conflict  with  the  es- 
tablished policy  of  the  law,  in  SpaMing 
V.  Preston,  21  Vt.  Reports  9. 

LF.  B. 


Supreme  Court  of  Ohio. 

THE  UNION  MUTUAL  LIFE  INSURANCE  CO.  r.  SARAH  A. 
McMILLEN. 

A  life-policy  issued  by  a  foreign  company,  is  not  rendered  void  by  the  neglect 
of  the  company  to  comply  with  the  provisions  of  the  Act  of  April  I6th  1867,  pro- 
viding for  the  incorporation  and  rogulaiinn  of  inHurance  companies  ;  nor  will  such 
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neglect,  in  an  action  brought  against  the  company  on  the  policy,  excuse  the 
policy-holder  from  paying  premiums  according  to  the  terms  of  the  policy. 

Where  a  life-policy  is  made  and  accepted,  upon  the  expressed  condition  that  if 
the  annual  premium  it  not  fully  paid  within  the  time  specified,  the  policy  *<  shall 
he  null  and  void,  and  wholly  forfeited,"  the  failure  to  pay  the  premium  avoids  the 
policy. 

Where  the  policy  also  provides  that  no  agent  of  the  company,  except  the  presi- 
dent and  secretary,  can  waive  such  forfeiture,  authority  conferred  upon  an  agent 
before  the  premiums  became  due  to  collect  them,  does  not  impliedly  invest  him 
with  authority  to  waive  the  forfeiture. 

Notwithstanding  the  limitation  upon  the  power  of  agents,  declared  in  the  policy 
in  respect  to  waiving  the  forfeiture,  the  company  is  competent  to  invest  such  au- 
thority in  any  of  its  agents.  The  authority  may  be  express,  or  it  may  be  implied 
from  circumstances,  but  the  burden  of  showing  it  in  either  case,  is  on  the  party 
claiming  the  benefit  of  its  exercise. 

An  agent,  having  no  authority  to  waive  the  fbrfeiture,  acting  in  the  interest  of 
the  assured,  received  the  unpaid  part  of  a  preminm  on  a  forfeited  policy,  after  the 
life  insured  had  ended,  for  which  he  gave  a  receipt  antedated,  and  forwarded  the 
money  to  the  company,  concealing  the  facts  as  to  such  payment.  Heldy  that  the 
receiving  of  the  money  by  the  company,  in  ignorance  of  such  facts,  was  no  ratifi- 
cation of  the  act  of  the  agent  in  receiving  the  money. 

The  fact  that  the  company,  on  tendering  back  the  roone|  so  received,  omitted  to 
return  certain  notes  given  in  part  payment  of  premiums,  but  which  the  forfeiture 
of  the  policy  rendered  uncollcctable,  will  not  affect  the  rights  of  the  parties  in  a 
suit  on  the  policy  ;  nor  is  the  fact  that  the  notes  are  payable  to  order  material, 
where  they  show  on  their  face  the  consideration  for  which  they  were  given. 

Error  to  the  Court  of  Common  Pleas  of  Logan  county.  Re- 
served in  the  District  Court. 

The  action  below  was  on  a  policy  of  insurance,  issued  by 
the  plaintiflF  in  error,  in  the  name  of  Daniel  K.  McMillen,  the 
husband  of  the  defendant  in  error,  and  insuring  his  life  for  her 
sole  and  separate  use.  The  annual  premium  was  $33.32,  which 
was  to  be  paid  on  or  before  the  first  day  of  December  in  every 
year,  during  the  continuance  of  the  policy.  The  policy  bore  date 
February  2d  1868,  but  in  the  body  it  purported  to  operate  from 
the  Ist  of  December  1867. 

The  policy  contained  the  following  provision  : — 

"  Provided  especially,  and  this  policy  is  made,  and  it  is  accepted 
by  the  assured  and  the  said  Daniel  K.  McMillen,  upon  the 
express  condition  that  if  the  amount  of  any  annual  premium 
herein  provided  for  is  not  fully  paid,  with  the  interest  due  thereon, 
on  the  day  and  in  the  manner  so  provided  for,  then  this  policy 
shall  be  null  and  void,  and  wholly  forfeited,  and  also  that  no  agent 
of  this  company,  except  the  president  or  secretary,  can  waive  such 
forfeiture,  or  alter  this  or  any  other  condition  expressed  in  this 
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policy.  .  .  .  And  it  is  also  a  condition  of  this  policy,  accepted  by 
the  assured  therein,  that  in  case  it  becomes  null  and  void,  for  any 
of  the  above  causes,  or  by  forfeiture,  or  otherwise,  all  payments 
of  premiums  made  thereon,  and  all  dividend  credits  accruing 
therefrom  and  remaining  unpaid,  and  all  apportionments  of  profits 
thereto,  shall  also  be  null  and  void,  and  shall  not  constitute  any 
claim  against  the  company  to  any  party." 

Durkee,  the  agent  of  the  company  at  Bellefontaine,  testified  at 
the  trial  that,  on  the  1st  of  December  1868,  when  the  premium  for 
the  second  year  became  payable,  he  was  absent.  On  the  11th  of  the 
same  month,  a  few  days  after  his  return,  McMillen  came  to  him 
and  executed  the  premium  note  for  $16,  and  the  cash  note  for  $8, 
dating  both  as  of  the  1st  of  December,  but  no  money  was  paid. 
McMillen  requested  the  agent,  when  he  was  about  to  remit  to  the 
company,  to  call  on  him  at  the  post-office  and  get  the  money,  which 
the  agent  promised  to  do.  When  the  agent  was  about  to  make  his 
next  remittance,  he  called  on  McMillen  and  said  to  him  he  would 
like  to  have  the  calh  part  of  his  renewal  for  1869 — $8.82.  Mc- 
Millen remarked  that  he  was  busy  making  up  the  mails,  and  had 
not  then  time  to  stop,  and  asked  the  agent  if  he  would  not  be 
remitting  again  in  a  few  days.  The  agent  answered  that  he  would 
be,  and  said  that  when  he  next  remitted  he  would  let  McMil- 
len know.  This  was  the  last  conversation  between  them.  The 
agent  stated  that  when  ho  made  his  next  remittance  he  never 
thought  of  McMillen. 

McMillen  died  on  the  2d  day  of  March  1869.  On  the  morning 
of  that  day,  and  while  McMillen  was  in  a  dying  condition,  the 
policy  in  question  became  the  subject  of  conversation  between 
Durkee,  the  agent,  and  some  others  who  were  friends  of  McMillen. 
Durkee  informed  them  of  the  facts  in  regard  to  the  last  premium. 
On  one  of  them  expressing  regret  that  the  money  had  not  been 
paid,  Durkee  stated  that  he  did  not  think  it  would  make  any  dif- 
ference whether  the  money  was  paid  at  that  time  or  not;  that  he 
considered  it  his  fault,  and  not  McMillen's.  One  of  them  remarked, 
that  if  he  had  the  money,  he  would  pay  the  amount  of  the  unpaid 
premium,  and  expressed  a  desire  to  borrow  the  money  for  the  pur- 
pose. Durkee  handed  him  910,  and  gave  him  directions  to  deposit 
it  in  bank  to  Durkee's  credit.  The  $10  was  on  the  same  day 
80  deposited,  but  before  the  deposit  was  made,  McMillen  died. 

On  the  same  day,  Lyman  Dow  paid  Durkee  $10,  for  which  he 
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took  a  receipt,  antedated  to  February  2d.  A  copy  of  the  receipt 
is  as  follows :  "  Received  of  L.  Dow,  for  D.  K.  McMillen,  to  be 
credited  on  life  insurance  policy,  this  2d  day  of  February  1869. 
E.  Durkee." 

On  March  4th,  Durkee  reported  the  policy  to  the  company  as 
renewed  December  11th  1868,  and  enclosed  the  two  renewal  notes 
before  referred  to,  and  J9.32,  the  cash  part  of  the  premium.  The 
report  of  this  renewal  was  made  by  adding  it  to  his  previous 
monthly  report  of  February,  which  had  been  returned  to  him  by 
the  company  for  certain  corrections.  At  the  same  time,  he  advised 
the  company  of  McMillen's  death,  and  in  explanation  of  the  omis- 
sion to  include  the  renewal  in  his  former  reports  he  said  :    • 

"  On  the  11th  of  December  he  came  to  my  house  and  executed 
the  notes  I  here  enclose,  and  it  was  my  fault  their  not  being  put  in 
a  former  report,  he  saying  to  me,  ^  When  you  want  the  cash,  call 
at  the  post-office,'  he  being  chief  clerk  there.  My  report,  15th 
December  1868,  should  have  included  his  account,  but  as  I  went 
to  the  bank  for  the  draft  I  called,  but  did  not  find  him,  and  did 
not  send  the  renewal." 

In  the  letter  of  the  president  of  the  company,  acknowledging 
the  receipt  of  the  letter  of  Durkee  of  March  4th,  with  the  enclo- 
sures, he  stated  that  it  appeared  from  the  report  that  the  renewal 
premium  on  this  policy,  which  was  due  December  1st,  was  not 
paid  until  December  11th.  He  further  stated  that  Durkee  was 
not  authorized  to  receive  it  then;  and  that  the  policy  was  not  in 
force  March  2d,  when  McMillen  was  reported  to  have  died. 

On  the  26th  of  May  1869,  the  superintendent  of  agencies  of 
the  company  went  to  Bellefontaine  to  investigate  the  facts  in  re- 
gard to  the  payment  of  the  premiums  on  the  policy.  On  ascer- 
taining them  to  be  as  before  stated,  he  tendered  back  the  money 
paid  on  the  last  premium ;  but  the  tender  was  refused.  The  two 
notes  taken  by  Durkee  on  December  11th  1868,  and  forwarded  to 
the  company  March  4th  1869,  were  not  tendered  back. 

On  these  &cts,  the  court  (trial  by  jury  having  been  waived) 
rendered  judgment  for  the  plaintiff.  The  case  was  taken  to  the 
District  Court,  where  it  was  reserved  for  decision  by  this  court. 

West^  Walker  ^  Kennedy^  for  plaintiffs  in  error. 

Wm.  Lawrence  and  J.  H.  Lawrence^  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — It  is  admitted  by  the  pleadings  that  the  plaintiff  in 
error  is  a  foreign  corporation,  and  that,  at  the  time  of  the  issuing 
of  the  policy,  and  until  after  the  matters  in  controversy  arose,  it 
had  failed  to  comply  with  the  requirements  of  the  Act  of  April 
^16th  1867,  "for  the  incorporation  and  regulation  of  life  insurance 
companies."     S.  &  S.  218. 

By  this  statute  it  is  declared,  among  other  things,  not  to  be  law- 
ful for  any  agent  to  act  for  such  corporation,  in  taking  risks,  col- 
lecting premiuqns,  or  in  any  manner  transacting  the  business  of  life 
insurance  in  this  state,  except  upon  compliance  with  the  provisions 
of  the  act. 

The  party  violating  the  act  is  declared  to  be  subject  to  a  penalty 
of  five  hundred  dollars  for  each  violation,  which  is  to  be  sued  for 
and  recovered  in  the  name  of  the  state. 

The  company  claims  that  its  failure  to  comply  with  the  statute 
renders  the  policy  void,  while  it  is  insisted,  on  the  part  of  the  as- 
sured, that  the  effect  of  the  statute  is  not  to  invalidate  the  policy, 
but  to  render  a  compliance  with  its  terms,  by  the  payment  of  pre- 
miums, unnecessary  to  the  maintenance  of  her  action. 

Neither  of  these  positions  can  be  supported.  The  prohibition  in 
the  statute  is  against  persons  acting  for  companies  that  have  not 
complied  with  the  prescribed  conditions.  Such  persons  alone  are 
made  subject  to  the  penalty. 

Whether  the  statute  was  meant  to  invalidate  policies  issued  by 
companies  in  contravention  of  its  provisions,  is  to  be  determined 
from  a  consideration  of  the  statute  as  a  whole. 

The  object  of  the  act  is  not  to  make  the  business  of  life  insur- 
ance unlawful.  The  statute  is  designed  for  the  protection  of  policy- 
holders and  others  dealing  with  insurance  companies.  To  this 
end,  it  is  made  unlawful  for  persons  to  act  on  behalf  of  such  com- 
panies until  the  provisions  of  the  statute  have  been  complied  with. 
But  we  do  not  think  it  was  intended  to  devolve  on  persons  dealing 
with  the  companies  the  duty  and  risk  of  ascertaining  whether  they 
had  complied  with  the  statute.  On  the  contrary,  it  seems  to  have 
been  the  intention  of  the  legislature  to  rely  on  the  penalties  im- 
posed as  sufficient  to  insure  such  compliance. 

In  regard  to  the  claim  that,  notwithstanding  the  company  is 
bound  by  the  policy,  yet  the  other  party  is  excused  from  perform- 
ing its  condition,  it  is  only  necessary  to  say  that  if  the  policy 


Digitized  by  VjOOQ IC 


UNION  MUTUAL  UFB  INS.  CO.  v.  McMILLBN.  615 

operated  at  all,  it  must  operate  according  to  its  terms.  The  plain- 
tifTs  action  is  founded  on  the  policy,  and  was  brought  to  enforce 
it  against  the  company.  The  liability  of  the  company,  under  the 
agreement,  cannot  be  separated  from  the  conditions  on  which  it 
was  made ;  and  in  undertaking  to  enforce  it,  the  plaintiff  is  bound 
to  show  that  these  conditions  have  been  performed. 

As  the  statute  does  not  render  the  policy  void,  the  main  questions 
arising  in  the  case  are : 

1.  Was  the  policy,  at  the  time  of  the  death  of  MoMillen,  a  valid 
and  subsisting  obligation  against  the  company  ? 

2.  If  it  was  not,  did  the  company  by  its  subsequent  conduct 
ratify  the  previously  unauthorized  acts  of  the  agent  in  receiving 
payment  of  the  premium  which  became  due  on  the  1st  of  December, 
1868  ? 

In  considering  the  first  question  it  is  to  be  observed  that  the 
body  of  the  policy  contains  a  provision  which  declares  that  the 
policy  is  made  and  accepted  upon  the  express  condition  that  if  the 
amount  of  any  annual  premium  is  not  fuHy paidy  on  the  day  pro- 
vided for,  then  the  policy  shall  become  null  and  void,  and  wholly 
forfeited ;  and  also  that  no  agent  of  the  company,  except  the  pres- 
ident or  secretary,  can  waive  such  forfeiture,  or  alter  that  or  any 
other  condition  of  the  policy. 

The  parties  were  at  liberty  to  contract  in  their  own  terms ;  and 
where  no  rule  of  law  or  of  public  policy  is  contravened,  the  terms 
thus  employed  must  furnish  the  standard  for  determining  their 
rights  under  the  contract. 

By  the  terms  of  this  policy,  full  payment  of  the  annual  premium 
on  the  day  provided  for,  was  necessary  to  its  renewal  or  continu- 
ance. As  a  consequence  of  the  failure  to  make  such  payment,  it 
is  expressly  declared  that  the  policy  shall  become  "  null  and  void, 
and  wholly  forfeited."  Hence,  if  there  was  no  authorized  exten- 
sion of  the  time  of  payment,  the  policy  had  ceased  to  be  operative 
long  before  the  termination  of  the  life  insured. 

This  brings  us  to  the  question  as  to  whether  Durkee,  the  agent, 
had  authority  from  the  company  to  extend  the  time  for  paying  the 
premium,  or  to  bind  the  company  by  receiving  it  after  default. 

It  is  declared  in  the  policy  that  no  agent  of  the  company,  except 
the  president  or  secretary,  can  exercise  such  authority.  Never- 
theless, it  was  competent  for  the  company  to  invest  Durkee,  or  any 
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Other  of  its  subordinate  agents,  with  like  authority,  if  it  saw  fit  to 
do  80. 

But  the  authority  must  exist  before  effect  can  be  given  to  the 
act  of  the  agent  varying  an  express  condition  of  the  policy,  after  it 
has  once  taken  effect. 

The  authority  may  be  express,  or  it  may  be  implied  from  tlie 
previous  dealing  between  the  company  and  its  agents,  or  from  other 
circumstances.  But  in  whatever  form  its  existence  is  asserted,  the 
burden  of  proving  it  is  on  the  party  claiming  the  benefit  of  its 
exercise. 

The  evidence  as  to  the  mode  of  doing  business  between  the 
company  and  the  agent,  is  limited  to  what  appears  in  the  state- 
ment. Nor  is  there  any  evidence  showing  the  system  or  method 
adopted  by  the  company  for  conducting  its  business  from  which 
the  authority  claimed  for  the  agent  can  be  inferred.  And  after 
careful  consideration  of  all  the  evidence  in  the  case,  we  are  unable 
to  discover  any  sufficient  ground  to  warrant  the  conclusion  that 
the  agent  was  authorized  to  extend  the  time  of  payment,  or  to 
bind  the  company  by  waiving  the  default. 

We  have  i^  hesitation  in  saying  that  there  is  sufficient  in  the 
case  to  show  that  it  was  the  duty  of  the  company  to  afford  the 
policy-holder  the  opportunity  of  paying  the  premium  at  Belle- 
fontaine,  where  the  agency  was  established  and  the  policy  taken. 
And  although  the  agent  was  absent  at  the  time  the  premium  be- 
came due,  it  does  not  appear  that  McMillen  was  ready  or  desirous 
to  pay  it  during  his  absence.  On  the  contrary,  on  the  agent's 
return,  which  occurred  within  a  few  days,  McMillen  had  the  op- 
portunity to  make  the  payment.  He  gave  his  notes  for  part  of 
the  premium,  but  neglected  then  to  pay  the  part  that  was  due  in 
money,  as  he  also  did  on  one  or  more  subsequent  occasions  when 
called  on  for  it.  The  consequence  was  that  the  policy,  at  the  time 
of  his  death,  did  not  subsist  as  a  valid  obligation  of  the  company. 

Nor  do  we  think  the  company,  under  the  circumstances,  can  be 
held  to  have  ratified  the  act  of  the  agent  in  receiving  payment 
after  the  policy  had  lapsed,  and  the  life  insured  had  ended. 

Ratification  by  the  company  implies  a  knowledge  on  its  part  of 
the  facts,  or  a  case  in  which  it  was  its  duty  to  know  them.  Durkee 
was  evidently  acting  in  the  interest  of  the  plaintiff  in  concealing 
the  facts  from  the  company.  This  is  apparent  from  the  circum- 
stances connected  with  the  receiving  of  the  money,  from  the  ante- 
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dating  of  the  receipt,  and  from  his  report  to  the  company.  There 
was  no  change  of  circumstances  between  the  time  the  money  was 
received,  and  the  time  it  was  tendered  back,  that  can  affect  the 
rights  of  the  parties. 

We  think  there  is  nothing,  therefore,  to  estop  the  company  from 
showing  the  facts,  and  it  is  apparent  that  as  soon  as  the  truth  be- 
came known  the  company  tendered  back  the  money. 

Neither  do  we  think  the  retaining  of  the  notes  by  the  company 
to  the  time  of  trial,  can  be  held  to  give  effect  to  the  policy.  The 
notes  and  the  policy  are  to  be  taken  together  as  parts  of  the  same 
transaction.  The  policy  is  expressly  referred  to  in  the  notes.  In 
the  premium  notes,  it  is  stipulated  that  their  acceptance  is  in  no  way 
to  affect  the  condition  of  the  policy  respecting  the  forfeiture  thereof. 

The  other  note  is  stated  to  be  given  in  part  payment  of  the 
annual  premium  on  the  policy ;  while  the  policy  itself  provides  that 
it  is  to  become  void,  if  the  annual  premium  is  not  fully  paid  at 
the  specified  time.  On  the  forfeiture  of  the  policy  the  considera- 
tion of  the  notes  failed,  and  they  ceased  to  be  collectible.  The 
failure  of  the  company  to  tender  them  back  was,  therefore,  a 
matter  of  no  materiality  to  the  rights  of  the  parties. 

There  are  cases,  no  doubt,  in  which  equity  would  relieve  against 
the  forfeiture  of  a  policy,  or  the  company  would  be  estopped  from 
insisting  upon  it.  But  the  evidence  does  not  bring  this  case  within 
either  class.  And  while  it  is  true  that  in  life  policies,  punctuality 
in  the  payment  of  the  premiums  is  of  the  substance  of  the  con- 
tract, yet  it  is  also  true  that  it  is  a  contract  eminently  requiring 
good  faith  both  on  the  part  of  the  company  and  of  the  policy- 
holder. 

The  motion  for  a  new  trial  ought  to  have  been  granted.  The 
judgment  will  therefore  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Court  of  Appeals  of  Kentucky. 
GRAVES  KT  AL.  r.  LEBANON  NATIONAL  BANK. 

A  National  Bank  is  not  boond  to  make  a  fornial  acceptance  of  a  cashier's  bond. 
Acceptance  will  be  presumed  from  the  presentation  to  and  retention  by  the  bank, 
and  the  entry  of  the  cashier  on  his  duties. 

The  sureties  of  a  cashier  are  liable  for  default  made  after  the  execution  of  their 
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bond,  althoagh  the  bank  may  have  pablished  accounts  of  its  affairs,  as  reqaired  by 
law,  which  were  untrue  and  calculated  to  mislead. 

The  directors  of  a  National  Bank  published  a  statement  of  the  condition  of  the 
bank,  showing  apparently  a  correct  and  prosperous  administration.  In  fact  the 
cashier  had  at  that  time  made  defaults  which  a  slight  degree  of  care  would  have 
discovered.  Shortly  after  the  publication  of  the  statement  the  cashier  filed  a  bond 
with  sureties.  On  the  subsequent  discovery  of  the  default  and  suit  against  the  sure- 
ties it  was  held,  that  the  bond  was  void  as  to  them,  having  been  based  on  misrep- 
resentations. 

SemhUy  It  will  be  preaumed  that  a  surety  under  such  circai&stances,  had  read 
and  acted  on  the  published  statement. 

This  was  an  action  on  a  surety's  bond. 

The  iebanon  National  Bank  organized  under  the  Act  of  Con- 
gress of  June  3d  1864,  and  commenced  business  about  the  8d  of 
August  1869,  when  one  Mitchell  was  selected  as  cashier,  and  was 
immediately  inducted  into  office.  Though  required  to  execute 
bond  immediately,  the  bond,  for  reasons  not  explained,  was  not 
delivered  until  about  the  1st  of  November  following.  In  June 
1870,  Mitchell  was  discovered  to  be  a  defaulter,  and  this  action 
was  brought  to  recover  the  amount  from  his  sureties.  The  defal- 
cations for  which  the  sureties  were  sought  to  be  held  liable  were 
alleged  to  have  occurred  between  the  14th  of  September  1869  and 
June  3d  1870.  The  court  below  adjudged  that  they  should  account 
for  such  as  occurred  before  the  acceptance  of  the  bond,  and  ren- 
dered judgment  against  them  for  $8089,  whereupon  they  appealed. 

The  opinion  of  the  court  was  delivered  by 

Lindsay,  J. — The  technical  defences  relied  on  are  not  noticed  fur- 
ther than  to  say  that  this  court  does  not  regard  it  as  essential  that 
banking  institutions,  doing  business  under  the  National  Currency 
Act,  shall  signify  their  acceptance  of  the  official  bonds  of  their  cash- 
iers by  a  written  memorandum  to  that  effect,  entered  upon  the  jour- 
nal or  minute-book  kept  by  their  directory.  The  acceptance  of  the 
bond  may  be  presumed  from  the  fact  that  after  it  has  been  submit- 
ted to  the  directory  for  approval,  it  is  retained  by  the  bank,  and 
the  cashier  permitted  to  enter  upon,  or  continue  in  the  discharge 
of  his  duties ;  and  that  it  was  presented  to  and  approved  by  the 
directory  may  be  established  by  oral  testimony:  12  Wheaton 
64  ;  3  Pickering  335 ;  2  Met.  (Mass.)  522  ;  1  Har.  &  G.  324,  and 
Morse  on  Banking  223. 

The  first  business  transacted  by  the  bank,  after  its  organization, 
was  the  purchase  of  the  assets  of  the  banking  firm  of  Burton,  Mitchell 
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k  Co.  Mitchell,  the  defaulting  cashier,  was  a  member  of  that 
firm,  and  had  been  acting  as  its  cashier.  The  National  Bank  ac- 
cepted from  Burton,  Mitchell  &  Co.,  bills  and  notes  represented  to 
amount  to  about  $51,000,  but  which,  in  point  of  fact,  amounted  to 
only  about  $39,000.  This  discrepancy  was  the  result  of  embezzle- 
ment by  Mitchell,  while  cashier  for  the  firm,  of  which  embezzlement 
Burton,  the  senior  member  of  the  firm,  and  afterwards  a  director 
of  the  National  Bank,  may  be  presumed  to  have  been  ignorant. 
The  directory  seems  to  have  relied  implicitly  upon  the  integrity 
of  Mitchell,  and  he  was  thereby  enabled  not  only  to  conceal  the 
frauds  practiced  on  Burton,  Mitchell  &  Co.,  but  by  such  conceal- 
ment to  commence  the  discharge  of  his  duties  as  cashier  of  the 
National  Bank  by  a  fraud  upon  it.  In  October  1869,  the  banking 
association,  pursuant  to  the  provisions  of  section  34  of  the  National 
Currency  Act,  and  the  amendment  thereto  of  March  8d  1869, 
made  a  report  to  the  comptroller  of  the  currency,  and  on  the  23d 
of  that  month  caused  it  to  be  published  in  the  Lebanon  Clarion, 
showing  in  detail  and  under  appropriate  heads  its  resources  and 
liabilities  at  the  close  of  business,  October  9th  1869.  This  report 
was  sworn  to  by  Mitchell  and  certified  to  be  correct  by  three 
members  of  the  directory.  Similar  reports  were  made  and  pub- 
lished in  the  same  newspaper  touching  the  condition  of  the  associa- 
tion on  the  22d  of  January,  24th  May,  and  9th  June  1870.  None 
of  these  reports  showed  embezzlements  by  the  cashier  or  any 
other  officer,  or  in  the  least  excited  suspicion,  but  on  the  contrary 
tended  to  inspire  the  public  with  confidence  in  the  prosperity  of 
the  association  and  in  the  integrity  of  those  to  whom  its  business 
affairs  were  committed. 

Appellants  plead  and  rely  upon  the  statements  thus  officially 
promulgated  by  the  officers  of  the  bank,  as  constituting  an  estoppel 
upon  it  to  assert  against  them  claims  that  can  not  be  established 
without  showing  that  these  official  reports,  made  and  published  in 
obedience  to  law,  were  not  true.  The  court  is  inclined  to  the  opin- 
ion that  they  can  not  claim  immunity  upon  account  of  any  report 
made  after  they  became  the  sureties  of  Mitchell.  The  reports  are 
sworn  to  by  him,  and  it  may  be  assumed,  that  upon  his  represen- 
tations, and  upon  what  appeared  from  the  books  of  the  association, 
as  kept  by  him,  the  directors  were  induced  to  certify  to  their  ac- 
curacy. The  directors  may  have  been  negligent  in  the  discharge 
of  their  duties,  and  this  negligence  may  have  enabled  Mitchell  for 
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the  time  to  misappropriate  the  funds  of  the  bank,  and  to  conceal 
its  true  condition  by  the  false  reports  made  to  the  Comptroller  of 
the  Currency,  and  by  false  entries  upon  the  books  of  the  bank ; 
but  this  negligence  can  not  avail  the  sureties  who  covenanted  that 
their  principal  should  "  well  and  truly  perform  the  duties'/  of  his 
position,  and  should  "  well  and  truly  account  for  all  moneys  and 
other  valuables  that  might  pass  through  his  hands."  Their  cove- 
nant is  unconditional,  and  no  failure  of  duty  on  the  part  of  the  di- 
rectors, short  of  actual  fraud  or  bad  faith,  can  be  deemed  sufficient 
to  exonerate  them  from  its  performance.  The  exaction  of  the  bond 
implies  that  the  association  was  not  wiljing  to  rely  alone  upon  the 
watchfulness  and  care  of  the  directory. 

There  is  a  question,  however,  arising  upon  the  facts  stated  in 
the  pleadings,  and  fully  sustained  by  the  proof,  the  decision  of 
which  it  seems  must  be  in  favor  of  the  sureties,  and  this  question 
being  decided  in  their  favor,  their  exoneration  from  liability  on 
account  of  Mitchell's  misconduct  while  acting  ns  appellee's  cashier, 
and  after  the  bond  was  delivered  and  accepted,  follows  as  a  neces- 
sary sequence.  There  is  no  principle  of  law  better  settled  than 
that  persons  proposing  to  become  sureties  to  a  corporation  for  the 
good  conduct  and  fidelity  of  an  officer  to  whose  custody  its  moneys, 
notes,  bills  and  other  valuables  are  intrusted,  have  the  right  to  be 
treated  with  perfect  good  faith.  If  the  directors  are  aware  of 
secret  facts  materially  affecting  and  increasing  the  obligation  of  the 
sureties,  the  latter  are  entitled  to  have  these  facts  disclosed  to  them, 
a  proper  opportunity  being  presented.  Morse  on  Banking  206. 
White  k  Tudor,  in  their  note  to  the  case  o{  Rees  v.  Barrvngton^  2 
Leading  Cases  in  Equity  S60,  state  the  rule  as  follows :  "  Wher- 
ever, therefore,  there  is  any  misrepresentation  or  even  concealment 
from  the  surety  of  any  material  fact  which,  had  he  been  aware  of, 
he  might  not  have  entered  into  the  contract  of  suretyship,  it  will 
thereby  be  rendered  invalid,  and  the  surety  will  be  discharged  from 
his  liabilities."  The  case  cited  fully  sustains  the  principle  as  stated. 
Mr.  Justice  Story  takes  even  broader  ground  :  "  Thus  if  a  party 
taking  a  guaranty  from  a  surety,  conceals  from  him  facts  which  go 
to  increase  his  risk,  and  suffers  him  to  enter  into  the  contract  under 
false  impressions  as  to  the  real  state  of  facts,  such  concealment  will 
amount  to  a  fraud,  because  the  party  is  bound  to  make  the  disclosure ; 
and  the  omission  to  make  it  under  6uch  circumstances  is  equivalent 
to  an  affirmation  that  the  facts  do  not  exist."  1  Story's  Eq.  215. 
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It  may  not  be  true  that  the  directors  of  the  Lebanon  Bank  had 
actual  knowledge  of  the  frauds  committed  by  Mitchell  while  cash- 
ier of  Burton,  Mitchell  &  Co.,  nor  of  the  false  entries  made  by  him 
on  the  books  of  the  institution  under  their  control,  in  order  to 
conceal  those  frauds,  but  it  is  true  that  either  with  or  without 
examination,  they  published  reports  of  the  affairs  of  the  institutlori. 
the  nature  if  not  the  necessary  effect  of  which  was  to  mislead  tiit- 
public.  It  can  not  be  doubted  that  these  reports  reached  the  eyes 
of  appellants,  who  all  residetl  in  or  near  Lebanon,  and  read  the 
local  paper  in  which  the  publications  were  made,  and  as  they  were 
each  large  stockholders  in  the  bank,  it  may  be  assumed  that  they 
read  and  examined  at  all  events  the  first  official  statement  made  by 
the  officers  of  that  institution.  If  it  could  be  shown  that  the  di- 
rectors were  cognisant  of  the  fraud  of  Mitchell,  committed  on  the 
first  day  of  his  connection  with  the  bank,  and  in  the  performance 
of  his  duty  as  cashier,  and  that  they  concealed  the  fact  from  ap- 
pellants, and  published  the  false  statement  of  October  9th  1869, 
there  could  be  no  doubt  that  the  concealment  and  publication 
would  amount  to  a  fraud  upon  the  sureties. 

It  is  proper,  however  to  consider  the  legal  effect  of  two  circum- 
stances connected  with  the  failure  of  the  directory  to  apprise  the 
sureties  of  the  fraud  of  Mitchell,  and  of  the  publication  of  October 
23d  in  the  Lebanon  newspapers.  The  first  is  that  those  directors 
who  were  witnesses  in  this  case,  state  that  they  were  not  apprised 
of  the  perpetration  of  the  fraud,  and  the  second  is  that  the  report 
of  October  9th  1869,  published  on  the  23d  of  that  month,  was  but 
a  statement  of  the  condition  of  the  affairs  of  the  bank,  as  shown  by 
its  books.  Upon  the  first  question  it  is  to  be  observed  that  several 
of  the  directors,  and  among  them  Burton,  of  the  former  firm  of 
Burton,  Mitchell  Co.,  were  not  sworn  at  all,  and  that  it  appears 
upon  the  journal  kept  by  the  directory,  as  of  date  August  8d  1869, 
that  "  The  bills  of  exchange  and  accounts  of  the  firm  of  Burton, 
Mitchell  &  Co.,  bankers,  having  been  submitted  for  examination, 
and  examined,  it  was  resolved  by  the  Board  of  Directors  to  receive 
the  same,  with  the  endorsement  of  Messrs.  Burton,  Mitchell  & 
Co.,  and  the  cashier  was  directed  to  transfer  the  same  to  the  books 
of  the  National  Bank.*'  From  the  depositions  of  the  president  of 
the  bank,  of  Wilson,  a  director,  and  of  Wilkins,  who  was  first  the 
clerk,  and  is  now  the  cashier  of  the  institution,  it  is  manifest  that 
the  most  cursory  examination  of  the  bills,  notes  and  accounts 
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turned  over  to  the  bank  by  Burton,  Mitchell  k  Co.,  would  have 
disclosed  a  deficit  of  more  than  $12,000.  The  proof  forces  the 
conclusion  that  the  directory  either  was  advised  of  this  discrepancy 
in  Mitchell's  account,  or  that  it  relied  on  his  representations  and 
the  endorsement  of  Burton,  Mitchell  k  Co.,  and  made  no  exami- 
nation, notwithstanding  the  notes,  bills  and  accounts  purchased 
"  amounted  to  more  than  half  as  much  as  the  capital  of  the  institution 
for  which  they  were  acting.  The  directors  may  not  have  been 
bound  to  notify  the  sureties  of  the  manner  in  which  this  transaction 
was  conducted,  but  certainly  the  latter  had  the  right,  under  the 
circumstances,  to  presume  that  in  the  first  business  transaction  of 
the  bank  involving  so  considerable  an  amount  the  directory  exer- 
cised at  least  slight  diligence,  and  this  presumption  was  greatly 
strengthened  by  the  published  report  appearing  on  the  28d  of 
October.  A  fraud  may  be  perpetrated  as  well  by  the  assertion  of 
facts  that  do  not  exist,  ignorantly  made  by  one  whom  the  person 
acting  Upon  the  assertion,  has  the  right  to  suppose  has  used  rea- 
sonable diligence  to  inform  himself,  as  by  concealing  facts  known 
to  exist,  which  in  equity  and  good  conscience  ought  to  be  made 
known. 

The  publication  as  to  the  resources  and  liabilities  of  the  bank  on 
the  9th  of  October  1869,  does  not  purport  to  have  been  made  firom  its 
books.  It  was  styled,  '^  Report  of  the  condition  of  the  National 
Bank  of  Lebanon  at  the  close  of  business  October  9th  1869,"  and 
there  is  nothing  in  it  to  indicate  that  it  was  founded  upon  the  books 
of  the  association,  but,  on  the  contrary,  the  clear  import  of  the 
language  used  is  that  it  exhibited  the  actual  condition  of  the  affairs 
of  the  bank.  Though  the  fbrms  furnished  by  the  comptroller  of 
the  currency  may  have  authorized  the  reports  to  be  made  out  from 
the  books,  yet  it  is  not  shown  that  the  sureties  knew  anything 
about  these  forms,  and  looking  to  the  law  defining  the  duties  as 
well  of  the  comptroller  as  of  the  officers  of  the  bank,  they  would 
acquire  no  such  information.  The  34th  section  of  the  Currency 
Act  as  amended,  requires  every  association  organized  under  its 
provisions  at  stated  times  to  make  reports  to  the  comptroller,  which 
^^  shall  exhibit  in  detail  and  under  appropriate  heads,  the  resources 
and  liabilities  of  the  association"  on  certain  five  specified  days  in 
each  year,  and  publish  these  reports  in  a  local  newspaper,  and 
authorizes  the  comptroller  to  call  for  special  reports  from  any 
association  whenever  in  his  judgment  it  shall  be  necessary,  ^'  in 


Digitized  by  VjOOQ IC 


GRAVES  BT  AL.  V,   LEBANON  NATIONAL  BANK.     628 

order  to  a  fall  and  complete  knowledge  of  its  condition."  It 
seems,  therefore,  that  before  the  delivery  and  acceptance  of  the 
cashier's  bond,  and  before  appellants  had  become  surety  for  his 
diligence,  honesty  and  fidelity,  the  association,  pursuant  to  the 
provisions  of  the  law  to  which  it  owed  its  existence,  published  to 
them  and  to  the  world  a  statement  of  its  condition,  from  which  it 
appeared  that  its  affairs  were  being  prudently  and  honestly  ad- 
ministered, and  from  which  they  and  the  public  had  the  right  to 
believe  that  the  cashier  to  whom  had  been  intrusted  the  money, 
notes,  and  valuables  of  the  bank,  had,  up  to  that  time,  acted  as  a 
trustworthy  person.  If  the  sureties  acted  upon  the  impression  thus 
created  by  the  affirmative  act  of  the  party  now  claiming  to  enforce 
the  stipulations  of  their  bond,  it  is  plain  that  they  should  be  dis- 
charged from  liability. 

We  have  already  decided  that  it  should  be  presumed  that  the 
sureties  did  read  and  examine  the  report  published  October  23d 
1869,  and  it  remains  to  be  determined  whether  the  bond  was  ac- 
cepted before  or  after  that  time.     It  bears  no  date  except  "  the  — 

day  of 1869."    The  legal  presumption,  therefore,  is  that  it  did 

not  become  binding  on  the  bondsmen  until  the  last  day  of  that 
year.  The  bank  fails  to  show  the  exact  date  of  this  delivery. 
One  of  the  directors  thinks  it  was  about  the  1st  of  October  1869, 
while  the  president  and  another  director  fix  it  at  about  the  1st  of 
November.  The  directory  itself  was  not  willing  to  fix  the  date  of 
the  acceptance  of  the  bond,  and,  in  an  order  entered  upon  its  min- 
ute book,  purporting  to  record  the  action  of  the  board  at  the  time 
of  its  approval,  neither  the  month  nor  the  day  is  given.  Consid- 
ering the  presumption  arising  from  the  want  of  specific  date  to  the 
bond,  and  the  preponderance  of  the  testimony  offered  by  the  bank 
itself,  we  conclude  that  it  was  not  accepted  earlier  than  the  1st  of 
November  1869,  about  one  week  after  the  publication  of  the  report 
of  October  9th  of  that  year. 

We  have,  therefore,  a  case  in  which  the  directory  of  the  bank 
held  out  to  others  as  a  trustworthy  officer  a  man  who  had  been 
guilty  of  repeated  embezzlements  and  frauds,  all  of  which  might 
have  been  discovered  by  the  exercise  of  slight  diligence.  However 
innocently  the  publication  tending  to  show  that  Mitchell  was  an 
honest  and  faithful  officer  may  have  been  made,  the  fact  remains 
that  the  public  had  the  right  to  act  upon  the  presumption  that  the 
three  directors,  attesting  the  accuracy  of  the  statement  contained 
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in  the  publication,  had  made  some  investigation,  at  least,  to  inform 
themselves  as  to  the  matters  to  which  it  related.  The  effect  of  the 
published  report  was  to  inspire  the  public  with  confidence  in  the 
officers  of  the  bank,  to  disarm  suspicion  and  to  prevent  inquiry. 

The  losses  occasioned  by  the  defalcation  of  Mitchell,  after  the 
acceptance  of  his  bond,  must  fall  either  on  the  association  or  his 
sureties.  The  latter  are  free  from  blame,  and  acted  with  reason- 
able prudence  and  discretion.  They  relied  upon  the  truth  of  rep- 
resentations made  by  those  having  the  right  to  speak  for  the  bank. 
These  representations  have  turned  out  to  be  untrue.  Had  the  sure- 
ties supposed  that  they  were  untrue,  it  cannot  be  suspected  that 
they  would  have  entered  into  the  contract  of  suretyship.  Such 
being  the  case,  the  contract  must  be  adjudged  invalid.  The  judg- 
ment against  the  sureties  is  reversed,  and  the  cause  remanded,  with 
instructions  to  dismiss  appellee's  cross-petition. 


United  States  Circuit  Court,  Eastern  District  of  Virginia, 
In  Bankruptcy. 

In  re  DANIEL  DECKERT,  a  Bankrupt. 

The  provision  of  the  Bankruptcy  Act  adopting  the  exemption  laws  of  the  sere- 
ral  states  has  been  sustained  on  the  ^ound  that  it  enacted  a  uniform  rule  that  such 
property  should  be  subject  to  its  operation  for  the  payment  of  debts,  as  was  liable 
to  judicial  process  for  the  same  purpose,  in  the  several  states. 

The  Amendatory  Act  of  March  3d  1873,  so  far  as  it  departs  from  this  rule  and 
attempts  to  exempt  property  specifiod  in  the  state  laws,  in  a  different  manner  or 
with  different  effect  from  that  of  the  laws  themselves,  is  a  violation  of  the  consti- 
tutional requirement  of  uniformity  and  therefore  void. 

Congress,  under  the  Reconstruction  Acts,  approved  the  Constitution  of  Virginia 
on  April  10th  1869,  and  ordered  it  to  bo  submitted  to  the  people.  On  July  6th 
1869  it  was  submitted  and  adopted  by  a  large  majority  of  the  people,  who  on  the 
same  day  elected  a  governor,  legislature  and  other  state  officers.  The  governor 
was  inaugurated  in  September  1869,  and  the  legislature  met  in  October  1869,  and 
passed  acts  ratifying  the  14th  and  15th  Amendments — all  of  these  preliminaries 
being  required  by  the  Reconstruction  Acts  before  the  admission  of  the  state  to  re- 
presentation in  Congress.  Congress,  on  January  26th  1870,  passed  an  act  admit- 
ting the  state  to  representation.  The  constitution  contained  a  provision  for  home- 
stead exemption,  but  this  was  not  applicable  to  debts  incurred  prior  to  the  time 
the  constitution  went  into  effect.  Held,  that  as  to  this  clause  the  constitution  went 
into  effect  on  the  day  of  its  ratification  by  the  people,  July  6th  1869. 

Deckbrt  was  adjudged  a  bankrupt  upon  his  own  petition  on  the 
Slat  of  March  1878.    An  assignee  was  appointed  May  16th  1878, 
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to  whom  his  real  and  personal  property  was  assigned  in  due  form. 
So  mach  of  the  personal  property  as  was  exempt  under  the  bank- 
rupt law  was  duly  set  off  by  the  assignee.  Its  value  was  estimated 
at  $337.75.  The  bankrupt,  however,  claimed  a  homestead  ex- 
emption in  the  real  property  under  the  provisions  of  the  constitu- 
tion and  laws  of  Virginia  and  the  Act  of  March  3d  1873,  amenda- 
tory of  the  Bankrupt  Law  ;  and  on  his  petition  the  District  Court 
of  the  Western  District  of  Virginia  ordered  such  homestead  to  be, 
set  off  to  him. 

Certain  judgment  and  other  creditors  now  filed  this  petition  for 
a  review  of  that  order. 

By  Art.  40,  of  the  Constitution  of  Virginia,  adopted  in  1869,  it 
was  provided  that  every  householder  or  head  of  a  family  should  be 
entitled,  in  addition  to  the  articles  then  exempt  from  levy  or  dis- 
tress for  rent,  to  hold  exempt  from  levy  and  sale  under  execution, 
&;c.,  issued  on  any  demand  for  any  debt  theretofore  or  thereafter 
contracted,  his  real  and  personal  property,  &c.,  to  the  value  of 
$2000,  to  be  selected  by  him.  An  act  of  the  General  Assembly 
of  Virginia,  approved  June  27th  1870,  gave  effect  to  this  provision 
by  prescribing  in  what  manner  and  upon  what  conditions  such 
householder  could  set  apart  and  hold  such  exemption. 

The  opinion  of  the  court  was  delivered  by 

Waitb,  C.  J. — [After  stating  the  claims  of  the  petitioning 
creditors.]  Under  the  bankrupt  law,  as  originally  enacted,  there 
was  exempted  from  the  assignment  of  property  required  to  be  made 
by  the  bankrupt  to  his  assignee,  among  other,  such  property  as 
was  exempt  from  levy  and  sale  under  execution  by  the  laws  of  the 
state  in  which  the  bankrupt  had  his  domicil  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  to  an  amount  not 
exceeding  that  allowed  by  such  state  exemption  laws  iu  force  in  the 
year  1864. 

By  an  amendatory  act,  passed  on  the  8th  June  1872,  this  pro- 
vision was  changed  so  as  to  give  the  bankrupt  the  benefit  of  ex- 
emptions under  laws  in  force  in  1871.  In  1872  the  Court  of 
Appeals  of  Virginia  unanimously  decided  (22  Gratt.  266),  that 
the  provision  of  the  Constitution  above  referred  to,  and  the  statute 
giving  effect  to  the  same,  so  far  as  they  applied  to  contracts  entered 
into,  or  debts  contracted  before  their  adoption,  were  in  violation 
of  the  Constitution  of  the  United  States,  and  therefore  void.  After 
Vol.  XXII.-^l 
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this  decision,  on  the  3d  March  1873,  Congress  passed  another  act 
in  the  following  words : 

Be  it  enacted^  &c.,  That  it  was  the  true  intent  and  meaning  of 
an  act  approved  June  8th  1872,  entitled,  &c.,  that  the  exemptions 
allowed  the  bankrupt  by  the  said  amendatory  act  should  and  it  is 
hereby  enacted  that  they  shall  be  the  amount  allowed  by  the  con- 
stitution and  laws  of  each  state  respectively  as  existing  in  the  year 
1871 ;  and  that  such  exemptions  be  valid  against  debts  contracted 
before  the  adoption  and  passage  of  such  state  constitution  and 
laws,  as  well  as  those  contracted  after  the  same,  and  against  liens 
by  the  judgment  or  decree  of  any  state  court,  any  decision  of  any 
such  court  rendered  since  the  adoption  and  passage  of  such  consti- 
tution and  laws  to  the  contrary  notwithstanding.'* 

The  first  question  which  presents  itself  for  our  consideration  is 
whether  the  Act  of  1873,  in  so  far  as  it  seeks,  in  the  administration 
of  the  bankrupt  law,  to  give  an  effect  to  the  exemption  laws  of  a 
state  different  from  that  which  is  given  by  the  state  itself,  is  con- 
Btitutional. 

Congress  has  power  to  "  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States."  (Constitution, 
art.  1,  sec.  8.)  A  bankrupt  law,  therefore,  to  be  constitutional, 
must  be  uniform.  Whatever  rules  it  prescribes  for  one  it  must  for 
all.  It  must  be  uniform  in  its  operations,  not  only  within  a  state, 
but  within  and  among  all  the  states.  If  it  provides  that  property 
exempt  from  execution  shall  be  exempt  from  assignment  in  one 
state,  it  must  in  all.  If  it  specially  sets  apart  for  the  use  of  the 
bankrupt  certain  property,  or  certain  amounts  of  property  in  one. 
state,  without  regard  to  exemption  laws,  it  must  do  the  same  in 
all.  If  it  provides  that  certain  kinds  of  property  shall  not  be  as- 
sets under  the  law  in  one  place,  it  must  make  the  same  provision 
for  every  other  place  within  which  it  is  to  have  effect. 

The  power  to  except  from  the  operation  of  the  law  property 
liable  to  execution  under  the  exemption  laws  of  the  several  states, 
as  they  were  actually  enforced,  was  at  one  time  questioned,  upon 
the  ground  that  it  was  a  violation  of  the  constitutional  require- 
ment of  uniformity,  but  it  has  thus  far  been  sustained,  for  the  rea- 
son that  it  is  made  a  rule  of  the  law,  to  subject  to  the  payment  of 
debts  under  its  operation  only  such  property  as  could  by  judicial 
process  be  made  available  for  the  same  purpose.  This  is  not  un- 
just, as  every  debt  is  contracted!  with  reference  to  the  rights  of  the 
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parties  thereto  under  existing  exemption  laws,  and  no  creditor  can 
reasonably  complain  if  he  gets  his  full  share  of  all  that  the  law,  for 
the  time  being,  places  at  the  disposal  of  creditors.  One  of  the 
effects  of  a  bankrupt  law  is  that  of  a  general  execution  issued  in 
favor  of  all  the  creditors  of  the  bankrupt,  reaching  all  his  property 
subject  to  levy,  and  applying  it  to  the  payment  of  all  his  debts 
according  to  their  respective  priorities.  It  is  quite  proper,  therefore, 
to  confine  its  operation  to  such  property  as  other  legal  process 
could  reach.  A  rule  which  operates  to  this  effect  throughout  the 
United  States  is  uniform  within  the  meaning  of  that  term,  as  used 
in  the  Constitution. 

The  Act  of  1878  goes  further,  and  excepts  from  the  operation 
of  the  assignment  not  only  such  property  as  was  actually  exempted 
by  virtue  of  the  exemption  laws,  but  more.  It  does  not  provide 
that  the  exemption  laws  as  they  exist  shall  be  operative  and  haVe 
effect  under  the  bankrupt  law,  but  that  in  each  state  th^  property 
ipecified  in  such  laws,  whether  actually  exempted  by  virtue  thereof 
or  not,  shall  be  excepted.  It  in  effect  declares  by  its  own  enact- 
ment, without  regard  to  the  laws  of  the  states,  that  there  shall  be 
one  amount  or  description  of  exemption  in  Virginia  and  anothdr 
in  Pennsylvania.  In  this  we  think  it  is  unconstitutional,  and  there- 
fore void.  It  changes  existing  rights  between  the  debtor  and  the 
creditor.  Such  changes,  to  be  warranted  by  the  Constitution, 
must  be  uniform  in  their  operation.  This  is  not.  The  conse- 
quence is  that  the  Act  of  1872  remains  unchanged,  notwithstand- 
ing its  attempted  amendment  in  1873. 

The  Act  of  1872  gives  effect  to  the  exemption  laws  of  Virginia 
as  they  existed  in  1871.  The  particular  law  under  which  the  bank- 
rupt in  this  case  claims  his  exemption  was  passed  in  1870;  it  does 
not  apply  to  contracts  made  or  debts  incurred  previous  to  the  time 
the  new  Constitution  went  into  effect.  That  certainly  was  not 
before  July  6th  1869,  and  the  debts  due  to  Smith,  Wanderlink,  ; 
and  Schindel  yrere  all  incurred  previous  to  that  date.  That  of 
Smith  dates  from  the  time  the  note  was  given  upon  which  his  judg- 
ment was  rendered,  that  of  Schindel  from  the  making  of  the  con- 
tract out  of  which  the  indebtedness  arose,  and  that  of  Wanderlink 
from  the  time  of  the  execution  of  the  note  which  he  holds.  As 
against  these  creditors  the  bankrupt  is  not  entitled  to  the  benefit 
of  the  exemption.  ^ 

The  claim  of  Roberts  &  Co.  requires  ns  to  determine  at  what 
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time  the  ConstitutioDy  as  far  as  it  relates  to  the  provision  in  ques- 
tion, took  effect.  It  is  claimed  by  the  bankrupt  that  this  was  on 
tiie  6th  July  1869,  when  the  Constitution  was  ratified  by  the 
people,  and  by  the  creditors  that  it  was  postponed  until  the  26th 
of  January  1870,  when  the  act  was  approyed  admitting  the  state 
to  representation  in  Congress.  The  contract  upon  which  Roberts 
&;  Co.  base  their  claim  was  made,  as  has  been  seen,  on  the  15th  of 
November  1869. 

This  Constitution  was  adopted  in  accordance  with  the  provisions 
of  the  reconstruction  acts  of  Congress.  These  acts  provided  in 
substance  that  when  the  people  of  the  rebel  states  should  have 
formeda  constitution  in  conformity  with  the  Constitution  of  the 
United  States,  and  should  have  done  certain  other  things  named, 
such  state  should  be  entitled  to  representation  in  Congress.  It 
was  also  further  provided  that  until  the  people  of  any  of  such  states 
should  be  by  law  admitted  to  representation  in  Congress,  any  civil 
government  which  might  exist  therein  should  be  deemed  provisional 
only,  and  in  all  respects  subject  to  the  paramount  authority  of  the 
United  States,  at  any  time  to  abolish,  modify,  control,  or  supersede 
the  same. 

In  pursuance  of  these  acts,  a  convention  duly  elected  assembled 
in  Richmond  on  the  3d  of  December  1867,  and  proceeded  forth- 
with to  frame  a  constitution,  which  was  certified  to  Congress  as 
required  by  Jaw,  and  thereupon  an  act  was  passed  by  Congress 
and  approved  on  the  10th  of  April  1869,  authorizing  its  submis- 
sion to  a  vote  of  the  people,  and  an  election  of  the  state  officers 
provided  for  and  of  members  of  Congress.  The  same  act  provided 
tiiat  if  the  Constitution  should  be  ratified  at  such  election,  the  legis- 
lature of  the  state  then  elected  should  assemble  at  the  capital  of  the 
state  on  the  fourth  Tuesday  after  the  promulgation  of  the  ratifi- 
cation,  and  that  before  the  state  should  be  admitted  to  representa- 
tion in  Congress,  the  legislature  that  might  thereafter  be  lawfully 
organized,  should  ratify  the  fifteenth  amendment  proposed  by 
Congress  to  the  Constitution  of  the  United  States,  and  all  the 
proceedings  under  the  act  should  be  approved  by  Congress. 

Under  the  provision  of  these  several  acts  the  President  of  the 
United  States  issued  his  proclamation,  designating  the  6th  July 
1869,  as  the  time  for  submitting  the  Constitution  to  the  vote  of 
the  people.  On  that  day  the  vote  was  taken,  and  resulted  in  an 
almost  unanimous  ratification.    The  state  officers,  members  of 
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Congress,  and  members  of  the  General  Assembly  were  elected  at 
the  same  time.  Tho  governor^  thus  elected,  was  inangnrated  on 
the  21st  September  1869.  The  General  Assembly  met  on  the 
5th  of  October,  and  on  the  8  th  passed  acts  ratifying  the  fourteenth 
and  fifteenth  amendments.  It  then  adjourned  to  reassemble  after 
Congress  should  approve  this  action  of  the  people. 

On  the  26th  January  1870,  Congress  passed  an  act  admitting 
the  state  to  representation,  and  reciting  that  the  people  of  Vir- 
ginia Juzd  framed  and  adopted  a  constitution  of  state  government 
which  was  republican. 

From  this  it  will  appear  that  the  Constitution  was  adopted  and 
the  government,  partially,  at  least,  organized  under  it  previous  to 
the  15th  November  1869.  It  is  true  that  the  Constitution  was 
adopted  and  the  organization  made  to  obtain  admission  to  repre- 
sentation in  Congress,  but  it  is  equally  true  that  it  was  framed  and 
ratified  by  the  people  as  and  for  a  constitution  of  state  government. 
Admission  might  follow  its  adoption,  but  was  not  necessary  to  give 
it  effect.  On  the  contrary,  Congress  required  that  it  should  be- 
come operative  and  have  effect  before  the  admission  could  be 
granted. 

In  the  Act  of  April  10th  1869,  it  was  provided  that  at  the  time 
the  vote  upon  the  ratification  was  taken  there  should  be  an  election 
by  the  voters  of  member3  of  the  General  Assembly  and  all  the 
officers  of  state  provided  for  by  the  Constitution ;  that  if  the  Con- 
stitution should  be  ratified  the  legislature  should  assemble  at  the 
capitol  on  a  day  named,  and  that,  when  lawfully  organized,  it 
should  act  upon  the  ratification  of  the  proposed  amendments. 
There  certainly  could  be  no  lawful  action  by  a  legislature  under 
the  Constitution  unless  the  Constitution  was  in  force  at  the  time  the 
action  was  had.  That  Congress  understood  that  the  Constitution 
was  in  force  and  operative  at  the  time  of  the  admission  is  apparent 
from  the  terms  of  the  act  granting  such  admission.  In  that  it  was 
recited  that  the  people  of  Virginia  had  framed  and  adopted  a  con- 
pcitution  of  state  government  which  was  republican;  that  the 
lej^islature  elected  under  the  Constitution  had  ratified  the  four- 
teenth and  fifteenth  amendments,  the  performance  of  which  acts 
in  good  faith  was  a  condition  precedent  to  the  representation  of 
the  state  in  Congress,  and  because  this  had  been  done  such  rep- 
resentation was  permitted. 

It  is  true  that  the  government  was  not  fully  organized  in  all  its 
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departments  under  the  Constitution,  and  that  the  United  States 
retained  ita  supervisory  powers  under  the  reconstruction  acts,  until 
the  final  action  of  Congress.  Complete  organization  of  the  gov- 
ernment, however,  was  not  necessary  to  give  effect  to  the  Con- 
stitution, and  no  modification  of  the  particular  provision  now 
•  under  consideration  was  ever  attempted  by  the  United  States. 
The  government  established  by  the  people  remained  as  established 
until  actually  changed  by  the  United  States  in  the  exercise  of  its 
supervisory  powers. 

In  our  opinion  the  Constitution  of  Virginia  took  effect,  so  far 
as  it  related  to  the  provision  for  exemptions,  on  the  6th  of  July 
1869 — the  day  of  its  ratification  by  the  people.  It  follows  that 
the  exemption  laws  passed  to  give  effect  to  that  are  to  become 
operative  for  the  benefit  of  its  citizens  from  that  date.  As  against 
Roberts  &  Co.,  therefore,  the  bankrupt  is  entitled  to  his  home- 
stead. 

The  order  of  the  District  Court  allowing  an  assignment  of  the 
homestead  as  against  the  claims  of  Smith,  Wanderlink  and  Schin- 
del  is  reversed,  but  it  is  affirmed  as  against  that  of  Roberts  &  Co. 

Bond,  J.,  concurred. 


Circuit  Court  ef  the  United  States.     District  of  Louisiana. 
THE  UNITED  STATES  i^.  CRUIKSHANK  it  al. 

Where  rights  of  individual  citizens  are  not  derived  originally  from  the  Constito- 
tfon,  but  are  part  of  the  political  inheritakice  from  the  mother  country,  the  power 
of  Congress  docs  not  extend  to  the  enactment  of  positive  laws  for  the  protection 
of  such  rights,  but  only  to  the  prevention  of  the  states  from  violation  of  them. 

But  where  a  right  is  derived  from  the  Constitution  and  affirmative  legislation  is 
necessary  to  secure  it  to  the  citizen,  then  Ctmgress  may  pass  positive  laws  for  the 
enforcement  of  the  right  and  for  the  punishment  of  individuals  who  interfere 
with  a.  . 

These  principles  apply  to  the  1 4th  Amendment  equally  with  the  rest  of  the 
Constiturion,  and  there  can  be  no  constitutional  legislation  under  that  amendment 
for  directly  enforcing  the  privileges  und  immunities  of  citizens  of  the  United 
States  by  original  proceedings  in  the  Federal  courts',  where  the  only  conRtitational 
guaranty  of  such  privileges  is  that  no  state  shall,  pass  any  law  to  abridge  them, 
and  where  the  state  has  in  fact  passed  no  such  laws. 

The  13th  Amendment  gave  Congress  power  to  pass  positive  laws  for  doipg  away 
with  slavery,  but  it  did  not  give  power  to  pass  laws  for  the  punishment  of  ordinary 
crimes  against  the  colored  race  any  more  than  against  any  other  race.  That 
power  lemains  to  the  states.       '  ./. 
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Toconstitate  an  offence  of  which  Congress  and  the  Federal  conrts  can  take  cog- 
nisance under  this  amendment,  there  must  be  a  design  to  injure  a  person  or  deprive 
him  of  his  right,  bj  reason  of  his  race,  color  or  previous  condition  of  servitude. 

The  15th  Amendment  confers  no  right  to  vote.  That  is  the  exclusive  preroga- 
tive of  the  states.  It  does  confer  a  right  not  to  be  exclncted  from  voting  by  reason 
of  race,  color  or  previous  condition  of  8ervit4ide,  and  this  is  all  the  right  that 
Congress  can  enforce. 

SembUy  Congress  may  pass  laws  to  protect  this  right  under  the  I5th  Amend- 
ment from  individual  violation,  although  the  laws  of  the  state  are  not  repu^UHut 
to  the  amendment. 

But  offences  against  the  right  to  vote  are  not  cognisable  under  the  power  of 
Congress,  unless  they  have  as  a  motive  the  race,  color  or  previous  condition  of 
servitude  of  the  party  who$>e  right  is  assailed. 

The  toar  of  race^  whether  it  assumes  the  dimensions  of  civil  strife  and  domestic 
violence,  or  is  limited  to  private  outrage,  is  subject  to  the  jurisdiction  of  the 
United  States,  but  outrage  or^violence,  whether  against  colored  people  or  white 
people,  which  lacks  this  motive  and  springs  from  the  ordinary  impulse  of  crime, 
is  within  the  sole  jurisdiction  of  the  individual  state,  unless  the  latter  by  its  laws 
denies  to  any  race  the  full  equality  of  protection. 

An  indictment  for  conspiracy  to  interfere  with  the  right  peaceably  to  assemble, 
&c.,  or  with  the  right  to  bear  arms,  or  <*  to  deprive  certain  citisens  of  African 
descent  of  their  lives  and  liberties  without  due  process  of  law,"  where  the  state 
has  not  passed  any  law  interfering  with  such  rights  or  denying  equarprotection  to 
all  its  citi^ns,  is  not  sustainable  in  a  United  States  court  under  any  law  that  Con- 
gress had  power  to  pass. 

An  indictment  for  conspiracy  to  deprive  certain  citisens  of  African  descent  of 
the  free  exercise  and  enjoyment  of  the  right  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property  which  is  enjoyed  by 
white  citizens,  does  not  in  tlie  absence  of  a  specific  allegation  of  a  design  to  deprive 
the  injured  persons  of  their  rights  on  account  of  their  race,  color  or  previous  con- 
dition o(  servitude,  charge  any  offence  cognisable  in  a  United  States  court. 

SembU,  such  an  indictment  is  also  bad  for  vagueness. 

The  Act  of  Congress  of  May  31st  1870,  commonly  called  the  Enforcement  Act, 
so  far  as  it  assumes  to  regulate  the  right  to  vote,  is  beyond  the  scope  of  the  15th 
Amendment  and  void.  And  an  indictment  under  it  for  conspiracy  to  hinder  cer- 
tain citizens  of  African  descent  in  the  exercise  of  their  right  to  vote,  cannot  be 
sustained  in  a  United  States  court  without  an  allegation  that  the  conspiracy  was  to 
hinder,  &c.,  by  reason  of  their  race,  color  or  previous  condition  of  servitude. 

This  was  an  indictment  founded  on  the  6th  and  7th  sections  of  the 
Act  of  Congress  approved  May  3 1st  1870,  entitled  **  An  Act  to  enforce 
the  right  of  citizens  of  the  United  States  to  vote  in  the  several  states 
of  this  Union,  and  for  other  purposes."  It  contained  two  distinct 
series  of  counts,  in  one  of  which  the  defendants  were  charged  with  having 
unlawfully  and  feloniously  banded  [or  conspired]  together  U)  intimidate 
certain  persons  of  African  descent  (specified  by  name),  and  thereby  to 
hinder  and  prevent  them  in,  and  deprive  them  of,  the  free  exercise  and 
enjoyment  of  certain  supposed  constitutional  rights  and  privileges,  re- 
spectively specified  in  the  several  counts  of  the  indictment,  such  as,  in 
one  OQunt,  the  right  peaceablv  to  assemble  themselves  together;  in 
another,  the  right  to  keep  and  bear  arms ;  in  a  third,  the  right  to  be 
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protected  against  deprivation  of  life,  liberty  and  property  without  due 
process  of  law ;  in  a  fourth,  the  right  to  the  full  and  equal  benefit  of  the 
laws ;  in  another,  the  right  to  vote,  &c  The  second  series  of  couoto 
charged  murder  in  addition  to,  and  whilst  carrying  out,  the  coospiracies 
charged.  Three  of  the  defendants,  Oraikshank,  Hadnot,  and  Irwin, 
were  convicted  of  conspiracy  under  the  first  series  of  counts,  which  were 
founded  on  the  sixth  section  of  the  act,  and  now  moved  in  arrest  of 
judgment. 

Bradley,  J. — ^The  main  ground  of  objection  is  that  the  Act  of  1870 
\a  municipal  in  its  character,  operating  directly  on  the  conduct  of  indi- 
viduals, and  taking  the  place  of  ordinary  state  legislation  ;  and  that 
there  is  no  constitutional  authority  for  such  an  act,  inasmuch  as  the 
state  laws  furnish  adequate  remedy  for  the  alleged  wrongs  committed. 

It  cannot,  of  course,  be  denied  that  express  (>ower  is  given  to  Congress 
to  enforce  by  appropriate  legislation  the  1 3th,  14th  and  15th  Amendments 
of  the  Constitution,  but  it  is  insisted  that  this  act  does  not  pursue  the 
appropriate  mode  of  doing  this.  A  brief  examination  of  it«  provisions  is 
necessary  more  fully  to  understand  the  form  in  which  the  questions  arise. 

The  first  section  provides  that  all  citizens  of  the  United  States,  other- 
wise qualified,  shall  be  allowed  to  vote  at  all  elections  in  any  state, 
coupty,  city,  township,  &c.,  without  distinction  of  race,  color,  or  previous 
condition  of  servitude,  any  constitution,  law,  custom  or  usage  of  any 
state  or  territory  to  the  contrary  notwithstanding. 

This  is  not  quite  the  converse  of  the  14th  Amendment.  That  amend- 
ment does  not  establish  the  right  of  any  citizens  to  vote :  it  merely 
declares  that  race,  color  or  previous  condition  of  servitude  shall  not 
exclude  them.  This  is  an  important  distinction,  and  has  a  decided  bear- 
ing on  the  questions  at  issue. 

The  second  section  requires  that  equal  opportunity  shall  be  given  to 
all  eitizens,  without  distinction  of  race,  color  or  previous  condition  of 
servitude,*  to  perform  any  act  required  as  a  prerequisite  or  qualification 
for  voting,  and  makes  it  a  penal  offence  for  officers  and  others  to  refuse 
or  omit  to  give  such  equal  opportunity. 

The  third  section  makes  the  offer  to  perform  such  preparatory  act,  if 
not  performed  by  reason  of  such  wrongful  act  or  omission  of  the  officers 
or  others,  equivalent  to  performance  ;  and  makes  it  the  duty  of  inspectors 
or  judges  of  election,  on  affidavit  of  such  offer  being  made,  to  receive  the 
party's  vote ;  and  makes  it  a  penal  offence  to  refuse  to  do  so. 

These  three  sections  relate  to  the  right  secured  by  the  15th  Amend- 
ment. 

The  fourth  section  makes  it  a  penal  offence  for  any  person,  by  force, 
bribery,  threats,  &o.,  to  hinder  or  prevent,  or  to  conspire  with  others  to 
hinder  or  prevent  any  citizen  from  performing  any  preparatory  act  re- 
quisite to  qualify  him  to  vote,  or  from  voting  at  any  election. 

This  section  does  not  seem  to  be  bused  on  the  15th  Amendment,  nor 
to  relate  to  the  specific  right  secured  thereby.  It  extends  far  beyond 
the  soope  of  the  amendment,  as  will  more  fully  appear  hereafter. 

The  fifth  section  makes  it  a  penal  offence  for  any  person  to  prevent, 
or  attempt  to  prevent,  hinder,  or  intimidate  any  person  from  exercising 
the  right  of  suffrage,  to  whom  it  is  secured  by  the  15th  Amendment,  by 
means  of  bribery,  threats,  or  threats  of  depriving  of  occupation,  or  of 
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ejecting  from  lands  or  tenements,  or  of  refusing  to  renew  a  lease,  or  of 
yiolenee  to  saoh  person  or  his  family. 

The  sixth  section,  under  which  the  first  sixteen  counts  of  the  indict- 
ment are  framed,  contains  two  distinct  clauses }  the  first  djBclares  that 
^^  if  two  or  more  persons  shall  hnnd  or  conspire  together,  or  go  in  dis- 
guise upon  the  public  highway,  or  upon  the  premises  of  another  with  in- 
tent [to  violate  any  provision  of  this  act,]  such  persons  shall  be  held 
guilty  of  felony."  Of  course  this  would  include  conspiracy  to  prevent 
any  person  from  voting,  or  from  perfuriuing  any  preparatory  act  requisite 
thereto.  The  next  clause  has  a  larger  scope.  Repeating  the  introduc- 
tory and  concluding  words,  it  is  as  follows:  "If  two  or  more  persons 
shall  band  or  conspire  together,  or  ^o  in  disguise  upon  the  public  high- 
way, or  upon  the  premises  of  another  with  intent  [to  injure,  oppress, 
threaten  or  intimidate  any  citizen,  with  intent  to  preventtiT  hinder  his 
free  exercise  and  enjoyment  of  any  right  or  privilege  granted  or  secured 
to  him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,]  such  persons  shall  be  held  guilty  of 
felony."  Here  it  is  made  penal  to  enter  into  a  conspiracy  to  injure  or 
intimidate  any  citizen,  with  intent  to  prevent  or  hinder  his  exercise  and 
enjoyment  (not  merely  of  the  right  to  vote,  but)  of  any  right  or  privilege 
granted  or  secured  to  him  by  the  Constitution  or  laws  of  the  United 
States. 

The  question  is  at  once  suggested,  under  what  clause  uf  the  Constitu- 
tion does  the  power  to  enact  such  a  law  arise  ? 

It  is  undoubtedly  a  sound  proposition,  that  whenever  a  right  is  guar- 
anteed by  the  Constitution  of  the  United  States,  Congress  has  the  power 
to  provide  fbr  its  enforcement,  cither  by  implication  arising  from  the  cor- 
relative duty  of  government  to  protect,  wherever  a  right  to  the  citizen 
is  conferred,  or  under  the  general  power  (contained  in  art.  1,  sec.  8,  par. 
18)  **  to  make  all  laws  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in 
the  Gt>vemment  of  the  United  States,  or  any  department  or  officer 
thereof" 

It  was  on  the  principle  first  stated  that  the  Fugitive  Slave  Law  was  sus- 
tained by  the  Supreme  Court  of  the  United  States.  See  /Viyy  v.  Fenn- 
i^lvania^  16  Pet.  539.  The  Constitution  guaranteed  the  rendition  of 
fugitives  held  to  labor  or  service  in  any  state,  and.it  was  held  that  Con- 
gress had,  by  implication,  the  power  to  enforce  the  guaranty  by  legisla- 
tion. *'  They  require,"  says  Justice  Story,  delivering  the  opinion  of 
the  majority  of  the  court,  "  the  aid  of  legislation  to  protect  the  right,  to 
enforce  the  delivery,  and  to  secure  the  subsequent  possession  of  the 
slave.  If,  indeed,  the  Constitution  guarantees  the  right,  and  if  it  re- 
quires the  delivery  upon  the  claim  of  the  owner  (as  cannot  well  be 
doubted),  the  natural  inference  certainly  i.<>,  that  the  National  Govern- 
ment is  clothed  with  the  appropriate  authority  and  functions  to  enforce 
it.  The  fundamental  principle  applicable  to  all  cases  of  this  sort,  would 
seem  to  be,  that  where  the  end  is  required,  the  means  are  given  ;  and, 
where  the  duty  is  enjoined,  the  ability  to  perform  it  is  contemplated  to 
exist  on  the  part  of  the  functionaries  to  whom  it  is  intrusted.  The 
clause  is  found  in  the  National  Constitution,  and  not  in  that  of  any  state^ 
It  does  not  point  out  any  state  functionarie}>,  or  any  state  action  ([o  carry 
its  provisions  into  effect.     The  state,  therefore,  cannot  be  compelled  to 
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eDforoe  them,  &g.  The  natural,  if  not  the  necessary  condliision  is  thai 
the  National  Government,  in  the  absence  of  all  positive  provisions  to  the 
contrary,  is  bound,  through  its  own  departments,  legislative,  judicial  or 
executive,  as  the  case  may  require,  to  carry  into  efiFect  all  the  rights  and 
duties  imposed  upon  it  by  the  Constitution/' 

To  the  objection  that  the  power  did  not  fall  within  the  scope  of  the 
enumerated  powers  of  legislation  confided  to  Congress,  Justice  Story 
answers :  *<  Stripped  of  its  artificial  and  technical  structure,  the  argu- 
ment comes  to  this,  that,  although  rights  are  exclusively  secured  by,  or 
duties  are  exclusively  imposed  upon  the  National  Government,  yet,  un- 
less the  power  to  enforce  these  rights  or  to  execute  these  duties  can  be 
found  among  the  express  powers  of  legislation  enumerated  in  the  Con- 
stitution, they  remain  without  any  means  of  giving  them  e£fect  by  any 
Act  of  Congress,  and  they  must  operate  solely  propria  vi^ore,  however 
defective  may  be  their  operation  ;  nay,  even  although,  in  a  practical 
sense,  they  may  become  a  nullity  from  the  want  of  a  proper  remedy  to 
enforce  them,  or  to  provide  against  their  violation.  If  this  be  the  true 
interpretation  of  the  Constitution,  it  must,  in  a  great  measure,  fail  to 
attain  many  of  its  avowed  and  positive  objects  as  a  security  of  rights 
and  a  recognition  of  duties.  Such  a  limited  construction  of  the  Consti- 
tution has  never  yet  been  adopted  as  correct,  either  in  theory  or  practice." 
16  Pet.  615,  618. 

It  seems  to  be  firmly  established  by  the  unanimous  opinion  of  the 
judges  in  the  above  quoted  case  that  Congress  has  power  to  enforce,  by 
appropriate  legislation,  every  right  and  privilege  given  or  guaranteed  by 
the  Constitution.  The  method  of  enforcement,  or  the  legislation  appro- 
priate to  that  end;  will  depend  upon  the  character  of  the  right  conferred. 
It  may  be  by  the  establishment  of  regulations  for  attaining  the  object 
of  the  right,  the  imposition  of  penalties  for  its  violation,  or  the  institu- 
tion of  judicial  procedure  for  its  vindication  when  assailed,  or  when 
ignored  by  the  stiite  courts :  or  it  may  be  by  all  of  these  together.  One 
method  of  enforcement  may  be  applicable  to  one  fundamental  right,  and 
not  applicable  to  another. 

With  regard  to  those  acknowledged  rights  and  privileges  of  the  citizen, 
which  form  a  part  of  his  political  inheritance  derived  irom  the  mother 
country,  and  which  were  challenged  and  vindicated  by  centuries  of  stub- 
born resistance  to  arbitrary  power,  they  belong  to  him  as  his  birthright, 
and  it  is  the  duty  of  the  particular  state  of  which  he  is  a  citizen  to  pro- 
tect and  enforce  them,  and  to  do  nought  to  deprive  him  of  their  full  en- 
joyment. 

When  any  of  these  rights  and  privileges  are  secured  in  the  Consti- 
tution of  the  United  States  only  by  a  declaration  that  the  state  or  the 
United  States  shall  not  violate  or  abridge  them,  it  is  at  once  understood 
that  they  are  not  created  or  conferred  by  the  Constitution,  but  that  the 
Constitution  only  guarantees  that  they  shall  not  be  impaired  by  the  state, 
or  the  United  States,  as  the  case  may  be.  The  fulfilment  of  this  guaranty 
by  the  United  States  is  the  only  duty  with  which  that  government  is 
charged.  The  affirmative  enforcement  of  the  rights  and  privileges 
themselves,  unless  something  more  is  expressed,  does  not  devolve  upon 
it,  but  belongs  to  the  state  government  as  a  part  of  its  residuary  sov- 
ereignty. 

For  pxample,  when  it  is  declared  that  no  state  shall  deprive  any  per- 
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« 
son  of  life,  liberty  or  property  without  due  process  of  law,  this  declar*- 
lioQ  is  DOt  intended  as  guaranty  against  the  commission  of  murder, 
false  imprisonment,  robbery  or  any  other  crime  committed  by  individual 
malefactors,  so  as  to  give  Congress  the  power  to  pass  laws  for  the  pun- 
ishment of  such  crimes  in  the  several  states,  generally.  It  is  a  constitu- 
tional security  against  arbitrary  and  unjust  legislation  by  which  a  man 
may  be  proceeded  against  in  a  summary  manner  and  arbitrarily  arrested 
and  condemned,  without  the  benefit  of  those  time-honored  forms  of  pro- 
ceeding in  open  court  and  trial  by  jury,  which  is  the  clear  right  of  every 
freeman,  both  in  the  parent  country,  and  in  this.  It  is  a  guaranty  of  pro- 
tection against  the  acts  of  the  state  government  itself  It  is  a  guaranty 
against  the  exertion  of  arbitrary  and  tyrannical  power  on  the  part  of 
the  government  and  legislature  of  the  state,  not  a  guaranty  against  the 
commission  of  individual  offences ',  and  the  power  of  Congress,  whether 
implied  or  expressed,  to  legislate  for  the  enforcement  of  such  a  guaranty, 
does  not  extend  to  the  passage  of  laws  for  the  suppression  of  ordinary 
crime  within  the  states.  This  would  be  to  clothe  Congress  with  power  to 
pass  laws  for  the  general  preservation  of  social  order  in  every  state. 
The  enforcement  of  the  guaranty  does  not  require  or  authorize  Gon- 
'  gress  to  perform  the  duty  which  the  guaranty  itself  supposes  it  to  be  the 
duty  of  the  state  to  perform,  and  which  it  requires  the  state  to  perform. 
The  duty  and  power  of  enforcement  take  their  inception  from  the 
moment  that  the  state  fails  to  comply  with  the  duty  enjoined,  or 
violates  the  prohibition  imposed.  No  state  may  pass  a  law  impairing 
the  obligation  of  contracts.  Does  this  authorize  Congress  to  pass  laws 
for  the  general  enforcement  of  contracts  in  the  states?  Certainly  not. 
But  when  the  state  has  passed  a  law  which  violates  the  prohibition, 
Congress  may  provide  a  remedy.  It  did  so  in  the>25th  section  of  the 
Judiciary  Act  by  authorizing  an  appeal  to  the  Supreme  Court  of  the 
United  States  in  all  cases  where  a  constitutional  or  Federal  right  should 
be  denied  or  overruled  in  a  state  court. 

Again,  "  the  citizens  of  each  stat«  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  states.'^  But  this  does 
not  authorize  Congress  to  pass  a  general  system  of  municipal  law  for  the 
security  of  person  and  property,  to  have  effect  in  the  several  states  for 
the  protection  of  citizens  of  other  states  to  whom  the  fundamental  right 
is  guaranteed.  It  only  authorizes  appropriate  and  efficient  remedies  to 
be  provided  in  case  the  guaranty  is  violated. 

Where  affirmative  legislation  is  required  to  give  the  citizens  the  right 
guaranteed.  Congress  may  undoubtedly  adopt  it,  as  was  done  in  the  case  of 
the  Fugitive  Slave  Law,  and  as  has  been  done  in  later  times,  to  carry  into 
full  effect  the  13th  Amendment  of  the  Constitution  by  the  passage  of 
the  Civil  Rights  Bill,  as  will  be  more  fully  noted  hereafter.  But  with 
regard  to  mere  constitutional  prohibition  of  state  interference  with  es-  ^ 
tablished  or  acknowledged  privileges  and  immunities,  the  appropriate 
legislation  to  enforce  such  prohibitions  is  that  which  may  be  necessary 
or  proper  for  furnishing  suitable  redress  when  such  prohibitions  are  dis- 
regarded or  violated.  Where  no  violation  is  attempted,  the  interfer- 
ence of  Congress  would  be  officious,  unnecessary  and  inappropriate. 

The  bearing  of  these  observations  on  the  effect  of  the  several  recent 
amendments  of  the  Constitution,  in  conferring  legislative  power  upon 
Congress,  is  next  to  be  noticed. 

The  13th  Amendment  declares  that  neither  slavery  nor  involuntary 

Digitized  by  VjjOOQIC 


686  UNITED  STATSS  «.  CBUIKSHANK  bv  Ah. 

servitude,  except  as  a  punishmeot  for  crime,  shall  exist  within  the  United 
States  or  any  place  subject  to  its  jurisdiction,  and  that  Congress  shall 
have  power  to  enforce  this  article  by  appropriate  legislation. 

This  is  not  merely  a  prohibition  against  the  passage  or  enforcement 
of  any  law  iuBictiog  or  establishing  slavery  or  involuntary  servitude, 
but  it  is  a  positive  declaration  that  slacery  shall  not  exist.  It  prohibits 
the  thing.  In  the  enforcement  of  this  article,  therefore,  Congress  has 
to  deal  with  the  subject-matter.  If  an  amendment  had  been  adopted 
that  polygamy  should  not  exist  within  the  United  States,  and  a  similar 
power  to  entbrco  it  had  been  given  as  in  the  case  of  slavery,  Congress 
would  certainly  have  had  the  power  to  legislate  for  the  suppression  and 
punishment  of  polygamy.  So  undoubtedly,  by  the  13th  Amendment 
Congress  has  power  to  legblate  for  the  entire  eradication  of  slavery  in 
the  United  States.  This  amendment  had  an  affirmative  operatioo  the 
moment  it  was  adopted.  It  enfranchised  four  millions  of  slaves,  if,  in* 
deed,  they  had  not  previously  been  enfranchised  by  the  operation  of  the 
civil  war.  Congress,  therefore,  acquired  the  power  not  only  to  legiskte  for 
the  eradication  of  slavery,  but  the  power  to  give  full  effect  to  this  be- 
stownient  of  liberty  on  these  millions  of  people.  All  this  it  essayed  to  do 
by  the  Civil  Rights  Bill,  passed  April  9th  1866,  by  which  it  was  declared  ' 
that  all  persons  born  in  the  United  States,  and  not  subject  to  a  foreign 
power  (except  Indians  not  taxed),  should  be  citixens  of  the  United 
States,  and  that  such  citizens,  of  every  race  or  color,  without  any  regard 
to  any  previous  condition  of  slavery  or  involuntary  servitude,  should 
have  the  same  right  in  every  state  and  territory  to  make  and  enforce 
contracts,  to  sue,  be  parties  and  give  evidence,  to  inherit,  purchase, 
lease,  sell,  hold  and  convey  real  and  personal  property,  and  to  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property,  as  is  enjoyed  by  white  citixens,  and  should  be  subject  to  like 
punishment,  pains  and  penahiea,  and  to  none  other,  any  law,  &c.,  to  the 
contrary  notwithstanding. 

It  was  supposed  that  the  eradication  of  slavery  and  involuntary  ser- 
vitude of  every  form  and  description  required  that  the  slave  should  be 
made  a  citizen  and  placed  on  an  entire  equality  before  the  law  with  the 
white  citizen,  and  therefore,  that  Congress  had  the  power,  under  the 
amendment)  to  declare  and  effectuate  these  objects.  The  form  of  doing 
this,  by  extending  the  right  of  citizenship  and  equality  before  the  law 
to  persons  of  every  race,  and  color  (except  Indians  not  taxed,  oad  of 
course  excepting  the  white  race,  wKose  privileges  were  adopted  as  the 
standard),  although  it  embraced  many  persons,  free  colored  people  and 
others,  who  were  already  citizens  in  several  of  the  states,  was  necessary 
for  the  purpose  of  settling  a  point  which  had  been  raised  by  eminent 
authority,  that  none  but  the  white  mce  were  entitled  to  the  rights  of 
citizenship  in  this  country.  As  disability  to  be  a  citizen  and  enjoy 
equal  rights  was  deemed  one  form  or  badge  of  servitude,  it  was  supposed 
that  Congress  had  the  power,  under  the  amendment,  to  settle  this  point 
of  doubt  and  place  the  other  races  on  the  same  plane  of  privilege  aS 
that  occupied  by  the  white  race. 

Conceding  this  to  be  true  (which  I  think  it  is),  Congress  then  had 
the  right  to  go  further  and  to  enforce  its  declaration  by  passing  laws  for 
the  prosecution  and  punishment  of  those  who  should  deprive,  or  attempt 
to  deprive,  any  person  of  the  rights  thus  conferred  upon  them.  Without 
having  this  power  Congress  could  not  enforce  the  amendment. 
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It  cannot  be  doubted,  therefore,  that  Congress  hact  the  power  to  make 
it  a  penal  offence  to  conspire  to  deprive  u  person  of,  or  to  hinder  him  in, 
the  exercise  and  enjoyment  of  the  rights  and  privileges  conferred  by  the 
13th  Amendment  and  the  laws  thus  passed  in  pursuance  thereof. 

But  this  power  does  not  authorize  Congress  to  pass  laws  for  the  pun- 
ishment of  ordinary  crimes  and  offences  sigainst  persons  of  the  colored 
race  or  any  other  race.  That  belongs  to  the  state  government  alone. 
All  ordinary  murders,  robberies,  assaults,  thefts  and  offences  whatsoever 
are  cognisable  only  in  the  state  courts,  unless,  indeed,  the  state  should 
deny  to  the  class  of  persons  referred  to  the  equal  protection  of  the  laws. 
Then,  of  course,  Congress  could  provide  remedies  for  their  security  and 
protection.  But  in  ordinary  oases,  where  the  laws  of  the  state  are  not 
obnoxious  to  the  provisions  of  the  amendment,  the  duty  of  Congress  in 
the  creation  and  punishment  of  offences  is  limited  to  those  offences 
which  aim  at  the  deprivation  of  the  colored  citizen's  enjoyment  and 
exercise  of  his  rights  of  citizenship  and  of  equal  protection  of  the  laws 
because  of  his  race,  color  or  previous  condition  of  servitude. 

To  illustrate :  if  in  a  community  or  neighborhood  composed  principally 
of  whites,  a  citizen  of  African  descent,  or  of  the  Indian  race,  not  within 
the  exception  of  the  amendment,  should  propose  to  leose  and  cultivate 
a  farm,  and  a  combination  should  be  formed  to  expel  him  and  prevent 
him  from  the  accomplishment  of  his  purpose  on  acoount  of  his  race  or 
color,  it  cannot  be  doubted  that  this  would  be  a  case  within  the  power 
of  Congress  to  remedy  and  redress.  It  would  be  a  case  of  interference 
with  that  person's  exercise  of  his  equal  rights  as  a  citizen  because  of 
his  race.  But  if  that  same  person  should  be  injured  in  his  person  or 
property  by  any  wrongdoer  for  the  mere  felonious  or  wrongful  purpose 
of  malice,  revenge,  hatred  or  gain,  without  any  design  to  interfere  with 
his  rights  of  citizenship  or  equality  before  the  laws,  as  being  a  person 
of  a  different  race  and  color  from  the  white  raoe,  it  would  be  an  ordinary 
crime,  punishment  by  the  state  laws  only. 

To  constitute  an  offence,  therefore,  of  which  Congress  and  the  courts 
of  the  United  States  have  a  right  to  take  cognisance  under  this  amend- 
ment, there  must  be  a  design  to  injure  a  person,  or  deprive  him  of  his 
equal  right  of  enjoying  the  protection  of  the  laws,  by  reason  of  his  race, 
color  or  previous  condition  of  servitude.  Otherwise  it  is  a  case  exclu- 
sively within  the  jurisdiction  of  the  state  and  its  courts. 

I  will  next  consider  the  effect  of  the  15th  Amendment,  to  enforce 
which  the  law  under  consideration  was  primarily  framed.  The  amend- 
ment declares,  that  '^  the  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United  States,  or  by  any  state, 
on  account  of  race,  color  or  previous  condition  of  servitude,"  and  power 
is  given  to  Congress  to  enforce  the  amendment  by  appropriate  legisla- 
tion. Although  negative  in  form,  and  therefore,  at  first  view,  apparently 
to  be  governed  by  the  rule  that  Congress  had  no  duty  to  perform  until 
the  state  has  violated  its  provisions,  nevertheless  in  substance,  it  confers 
a  positive  right  which  did  not  exist  before.  The  language  is  peculiar. 
It  is  composed  of  two  negatives.  The  right  shall  not  be  denied.  That 
is,  the  right  ehaU  he  enjoyed ;  the  right,  namely,  to  be  exempt  from  the 
disability  of  race,  color  or  previous  condition  of  servitude,  as  respects 
the  right  to  vote.  In  terms  it  has  a  general  application  to  all,  but  the 
history  of  the  events  out  of  which  the  amendment  grew,  shows  that  it 
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was  principally  intended  to  confer  upon  colored  citizens  the  right  of 
suffrage.  The  majority  of  the  court  in  the  i^cent  Slaughter  House 
cases  say  :  *'  In  the  light  of  the  history  of  these  amendments,  and  tke 
pervading  purposes  of  them,  which  we  have  already  discussed,  it  is  not 
difficult  to  give  a  meaning  to  this  clause."  (Speaking  of  that  clause  iu 
the  14th  Amendment  which  prohibits  the  states  from  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.)  "  The 
exi>tence  of  laws  in  the  states  where  the  newly  emancipated  negroes 
''  exi>ted,  which  discriminated  with  gross  injustice  and  hardship  again5<t 
them  as  a  class,  was  the  evil  to  bo  remedied  by  this  clause,  and  by  it 
such  laws  are  forbidden."  *****  We  doubt  very  much  whether  any 
action  of  a  state  not  directed  by  way  of  discrimination  against  the 
ncj;;roes  as  a  class,  or  on  account  of  their  race,  will  ever  be  held  to 
come  within  the  purview  of  this  provision  :"  16  Wall.  81. 

Whether  this  suggestion  of  the  court,  that  the  recent  amendments 
were  intended  for  the  benefit  of  the  African  race  alone,  be  accepted  or 
not,  it  is  manifest  that  the  15th  Amendment  was  primarily  and  princi- 
pally intended  for  their  benefit,  and  that  it  does  have  the  affirmative 
effect  before  stated  of  conferring  upon  them  an  equal  right  to  vote  with 
that  enjoyed  by  white  citifeens.  It  was,  in  fact,  a  constitutional  exten- 
sion of  the  Civil  Rights  Bill  passed  in  1866,  conferring  upon  the  emanci- 
pated slave  (as  well  as  all  persons  of  his  race)  another  specific  right  in 
addition  to  those  enumerated  in  that  bill ;  and  it  is  to  be  interpreted  on 
the  same  general  principles. 

But  whilst  the  amendment  has  the  effect  adverted  to,  it  must  be  re- 
membered that  the  right  conferred  and  guaranteed  is  not  an  absolute^ 
but  a  relative  one.  It  does  not  confer  the  right  to  vote.  That  is  the 
prerogative  of  the  state  laws.  It  only  confers  a  right  not  to  be  ex- 
cluded from  voting  by  reason  of  race,  color  or  previous  condition  of 
servitude,  and  this  u  aU  the  right  that  Congress  can  enforce.  It  confers 
upon  citizens  of  the  African  race  the  sailie  right  to  vote  as  white  citizens 
possess.  It  makes  them  equal.  This  is  the  whole  scope  of  the  amend- 
ment. The  powers  of  Congress,  therefore,  are  confined  within  this 
scope. 

The  amendment  does  not  confer  upon  Congress  any  power  to  regulate 
elections  or  the  right  of  voting  where  it  did  not  have  that  power  before, 
except  in  the  particular  matter  specified.  It  does,  however,  confer  upon 
Congress  the  right  of  enforcing  the  prohibition  imposed  against  ex- 
cluding citizens  of  the  United  States  on  account  of  race,  color  or  pre- 
vious condition  of  servitude.  Before  the  amendment  Congress  had  th<' 
power  to  regulate  elections  and  the  right  of  voting  in  the  District  of  . 
Columbia  and  in  the  territories,  and  to  regulate  (by  altering  any  regula- 
tions made  by  the  state)  the  time,  place  and  manner  of  holding  elections 
for  senators  and  representatives  in  the  several  states.  It  has  that  power 
still,  subject  to  the  prohibition  of  the  amendment.  Also,  before  the 
amendment,  the  states  had  the  power  to  regulate  all  state  elections  and 
the  right  of  voting  therein.  They  have  that  power  still,  subject  to  the 
prohibition  of  the  amendment  and  the  right  of  Congress  to  enforce  it. 
Congrei's  has  not  acquired  any  additional  right  to  regulate  the  latter 
elections,  or  the  right  of  voting  therein,  which  it  did  not  possess  before, 
except  the  power  to  enforce  the  prohibition  imposed  on  the  states,  and 
the  equal  right  acquired  by.  all  races  and  colors  to  vote. 
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The  manner  in  which  the  prohibition  (or  the  equal  right  to  vote) 
may  be  enforced,  is,  of  course,  the  question  of  principal  interest  in  this 
inquiry. 

When  the  right  of  citizens  of  the  United  States  to  vote  is  denied  or 
abridged  by  a  state  on  account  of  their  race,  color  or  previous  condition 
of  servitude,  either  by  withholding  the  right  itself  or  the  remedies  which 
are  given  to  other  citizens  to  enforce  it,  then,  undoubtedly,  Congress 
bus  the  power  to  pass  laws  to  directly  enforce  the  right  and  punish  in- 
dividuals for  its  violation,  because  that  would  be  the  only  appropriate 
and  efficient  mode  of  enforcing  the  amendment.  Congress  cannot  with 
any  propriety,  or  to  any  good  purpose,  pass  laws  forbidding  the  state 
legislature  to  deny  or  abridge  the  right,  nor  declaring  void  any  state 
legislation  adopted  for  that  end.  The  prohibition  is  already  in  the  con- 
stitutional amendment,  and  laws  in  violation  of  it  are  absolutely  void 
by  virtue  of  that  prohibition.  So  far  as  relates  to  rendering  null  and 
void  the  obnoxious  law,  it  is  done  already ;  but  that  does  not  help  the 
person  entitled  to  vote.  By  the  supposition  the  sftate  law  gives  him  no 
remedy  and  no  redress.  It  is  clear,  therefore,  that  the  only  practical 
way  in  which  Congress  can  enforce  the  amendment  is  by  itself  giving  a 
remedy  and  giving  redress.  If  the  party  should  be  sued  in  the  state 
court  for  attempting  to  exercise  his  right,  of  course  the  appeal  to  the 
Supreme  Court  of  the  United  States,  given  by  the  twenty-fifth  section 
of  the  Judiciary  Act,  would  be  all  the  remedy  he  would  need  ;  but  it 
would  be  entirely  inefficient  in  securing  to  him  the  actual  exercise  of 
his  right  to  vote. 

But  suppose  that  the  laws  of  the  state  are  in  harmony  with  the 
amendment,  at  least  contain  nothing  repugnant  thereto ;  has  Congress 
the  power  to  pass  laws  concurrently  with  the  state  to  enforce  the  right 
of  every  race  and  color,  without  regard  to  previous  condition  of  servi- 
tude, to  an  equality  in  the  right  to  vote  ? 

There  is  no  essential  incongruity  in  the  co-existence  of  concurrent 
laws,  state  and  federal,  for  the  punishment  of  the  same  unlawful  acts 
as  offences  both  against  the  laws  of  the  state  and  the  laws  of  the  United 
States  Robbery  of  the  mails,  counterfeiting  the  coin,  assaults  upon  a 
United  States  marshal  or  other  officer  while  in  the  performance  of  his 
duty,  and  many  other  cases  of  like  nature,  will  readily  suggest  them'* 
selves.     See  Moore  v.  lllmotSy  14  How.  20. 

Mr.  Justice  Grier,  in  delivering  the  opinion  of  the  Supreme  Court 
in  the  case  quoted,  says :  **  Every  citizen  of  the  United  States  is  also  a 
citizen  of  a  state  or  territory.  He  may  be  said  to  owe  allegiance  to  two 
sovereigns,  and  may  be  liable  to  punishment  for  an  infraction  of  the 
laws  of  either.  The  same  act  may  be  an  offence  or  transgression  of  the 
laws  of  both.  Thus,  an  assault  upon  the  marshal  of  the  United  States, 
and  hindering  him  in  the  execution  of  legal  process,  is  a  high  offence 
against  the  United  States,  for  which  the  perpetrator  is  liable  to  punish- 
ment ;  and  the  same  act  may  be  also  a  gros^  breach  of  the  peace  of  the 
state,  a  riot,  assault  or  a  murder,  and  subject  the  same  person  to  a  pun- 
ishment, under  the  state  laws,  for  a  misdemeanor  or  felony.  That  either 
or  both  may  (if  they  see  fit)  punish  such  an  offender  cannot  be  doubted.^' 

The  real  difficulty  in  the  present  case  is  to  determine  whether  the 
amendment  has  given  to  Congress  any  power  to  legislate  except  to  fiir- 
nish  redress  in  oases  where  the  states  violate  the  amendment. 
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OoQsidering,  as  before  intimated,  that  the  ameodment  (notwithstandiDg 
its  negative  forni)  sabstantially  guarantees  the  equal  right  to  vote  to 
citisens  of  every  race  and  color,  I  am  inclined  to  the  opinion  that  Con- 
gress has  the  power  to  secure  that  right  not  only  as  against  the  unfriendly 
operation  of  state  laws,  but  against  outrage,  violence,  and  combinations 
on  the  part  of  individuals,  irrespective  of  the  state  laws.  Such  was  the 
opinion  of  Congress  itself  in  pa^^sing  the  law  at  a  time  when  many  of  its 
members  were  the  same  who  had  consulted  upon  the  original  form  of 
the  amendment  in  proposing  it  to  the  states.  And  as  such  a  construction 
of  the  ameodment  is  admissible,  and  the  question  is  one  at  least  of  grave 
doubt,  it  would  be  assuming  a  great  deal  for  this  court  to  decide  the 
law,  to  the  extent  indicated,  unconstitutional. 

But  the  limitations  which  are  prescribed  by  the  amendment  must  not 
be  lost  sight  of  It  is  not  the  right  to  vote  which  is  guaranteed  to  all 
citizens.  Congress  cannot  interfere  with  the  regulation  of  that  right  by 
the  states  except  to  prevent  by  appropriate  legislation  any  distinction  as 
to  race,  color  or  previous  condition  of  servitude.  The  state  may  estab- 
lish any  other  conditions  and  discriminations  it  pleases,  whether  as  to 
ago,  sex,  property,  education  or  anything  else.  Congress,  so  far  as  the 
15th  Amendment  is  concerned,  is  limited  to  the  one  subject  of  discrimi- 
nation— on  account  of  race,  color,  or  previous  condition  of  servitude. 
It  can  regulate  as  to  nothing  else.  No  interference  with  a  person's 
right  to  vote,  unless  made  on  account  of  his  race,  color  or  previous  con- 
dition of  servitude,  is  subject  to  Congressional  animadversion.  There 
may  be  a  conspiracy  to  prevent  persons  from  voting  having  no  reference 
to  this  discrimination.  It  may  include  whites  as  well  as  blacks,  or  may 
be  confined  altogether  to  the  latter.  It  may  have  reference  to  the  par- 
ticular politics  of  the  parties.  All  such  conspiracies  are  amenable  to 
the  state  laws  alone.  To  bring  them  within  the  scope  of  the  amendment 
and  6f  the  powers  of  Congress  they  must  have  for  motive  the  race,  color 
or  previous  condition  of  servitude  of  the  party  whose  right  is  assailed. 

According  to  my  view  the  law  on  the  subject  may  be  generalized  in 
the  following  proposition  : 

The  toar  of  race,  whether  it  assumes  the  dimensions  of  civil  strife  or 
domestic  violence,  whether  carried  on  in  a  guerilla  or  predatory  form, 
or  by  private  combinations,  or  even  by  private  outrage  or  intimidation,  is 
subject  to  the  jurisdiction  of  the  government  of  the  United  States;  and 
when  any  atrocity  is  committed  which  may  be  assigned  to  this  cau.se,  it 
may  be  punished  by  the  laws  and  in  the  courts  of  the  United  States ; 
but  any  outrages,  atrocities  or  conspiracies,  whether  against  the  colored 
race  or  the  white  race,  which  do  not  flow  from  this  cause,  but  spring 
from  the  ordinary  felonies  or  criminal  intent  which  prompts  to  such  un- 
lawful acts,  are  not  within  the  jurisdiction  of  the  United  States,  but 
within  the  sole  jurisdiction  of  the  states,  unless,  indeed,' the  state,  by  its 
laws,  denies  to  any  particular  race  equality  of  rights,  in  which  case  the 
government  of  the  United  States  may  furnish  remedy  and  redress  to  the 
fullest  extent  and  in  the  most  direct  manner.  Unless  this  distinction 
be  made  we  are  driven  to  one  of  two  extremes — either  that  Congress  can 
never  interfere  where  the  state  laws  are  unobjectionable,  however  remiss 
the  state  authorities  may  be  in  executing  them,  and  however  much  a 
proscribed  race  may  be  oppressed ;  or  that  Congress  may  pass  an  entire 
body  of  monicipal  law  for  the  protection  of  person  and  property  within 
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the  states,  to  operate  eooourrentlj  with  the  state  laws,  for  tlie  proteetion 
and  beneit  of  a  particular  class  of  the  ootnmanity.  This  fxindaineDtal 
priDciple,  I  think,  applies  to  both  the  13th  and  15th  Amendments. 

After  what  has  been  said,  a  few  observations  will  suffice  as  to  the 
effect  of  the  14th  amendment  upon  the  questions  under  consideration. 

It  is  claimed  that,  by  this  amendment,  Congress  is  empowered  to  pass 
laws  for  directly  enforcing  all  privileges  and  immunities  of  citisens  of  the 
United  States  by  original  proceedings  in  the  courts  of  the  United  States, 
because  it  provides,  amongst  other  things,  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
sens of  the  United  States,  and  because  it  gives  Congress  power  to  en- 
force its  provbions  by  appropriate  legislation.  If  the  power  to  enforce 
the  amendment  were  equivalent  to  the  power  to  leeislate  generally  on 
the  subject-matter  of  the  privil^es  and  immunities  referred  to,  this  would 
be  a  legitimate  conclusion.  But,  as  before  intimated,  that  subject-mat- 
ter may  consist  of  rights  and  privileges  not  derived  firoin  the  grants  of 
the  Constitution,  but  firom  those  inherited  privileges  which  belong  to 
every  citizen,  as  his  birthright,  or  from  that  body  of  natural  rights  which 
are  recognised  and  regarded  as  sacred  in  all  firee  governments ;  and  the 
only  manner  in  which  the  Constitution  recognises  them  may  be  in  a 
prohibition  against  the  government  of  the  United  States,  or  the  state 
governments,  interfering  with  them. 

It  is  obvious,  therefore,  that  the  manner  of  enforcing  the  provisions 
of  this  amendment  will  depend  upon  the  character  of  the  privilege  or 
immunity  in  question.  If  simply  prohibitory  of  governmental  action 
there  will  be  nothing  to  enforce  until  such  action  is  undertaken.  How 
can  a  prohibition,  in  the  nature  of  things,  be  enforced  until  it  is  violated? 
Lews  may  be  passed  in  advance  to  meet  the  contingency  of  a  violation, 
but  th^  can  have  no  application  until  it  occurs. 

On  the  other  hand,  when  the  provision  is  violated  by  the  passage  of 
an  obnoxious  law,  such  law  is  clearly  void,  and  all  acts  done  under  it 
will  be  trespasses.  The  legislation  required  from  Congress,  therefore^ 
is  such  as  will  provide  a  preventive  or  compensatory  remedy  or  due  pun- 
ishment for  such  trespasses ;  and  appeals  from  the  state  courts  to  the 
United  States  courts  in  cases  that  come  up  for  adjudication. 

If  these  views  are  correct,  there  can  be  no  constitutional  legislation  of 
Congress  for  directly  enforcing  the  privileges  and  immunities  of  citizens 
of  the  IJnited  States  by  original  proceedings  in  the  <l»urts  of  the  United 
States,  where  the  only  constitutional  guaranty  of  such  privileges  and 
immunities  is,  that  no  state  shall  pass  any  law  to  abridge  them,  and 
where  the  state  has  psssed  no  law  adverse  to  them,  but,  on  the  contrary, 
has  passed  laws  to  sustain  and  enforce  them. 

I  win  now  proceed  to  examine  the  several  counts  in  the  indictment, 
and  endeavor  to  test  their  validity  by  the  principles  which  have  been 
laid  down.  These  have  been  so  fully  enunciated  and  explained,  that  a 
very  brief  examination  of  the  counts  will  suffice. 

The  first  count  is  for  a  conspiracy  to  interfere  with  the  right  "  to 
neaoeably  assemble  together  with  each  other,  and  with  other  citizens, 
ror  a  peaceable  and  lawftil  purpose."  This  right  is  guaranteed  in  the 
first  amendment  to  the  Constitution,  which  declares  that  **  Congress  shall 
make  no  law  abridging  the  right  of  the  people  peaceably  to  assemble  and 
to  petition  the  government  for  a  redress  of  grievances."  Does  this  dis- 
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affinnance  of  the  power  of  Congress  to  prevent  the  assembling  of  the 
people  amount  to  an  affirmative  power  to  punish  individuals  for  disturb- 
ing assemblies?  This  would  be  a  strange  inference.  That  is  the 
prerogative  of  the  states.  It  belongs  to  the  preservatioa  of  the  public 
peace  and  the  fundamental  rights  of  the  people.  The  people  of  the 
states  do  not  ask  Congress  to  protect  the  right,  but  demand  that  it  shall 
not  interfere  with  it. 

Has  anything  since  occurred  to  give  Congress  legislative  power  over 
the  subject-matter?  The  14th  Amendment  declares  that  no  state  shall 
by  law  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States.  Grant  that'this  prohibition  now  prevents  the  states  fh>m  inter- 
fering with  the  right  to  assemble,  as  being  one  of  such  privileges  and 
immunities,  still,  does  it  give  Congress  power  to  legislate  over  the  subject? 
Power  to  enforce  the  amendment  is  all  that  is  given  to  Congress.  If  the 
amendment  is  not  violated,  it  has  no  power  over  the  subject. 

The  second  c6unt,  which  is  for  a  conspiracy  to  interfere  with  certain 
citizens  in  their  right  to  bear  arms,  is  open  to  the  same  criticism  as  the 
first. 

The  third  count  charges  a  conspiracy  to  deprive  certain  citizens  of  Af- 
rican descent  of  their  lives  and  liberties  without  due  process  of  law. 
Every  murderer  and  robber  does  this.  Congress  surely  is  not  Tested 
with  power  to  legislate  for  the  suppression  and  punishment  of  all  mur- 
ders, robberies  and  assaults  committed  within  the  states.  In  none  of 
these  counts  is  there  any  averment  that  the  state  had,  by  its  laws,  inter- 
fered with  any  of  the  rights  referred  to,  or  that  it  had  attempted  to 
deprive  the  citizens  of  life,  liberty  or  property  without  due  process  of 
law,  or  that  it  did  not  afford  to  all  the  equal  protection  of  the  laws.  The 
third  count  cannot  be  sustained. 

The  fourth  count  charges  a  conspiracy  to  deprive  certain  colored  oiti- 
lens,  of  African  descent,  of  the  free  exercise  and  enjoyment  of  the  right 
and  privilege  to  the  full  and  equal  benefit  of  all  laws  and  proceedings  for 
the  security  of  persons  and  property  which  is  enjoyed  by  white  citizens. 

The  right  and  privilege  to  interfere  with  the  exercise  of  which  is  here 
alleged  to  hnve  been  the  object  of  the  conspiracy,  is  not  contained  in 
the  Constitution  in  express  terms.  The  14th  Amendment,  amongst  other 
things,  declares  that  no  state  shall  deny  to  any  person  within  its  juris* 
diction  the  equal  protection  of  the  laws.  But  the  indictment  does  not 
allege  that  this  hasibeen  done.  The  count  manifestly  refers  to  the  rights 
secured  by  the  Civil  Rights  Bill  of  April  9th  1866,  which  has  already 
been  referred  to.  That  act,  as  we  have  seen,  expressly  declares  that  all 
citizens,  of  every  race  and  color,  without  regard  to  any  previous  condi- 
tion of  slavery  or  involuntary  servitude,  shall  have  the  same  right  in 
every  state  and  territory,  to  make  and  enforce  contracts,  &c.,  and  to  full 
and  equal  benefits  of  all  laws  and  proceedings  for  the  security  of  person 
and  property  as  is  enjoyed  by  white  citizens. 

The  conspiracy  charged  in  the  fourth  count  is  a  conspiracy  to  inter- 
fere with  the  free  exercise  and  enjoyment  of  this  right. 

But  the  count  does  not  contain  any  allegation  that  the  defendants 
committed  the  acts  complained  of  with  a  design  to  deprive  the  injured 
persons  of  their  rights  on  account  of  their  race,  color  or  previous  condi- 
tion of  servitude.  This,  as  we  have  seen,  is  an  essential  ingredient  in 
the  crime  to  brin^  it  within  the  cognisance  of  the  United  States  autho- 
rities.    Perhaps  such  a  design  may  be  inferred  from  the  allegation  that 
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tbe  persons  injured  were  of  the  African  race,  and  that  the  intent  was  to 
deprive  them  of  the  exercise  and  enjoyment  of  the  rights  enjoyed  by 
white  citizens.  But  it  ought  not  to  have  been  Uft  to  inference ;  it 
should  have  been  alleged. 

On  this  ground,  therefore,  I  think  this  count  is  defective  and  cannot 
be  sustained. 

It  is  also  defective  on  account  of  the  vagueness  and  generality  of  the 
charge — "  to  prevent  and  hinder  [them]  in  the  free  exercise  and  enjoy- 
ment of  their  several  and  respective  right  and  privilege  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  then  and  there  enacted,"  &c. 
It  seems  to  me  that  such  a  general  and  sweeping  charge,  without  any 
specification  of  any  laws  or  proceedings,  does  not  amount  to  the  aver- 
ment of  a  criminal  act.     It  is  not  merely  informal,  it  is  insufficient. 

The  fiflh  and  eighth  counts  are  open  to  the  same  objection  of  vague- 
ness and  generality  as  the  fourth,  and  for  that  reason  neither  of  them 
can,  in  my  judgment,  be  sustained. 

The  sixth  count  charges  a  conspiracy  to  prevent  and  hinder  certain 
citizens  of  the  United  States,  who  were  of  African  descent  and  persons 
of  color,  in  the  exercise  and  enjoyment  of  their  right  to  vote  at  any 
election  to  be  thereafter  held  in  the  state  of  Louisiana,  or  in  the  parish 
of  Orant,  knowing  they  had  such  right  to  vote.  A  conspiracy  to  hinder 
a  person  from  exercising  his  right  to  vote  at  any  election  is  made  indicta- 
ble by  the  fourth  section  of  the  enforcement  act;  also  by  the  sixth  sec- 
tion, read  in  connection  with  the  first. 

Over  the  general  subject  of  the  right  to  vote  in  the  states,  and  the 
regulation  of  said  right.  Congress,  as  we  have  seen,  has  no  power  to 
legislate.  The  15th  Amendment  relates  only  to  discriminations  on 
account  of  race,  color  and  previous  condition  of  servitude,  and,  as  we 
have  before  shown,  is  a  prohibition  against  the  making  of  such 
discriminations. 

The  law  on  which  this  count  is  founded  is  not  confined  to  cases  of  dis- 
crimination above  referred  to.  It  is  general  and  universal  in  its  appli- 
cation. Such  a  law  is  not  supported  by  the  Constitution.  The  charge 
contained  in  the  count  does  not  describe  a  criminal  offence  known  to 
any  valid  and  constitutional  law  of  the  United  States.  It  should,  &% 
least,  have  been  shown  that  the  conspiracy  was  entered  into  to  deprive 
the  injured  persons  of  their  right  to  vote  by  reason  of  their  race,  color, 
or  previous  condition  of  servitude. 

This  count  I  also  regard  as  invalid. 

The  seventh  count  charges  a  conspiracy  to  injure  and  oppress  certain 
colored  citizens  of  African  descent,  because,  being  duly  qualified  to 
vote,  they  had  exercised  their  right  to  do  so,  and  had  voted,  at  the 
election  held  in  Ijouisiana  in  November  1872,  and  at  other  times.  This 
count  is  subject  to  the  same  objection  as  the  last,  and  is  invalid  for  the 
same  reason. 

The  next  eight  counts  on  which  the  verdict  was  found  are  literal 
copies,  respectively,  of  the  first  eight,  so  fiir  as  relates  to  the  language  on 
which  their  validity  depends.  The  same  observations  apply  to  them 
which  apply  to  the  first  eight. 

In  my  opinion  the  motion  in  arrest  of  judgment  must  be  granted. 

The  foregoing  opinion,  althooghnecet-  fal  reading  and  attentive  consideration, 
sarily  very  long,  will  well  repay  a  care-    It  is  one  characterised,  in  our  opinion, 
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by  great  wisdom  and  ability,  ai  well  ai 
bj  the  entire  freedom  from  all  porpoie 
of  reaohiBg  any  other  bit  that  ret«lt, 
which  shall  pretenre  and  maintain  the 
most  perfeet  equipoise  between  the  powers 
of  the  nation  and  of  the  states;  It  may 
be  thooght,  by  many,  that  thik  Utteris  no 
groond  of  commendation.  Bat  it  seems 
to  OS  a  Tery  etninent  qnaUty,  eren  in  m 
judge  of  the  highest  judicial  tribunal 
in  the  country,  and  no  one  need  feel 
surprise  to  find  in  very  unequal  degree 
among  the  ablest  and  best  of  men  and 
Judges  eren.  This  war  of  state  rights 
against  centralisation  is  one  of  long 
standing  and  of  great  animosity,  not  to 
say  bitterness,  and  one  where  almost  all 
men  hare  felt  compelled  to  take  sides, 
more  or  less.  And  it  always  seemed  to 
us,  before  the  late  civil  war  certainly, 
that  the  demands  of  the  states-rights 
party  were  more  extensire  and  imprac- 
ticable  than  any  put  forth  upon  the  other 
side.  Eren  the  decisions  of  the  Su- 
preme Court  of  the  nation,  in  denying 
itself  all  ineidental  powers  or  preroga- 
tives, always  seemed  to  us,  as  we  hare 
before  had  occasion  to  say,  savoring 
largely  of  extreme  caution,  and  en- 
tirely in  conflict  of  the  long  standing 
and  much  approred  maxim:  Boniju- 
dieU  ut  ampiiare  Juritdidionem,  Not  that 
a  judge  is  to  usurp  authority  or  power, 
or  attempt  to  extend  his  lawful  jurisdic- 
tion beyond  its  just  limits,  but  that  he 
should  be  wise  and  prompt  in  devising 
lawAil  means  to  accomplish  all  desirable 
ends,  within  the  legitimate  range  of  his 
proper  functions. 

But  there  has  been  no  ground  for  any 
such  complaint  since  the  nation  acquired 
such  a  sense  of  its  omnipotence  during 
the  civil  war.  It  seems  now  to  be  as- 
sumed that  the  nation  can  do  no  wrong, 
or  in  other  wordi^  that  iti  fonotioiit  are 


fully  adeqaate  to  the  aceompIishBeBt 
of  ail  which  it  deems  it  desirable  to  ae- 
complish.  And  many  of  the  rash  ex- 
periments at  legislation  which  have  been 
attempted  in  Congress,  might  lead  to  the 
not  unnatural  expectation,  that  in  the 
end  Congreas  would  absorb  all  the  impor- 
tant legislation  of  the  country.  At  such 
a  time  so  carefully  studied  and  per- 
spicuously indited  an  opinion  as  the 
foiregoiug  cannot  fail  to  be  greatly 
assuring  to  all  who  may  have  entertained 
doubts,  whether,  in  the  end,  the  as- 
sumptions of  the  legislative  department 
of  the  nation  would  not  override  and 
overwhelm  all  the  other  departments  of 
the  government.  There  can  be  no  ques- 
tion, in  the  mind  of  any  good  lawyer 
who  has  made  the  limiutions  between 
state  and  national  authority  a  study,  that 
the  grounds  upon  which  Mr.  Justice 
Bradlbt  holds  the  provisions  of  the 
law,  upon  which  the  indictment  rested 
in  this  case,  to  be  unconstitutional  and 
a  usurpation  of  the  field  of  exclusive 
state  legislation,  are  most  unquestion- 
able.  And  although  the  distinctions 
which  he  makes,  in  his  opinion,  between 
the  legislative  powers  of  the  nation  and 
the  states,  as  affecting  the  subject-matter 
of  the  prohibitory  provisions  of  the  United 
States  Constitution,  might  not  readily 
have  occurred  at  all,  we  cannot  doubt 
thfey  are  entirely  sound,  as  far  as  he 
goes,  and  how  much  further  this  limita- 
tion may  ultimately  be  carried,  in  the 
same  direction,  it  is  not  needful  here  to 
discuss.  It  is  evident  the  learned  judge 
entertained .  some  hesitation  upon  one 
point,  which,  as  it  was  not  indispensable 
to  the  decision  of  the  present  case,  he 
left  for  future  consideration.  We  com- 
mend the  opinion  to  the  candid  and  eare 
M  ooBsideration  of  all. 

I.  F.  S. 
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supreme  court  of  the  united  states.^ 

supreme  court  of  ohio.' 

supreme  court  of  vermont.* 

supreme  court  of  wisconsin.^ 

Action. 

Threatening  Letten — PUadimg, — ^Threats  of  bodily  hurt  which  ooca- 
sioD  sach  interroptioo  or  ioooDVenience  as  to  produce  pecuniary  damage, 
are  actionable.  A  mere  vain  fear  is  not  sufficient;  it  must  be  founded 
upon  an  adequate  threat.  A  count  which  only  alleges  that  the  defend- 
ant threatened  the  plaintiff  voith  great  intury,  without  any  allegation  of 
accompanying  circumstances  known  to  the  defendant,  which  would  ren- 
der the  plaintiff  less  able  to  withstand  such  threat  than  persons  of  ordi- 
nary firmness,  is  not  sufficient :   Orimes  v.  Gatett  et  tix.,  46  Vt. 

A  count  which  alleges  that  the  defendant,  intending  to  frighten,  ter- 
rify and  injure  the  plaintiff,  threatened  to  imprison  the  plaintiff,  or  to 
Ciiu.se  the  plaintiff  to  be  imprisoned,  and  that  by  means  thereof  the 
plaintiff  was  frightened,  terrined  and  made  sick,  and  rendered  unable  to 
attend  to  her  usual  business,  and  perform  her  usual  work,  and  was  thereby 
put  to  great  expense,  and  made  to  suffer  loss,  is  sufficient :  Id. 

In  case  for  threats  made  by  letter,  it  is  not  necessary  to  set  out  the 
words  in  which  the  threats  were  made,  but  only  the  substance  of  the 
threat:  Id, 

ADMnULTV. 

OAlution. — A  steamer  condemned  for  a  collision  with  a  sailing-Tessel. 
the  wheelsman,  mate,  captain  and  other  witnesses  on  the  sailing-vessel 
swearing  positively  to  courses  and  distances  and  times  immediately  prior 
.to  the  collision,  and  these  showing  that  the  steamer  was  in  fault;  while 
though  there  was  strong  evidence  on  the  steamer's  side  to  show  that 
these  courses,  distances,  and  times  could  not  have  been  truly  stated  by 
the  witnesses  in  behalf  of  the  sailing-vessel,  this  evidence  was  inferen- 
tial chiefiy ;  consisting  of  conclusions  or  arguments  drawn  from  olher 
facts  sworn  to,  as  ex,  gr.,  the  lights  which  the  steamer  saw  and  the  lights 
which  she  did  not  see  on  the  sailing-vessel;  and  the  effect  of  giving  cre- 
dence to  this  inferential  or  argumentative  testimony  being  to  convict  as 
of  necessity  the  witnesses  for  the  sailing-vessel  of  perjury :  The  Wetiona, 
19  Wall. 

CoRinon —  Tb^o/  Lobs. — A  steamer  running  at  the  rate  of  from  eight 
to  ten  knots  an  hour,  on  a  bright  moonlight  night,  in  an  open  bay,  with 
nothing  to  mislead  her,  condemned  for  the  loss  of  a  schooner  sailing 
with  a  six-knot  breeze,  whose  only  fault  was  alleged  to  be  a  false  ma- 

^  From  J.  W.  ^Wallace,  Esq.,  Reporter  ;  to  appear  in  yol.  19  of  hi«  Reports. 

*  From  Hon.  M.  M.  Granger,  Reporter ;  to  appear  in  84  Ohio  State  Reports. 

*  From  J.  W.  Powell,  Esq.,  Reporter ;  to  appear  in  4S  Vermont  Reportf. 

<  From  Hon.  O.  M.  Conover,  Reporter ;  to  appear  in  34  Wifcon«in  Reports. 
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noeuvre  in  the  moment  of  impending  collision.  The  court  declares  it  to 
have  been  the  *^  duty  of  the  steamer  to  see  the  schooner  as  soon  as  she 
could  be  seen,  to  watch  her  progress  and  dire^aion,  to  take  into  account 
all  the  circumstances  of  the  situation,  and  so  to  govern  herself  as  to 
guard  against  peril  to  either  vessel  :'*   T/ie  Falcon,  19  Wall. 

Where  the  libel  alleged  that  the  loss  by  the  collision  was  substantially 
a  total  loss,  and  the  answer  substantially  admitted  this — the  vessel  hav- 
ing sunk  in  Chesapeake  Bay  in  ^yq  fathoms  water,  and  it  being  clear 
from  the  proofs  that  she  could  not  have  been  repaired  without  a  large 
expenditure  of  time  and  money — held,  that  the  fact  that  she  was  finally 
raised,  repaired,  and  put  in  good  condition,  was  no  defence  to  a  claim 
fur  a  total  loss ; — especially  as  it  did  not  appear  at  whose  instance  or 
at  what  cost  this  was  done ;  nor  by  what  right  those  in  possession  of  her 
held  her ;  and  it  not  being  either  alleged  or  proved  that  she  had  been 
tendered  back  to  her  original  owners.  The  case  distinguished  from  The 
Baltimore  (8  Wallace  378)  :  Id. 

But  this  decree  for  a  total  loss  declared  to  bar  any  claim  to  the  schooner 
by  her  former  owners,  and  that  their  title  should  be  remitted  to  the 
owners  of  the  steamer  :  Jd, 

CoUmon — Mutual  Fault — Disregard  of  Nautical  Rules. — A  collision 
occurred  in  a  very  dense  fog  between  a  sailing -bark  and  a  large  steamer, 
about  two  hundred  miles  from  Sandy  Hook,  and  therefore  in  the  track 
of  inward  and  outward  bound  vessels.  The  bark  was  under  way  moving 
slowly,  and  at  about  the  rate  of  a  mile  an  hour,  and  was  ringing  a  heU  as 
a  fog  signal.     The  steamer  was  going  at  the  rate  of  seven  knots  an  hour : 

Uehl^  That  the  damages  were  to  be  equally  divided  between  the  two 
Tessels,  as,  being  both  in  fault,  the  steamer  in  moving  in  such  a  place 
at  so  rapid  a  rate  in  so  dense  a  fog,  the  bark  for  her  violation  of  the 
Act  of  Congress  for  preventing  collisions  at  sea  (identical  in  this  res- 
pect with  the  British  Merchants'  Shipping  Act),  which  requires,  in  its 
"  Rules  concerning  Fog  Signals,''  that  **  sailing-vessels  under  way  shall 
use  9^  foghorn**  and  "  when  not  under  way  shall  use  a  heU:*'  The  Penfi- 
sylvania^  19  Wall 

Although,  if  it  clearly  appears  that  a  fault  committed  by  a  yessel  has 
had  nothing  to  do  with  a  disaster  which  has  occurred,  the  liability  for 
damages  is  against  the  vessel  alone  which  has  produced  the  disaster, 
still  where  a  vessel  has  committed  a  positive  breach  of  statute  she  must 
show  not  only  that  probably  her  fault  did  not  contribute  to  the  disaster, 
but  that  certainly  it  did  not;  that  it  could  not  have  done  so.  In  this 
case,  therefore,  Congress  having  made  the  use  of  a  foghorn  obligatory 
on  sailing-vessels  under  way  in  a  fog,  it  was  declared  to  be  out  of  place 
to  go  into  an  inquiry  whether,  in  fact,  a  bell  gave  notice  to  the  steamer 
that  the  bark  was  where  she  was  as  soon  as  a  foghorn  would  have  done : 
Id. 

Agent.     See  Insurance.  • 

AMENliMENT. 

(hnwit  change  Oame  of  Action  or  Nature  of  Defence. — ^It  is  the  settled 
rule  in  this  state,  that  a  party  cannot,  by  amendment  ofhiApleading  before 
trials  change  the  whole  nature  of  his  cause  of  action  or  ground  of  de- 
fence; and  in  particular,  that  plainti£f  cannot  under  the  form  of  an  amend- 
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ment  of  his  complaint  before  trial,  change  the  action  from  one  in  tort  to 
one  on  eorUraet^  or  the  reverse :  Supervisors  of  Kewaunee  Co*  v.  Decker^ 
34  Wis. 

An  order  refusing  to  strike  an  amended  complaint  from  the  files  is  op- 
pealable  ;  and  in  this  case,  the  amendment  being  of  the  character  above 
stated,  sach  an  order  is  reversed :  Id, 

Auction. 

Positive  Sale — Fraud. — Where  a  "  sale"  at  auction  is  announced  to 
he  "  positive/'  it  is  an  act  of  fraud  on  the  part  of  the  vendor,  or  his 
a^nt,  to  employ  by-bidders  to  keep  up  the  price  for  his  own  benefit : 
Walsh  V.  Barton,  24  Ohio  St. 

Bills  and  Notes. 

Defence  of  Want  of  Consideration. — The  defence  that  a  note  sued  on 
was  without  consideration,  or  that  the  maker,  when  he  gave  it,  was 
under  a  mistake  as  to  the  fact  or  amount  of  an  indebtedness  supposed 
to  be  due  from  him  to  the  payee  (for  which  it  was  given),  ought  to  be 
sustained  by  evidence  which  leaves  no  reasonable  doubt:  Punch  v.  WH- 
Hams,  34  Wis. 

Costs. 

Objection  to  Taxation  of- — AUotoance  of  Lump  Sum  hy  the  Court  as  a 
Condition  for  a.  Continuance. — Objections  to  the  taxation  of  costs  at  the 
Circuit  must  in  all  cases  be  first  taken  before  the  taxing  officer,  or  they 
cannot  be  heard  here :  Hawkins  and  Others  v.  The  Northwestern  Union 
Railway  Co.,  34  Wis. 

On  granting  defendant  a  continuance  (for  the  absence  of  witnesses), 
it  was  within  the  sound  discretion  of  the  Circuit  Court  to  require,  as  a 
condition  thereof,  payment  of  a  gross  sum  as  costs  and  disbursements 
incident  to  the  preparation  of  the  cause  for  trial  at  the  pending  term, 
such  sum  not  being  exorbitant  or  unreasonable;  and  on  appeal  from 
such  order  defendant  cannot  object  to  specific  items  allowed  and  taxed 
by  the  clerk  fur  attendance  and  mileage  of  witnesses,  on  the  ground 
that  the  plaintiffs'  affidavits  in  relations  thereto  were  defective  :  Id, 

Covenant. 

Running  with  tJie  Land — Fence, — Where  it  is  stipulated  in  a  deed- 
poll  that  the  grantee,  his  heirs  and  assigns,  shall  build  and  perpetually 
maintain  a  fence  on  the  line  between  the  land  granted  and  other  lands 
owned  by  the  grantor,  and  the  parties  to  such  deed,  at  the  time  of  its 
execution,  contemplate  the  subdivision  of  the  granted  premises  into 
building  or  town  lots,  and  their  subsequent  sale,  the  burden  of  maintain- 
ing such  fence  will  not  attach  to,  or  run  with,  lots  which  do  not  abut  on 
the  line  of  the  proposed  fence :    Welsh  v.  Barton,  24  Ohio  St. 

Debtor  and  Creditor. 

P'lyment  of  Antecedent  Debt  by  Promissory  Note — Collateral  Security, 
— The  plaintiff  and  H.  signed  a  note  with  K.  as  his  sureties,  at  which 
time  K.  gave  the  plaintiff  a  note  against  the  defendant,  payable  to  K. 
or  bearer,  as  indemnity.  Said  last-mentioned  note  was  accommodation 
paper  as  between  K.  and  the  defendant;  but  the  plaintiff  had  no  know- 
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ledge  of  it.  K.  subsequeotly  became  insolveot,  and  all  his  propertj 
was  divided  pro  rata  among  hU  creditors,  making  a  dividend  d  ihirtj- 
five  per  cent.  The  plaintiff  and  H.  received  their  dividend,  and  there- 
upon assumed  and  equally  paid  the  note  on  which  they  were  sureties ; 
whereupon  K.  executed  his  note  to  the  plaintiff,  on  six  mouths,  for  the 
amount  the  plaintiff  had  paid  as  such  surety,  less  said  dividend  :  Hdii^ 
that  the  plaintiff's  claim  upon  the  note  was  not  di»(charged,  and  thut'thu 
defendant  was  liable  to  him  upon  it :  Finney  v.  KingMon,  46  Vt. 

Domestic  Animals.    See  Ftnce$. 

Ejectment. 

Plaintiff' i  Title  at  Time  of  luue  of  Writ— Subsequent  Acquisition  of 
Title  by  Defendant—  Uhitetl  States  Land  Office  Cert  if  cote— Former  Ad- 
judication. — Under  our  practice,  plaintiff  in  ejectment  is  only  required 
to  show  that  the  title  and  right  of  possession  was  in  him  at  the  commence- 
ment  of  the  action.  A  general  denial,  therefore,  puts  in  issue,  and  the 
judgment  determines,  the  title  and  right  of  p<jssession  only  with  refer- 
ence to  that  time :  McLane  v.  Bovey,  34  Wis. 

Under  a  yeneral  denial  in  ejectment,  defendant  cannot  introduce  evi- 
dence of  facts  which  have  occurred  since  the  commencement  of  the 
action,  by  virtue  of  which  plaintiff  has  lost  and  defendant  has  ac- 
quired title  to  the  land :  Id. 

In  such  a  case  the  court  may,  at  its  discretion,  grant  Uave  to  defendant, 
on  his  application  therefor,  to  set  up  such  facts  by  supplemental  com- 
plaint.    Tay.  SUU.  1447,  §  45  :  Id. 

If  leave  for  that  purpose  is  not  asked  or  granted,  the  judgment  for 
plaintiff  does  not  bar  a  subsequent  actvm  by  the  defendant  to  assert  the 
title  so  acquired  by  him  after  the  commencement  of  the  former  action  : 
Id. 

The  person  named  in  a  certificate  of  entry  of  land  at  a  U.  S.  land  office, 
or  his  assignee  or  grantee,  has  *•'  a  valid  subsisting  interest"  in  the  land,  to 
which  the  right  of  possession  is  incident,  and  may  maintain  ejectment 
therefor:  Id. 

But  the  estate  thus  created  is  at  most  a  determinable  fee.  liable,  under 
the  laws  of  the  United  States,  to  be  terminated  by  the  act  of  the  commis- 
sioner of  the  general  land  office  cancelling  the  certificate  for  cause  at  any 
time  before  the  issue  of  a  patent :  Id.  * 

Where  a  certificate  is  thus  cancelled,  the  title  revests  in  the  United 
States,  which  may  allow  the  land  to  be  entered  by,  and  a  patent  to  be 
issued  to,  another  person :  Id. 

X.,  the  grantee  of  M.,  who  had  entered  land  and  obtained  a  certificate 
of  such  entry,  brought  ejectment  for  the  land  against  Y..  who  answered 
only  by  a  general  denial.  During  the  pendency  of  the  action,  the  com- 
missioner of  the  general  land  office,  for  cause,  cancelled  the  certificate 
of  entry  issued  to  M.,  and  Y.  was  permitted  by  Act  of  Congress  to  pur- 
chase and  enter  the  land,  and  did  so,  and  received  a  certificate  of  such 
entry.  On  trial  of  the  action  of  ejectment  under  the  original  plead- 
ings, the  court  refused  to  receive  Y.'s  certificate  in  evidence,  and  X.  had 
a  verdict  and  judgment  that  he  was  seised  of  an  estate  in  fee,  of  the 
land  and  had  the  right  of  possession.  Afterwards  the  land  was  patented 
to  Y.  and  he  brought  ejectment  against  X.  therefor.  Heldf  that  the  actior 
was  not  barreii  by  the  former  judgment :  Id, 


Digitized  by  VjOOQ IC 


ABSTRACTS  OF  RECBNT  DBCI8I0K8.  619 

Elbotion.    See  WUl. 

Equity.    See  WUL 

EsTOPPKL.     See  Frauds,  Statute  of. 

\  EVIOSNOS.     See  Railroad. 

Traditionary  Eoidence  of  Boundary, — One  of  the  conditions  upca 
which  the  decUrutions  of  deceased  persons  in  relation  to  the  location  of 
boundary  lines  and  monuments  are  received  in  evidence,  is,  that  it  shall 
be  shown  that  they  had  knowledge  of  such  lines  and  monuments  at  the 
time  of  making  the  declarations  to  be  proved.  Hut  such  knowledge 
cannot  be  shown  by  what  they  said :  it  must  be  proved  by  other  means : 
Hadley  v.  Eowt,  46  Vt. 

Copies  of  U.  S.  Department  Reconh. — Congress  may  prescribe  the 
manner  in  which  copies  of  the  records  of  any  department  oY  the  federal 
p)vernment  may  be  autlienticatetl :  McLmie  o.  Bocee  and  another ^  84 
Wis. 

A  certificate  of  the  commissioner  of  the  general  land  office,  signed  by 
him  and  sealed  with  his  official  seal,  attached  to  what  purported  to  be 
copies  of  certain  records  of  said  office,  and  statin;^  that  "  the  annexed 
copies  are  true  and  literal  exemplifications  from  the  records  and  files  of 
this  office/'  held  to  be  sufficient  to  render  such  copies  admissible  in  evi" 
dence-in  the  courts  of  this  state.  Laws  of  U.  S.  1812,  ch.  68  (2  U.  S. 
Stats,  at  Large,  p.  716)  :  Id, 

Receipt — Parol  Evidence  to  explain — Revenue  Collector  s  Receipt,^-^ 
A  receipt  which  does  not  constitute  or  import  a  contract,  does  not  pre- 
clude parol  evidence  of  the  purpose  for  which  it  was  given ;  and  parol 
evidence  is  admissible  to  prove  a  contract  made  at  the  time  of  the  exe- 
cution  of  such  receipt,  and  a  part  of  the  same  transaction  :  Randall  v. 
KeUey,  46  Vt. 

The  plaintiff  introduced  in  evidence  a  paper,  to  show  the  assessment 
of  an  internal  revenue  tax  by  an  assistant  assessor,  ffeld,  the  paper 
not  being  produced  in  the  Supreme  Court,  that  it  could  not  be  assumed 
that  it  was  not  a  proper  instrument  of  evidence  to  show  the  assess- 
ment :  Id, 

An  internal  revenue  collector**  receipt  is  proper  evidence  to  show 
payment  of  the  tax  receipted  :  Id. 

Fences..     See  Covenant. 

Railroad — Animtds  at  Lwrye — Negligence  of  Oumers. — Enclosures 
of  railroads,  as  required  by  the  Act  of  March  25th  1859  (S.  k  G.  331), 
most  be  separate  and  distinct  from  the  enclosures  of  adjoining  proprie- 
tors :  Marietta  and  Otnch^nati  Railroad  Co.  v   Stephenson,  24  Ohio  St. 

The  obligation  to  oonstmct  and  maintain  fences  upon  both  sides  of 
railroads,  imposed  by  that  act  upon  railroad  companies,  is  not  limited  to 
owners  and  occupiers  of  adjoining  lands,  but  extends  to  the  public  gen- 
erally :  Id. 

The  rule  of  the  English  common  law,  which  requires  the  owners  of 
domestic  animals  to  restrain  them  from  running  at  large,  has  never  been 
adopted  or  recognised  as  the  common  law  of  Ohio  :  Id, 
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The  owner  of  such  animals  running  at  large  is  not  guilty  of  a  breach 
of  any  duty  imposed  upon  him  by  the  Act  of  April  13th  1865  (S.  &S. 
7),  if  they  be  at  large  without  the  omission  on  his  part  of  reasonable 
care :  Id, 

Where  cattle  running  at  large,  without  the  fault  of  the  owner,  enter 
the  enclosed  field  of  another  person,  through  which  a  railroad  passes, 
and  thence  go  upon  the  track  of  the  road  by  reason  of  the  want  of  fences 
which  it  was  the  duty  of  the  railroad  company  to  have  constructed  so  as 
to  separate  the  railroad  from  the  adjacent  lands,  such  owner  is  not 
guilty,  under  the  Act  of  April  7th  1865  (S.  &  S.  373),  of  contributing, 
by  his  own  wrong,  to  ati  injury  done  by  a  passing  train  to  his  cattle 
while  upon  the  raih'oad  :  Id, 

Partition  Fence — Action/or  half  expense  of. — In  an  action  brought 
under  the  Act  of  iVIay  3d  1859  (S.  &  C.  81, 648),  to  recover  one  half  the 
value  of  a  partition  fence,  the  appraisal  of  tho  township  trustees  duly 
made,  in  pursuance  of  the  provisions  of  the  act,  is,  unless  impeached  for 
mistake  or  fraud,  conclusive  with  respect  to  value,  and  of  the  fact  that 
the  fence,  in  character  and  quality,  meets  the  requirements  of  the  stat- 
ute; but  such  appraisal  is  not  evidence  of  any  other  fact:  Hobb  r, 
Brachmann,  24  Ohio  St, 

The  plaintiff  in  such  action  is  not  precluded  from  recovering,  by  the 
£iict  that  the  fence  is  a  better  or  more  expensive  one  that  would  have  sat- 
isfied the  requirements  of  the  statute  :  Jd, 

Nor  does  the  fact  that  the  fence  does  not  conform  to  the  boundary  line 
between  the  lands  of  the  respective  parties  necessarily  constitute  a  de- 
fence to  such  action.  It  is  sufficient  upon  this  point  if  it  was  constructed 
and  maintained  as  and  for  such  line  fence,  and  was  recognised  and  ac- 
quiesced in  as  such  by  the  defendant :  Id, 

Former  Adjudication.     See  Ejectment, 

Frauds,  Statute  of.     See  Vendor  and  Purchaser. 

Evidence. — Contracts  within  the  Statute  of  Frauds  are  not  illegal 
unless  put  in  writing,  but  only  not  capable  of  bein^  enforced  against 
the  defendant  without  writing;  an  immunity  which  the  defendant  may 
waive.  Hence,  when  parol  evidence  of  such  a  contract  was  given  by 
the  plaintiff,  without  objection  by  the  defendant  at  the  time  it  was  of- 
fered, and  not  until  the  testimony  was  closed  and  the  arguments  to  the 
jury  had  commenced,  it  was  lield^  that  the  defendant  had  waived  his 
right  to  object  to  the  testimony  :  Montgomery  v.  Edwards^  46  Vt. 

Promise  not  within — Estoppel — The  plaintiff,  as  administrator  of 
an  estate,  delivered  all  the  assets  of  the  estate  in  his  hands  to  the  de- 
.  fendant,  in  consideration  oF  the  defendant's  parol  promise  to  pay  all 
claims  that  might  thereafter  arise  against  the  plaintiff  as  such  adminis- 
trator. Held,  that  the  defendant's  promise  was  not  within  the  Statute 
of  Frauds :  Randall  v.  KeUey,  46  Vt. 

fie  afterwards  made  claim  against  the  plaintiff  as  such  administrator ; 
and  the  testimony  showed  that  it  was  at  least  questionable  whether  the 
plaintiff  was  not  bound  to  pay  it.  The  defendant,  being  notified  of  said 
claim,  promised  the  plaintiff  to  take  care  of  it,  if  sued,  and  was  after- 
wards notified  of  the  suit  that  was  brought  against  the  plaintiff  upon 
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it,  but  neglected  to  attend  to  it,  and  judgment  was  rendered  therein 
against  the  plaintiff,  which  he  was  compelled  to  pay.  The  testimony 
also  tended  to  show  that  said  claim  was  one  the  estate  ought  to  pay,  and 
that  the  defendant  once  recognised  it,  by  promising  to  pay  part  of  it 
to  H.  Heldy  in  a  suit  by  the  plaintiff  to  recover  the  amount  paid  by 
him  on  said  judgment,  that  the  defendant  was  precluded  from  objecting 
that  said  claim  was  not  against  the  plaintiff  as  such  administrator :  Id, 

Husband  and  Wife.    See  WUl, 
Insurance. 

Waiver  of  Proof  of  Lots — Unintentional  Error  in  Proof— Responsu 
hility  of  Insurer  for  Acts  done  hy  his  Agent  in  Name  of  Insured. — 
Where  the  insurer,  afler  a  loss  and  before  the  time  for  furnishing  proo& 
thereof  has  expired,  denies  all  liability  entirely  upon  other  grounds  than 
the  want  of  such  proofs  (such  as,  that  a  subsequent  policy  had  been 
taken  without  the  consent  of  such  insurer,  and  that  there  was  an  over 
insurance  and  the  loss  was  fully  covered  by  prior  policies),  this  is  a 
wainer  of  the  condition  requiring  proofs  of  loss  to  be  made  :  McBride 
V.  Ins.  Co.  (80  Wis.  562),  and  other  cases  in  this  court :  Smith  v, 
Amazon  Ins.  Co.^  34  Wis. 

A  question  in  the  form  of  application  for  a  policy  related  to  the 
ownership  of  the  property ;  and  thut  part  of  the  application  was  filled 
in  by  the  local  agent  of  the  insurer,  on  his  own  knowledge,  and  without 
consultation  with  the  assured.  Heldy  that  a  mistake  in  naming  the 
owners  was  the  mistake  of  the  insurer,  and  cannot  defeat  the  policy,  al- 
though the  application  is  therein  referred  to  as  a  part  of  the  contract, 
and  a  warranty  by  the  assured  :  Id. 

The  policy  referred  to  an  application  No.  9719,  and  there  was  no  ap- 
plication so  numbered,  but  one  was  offered  in  evidence  by  the  insurer 
numbered  9716,  purporting  to  be  made  by  plaintiff,  for  ini«urance  on  the 
property  described  in  the  policy,  and  in  this  the  agent  had  made  the 
erntneous  entry  above  described  as  to  the  names  of  the  owners  of  said 
property.  The  agent  was  asked  by  defendant  on  the  trial  whether  the 
policy  was  issued  on  this  application,  for  the  purpose  of  showing  r  false 
representiUion  in  regard  to  the  ownership.  Htldy  that  the  testimony 
was  properly  rejected  :  Id. 

An  unintentional  mistake  in  the  proofs  of  loss  will  not  prevent  a  re- 
covery upon  the  policy.  So  hehl  where  the  proofs  were  made  out  by 
the  insurer,  and  stated  incorrectly  the  names  of  the  owners  of  the  pro- 
perty, and  there  was  evidence  that  one  of  the  firm  insured  signed  the 
same  in  haste,  without  knowledge  of  the  error:  Id. 

Judgment. 

Clerical  Error — Power  of  Court  to  Correct. — In  a  common-law  action 
to  recover  damages  for  theftowage  of  plaintiff's  land  by  a  dam  across  a 
navigable  stream,  and  also  to  have  the  dam  abated,  the  court  held  (as 
shown  by  its  minutes)  that  after  a  specified  date  the  dam  was  a  lawful 
structure  (under  an  act  of  the  legislature),  and  that  plaintiff  could  re- 
cover in  this  action  only  for  damages  prior  to  that  date,  and  must  sue 
under  the  milUdam  law  for  subsequent  damages.  The  clerk,  after  the 
term,  entered  judgment  not  only  for  the  damages  assessed  by  the  jury, 
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but  also  for  the  abatement  of  the  dam.     At  the  next  term  the  ooart 
vacated  the  latter  portion  of  the  judgment.     Hdd^ 

1.  That  the  judgment  roust  properly  be  considered  as  entered  during 
the  term  at  which  the  cause  was  tried  : 

2.  That  at  a  subsequent  term  the  court  could  not  rtview  the  judgment 
on  the  merits,  or  correct  its  own  errors  ;  but  it  might  correct  the  jwfg- 
meut  so  as  to  make  the  same  conform  to  its  previous  decision  : 

3.  That  the  ruling  of  the  court,  shown  by  the  minutes,  was  equivalent 
to  a  certificate,  not  only  "  that  the  removal  of  the  dam  was  unnecessary" 
(R.  8.  ch.  144,  sec.  1),  but  that  its  abatement  was  unlawful ;  and  there 
was  no  error  in  the  order  correcting  the  judgment:  Dnming  v.  Burk- 
hardt,  34  Wis. 

Municipal  Bonds. 

Act  authorizing  People  of  a  Town  to  decide  whether  to  subttcribe 
it$  Bonds  in  aid  of  Railroad — Suits  on  such  Bonds — Coupons. — There 
being  nothing  in  the  Constitution  of  the  state  of  New  York  which  makes 
unconstitutional  an  act  of  the  legislature  authorizing  the  people  of  a 
town  to  decide  whether  they  will  donate  its  bonds  to  a  railroad  company, 
and  collect  taxes  for  the  amount,  such  an  act  (the  same  being  enabling 
merely  and  not  mandatory)  is  binding :  Town  of  Queensbury  v.  Culver^ 
19  Wall. 

Where  a  town,  issuing  bonds  to  which  coupons  or  interest  warrants 
are  attached,  acknowledge,  in  the  body  of  the  bond,  that  the  town  is 
indebted  to  the  bearer  or  his  assigns  in  such  a  sum  of  money,  payable 
at  a  future  day  named,  *'  with  interest  thereon  at  the  rate  of  7  per  cent., 
on  presentation  and  delivery  of  the  coupons  for  the  same  thereto  attach- 
ed," it  may  be  sued  eo  the  coupons  alone,  though  they  may  have  been 
issued  by  commissioners  specially  made  agents  of  the  town  by  the  legis- 
lature, and  by  it  charged  with  the  matter  of  issuing  the  securities,  and 
not  made  by  the  ordinary  town  authorities :  Id. 

This  liability  of  the  town  is  not  taken  away  by  the  fact  that  the  legis- 
lature has  directed  a  special  mode  in  which  the  money  to  pay  the  prin- 
cipal and  interest  of  the  bonds  is  to  be  raised ;  the  directions  being  given 
to  the  town  and  county  agents,  and  not  to  the  holders  of  the  bonds  or 
coupons:  Id. 

An  act  empowered  commissioners  to  dispose  of  certain  town  bonds 
(whose  issue  for  the  benefit  of  a  railroad  company  named,  the  act  author- 
ised), '<  to  such  persons  or  corporation  and  upon  such  terms  as  the  com- 
missioners should  deem  most  advantageous  for  the  town,  but  not  for  less 
than  par ;"  and  to  <<  donate  the  money  which  should  be  so  raised  to  the 
railroad  company."  The  act,  however,  required  that  they  should  not 
'<  pay  over  any  money  or  honrW  except  upon  certain  conditions  specified. 
The  commissioners  did  not  sell  the  bonds,  but  handed  them  over  to  the 
railroad  company  in  discharge  of  the  authorized  donation.  On  suit 
against  the  town  by  a  &oiidyi</e  holder  of  the  bonds,  A«^,  that  there 
was  no  violation  of  the  act  by  the  commissioners  in  what  they  had  dune : 
Id,  ^  ^ 

Municipal  Corporation.    See  Negligence, 

Change  of  Street  Orade — Damages  to  Owners. — The  charter  of  Mil- 
waukee (ch.  1^,  sec.  18)  declares  that  where  the  grade  of  a  street,  once 
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established,  is  afterwards  changeJ^  *'  all  damages,  costs  and  charges 
arising  therefrom  shall  be  paid  bj  the  citj  to  the  owner  of  any  lot,  or 
parcel  of  land,  or  tenement,  which  may  be  affected  or  injured  "  iu  con- 
sequence of  such  alteration.     Held^ 

1.  That  the  right  to  damages  iu  such  a  case  \%  purely  statutory: 

2.  That  the  statute  grants  such  duinages  only  to  the  owner  of  the 
land  or  building  injured,  and  only  for  injuries  to  the  land  or  built  fin  a 
itsel/y  and  costs  or  charges  necessary  to  restore  the  same  to  their  forim  r 
relative  condition  and  usefulness;  and  not  for  injury  to  or  8uspensi<)«i 
of  the  trade  carried  on  upon  the  premises : 

3.  That  in  an  action  under  said  charter  for  damages  to  miU property 
in  consequence  of  a  change  in  the  established  grade  of  a  street,  it  was 
error  to  include  in  the  judgment  for  damages  a  sum  awarded  by  the  jury 
'*  on  account  of  the  loss  of  the  use  of  the  mUl  during  the  raising  and 
adapting  of  the  same  to  the  new  grade  :"  Stadkr  and  another  v.  Wil- 
toaukeey^  Wis. 

NiaLloSNCB.     See  Fences, 

Toum — Pavements  covered  with  Snow. — Under  ch.  343,  Laws  of  1864 
(Tay.  Stats.  487,  §  45),  it  is  the  duty  of  each  overseer  of  hiahways, 
whenever  any  portion  of  the  highways  in  his  district  is  rendered  tmpoj- 
sable  by  snow- drifts,  "  to  call  out,  upon  one  day's  notice,  the  tax-payers 
of  said  district,  and  immediately  put  said  part  or  parts  of  said  highways 
in  passable  order:"  McCabe  v.  The  Town  of  Sammondf  34  Wis. 

After  a  he&vy  fall  of  snow,  accompanied  by  high  wind,  in  any  district, 
the  overseer  therein  is  chargeable  with  notice  of  the  probable  effects  of 
such  storm,  and  it  is  his  duty  to  ascertain  where  the  highways  are  ob- 
structed by  snow,  and  take  steps  to  remove  the  drifts  :  Id. 

In  an  action  for  injuries  received  by  plaintiff  in  consequence  of  the 
highway  being  obstructed  by  a  snow-drift,  it  appeared  that  the  drifl  form- 
ed on  Tuesday,  that  the  wind  continued  to  drift  the  snow  on  Wednesday, 
that  it  snowed  again  Thursday  morning,  though  the  wind  had  fallen,  and 
that  the  accident  occurred  on  Friday  forenoon.  Beld,  that  the  town  was 
not  chargeable  with  negKgence,  nor  liable  in  the  action,  unless,  in  the  ex- 
ercise of  reasonable  care  and  diligence  by  the  overseer  in  ei^ing  notice 
to  tax-payers,  the  drift  could  have  been  removed  before  plaintiff  was  in- 
jured ;  and  this  was  a  question  for  the  jury  to  determine  from  all  the  cir- 
cumstances I  Id. 

It  was  error,  therefore,  to  instruct  the  jury  that  the  town  would  not 
**  be  relieved  from  its  liability  by  showing  ordinary  care  :*'  Id, 

OFnOBB. 

Usurpation — Criminal  Intent — An  officer  legally  appointed  and  qual- 
med,  oontinning  to  act  as  such  officer  after  the  expiration  of  his  term, 
in  good  faith,  reasotiably  believing  it  to  be  his  duty  to  discharge  the 
duties  of  the  office  until  his  successor  is  qualified,  is  not  to  be  regarded 
as  criminally  usurping  the  office,  within  the  meaning  of  section  18  of 
the  Act  of  March  8th  1881,  <*  for  the  punishment  of  certain  offences 
therein  named."     Kreidler  v.  The  State,  24  Ohio  St. 

Plsabino.    8w  Action;  Trespass. 
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Railroad.     See  Fence$. 

Deed  by  President — Purchase  of  Land  by —  Ultra  Vires. — A  deed,  pur- 
porting to  have  been  executed  by  the  presidentof  a  railroad  corporation, 
under  the  seal  of  the  corporation,  as  authorized  by  section  15  of  the  Act 
of  May  Ist  1852  (S.  &  C.  279),  if  objected  to,  cannot  be  given  in  evi- 
dence  without  proof  of  its  execution :    Wadsh  t.  Burton^  24  Ohio  St. 

The  power  to  purchase  land,  conferred  upon  a  railroad  company  by 
Bection  14  of  the  Act  of  February  11th  1848  (S.  &  C.  273,  note),  in 
not  limited  to  the  acquisition  of  such  lands  as  may  be  necessary  for  op- 
erating or  maintaining  its  road :  Id, 

If,  in  making  a  purchase  of  real  estate,  the  company  abuse  the  power 
conferred  upon  it  by  said  section,  still,  after  resale  and  conveyance,  the 
title  becomes  indefeasible  in  the  hands  of  its  vendee :  Id. 

A  mortgage  executed  by  a  railroad  company  on  *'  the  road  "  of  the 
company,  **  whether  made  or  to  be  made,  acquired  or  to  be  acquired, 
and  all  property,  real  or  personal,"  of  the  company,  "  whether  now 
owned  or  hereafter  to  be  acquired,  used  or  appropriated  for  the  operating 
or  maintaining  the  said  road,"  is  not  a  lien  upon  real  estate  of  the  com- 
pany, then  owned  or  afterward  acquired,  which  has  not  been  used  or 
appropriated  for  operating  or  maintaining  the  road  :  Id. 

Receipt.    See  Evidence. 

Speoifio  PsRFOBBiANOE.     See  Vendor  and  Purchaser. 

Street.     See  Municipal  Corporation. 

SuEBTT.     See  Debtor  and  Creditor. 

Town.    See  Neyli^enoe. 

Trespass. 

Pleading — New  Assignment. — ^In  trespass  quare  dattsum,  when  the 
declaration  only  counts  upon  a  single  act  of  trespass,  which  is  justified 
by  plea,  the  plaintiff  cannot  in  his  replication  traverse  the  matter  of 
justification,  and  also  new  assign  the  same  or  different  acts  of  trespass: 
Spencer  v.  Bemis^  46  Vt. 

United  States  Courts. 

Practice — Submission  of  Case  toithout  a  Jury — Review  in  such  case. — 
The  case  of  Folsom  v.  Insurance  Company^  18  Wallace  237,  and  the 
numerous  cases  there  cited,  p.  244,  affirmed,  and  the  doctrine  again  de-  ^ 
clared,  that  where  a  jury  is  waived  and  the  issues  of  fact  submitted  to 
the  Circuit  Court,  under  the  Act  of  March  "Sd  1865  (qurtted  in  the 
report  of  the  case  cited,  p.  238),  this  court  will  not  review  the  finding 
of  the  court  where  it  is  general  and  unaccompanied  by  any  nuthorized 
statement  of  facts;  and  that  in  the  case  of  such  general  finding,  "'  no- 
thing is  open  to  review  by  the  losing  party  under  a  writ  of  error  except 
the  rulings  of  the  Circuit  Court  in  the  progress  of  the  trial,  and  that 
the  phrase,  *  rulings  of  the  court  in  the  progress  of  the  trial,'  does  not 
include  the  general  finding  of  the  Circuit  Court  nor  the  conclusions  of 
the  Circuit  Court  embodied  in  such  general  finding :"  Cooper^  Executor, 
V.  Omohundro,  19  Wall. 
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Practice, — The  doctrine  of  the  preceding  case  reaffirmed.  Declared 
further,  and  in  explanation,  that  a  mere  report  of  the  evidence  is  not 
such  a  special  finding  or  authorized  statement  of  the  case  as  will  allow 
this  court  to  pass  upon  the  judgment  given  :  Orews  v.  BretoeVy  19  Wall. 

JuriMtlxcHon — AvermerU  of  Citizenship  of  Parties. — When  a  citizen 
of  one  state  as  endorsee  of  inland  hills,  drawn  or  accepted  hy  a  citizen  of 
another — the  plaintiff  claiming  through  the  endorsement  of  the  payee, 
or  of  the  payee  and  suhsequent  endorsers — sues  the  drawer  or  acceptor, 
in  the  Circuit  Court,  the  eleventh  section  of  the  Judiciary  Act  requires 
that  the  citizenship  of  such  payee,  or  of  such  payee  and  suhsequent  endor- 
sers, be  alleged  to  be  different  from  that  of  the  defendant.  It  is  not 
enough  to  allege  that  the  plaintiff  is  a  citizen  of  one  state  :ind  the  defend- 
ant of  another :  MorgatCs  Executor  v.  Gay^  19  Wall. 

It  is  not  competent  for  a  Circuit  Court  to  determine,  without  the  in- 
tervention of  a  jury,  an  issue  of  fact  in  the  absence  of  the  counsel  of 
the  party  and  without  any  written  agreement  to  waive  a  trial  by  jury  : 
Id. 

United  States  Land  Office.     See  Efectment;  Evidence, 

Vendor  and  Purchaser.    See  Covenant. 

Statute  of  Frauds— 'Specific  Perforrmmce — Encumbrance — THtle, — 
Where  the  name  of  the  agent,  with  whom  a  contract  for  the  purchase 
of  real  estate  was  made,  appears  in  the  written  memorandum  of  the 
agreement  signed  by  the  purchaser,  who  is  the  party  to  be  charged,  the 
Statute  of  Frauds  is  satisfied,  although  the  names  of  the  principals  are 
not  disclosed  therein :    Walsh  v.  Barton  et  al,  24  Ohio  St. 

When  a  vendor  of  land,  having  contracted  to  convey  a  perfect  title, 
brings  his  action  to  compel  specific  performance  against  the  vendee,  who 
denies  the  sufficiency  of  the  vendor's  title,  the  burden  of  showing  title 
in  himself  rests  on  the  plaintiff,  and  the  introduction  of  a  deed  of  recent 
date  executed  to  himself,  without  further  proof  of  title,  is  not  sufficie«U  : 
Id. 

A  purchaser  of  land,  who  is  entitled  under  his  contract  to  a  perfect 
title,  cannot  be  compelled  to  perform  his  agreement,  if  the  property 
purchased  be  subject  to  a  judgment  lien,  unless  he  can  be  protected  by 
the  decree  from  loss  or  inconvenience  by  reason  of  the  lien,  although 
it  be  shown  that  the  judgment-debtor  has  other  property  sufficient  to 
satisfy  the  judgment :  Id. 

Will. 

Election — Presumption  of  Intention — Equity — Husband  and  Wife. — 
Where  a  will  assumes  to  give  to  one  of  its  beneficiaries  property  of  an- 
other person  for  whom  provision  is  likewise  made  in  the  will,  the  latter 
cannot  take  the  provision  niade  for  him  in  the  will,  and  also  hold  the 
property,  but  must  elect  which  he  will  take :  Huston  v.  Cbne,  24  Ohio 
St. 

In  order  to  put  the  party  to  such  election,  it  must^^tWy  appear  that 
it  was  not  the  intention  of  the  testator  to  give  him  the  provision  made  in 
the  will  in  addition  to  the  property,  except  where  the  property  in  ques- 
tion is  the  widow's  right  of  aower,  as  to  which  the  rule  has  been  reversed 
by  statutory  provision  :  Id. 
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A  ooart  of  equity  has  jurisdiction  to  compel  the  ptrty  to  make  such 
electioD,  or  to  abide  by  an  election  already  made :  Id.  •         , 

Such  election,  in  order  to  make  it  binding  upon  the  party,  must  be 
made  understandingly,  that  is,  with  a  knowledge  of  the  facts,  and  of  the 
party's  rights  under  the  will :  Id, 

Money  borrowed  by  the  husband  from  the  wife,  and  secured  to  her 
by  the  note  of  the  husband,  given  to  her  at  the  time  of  receiving  the 
money,  will,  after  her  death,  and  as  between  the  husband  and  her 
estate,  be  regarded  as  an  equitable  claim  against  the  husband ;  and, 
therefore,  a  provision  in  her  will  releasing  such  a  claim,  is  a  provision 
beneficial  to  the  husband  :  Id, 


NEW  LAW  BOOKS. 


Barbour. — Treatise  on  the  Practice  of  the  Court  of  Chancery.  By  Oli- 
TiR  L.  Barbour,  LL.D.    2d  ed.,  3  vols.    N.  Y. :  Banks  &  Bros.,  1874. 

BiGELOw. — Reports  of  the  Life  and  Accident  Insurance  Cases,  determined 
in  the  Courts  of  America,  England,  Ireland,  Scotland  and  Canada,  down  to 
January  1874.  With  Notes  and  References.  By  Mblvillb  M.  Bioblow. 
Yol.  3.    Boston :  Hard  k  Houghton.     Sheep,  $7.50. 

Oopp. — Mining  Laws  and  Decisions  of  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior.  By  IIbnrt  N.  Copp,  General 
Land  Office,  Washington,  D.  C.     San   Francisco :  A.  L.  Bancroft  &,  Co. 

Illinois. — An  Analytical  Compilation  of  the  General  Laws,  from  1818  to 
1874.  By  Wm.  L.  Gross.  2d  ed.,  vol.  3.  Springfield :  W.  L.  Gross.  Sheep, 
94.50. 

Niw  Jersit. — Reports  of  Cases  in  the  Supreme  Court  and  at  Law  m  the 
Court  of  Errors  and  Appeals.  By  G.  D.  W.  Vroom.  Vol.  7.  Trenton  :  W. 
S.  A  E.  W.  Sharp,  prs. 

Pbnnstlvania.— Reports  of  Coses  in  the  Supreme  Court.  By  P.  Frazbr 
Smith.  Vol.  23,  heing  vol.  73  of  the  series.  Philadelphia :  Kay  k  Bro. 
Sheep,  $4.50. 

Pricr.— The  Act  of  1853  for  the  Sale  of  Real  Estate  in  Pennsylvania.  By 
Bu  K.  Price.    Philadelphia :  Kay  k  Bro. 

SiMONBS.^Manual  of  Patent  Law,  with  an  Appendix  on  the  Sale  of  Pat- 
ents.   By  Wm.  E.  Simonds.    Hartford  :  The  Author. 

Stirling.— The  Philosophy  of  Law,  a  Course  of  Lectures  delivered  to  the 
Juridical  Society  of  Edinburgh.  By  J.  H.  Stiruvg,  LL.  D.  Pamph.,  pp. 
83.    St  Louis :  Soule,  Thomas  k  Wentworth. 

Wisconsin.— Reports  of  Cases  in  the  Supreme  Court  Vol.  82.  By  0.  M . 
CoNOVER.    Chicago :  Callaghan  k  Co. 
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SPECIAL  AGENCY. 

Though  the  principles  of  law  applicable  to  cases  of  general 
agency  are  well  settled,  and  are  laid  down  with  great  perspicuity 
by  Story,  Parsons  and  other  text  writers,  the  distinctions  between 
general  and  special  agencies,  and  the  different  rules  governing 
the  liabilities  of  principals,  seem  to  be  still  involved  in  much 
uncertainty  and  confusion.  How  a  special  agent  is  to  be  distin- 
guished from  a  general  agent,  becomes  frequently  a  question  of 
much  importance  and  great  nicety,  and  there  is  often  no  certain 
criterion.  Moreover  it  is  easier  to  lay  down  a  rule,  than  to 
determine  its  application  in  a  particular  instance,  and  there  may  be 
great  subtlety  and  refinement  in  discussing  the  pirinciples,  without 
reaching  a  solution  satisfactory  to  a  candid  mind  in  the  case  at  bar. 

A  special  agent  is  defined  generally  by  Story,  as  "  a  person 
appointed  to  act  concerning  some  particular  object ;"  by  Parsons, 
as  "one  authorized  to  do  one  or  two  special  things  ;"  by  Chitty, 
as  "  one  appointed  only  for  a  particular  purpose,  and  invested 
with  limited  powers ;"  by  Kent,  as  "  one  constituted  for  a  particular 
purpose  and  under  a  limited  power ;"  though  all  these  writers 
recognise  these  definitions  as  incomplete,  and  admit  that  the  ques- 
tion whether  the  agent  falls  within  them  by  no  means  always 
determines  the  rule  of  liability  of  the  principal  to  third,  parties. 

A  most  reasonable  and  proper  rule,  founded  upon  the  soundest: 

reason  and  clearest  justice,  is  stated  by  Chitty  'n  his  excellent  work 

on  Contracts,  though  it  seems  to  have  been  overlooked  by  most 

of  the  elementary  writers.     **  If  the  agent  being  himself  engaged 
Vol.  XXIL— 48  (657) 
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in  a  particular  trade  or  business,  be  employed  by  the  principal  to 
do  certain  acts  for  him  in  that  trade  or  business,  he  will  in  each 
case  be  held  to  be,  with  reference  to  his  employment,  a  general 
agent,  and  the  public  having  no  means  of  knowing  what  are  in  any 
particular  case  within  the  general  scope  of  the  agent's  powers — the 
wishes  and  directions  of  the  principal, — the  latter  will  be  liable 
even  though  his  orders  be  violated.  In  such  a  case  the  principal 
having  for  his  own  convenience  induced  the  public  to  consider  that 
his  agent  was  possessed  of  general  powers,  is  bound  by  the  exercise, 
on  the  Agent's  part,  of  the  authority  which  he  thus  allowed  him  to 
assume :"  p.  284.  This  principle,  so  wise  and  salutary  as  to  com- 
mend itself  at  once  to  every  clear-thinking  mind,  is  supplemented 
on  p.  289  by  the  further  rule:  "Factors  and  brokers  are  both,  it 
would  appear,  general  agents,  and  hence  it  follows  that^-except 
in  cases  where  it  is  known  to  be  usual  to  limit  their  authority, 
although  the  actual  limit  be  not  known — all  contracts  made  by 
them  in  the  ordinary  course  of  their  employment,  without  notice  by 
third  parties  of  their  private  instructions,  and  without  fraud  or 
collusion,  are  binding  on  their  principals." 

These  rules  as  thus  laid  down  contain  all  the  restrictions  necessary 
to  the  safe  conduct  of  business,  and  the  protection  of  principals 
80  far  as  they  should  be  protected  as  against  innocent  third  par- 
ties ;  for  in  cases  of  agency  the  universally  recognised  principle 
is  to  be  applied  that  he  who,  even  without  intentional  fraud, 
has  enabled  any  person  to  do  an  act  which  must  be  injurious 
to  himself,  or  to  another  innocent  party,  shall  himself  suffer  the 
injury,  rather  than  the  innocent  party  who  has  placed  confidence 
in  him.  The  principal  who  has  appointed  the  agent,  has  clothed 
him  with  the  indicia  of  agency  and  authority,  and  has  thus  in 
the  furtherance  of  his  own  business,  given  him  the  power  and 
position  to  do  injury,  should  be  the  one  to  suffer  for  any  abuses 
'  or  misapplication  of  that  power  or  authority.  And  the  reason 
and  justice  of  this  is  precisely  the  same  in  cases  of  general  and 
of  special  agency.  The  principal  of  course  should  not  be  bound 
by  any  act  of  the  special  agent  beyond  what  it  was  reasonable  and 
proper  or  usual  for  the  agent  to  do  in  the  course  of  his  agency. 

If  the  owner  sends  another  with  a  horse  for  sale,  it  is  well  estab- 
lished that  he  has  the  implied  power  to  warrant  his  soundness; 
that  is  reasonable  and  proper.  He  may  also  sell  him  for  a  fair 
price.     But  if  the  agent  were  to  offer  a  valuable  horse  fur  twenty- 
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five  dollars,  the  purchaser  should  bo  at  once  put  upon  inquiry  as 
to  his  agency,  and  whether  he  had  the  right  to  sell  him  at  such  a 
sacrifice ;  or  if  he  warrants  him  to  trot  in  2.30,  the  principal  would 
not  be  bound,  unless  he  had  given  proper  authority  for  such  a 
warranty,  as  that  would  be  an  extraordinary  warranty,  and  the 
purchaser  should  be  at  once  put  upon  inquiry. 

In  both  cases  of  general  and  special  agency,  the  authority  of  the 
agent,  whether  conferred  in  writing  or  by  parol,  includes  all  the 
necessary  and  usual  means  of  executing  it  with  effect :  Story  on 
Agency,  §  68 ;  1  Parsons  on  Contracts  67;  Paley  on  Agency  189; 
2  Kent  B18 ;  1  Chitty  on  Contracts,  note  to  page  286. 

If  then  the  agent  be  prohibited  by  his  principal  from  using 
certain  of  these  means,  which  would  ordinarily  be  necessary  and 
usual,  what  will  be  the  effect  upon  third  parties  dealing  with  the 
agent  in  ignorance  of  this  prohibition?  In  the  case  of  a  general 
agent  the  principal  would  certainly  be  bound,  and  in  the  case  of  a 
special  agent^  although  this  precise  point  is  by  no  means  settled 
in  the  books,  it  would  seem  that  he  should  also  be  bound ;  other- 
wise innocent  third  parties  would  only  know  the  existence  of  the 
limitation  after  the  injury  had  been  done.  When  too  late  they 
would  discover  that  the  liability  of  the  professedly  contracting 
party  was  but  a  myth  and  a  hallucination.  Suppose  for  example, 
that  a  merchant  should  intrust  a  note  to  a  broker  for  negotiation, 
with  the  direction  "  not  to  go  to  a  National  Bank  with  it,"  but  the 
broker  should  sell  it  to  a  National  Bank,  who  hold  it  till  maturity. 
If  the  merchant  has  received  the  proceeds,  he  would  of  course  be 
liable  on  that  ground,  but  if  the  broker  had  converted  them,  could 
the  merchant  successfully  defend  against  the  note  in  the  hands  of 
the  bank  on  the  ground  of  his  prohibition  ?  It  would  certainly 
seem  that  in  reason  and  justice,  and  by  analogy,  he  could  not, 
whether  the  broker  be  considered  as  a  general  or  a  special  agent ; 
otherwise  there  can  be  no  safety  in  dealing  with  an  agent. 

In  Anderson  v.  Coonley^  21  Wendell  280,  it  is  distinctly  stated, 
*'  The  authority  of  the  agent  being  limited  to  a  particular  business 
does  not  make  it  special ;  it  may  be  general  in  regard  to  that,  as 
if  the  range  of  it  was  unlimited." 

Nor  can  the  distinction  between  a  general  and  special  agency 
be  established  by  inquiring  whether  this  was  the  first  time  that  the 
agent  had  acted  as  such,  for  an  agency  is  established  either  by  the 
authority  actually  conferred  upon  the  agent,  or  by  the  manner  in 
which  he  is  held  out  to  the  world  as  possessing  authority,  and 
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either  of  these  may  be  the  same  in  a  first  as  in  a  subsequent  em- 
ployment or  act.  If  a  man  appoints  another  to  do  all  his  business 
in  a  particular  line,  he  becomes  forthwith  general  agent  within 
that  line,  and  his  first  act  in  that  capacity  binds  his  principal  pre- 
cisely as  though  he  had  acted  during  a  term  of  years. 

In  Barber  v.  Brittan  ^  Hall^  26  Vermont  112,  which  was  a  case 
of  first  employment,  Bennett,  J.,  in  delivering  the  opinion  of 
the  court,  states  the  case  and  the  law  briefly  and  clearly :  "  The 
defendants  sent  their  own  agent  for  the  plaintiff  (a  physician),  and 
clothed  him  with  authority  to  employ  plaintiff  to  visit  the  boy,  and 
though  the  agent  was  told  to  inform  the  plaintiff  that  the  defend- 
ants would  pay  him  for  the  first  visit,  yet  this  the  agent  for  some 
cause  neglected  to  do,  and  employed  the  plaintiff  generally  to 
attend  the  boy  so  long  as  he  might  need  medical  aid.  The  law  is 
well  settled  that  if  an  injury  is  to  result  to  one  man  firom  the  omis- 
sions or  neglect  of  an  agent  of  another,  the  principal  must  be  held 
liable.  In  this  cause  the  defendants,  through  the  neglect  of  their 
agent,  caused  the  services  to  be  rendered  upon  their  credit,  and  the 
case  is  within  the  above  principle."  And  Judge  Story  tells  us 
in  §  131  of  his  work  on  Agency,  it  makes  no  difference  in  the  case 
of  a  factor  who  from  the  nature  of  his  business  possesses  a  gene- 
ral authority  to  sell,  whether  he  has  been  ordinarily  employed 
by  the  principal  to  sell  or  whether  it  is  the  first  and  only  instance 
of  his  being  so  employed  by  the  principal ;  for  still  being  a  knomi 
factor,  he  is  held  out  by  the  principal  as  possessing  in  effect  all  the 
ordinary  general  authority  of  a  factor  in  relation  to  the  particular 
sale.  And  again,  §  133,  '^  So  far  as  the  agent,  whether  he  is  a 
general  or  special  agent,  is  in  any  case  held  out  to  the  public  at 
large,  or  to  third  persons  dealing  with  him,  as  competent  to  con- 
tract for  and  to  bind  the  principal,  the  latter  will  be  bound  by  the 
acts  of  the  agent,  notwithstanding  he  may  have  deviated  from  his 
secret  instructions  and  orders ;  for  otherwise,  such  secret  instruc- 
tions and  orders  would  operate  as  a  fraud  upon  the  unsuspecting 
confidence  and  conduct  of  the  other  party."  And  these  rules 
thus  stated  by  Mr.  Justice  Story,  are  approved  by  the  Supreme 
Court  of  Massachusetts  in  Seidell  v.  Baker,  1  Metcalf  202,  208, 

And  even  in  case  of  an  agent  constituted  for  a  special  purpose, 
the  rule  is  laid  down  by  Kent,  2  Com.  621,  that  though  the  person 
dealing  with  him  does  so  at  his  peril,  when  the  agent  passes  the 
precise  limits  of  his  power,  yet  if  he  pursues  the  power  as  ex- 
hibited to  the  public,  his  principal  is  bound,  even  if  private  in- 
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structions  had  still  further  Ihnited  the  special  power.  In  the  case 
of  Hatch  V.  Taylor^  10  New  Hampshire  638,  Parker,  C.  J.,  in 
delivering  the  opinion  of  the  court,  elaborately  discusses  the  doctrine 
of  special  agency,  and  lays  down  the  distinctions  between  au- 
thority and  instructions,  more  satisfactorily  and  clearly  than  we 
have  elsewhere  found  them.  He  says :  "  It  is  contended,  howevfer, 
that  the  distinction  between  authority  and  instructiohs  does  not 
apply  in  cases  of  special  agents,"  &c.  **  But  it  is,  we  think,  apparent 
enough  that  all  which  may  be  said  to  a  special  agent,  about  the  mode 
in  which  his  agency  is  to  be  executed,  even  if  said  at  the  time  that 
the  authority  is  conferred,  or  the  agency  constituted,  cannot  be 
regarded  as  part  of  the  authority  itself,  or  as  a  qualification  or 
limitation  upon  it.  There  may  be  at  times  upon  the  constitution 
of  a  special  agency,  and  there  often  is,  not  only  an  authority 
given  to  the  agent,  in  virtue  of  which  he  is  to  do  the  act  proposed, 
but  also  certain  communications  addressed  to  the  private  ear  of 
the  agent,  although  they  relate  to  the  manner  in  which  the 
authority  is  to  be  executed,  and  are  intended  as  a  guide  to  direct 
its  execution.  These  communications  may,  to  a  certain  extent, 
be  intended  to  limit  the  action  of  the  agent ;  that  is,  the  principal 
intends  and  expects  that  they  shall  be  regarded  and  adhered  to  in 
the  execution  of  the  agency ;  and  should  the  agent  depart  from 
them,  he  would  violate  the  instructions  given  him  by  the  princi- 
pal, at  the  time  when  he  was  constituted  agent,  and  executed  the 
act  he  was  intended  to  perform  in  a  case  in  which  the  principal 
did  not  expect  that  it  should  be  done.  And  yet  in  such  case  he 
may  have  acted  entirely  within  the  scope  of  the  authority  given 
him  and  the  principal  be  bound  by  his  acts.  This  could  not  be 
so  if  those  communications  were  limitations  upon  the  authority 
of  the  agent.  It  is  only  because  they  are  not  to  be  regarded  as 
part  of  the  authority  given,  or  a  limitation  upon  that  authority, 
that  the  act  of  the  agent  is  valid,  although  done  in  violation  of 
them  ;  and  the  matter  depends  upon  the  character  of  the  communi- 
cations thus  made  by  the  principal  and  disregarded  by  the  agent." 
Another  principle  is  sometimes  applicable  even  in  cases  of  special 
agency,  that  a  recognition  by  the  principal  of  the  agency  in  the 
particular  instances  is  evidence  of  the  authority  ;  as  where  a  person 
subscribes  policies  in  another's  name,  and  upon  a  loss  happening 
the  latter  pays  the  amount.  This  would  be  evidence  of  a  general 
authority  to  subscribe  policies :  2  Starkie  on  Evidence  43. 
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This  would  seem  to  operate  in  the  nature  of  an  estoppel,  and 
the  principal  cannot  be  permitted  to  be  at  the  same  time  recognising 
and  denying  the  agency. 

In  a  case  recently  tried  at  nisi  priuSj  where  a  real  estate  agent 
had  been  employed  to  negotiate  a  loan,  but  the  principal  claimed 
^that  there  was  a  specific  limitation  to  his  authority,  it  was  strenu- 
ously contended  on  his  behalf,  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  the  agency,  in  all  its  terms ;  and  that 
unless  he  could  show  by  a  preponderance  of  testimony  that  there 
was  no  such  limitation  as  claimed  by  the  defendant,  he  must  fail 
in  his  case.  This  however  cannot  be  the  law :  firsty  because  under 
the  well  established  rules  of  evidence,  whenever  certain  facts  are 
peculiarly  within  the  knowledge  of  one  party,  upon  him  lies  the 
burden  of  proof  as  to  these  facts :  Taylor's  Law  of  Evidence,  §  347, 
p.  384 ;  1  Phillips  on  Evidence  821.  Secondly^  because  such  lim- 
itation is  matter  of  defence  and  avoidance,  set  up  by  the  defend- 
ant, the  plaintiff  having  in  the  first  instance  made  out  a  primd 
facie  case.  In  constituting  an  agency,  the  principal  and  agent 
are  ordinarily  the  only  persons  cognisant  of  the  facts,  and  of  any 
special  terms,  conditions  or  limitations  of  that  agency,  while  per- 
sons dealing  with  such  agent  have  usually  no  means  whatever  of 
knowing  anything  of  the  particulars  of  the  constitution  of  the 
agency.  If  then  the  burden  of  proof  is  upon  the  plaintiff,  he 
must  necessarily  in  every  case  where  the  principal  and  agent, 
either  honestly  or  dishonestly,  differ  in  their  testimony  as  to  the 
special  conditions  or  limitations  of  the  agency,  fail  in  an  action 
against  either  the  principal  or  agent,  and  however  meritorious  his 
cause  of  action  may  be,  remain  thus  utterly  and  absolutely  with- 
out remedy.  With  such  a  burden  upon  him  he  could  of  course 
never  recover  from  either  principal  or  agent.  Such  a  result  is 
not  in  accordance  with  nor  contemplated  by  the  law  of  agency. 
The  innocent  party  must  have  his  remedy,  while  the  principal 
and  agent  must  settle  between  themselves.  The  plaintiff  must  of 
course  establish  the  agency  by  a  clear  preponderance  of  proof; 
but  having  once  done  that,  and  the  agent  having  been,  so  far 
as  the  person  dealing  with  him  could  know,  competent  to  act 
and  bind  the  principal,  the  burden  is  and  ought  to  be  upon  the 
defendant  to  establish  any  condition  or  limitation.  It  will  not  do 
to  say  that  where  the  agent  has  the  indicia  of  full  authority, 
though  in  fact  it  has  been  limited,  a  person  dealing  with  the  agent 
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baa  the  presumption  of  authority  in  the  agent,  but  that  such  pre- 
sumption is  repelled  as  soon  as  the  principal  testifies  that  the 
authority  was  never  actually  conferred,  even  though  there  be 
counterbalancing  testimony  to  establish  the  authority.  Though 
unquestionably  the  plaintiflf  has  the  burden  in  establishing  the 
agency,  the  condition  or  limitation  is  matter  of  defence,  and  as  to 
that  the  defendant  setting  it  up  has  the  affirmatiye  of  the  issue 
and  in  this  particular  must  bear  the  (mu%  probandi. 

If  the  evidence  as  to  the  condition  or*  limitation  is  evenly 
balanced,  that  flefence  must  fail.  Of  what  possible  value  is  a  pre- 
sumption, if  one  cannot  act  upon  it,  and  if  it  confers  no  sort  of 
protection  upon  one  who  in  good  faith  has  acted  upon  it  ?  No 
doctrine  of  agency  could  be  more  fruitful  of  deception  and  imposi- 
tion than  this. 

In  cases  clearly  of  special  agency,  the  rule  is  certainly  estaV 
lished  by  the  regukr  current  of  authorities,  that  the  principal  is 
only  bound  by  the  acts  of  the  agent  within  the  limits  and  scope  of 
the  authority  conferred  upon  him ;  but  the  distinctions  between 
limitations  to  his  authority  and  private  directions  or  instructions 
as  to  the  manner  of  executing  that  authority,  are  vague  and 
shadowy,  and  unsatisfactory  in  the  extreme*  Limitations  enter 
into  and  become  of  the  essence  of  the  authority ;  whereas  directions 
or  instructions  are  merely  guides  to  the  agent,  and  cannot  affect 
third  parties  acting  in  good  faith  and  in  ignorance  of  them. 

In  cases  of  general  agency  the  universal  tendency  of  the  courts, 
both  in  England  and  in  this  country,  has  been  to  protect  innocent 
third  parties  in  preference  to  the  principal,  while  in  cases  of  special 
agency,  they  determine  the  liability  by  the  terms  of  the  authority, 
but  in  deciding  the  question  whether  the  agency  in  a  given  case 
is  general  or  special,  some  have  looked  at  the  transaction  between 
the  principal  and  agent,  when  the  agency  was  in  fact  originally 
constituted,  while  others  have,  with  what  seems  to  me  to  be  the 
better  reason,  considered  rather  the  relations  to  those  dealing  with 
the. agent  and  with  whom  the  agent  was  expected  to  deal,  and  have 
inquired  whether  the  agent  was  hdd  out  to  the  world  as  possessing 
general  authority,  and  whether  third  parties  dealing  in  good  faith 
with  him  were  justified  in  believing  that  he  was  a  general  agent,, 
or  possessed  of  general  powers  in  the  particular  business.  The 
reason  of  the  niles  established  for  the  protection  of  persons  dealing 
in  good  faith  with  an  agent,  apply  with  equal  force  to  cases  of 
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general  and  special  agency,  provided  only  that  in  the  latter  case 
they  had  good  reason  to  believe  that  the  agent  was  in  fact  possessed 
of  the  powers  which  he  claimed  the  right  to  exercise;  and  the 
principal,  who  has  clothed  even  a  special  agent-  with  every  appear- 
ance of  lawful  authority,  and  allowed  the  world  to  believe  that  a 
certain  authority  existed,  must  have  some  liability  in  the  matter. 
Special  agency  cannot  be  all  advantage  to  the  principal  and  no 
liability.  There  is  no  such  an  anomaly  in  this  branch  of  jurispru- 
dence. Such  a  rule  of  law,  or  such  an  application  of  existing  rules, 
would  be  in  the  highest  degree  unjust  It  would  be  simply  preying 
upon  innocent  men,  and  a  special  agent  would  be  nothing  more  nor 
less  than  a  man  sent  out,  with  a  roving  commission,  to  perpetrate 
continuous  frauds  upon  the  community. 

It  is  also  now  well  established,  that  a  special  agent,  even  acting 
without  authority,  may  in  certain  cases  bind  his  principal.  This 
is  true  in  case  of  a  bank  teller  who  certifies  checks  when  the  drawer 
has  in  fact  no  funds  on  deposit.  This  principle  has  been  twice 
decided  by  the  New  York  Court  of  Appeals,  and  each  time  elabo- 
rately argued  and  discussed.  In  the  first  case,  Farmer%'  ^ 
Mechanics'  Bank  of  Kent  Co.  v.  Butchers'  and  Drovers'  Bank^ 
14  New  York  627,  the  court  say  that  although  the  plaintiff'  was 
chargeable  with  knowledge  that  the  power  of  the  teller  to  certify 
checks  was  confined  to  such  as  should  be  drawn  by  parties  having 
money  on  deposit,  the  teller  having  been  appointed  by  the  bank  to 
preato  evidence  on  their  behalf  of  that  fact,  and  authorized  to  hold 
out  to  parties  inquiring  for  the  existence  of  such  funds,  the  bank 
should  be  held  liable.  In  the  same  case  as  reported  in  16  New 
York,  Judge  Samuel  L.  Selden,  in  delivering  the  opinion  of  the 
court,  and  treating  the  case  as  one  of  an  agency  specially  restricted, 
said,  p.  133,  that  the  principle  assumed  by  the  defence,  that 
principals  are  bound  only  by  the  authorized  acts  of  their  agents, 
except  where  the  agent  has  been  apparently  clothed  with  an 
authority  beyond  that  actually  conferred,  is  too  broad  to  be 
sustained ;  that  principals  have  repeatedly  been  held  responsible 
for  the  false  representations  of  their  agents,  not  on  the  ground 
that  the  agents  had  any  authority,  either  real  or  apparent,  to 
make  such  representations,  but  for  reasons  entirely  different; 
citing  with  approval  Lord  Holt's  remark  in  Hem  v.  Nichols,  1 
Salkeld  289 :  ^'  Seeing  somebody  must  be  a  loser  by  this  deceit,  it 
is  more  reasonable  that  he  who  employs  and  puts  a  confidence  in 
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the  deceiver  should  be  a  loser,  than  a  stranger."  And  on  page 
135  Judge  Sbldkn  lays  down  the  further  rule,  that  where  the 
party  dealing  with  an  agent  has  ascertained  that  the  act  of  the  agent 
corresponds  in  every  particular,  in  regard  to  which  such  party  has 
or  is  presumed  to  have  any  knowledge,  with  the  terms  of  the  power, 
he  may  take  the  representation  of  the  agent  as  to  any  extrinsic 
fact  which  rests  peculiarly  within  the  knowledge  of  the  agent,  and 
which  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it.  This  case  is  expressly  aflSrmed  in  JV^.  Y, 
^  JV:  IT.  R.  R.  Co.  v.  Schuyler  et  al,  34  New  York  30,  where  the 
question  of  the  liability  of  the  principal  is  elaborately  discussed; 
and  the  special  rules  above  stated  are  distinctly  reaffirmed. 

Elaborate  as  have  been  the  discussions,  both  judicial  and  by  the 
text  writers,  of  the  questions  relating  to  special  agents,  it  is  much 
to  be  regretted  that  they  have  not  been  more  definitely  and  au- 
thoritatively settled.  But  the  general  tendency  seems  to  be  in 
favor  of  protecting  innocent  third  parties  who  have  acted  upon  the 
confidence  of  an  authority  which  in  the  ordinary  course  of  business 
they  were  justified  in  believing  that  the  agent  possessed,  leaving 
the  principal  to  settle  with  the  agent  for  any  departure  from  the 
strict  letter  of  his  instructions.  Josiah  H.  Bissell. 

Chicago. 


RECENT.  A  MERICAN    DECISIONS. 

New  York  Commission  of  Appeals. 

CHARLES  £ATON,  bt  his  Ouardian.  RBSPoyDSNT,  v.  THE  DELAWARE, 
LACKAWANNA  &  WESTERN  RAILROAD,  Appellants. 

Plaintiff  being  invited  by  the  conductor  got  into  the  caboose  of  a  coal  train  and 
rode  withoat  paying  any  fare.  An  accident  occurred  through  the  negligence  of 
the  conductor,  whereby  plaintiff  was  injured.  Held,  the  relation  of  carrier  and 
pasfienger  had  not  been  created,  and  the  company  was  not  liable. 

Where  a  railroad  company  has  diyided  its  business  between  passenger  and  freight 
trains,  the  conductor  of  the  latter,  though  called  by  the  same  name,  has  not  the 
powers  of  a  conductor  in  regard  to  passengers.  Notice  of  his  want  of  power  will 
be  implied  from  the  nature  and  apparent  division  of  the  business,  and  a  person 
claiming  to  be  a  passenger  on  such  train  has  the  burden  of  proof  of  circumstances 
to  except  him  from  the  general  presumption.    Per  Dwioht,  Commissioner. 

Plaintiff,  being  then  under  twenty-one  years  of  age,  was  with 
two  other  boys,  walking  towards  his  home  on  the  railroad  track, 
and   having  been  passed  by  a  coal  train  moving  slowly  was 
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beckoned  bj  the  conductor  in  charge  of  it,  who  was  then  on 
the  rear  car,  a  caboose,  to  get  upon  the  train.  The  plaintiff 
and  his  associates  acted  accordingly.  The  conductor  afterwards 
solicited  them  to  go  with  him  upon  his  return  trip  to  a  place  called 
Philipsburg,  where  he  would  procure  for  them  situations  as  brakes- 
men. They  went  with  him.  The  train  towards  morning  stopped 
on  the  track  at  a  point  where  there  was  a  sharp  curve  in  the  road. 
The  conductor  was  guilty  of  negligence  in  not  sending  back  a 
flagman  to  warn  an  approaching  train.  No  signal  was  given  nor 
was  any  light  exposed  for  this  purpose.  A  collision  occurred  by 
which  the  plaintiff  sustained  serious  injury  without  negligence  on 
his  part. 

The  rear  car  or  caboose,  in  which  the  plaintiff  was  at  the  time 
of  the  injury,  was  supplied  with  a  cptove,  and  there  were  boxes  run- 
ning up  and  down  the  car  in  which  the  tools,  Jcc,  of  the  employees 
of  the  road  were  kept.  The  car  was  also  used  as  a  place  of  de- 
posit for  lanterns,  couplings,  &c. 

The  boxes  had  covers  on  which  persons  could  sit  The  car  was 
in  substance  a  store-room,  and  used  for  carrying  provisions  while 
the  train  was  on  the  road.  These  arrangements  were  made  for 
the  convenience  of  the  defendant's  servants,  and  the  car  really  car- 
ried train  equipments.  There  was  no  evidence  that  passengers 
either  habitually  or  occasionally  (except  in  the  present  instance) 
rode  in  the  caboose.  There  was  a  regulation  of  the  defendant 
printed  on  the  tables  intended  for  the  use  of  its  employees,  that 
passengers  were  forbidden  to  ride  on  coal  trains.  Disobedience 
of  this  rule,  if  known  to  the  defendant,  was  followed  by  a  dis- 
charge of  the  employee  so  offending.  Of  this  regulation  the  plain- 
tiff had  no  actual  notice,  and  it  was  not  put  up  in  the  caboose. 
The  plaintiff  paid  no  fare,  nor  was  any  demanded  of  him. 

Hamilton  Odell^  for  appellants. 

Fred.  A.  Ward^  for  respondent. 

D WIGHT,  Commissioner. — The  real  inquiry  in  the  present  action 
is,  whether,  under  the  circumstances  of  the  case,  the  relation  of 
common  carrier  and  passenger  existed  between  the  plaintiff  and 
defendant.  If  that  can  be  established  it  is  plain  that  the  negli- 
gence of  the  conductor  was  such  as  to  make  the  defendant  liable  for 
the  plaintiffs  injuries.  It  must,  however,  appear  that  the  defend- 
ant was  under  a  duty  to  the  plaintiff  to  exercise  care  towards  him. 
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That  duty  can  onlj  spring  up  from  acts  of  the  conductor  causing 
the  relation  of  common  carrier  and  passenger  to  exist  between  the 
parties.  It  is  now  well  settled  that  liabilitj  in  such  cases  is  to  be 
derived  from  m  pre-existing  duty  or  obligation  on  the  part  of  the 
principal.  In  that  case  the  negligence  of  the  servant  whom  he 
employs  to  discharge  the  duty  or  obligation  is  imputable  to  himself 
so  as  to  render  him  responsible :  Smith  v.  Dock,  L.  R.  3  C.  P.  * 
826  ;  CoUis  v.  Selden^  Id.  895;  NiehoUon  v.  Erie  Railway  Co.^  41 
N.  Y.  525,  and  cases  cited  in  opinion  of  Earl,  C.  J. 

The  solution  of  the  question  at  issue  is  not  to  be  sought  in  the 
rules  of  law  appertaining  to  common  carriers.  It  must  be  obtained 
from  the  principles  of  the  law  of  agency.  The  true  inquiry  is 
whether  the  conductor,  as  an  agent  of  the  defendant,  had  the  power 
to  take  the  plaintiff  upon  the  train  in  such  a  way  as  to  bind  the 
defendant  as  a  carrier  to  him  as  a  passenger. 

The  question  submitted  to  the  jury  at  the  trial  was  whether 
the  plaintiff  was  informed  of  the  regulation  referred  to,  and  they 
were  instructed  that  if  they  should  answer  that  in  the  negative, 
the  plaintiff  could  recover.  To  this  direction,  exception  was  taken 
by  the  defendant. 

In  considering  the  effect  of  the  facts,  it  should  be  premised 
that  railroad  companies,  like  other  common  carriers,  have  aright  to 
make  reasonable  regulations  as  to  the  management  df  their  business. 
While  they  may,  if  they  see  fit,  have  the  freight  and  passenger 
carried  on  upon  a  single  train  under  one  management,  they  may 
also  completely  separate  their  transactions  by  arranging  them  in 
distinct  departments.  They  may  thus  have  an  engineer,  brakes- 
man and  conductor,  whose  duties  shall  be  confined  solely  to  the 
management  of  a  freight  train.  Such  a  conductor,  though  bear* 
ing  the  same  name  as  the  general  manager  of  a  passenger  train, 
would  have  quite  different  powers.  The  law  would,  in  general, 
only  confer  upon  him  such  authority  as  was  incidental  to  the 
business  of  moving  freight,  and  no  power  whatever  as  to  the  trans- 
portation of  passengers.  This  would  clearly  be  the  case  if  a 
j)erson  applying  to  be  a  passenger  on  a  freight  train  had  actual  ^ 
notice  of  the  division  of  the  business.  In  the  great  transactions 
of  commercial  corporations,  convenience  requires  a  subdivision  of 
their  operations  anHftig  many  different  agents.  Each  of  these  may 
have  a  distinct  employment,  and  become  a  general  agent  in  his  par- 
ticular department,  with  no  powers  beyond  it.     He  is  only  iden- 
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tified  with  the  principal  to  that  extent.  Notice  to  such  an  agent 
would  only  be  notice  to  the  principal  in  respect  to  the  department 
in  which  he  acted :  1  Parsons  on  Contracts  76,  5th  ed.  See 
Story  on  Agency,  sect.  167,  sect.  17,  where  the  distinction 
between  a  strict  general  agent  and  one  for  a  particular  purpose  is 
considered.    Sect.  131,  as  to  his  powers.   Also  1  Pars,  on  Cont.  76. 

These  general  propositions  will  scarcely  be  disputed.  The  re- 
maining inquiry  is  whether  notice  to  a  supposed  passenger  will 
not  be  implied  from  the  nature  and  apparent  division  of  the 
business.  It  would  seem  so.  The  matter  will  be  simplified  by 
supposing  in  the  outset  of  the  discussion  that  this  had  been  a  coal 
train  without  any  caboose  attjAcbed.  Under  such  circumstances, 
although  a  wayfarer  had  taken  a  gratuitousride  with  the  conductor's 
assent  upon  one  of  the  coal-vans  happening  for  the  moment  to  be 
empty,  so  that  he  could  improvise  a  seat,  he  could  scarcely  be 
deemed  a  passenger,  and  the  defendant  as  to  him  a  carrier.  The 
presumption  is  that  a  person  on  a  freight  train  is  not  legally  a 
passenger,  and  it  lies  with  him  who  claims  to  be  one  to  take  the 
burden  of  proof  to  show  that  under  the  special  circumstances  of 
the  case  the  presumption  has  been  rebutted.  So  if  a  stage-coach 
proprietor  should  regularly  carry  his  passengers  in  a  stage  and 
their  baggage  in  a  wagon,  there  would  be  a  fair  presumption  that 
the  wagon  was  not  intended  for  passengers,  though  under  special 
circumstances  it  might  be  used  in  that  manner.  A  person  as- 
serting that  he  was  a  passenger,  though  riding  in  tbe  baggage- 
wagon,  would  be  bound  to  prove  it.  In  both  these  cases,  the  dis- 
tinction between  the  passenger  and  the  freight  business  would  be 
so  marked  by  the  external  signs  of  classification  that  any  person 
of  ordinary  prudence  would  take  notice  of  it.  :  This  would  b© 
equivalent  to  actual  notice,  and  the  burden  of  proof  would  devolve 
upon  him  to  show  that  the  carrierrhad  relaxed  his  rule :  Robert* 
9(m  V.  New  York  and  Erie  Railwa^y  22  Barb.  91. 

The  question  now  recurs,  whether  there  is  anything  in  the  facts 
of  the  present  case  to  rebut  the  presumption  which  would  natur- 
ally be  derived  from  the  separation  of  the  defendants'  coal  business 
from  its  other  transactions.  If  so,  it  must.be  in  the  authority  of 
the  conductor  as  a  general  agent  of  the  defendant^  or  in  the  ap- 
pearance of  the  caboose  as  fitted  up  for  the  transportation  of  pas- 
sengers, or  in  the  conductor's  invitation  or  suggestion  as  to  the 
plaintiff's  employment  as  a  brakesman. 
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It  is  a  fallacy  to  argue  that  a  conductor  is  a  general  agent  for 
this  purpose,  assuming  that  his  power  would,  as  a  rule,  place  him 
under  the  class  of  general  agents.  He  only  holds  that  position 
for  management  of  a  freight  train.  The  fact  that  the  same  word, 
conductor,  is  used  to  designate  servants  in  two  kinds  of  business, 
which  the  defendant  has  made  perfectly  distinct,  tends  to  con- 
fusion. There  is  no  real  analogy  between  the  duties  of  a  conductor 
of  a  passenger  train  and  those  of  the  manager  of  a  strict  freight 
train.  A  different  class  of  men  would  naturally  be  employed  in 
the  two  cases.  The  defendant  has  a  right  to  assign  specific  duties 
to  the  one  distinct  from  those  performed  by  the  other.  It  is  a 
familiar  rule  in  such  a  case  that  an  agent  cannot  increase  his  powers 
by  his  own  acts.  They  must  always  be  included  in  the  acts  or 
conduct  of  the  principal :  Marvin  v.  WiJher,  52  N.  T.  270,  278. 
No  acts  of  a  conductor  of  a  freight  train  will  bind  the  company 
as  to  carrying  passengers,  unless  the  principal  in' some  way  assents 
to  it.  In  the  present  case,  it  was  distinctly  proved  that  the  com- 
pany forbade  the  act,  and  there  was  no  evidence  of  any  form  of 
assent  to  its  exercise  except  that  which  may  be  inferred  from  the 
use  of  the  caboose. 

The  caboose  was  not  fitted  up  in  the  manner  usual  in  passengers' 
cars.  Its  general  appearance  showed  it  to  be  exclusively  designed 
for  the  use  of  the  defendant's  servants.  The  plaintifi*  could 
not  have  been  misled,  as  he  paid  no  fare*  The  conclusion  is  that 
there  was  nothing  in  the  attendant  circumstances  in  the  present 
instance  to  show  that  the  conductor  could,  by  inviting  the  plaintiff 
to  get  upon  the  train,  create  between  him  and  the  defendant  the 
relation  of  passenger  and  carrier. 

The  result  is  supported  by  the  adjudged  cases.  In  Lygo  v. 
Ifewbold,  9  Exch.  302,  the  plaintiff  contracted  with  the  defendant 
to  carry  certain  goods  for  her  in  his  cart.  The  defendant  sent 
his  servant,  who  without  the  defendant's  authority  permitted  the 
plaintiff  to  ride  in  the  cart.  On  the  way  the  cart  broke  and  the 
plaintiff  was  injured.  It  was  held  that  the  defendant  had  not  con- 
tracted with  the  plaintiff  to  carry  her,  and  that  he  was  not  liable. 
The  Supreme  Court  of  Maine  have  sought  to  weaken  the  force  of 
this  case  by  the  assertion  that  it  wa9  not  the  case  of  a  common 
carrier:  Ihtnn  v.  Grand  Trunk RaUvfay  Co.^  10  Am.  L.  Reg.  N. 
S.  628.  The  criticism  seems  to  be  unfounded,  as  the  question 
here  at  issue  does  not  resp^t  the  duties  of  a  common  carrier  to  a 
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passenger,  but  is  the  preliminary  one  whether  the  plaintiff  is  a  pas- 
senger. This  depends  upon  the  law  of  agency,  and  to  this  the  de- 
cision in  Lygov.  iV€t(;5o2(2  is  strictly  applicable.  JElkins  v.  B.  ^  M. 
E.  B.  Co.,  23  N.  H.  275,  is  favorable  to  the  defendant.  The  rail- 
way company  in  that  case  had  a  regulation  prohibiting  the  carriage 
of  freights  on  passenger  trains.  It  was  held  that  as  it  had  not 
**  authorized  nor  acquiesced  in  any  deviation  from  the  regulation, 
and  had  received  no  compensation  for  the  carriage  of  the  goods, 
it  was  not  liable.  Reference  may  also  be  made  to  the  authorities 
establishing  the  proposition  that  whenever  an  agent  has  powers 
over  a  definite  subject,  he  cannot  by  his  own  act  extend  his  powers 
to  other  subjects,  even  of  a  cognate  character.  Notice  to  the  per- 
son dealing  with  him  is  immaterial :  Benedict  v.  Martin^  86  Barb. 
288 ;  OilbeH  v.  Beach,  5  Bosw.  446;  8  N.  Y.  222;  11  Id.  432. 

The  case  of  Lawrencehurgh  and  Misn.  B.  B.  Co,  v.  Hfont- 
gomerg,  7  Ind.  476,  is  not  opposed  to  these  views.  The  only 
point  bearing  on  the  present  subject  was  whether  the  court  below 
erred  in  not  instructing  the  jury  that  a  railroad  company  is  not 
liable  for  an  injury  which  may  happen  to  a  person  who  takes  pas- 
sage on  a  train  engaged  in  transporting  gravel  and  not  engaged 
in  carrying  passengers.  The  court  properly  held  that  the  request 
for  this  instruction  was  too  broad.  It  added :  '^  In  the  case  of 
FUzpatrick  v.  New  Albany  and  Salem  B,  i2.,  Id.  436,  we  decided 
that  a  person  riding  upon  a  gravel  train  might,  under  certain  cir- 
cumstances, recover  for  an  injury  occasioned  by  a  collision. 
Besides,  the  last  qualification  of  the  proposed  instruction  was  cal- 
culated to  mislead  the  jury,  as  it  appeared  that  the  company  had 
carried  passengers  in  gravel  trains  in  a  number  of  instances  :  p. 
447."  This  decision,  owing  to  the  special  grounds  upon  which  it 
was  placed,  has  no  bearing  on  the  present  case,  the  facts  being 
materially  different. 

The  case  of  Dunn  v.  The  Grand  Trunk  Bailway  Co.,  %upra, 
in  its  precise  facts  is  not  opposed  to  the  theory  adopted  in  the  case 
at  bar.  The  plaintiff  had  paid  his  fare  and  entered  the  saloon-car 
of  a  freight  train,  contrary  to  the  regulations  of  the  company,  but 
with  knowledge  of  the  conductor.  The  company  was  held  liable. 
The  case  differs  from  the  one  at  bar  in  two  respects ;  payment  of  fare 
and  the  attachment  of  a  saloon-car.  What  that  was  is  not  pre- 
cisely stated.  It  may  be  assumed  to  be  one  fitted  up  for  the  ac- 
commodation of  passengers.     It  might  thus  perhaps  be  inferred 
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that  the  defendant  had  assented  to  a  relaxation  of  its  rales.  The 
reasoning  of  the  case  is  disapproved  by  a  well  known  text-writer 
upon  railways,  Judge  Rbdfield,  in  his  note  in  the  Law  Register, 
and  is  unsatisfactory.  The  principle  there  acted  upon  is  not  to  be 
extended  beyond  the  precise  facts  of  the  case. 

The  only  other  point  to  be  considered  is  whether  the  suggestion 
of  the  conductor  that  the  plaintiff  might  secure  employment  as  a 
brakesman,  if  he  would  go  with  him  to  Philipsburg,  is  of  such  a 
character  as  to  impose  a  liability  upon  the  defendant.  The  same 
general  course  of  reasoning  already  resorted  to  is  applicable.  The 
employment  of  brakesmen  is  no  part  of  the  ordinary  duty  of  a  con- 
ductor. The  company  gave  him  no  power  to  make  any  arrange- 
ment of  the  kind.  Even  if  his  suggestion  had  been  influential  in 
former  cases,  the  plaintiff  had  not  acted  upon  that  fact.  The  de- 
fendant had  not  held  him  out  as  having  authority ;  the  testimony  on 
this  branch  of  the  case  most  favorable  to  the  plaintiff  is  that  the 
conductor  told  the  plaintiff  that  if  he  wanted  work  and  would  go 
back  to  Philipsburg,  he  was  sure  of  a  situation,  or  that  he  would 
get  him  a  situation,  and  promised  that  he  should  be  a  brakesman 
on  the  road.  It  appeared,  however,  that  the  conductor  had  no 
authority  to  employ  brakesmen,  this  part  of  the  business  being 
intrusted  to  an  employee  termed  a  '*  train-despatcher.*'  Looking 
at  this  testimony  in  the  most  favorable  light,  it  is  only  an  instance 
of  an  agent  having  defined  authority  making  representations  beyond 
the  scope  of  his  agency.  It  is  not  one  of  those  cases  where  he  has 
an  apparent  authority  including  the  act  in  question,  but,  owing  to 
a  secret  fact,  does  not  have  it  in  the  particular  case :  North  River 
Bank  v.  At/mar^  8  Hill  262  ;  Farmers*  and  Mechanics*  Bank  v. 
Butchers*  and  Drovers*  Bank,  16  N.  Y.  125,  128 ;  Whitbeck  v. 
Schuyler,  44  Barb.  469;  N.  Y.  and  N.  H.  R.  R.  v.  Schuyler,  84 
N.  T.  80 ;  RawUs  v.  Deshler,  8  Keyes  572. 

On  the  other  hand  there  is  nothing  in  the  business  of  a  conductor 
which  could  lead  to  the  conclusion  that  he  had  authority  to  make 
contracts  with  persons  to  act  as  brakesmen.  -  His  apparent  duties 
are  to  carry  forward  a  train  after  it  is  organized.  The  business 
of  organizing  it  is  in  its  nature  wholly  distinct.  It  is  in  fact  com- 
mitted to  a  *^  train-despatcher." 

Under  such  circumstances,  there  is  no  act  on  the  part  of  the  de- 
fendant by  which  he  can  be  estopped  from  showing  the  conductor's 
real  authority,  any  more  than  a  commercial  house  would  be  if  one 
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of  its  travellers,  in  the  course  of  a  journey,  assumed  to  hire  a  clerk 
to  do  bussinse  for  his  employers  at  home.  Suppose  that  such  a 
person,  while  driving  his  employer's  carriage,  in  the  course  of  his 
business,  had  taken  up  a  person  casually  met  on  the  highway  in 
whom  he  became  interested,  and  to  whom  he  had  promised  employ- 
ment as  a  clerk,  with  the  intention  of  carrying  him  to  such  employer ; 
would  the  employer  be  liable  for  the  negligent  driving  of  the 
traveller,  whereby  the  promissee  wad  injured  ?  .  The  contention  of 
the  plaintiff  must  go  the  length  of  maintaining  that  the  company 
was  bound  by  the  act  of  the  conductor  to  take  the  plaintiff  into  its 
service.  If  he  had  reached  his  destination  without  injury  and 
received  no  employment  he  would  on  the  principle  asserted  in  this 
case  have  an  action  against  the  defendant  for  not  supplying  him 
with  work. 

The  conductor  s  authority  to  carry  can  only  be  incidental  to  his 
power  to  make  a  valid  engagement  for  the  plaintiff's  services.  The 
admission  of  such  a  doctrine  would  subvert  familiar  rules  of  the 
law  of  agency.  It  cannot  be  that  it  is  law :  Cochran  v.  Newton^ 
5  Den.  487 ;  Stringham  v.  St  Nicholas  Ins.  Co.,  8  Keyes  280. 

But  it  is  said  that  by  the  act  of  the  conductor,  the  plaintiff  was 
lawfully  on  the  train,  and  that  for  this  reason,  the  defendant  was 
liable  to  him  for  the  negligence  of  its  servants.  With  due  sub- 
mission, this  is  simply  begging  the  question.  The  plaintiff  could 
only  be  "  lawfully  **  on  the  train  by  an  authorized  act  of  the  con- 
ductor. The  question  still  recurs,  had  the  conductor  the  authority 
to  take  the  plaintiff  on  the  train.  If  not,  he  could  not  lawfully 
be  there.  It  is  not  necessary  to  consider  whether  he  was  a  tres- 
passer. 

It  is  enough  to  hold  that  a  duty  to  be  careful  towards  him  could 
only  spring  up  on  the  part  of  the  defendant,  by  an  act  on  the 
conductor's  part  coming  within  the  scope  of  his  authority. 

It  has  already  been  abundantly  shown  that  there  was  no  such 
act.     The  judgment  should  be  reversed. 

DwiOHT,  C,  reads  for  reversal.  Lott  and  Gray,  conrur. 
Eakl,  C,  reads  for  affirmance  and  dissents.  Reynolds,  C,  not 
voting.  Judgment  reversed  and  new  trial  granted. 

Wo  have  read  the  foregoing  opinion  small  diffionltj  in  determining  precisely 

with  great  satisfaction,  and   we  doubt  how  far  the  manager  of  a  freight  train 

not  sach  will  be  the  general  sentiment  has  authority  to  carry  passengers  and 

of  the  profession.    There  is  often  no  bind  the  company  to  fall  responsibility, 
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as  passenger  carriers  ;  and  if  not,  what 
responsibility,  if  any,  is  assumed  by  the 
company,  when  the  manager  of  a  freight 
train  allows  persons  to  ride  on  the  train, 
when  he  flcccpcs  fare,  and  when  he  does 
not.  There  is  this  difference  between 
cases,  whore  fare  is  paid  and  where  it  is 
not :  that,  in  the  former  case,  the  person 
claiming  to  be  a  passenger  may,  very 
naturally,  be  misled  by  having  paid  fare, 
into  the  belief  that  it  is  done  with  the 
concurrence  of  the  company,  or,  what  is 
the  same  thing,  of  the  general  superin- 
tendent ;  while,  on  the  other  hand,  if  no 
fare  is  paid  by  such  person  he  is  virtually 
notified  that  such  is  not  the  fact,  or  at 
all  events  put  upon  inquiry  in  regard  to 
it,  which  is  the  same  thing  in  the  law. 
If  one  is  allowed  by  what  is  called,  not 
in  any  precise  language,  the  conductor 
of  any  train  not  a  passenger  train, 
whether  freight,  gravel  or  construction 
train,  to  ride  without  pa3rment  of  faro, 
he  is  bound  to  know,  from  the  very 
nature  of  the  transaction,  that  it  is  not  by 
consent  of  the  company,  since  he  cannot 
suppose,  with  any  plausibility,  that  the 
company  make  a  common  business  of 
carrying  persons  upon  all  or  any  of  their 
trains,  not  passenger  trains,  without  pay. 
And  unless  it  is  the  authorized  business 
of  the  train  to  carry  passengers  in  emer- 
gencies, the  conductor  can  hare  no 
general  authority  to  carry  them  at  all. 
And  if  he  had  any  special  authority,  in 
the  particular  case,  or  from  his  general 
authority  as  to  particular  emergencies, 
it  must  bo  specially  proved  by  the  person 
claiming  its  existence.  Aside  from  this 
distinction  between  paying  and  not  pay- 
ing fare,  we  are  not  aware,  that  there 
is  any  legal  difference,  whether  it  is  done 
or  not,  as  to  binding  the  company,  unless 
it  were  shown  that  the  money  came  to 
the  use  of  the  company  with  its  know- 
ledge and  consent,  which  could  only 
come  through  some  agent,  having  au- 
thority to  bind  the  company  in  such  a 
matter,  who  must,  it  would  seem,  be  the 
general  superintendent. 
Vol.  XXII.. 


There  may  be  other  facts,  in  similar 
cases,  such  as  the  fact  of  having  carried 
passengers  in  repeated  instances  in  the 
same  mode,  and  possibly  the  fitting  up  of 
the  caboose  car  might  sufficiently  indicate, 
that  it  was  intended  for  general  passen- 
gers :  but  ordinarily,  we  should  not  regard 
the  fact,  that  some  place  existed  upon  a 
freight  train  where  persons  could  sit,  as 
any  indication  that  it  was  intended  for 
general  passengers,  unless  it  exceeded 
what  the  company  would  be  likely  to  do 
for  the  accommodation  of  their  employees 
merely.  But  this,  and  also  the  other 
question,  of  having  carried  passengers  in 
the  same  manner,  are  purely  questiona 
of  foct,  to  be  determined  by  the  jury,  as 
tending  to  show  the  acquiescence  of  the 
company. 

The  fact  that  the  person  carried  was. 
ignorant  of  the  regulation  of  the  com- 
pany, prohibiting  passengers  being  car- 
ried upon  other  than  passenger  trains, 
does  not  seem  to  ns  to  possess  any  force 
whatever.  Every  one  is  bound  to  take 
notice  how  business  is  transacted  by  rail- 
way companies,  and  to  know  that  ordi- 
narily passengers  are  carried  in  passenger 
carriages,  whether  exclusively  forming 
passenger  trains,  or  attached  to  freight 
trains,  or  mixed  trains.  And  he  is  also 
bound  to  know,  that  if  passengers  are- 
carried  on  other  trains,  it  is  by  special 
dispensation,  as  an  exceptional  matter^ 
and  he  must  see  to  it,  that  he  is  able  to- 
show  such  dispensation  and  that  his  case- 
comes  widiin  it,  and  to  know  that  the 
conductor  of  a  freight  train  has  no  general* 
agency,  extending  to  the  carrying  of  pas- 
sengers, in  any  mode,  a»d  that  he  has  no- 
excuse  for  depending  upon  his  agency  in 
any  such  matter,  unless  he  knows  and  is. 
able  to  prove  that  it  has  been  specially 
conferred,  over  and  above  his  general  au- 
thority, resulting  from,  his  employment. 

It  will  be  seen  froraiwhat.we  have  before* 
said,  that  this  case  possesses  no  feature  off 
doubt.  It  seems  to  us  just  as  free  fromi 
doubt,  as  if  the  general  superintendentr 
had    been    present   and    informed    the 
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plaintiff,  that  the  conductor  of  that  train  and  the  plaintiff  was  going  to  test  the 

had  no  authority  to  carrj  passengers,  assarancejSeemstoaseyenlessfayorable 

in  any  emergency.     This  being  a  coal  to  plaintiff,  than  the  other  constniction. 

train,  makes  it,  if  possible,  clearer  from  There  is  not  a  scintilla  of  evidence,  that 

all  doubt,  than  if  it  had  been  an  ordinary  the  conductor  had  any  such  authority, 

freight  train,  since  the  general  freight,  or  that  he  eyen  claimed  to  have.     He 

or  the  fast  freight,  as  it  is  called,  hasoften  seems  to  haye  been  acting  wholly  as  a 

a  passenger  car  attached,  but  coal  trains  yolunteer,  so  far  as  the  company  was 

never.  concerned,  and  acting,  not  only  legally, 

The  ^int  made,  that  the  conductor  but  ostensibly  on  behalf  of  the  plaintiff, 
gave  the  plaintiff  assurance  of  employ-  I.  F.  R. 

ment,  as  a  brakeman,  by  the  company, 


Supreme  Court  of  New  Jersey. 
COLUMBIA  FIRE  INSURANCE  CO.  v,  DAVID  P.  KINYON. 

A  contract  of  insurance  made  in  another  state  on  property  situated  in  New  Jer- 
sey is  valid  and  will  be  enforced  here. 

Although  it  would  be  competent  by  legislation  to  ravalidate  in  our  courts  an 
insurance  contract  made  in  good  faith  in  another  state  on  property  located  here, 
it  would  be  so  contrary  to  the  comity  which  has  been  observed  between  the  states, 
that  such  an  intention  will  not  be  imputed  to  the  law-makers,  unless  the  language 
used  so  clearly  expresses  that  purpose  as  to  bear  no  other  reasonable  interpreta- 
tion. 

The  regulations  of  our  insurance  laws  are  not  merely  for  the  purpose  of  revenue, 
they  impair  the  contract  made  in  violation  of  them,  so  far  at  least  as  concerns  the 
right  of  the  foreign  corporation  to  sue  upon  it.  Whether  public  policy  requires 
that  the  party  insured  shall  be  permitted  to  enforce  the  agreement  is  not  decided. 

The  declaration  is  defective  in  that  it  does  not  show  that  when  the  assessment 
was  made  upon  the  deposit  note  the  defendant  was  a  member  of  the  company  and 
as  such  liable  to  assessment,  nor  does  it  show  that  the  losses  assesse^l  accrued 
while  the  defendant's  policy  was  alive,  or  that  the  assessment  was  made  on  the 
•basis  authorized  by  the  corporation  act.  • 

If  the  policy  had  expired,  the  defendant  could  not  be  held  without  alleging  that 
the  loss  accrued  before  its  expiration.  If  the  policy  was  alive  the  losses  must  have 
occurred  while  it  was  in  force. 

This  was  an  action  on  the  case  by  the  Columbia  Fire  Insurance 
Company,  a  foreign  incorporation  chartered  by  the  state  of  Penn- 
sylvania, to  tecover  the  amount  of  certain  alleged  assessments  made 
on  the  deposit  or  premium-note  given  by  the  defendant  for  his 
policy. 

The  other  facts  appear  in  the  opinion. 

J.  0-.  Shtpman^  for  plaintiff. 
Bird,  for  defendant. 
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The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. — The  principal  question  is  as  to  the  force  of 
our  Acts  of  1860  and  1867  concerning  insurance  companies. 

The  fourth  plea  avers  that  the  policy  of  insurance  and  the  pre- 
mium-notes were  made  and  delivered  at  Raritan  in  this  state,  con- 
trary to  the  act  of  our  legislature  entitled  "  An  Act  to  regulate  the 
business  of  fire  insurance  companies  or  associations  not  incor- 
porated by  this  state,*'  approved  March  19th  1860,  and  also  to  the 
act  entitled  *^  An  Act  to  regulate  the  business  of  fire,  life,  accident, 
marine  and  live-stock  insurance  by  companies  or  associations  not 
incorporated  by  this  state,"  approved  April  19th  1867. 

To  this  plea  the  plaintiff  replied  that  they  did  not  make  and  exe- 
cute the  policy,  and  take  the  premium-note  at  Raritan  in  this  state, 
bat  that  the  same  were  made,  executed  and  delivered  at  Columbia 
in  the*  state  of  Pennsylvania,  and  thereupon  the  defendant  de- 
murred to  this  replication. 

The  demurrer  admitting  all  the  facts  well  pleaded  in  the  repli- 
cation, raises  the  question,  whether  this  contract  of  insurance  made 
in  Pennsylvania  can  be  enforced  here  ? 

It  is  the  evident  purpose  of  the  Acts  of  1860  and  1867  to  put 
under  certain  regulations  the  doing  of  business  in  this  state  by  for- 
eign insurance  companies.  This  object  is  accomplished  by  pre- 
scribing the  conditions  upon  which  they  may  effect  insurance 
through  agencies  established  here.  No  intention  is  manifested  of 
an  attempt  to  restrain  or  control  the  business  of  these  corporations, 
90  far  as  it  is  transacted  outside  the  limits  of  this  state,  or  to  give 
our  legislation  any  extra-territorial  effect. 

Comity  requires  us  to  enforce  a  contract  made  in  another  state, 
and  valid  there  unless  it  is  clearly  prohibited  by  some  provision  of 
these  enactments. 

The  defendant  insists  that  this  restraint  is  found  in  the  first  sec- 
tion of  the  Act  of  1860,  which  provides,  "  That  it  shall  not  be 
lawful  for  any  company  chartered  by  another  state,  to  transact 
any  business  connected  with  insuring  property  situated  in  this 
state,  &c.''  Even  if  this  section  is  not  superseded  by  the  Act  of 
1867,  it  must,  in  connection  with  the  subsequent  provisions,  be 
construed  to  inhibit  any  foreign  company  firom  transacting  any 
business  connected  with  insuring  property  situated  in  this  state, 
through  agencies  established  here,  without  conforming  to  the  re- 
quirements of  our  laws.     That  this  is  the  fair  construction  of  the 
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act  is  manifest  from  its  second  section,  which  authorizes  the  Secre- 
tary of  State  after  the  foreign  company  has  complied  with  its  terms, 
to  issue  a  certificate  of  authority,  not  to  enable  the  company  to 
make  a  contract  out  of  this  state  to  insure  property  here  located, 
but  to  allow  an  agency  to  be  established  in  the  county  where  applied 
for  to  transact  business  in  this  state. 

It  is  also  to  be  obser\^ed  that  the  penalties  denounced  by  the 
act  are  aimed  only  at  the  unauthorized  agent  acting  within  this 
state.  « 

Corporations  are  artificial  beings,  the  creatures  of  positive  law, 
and  not  citizens  within  the  meaning  of  that  clause  of  the  Federal 
Constitution,  whicb  secures  to  the  citizens  of  each  state  *^  like 
privileges  and  immunities  with  the  citizens  of  the  several  states.*' 
It  may  therefore  be  conceded,  not  only  that  our  legislature  may 
put  under  restraint  business  transacted  in  this  state  by  a  company 
created  by  the  law  of  another  state,  but  in  the  exercise  of  their 
plenary  power  may  limit  if  they  cannot  deny  the  right  of  such 
company  to  sue  in  our  courts.  Although  it  would  be  competent 
by  legislation  to  invalidate  in  our  courts  an  insurance  contract 
made  in  good  faith  in  another  state  on  property  located  here,  it 
would  be  so  contrary  to  the  comity  which  has  been  observed 
between  the  states,  that  such  an  intention  will  not  be  imputed  to 
the  law-maker,  unless  the  language  used  so  clearly  expresses  that 
pui*po8e  as  to  bear  no  other  reasonable  interpretation.  There  is 
nothing  in  our  laws  except  the  clause  above  cited  to  countenance 
in  the  slightest  degree  such  a  disposition  on  the  part  of  our  legis- 
lature, and  the  language  there  used  will  not  only  bear  another 
construction,  but  it  was  omitted  from  the  later  Act  of  1867,  which 
repeals  all  inconsistent  legislation. 

It  is  argued  that,  under  the  rule  now  adopted,  agencies  estab- 
lished here  may  evade  our  laws  by  the  simple  device  of  concluding 
their  contracts  out  of  the  state.  If  our  laws  were  otherwise  so 
impotent  as  to  permit  such  palpable  evasion  to  pass  unpunished, 
it  would  be  clearly  within  the  reach  of  the  first  section  of  the  Act 
of  1860. 

The  following  cases  support  the  rule  that  where  the  policy  is 
issued  and  the  insurance  effected  in  the  foreign  state,  on  property 
situated  in  another  state  whose  laws  render  it  void  if  made  there, 
the  contract  is  valid  and  enforceable  by  either  party :  Htfde  v. 
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Goodnowy  3  Comst.  267 ;  People  v.  Imlay,  20  Barb.  68 ;  Huntlf/ 
V.  Merrill,  82  Barb.  627;   Williams  v.  Cheney,  8  Gray  215. 

Hyde  v.  Goodnow  was  a  suit  in  New  York  upon  a  deposit-note 
given  for  an  insurance  effected  in  New  York  on  property  situated 
in  Ohio.  The  Ohio  statute  declared  void  every  policy  signed, 
issued  or  delivered  in  that  state  or  on  any  property  of  any  kind 
situate  in  that  state,  by  any  foreign  company,  except  through  a 
duly  licensed  agent.  The  Court  of  Appeals  held  that  the  cqntract 
was  not  made  in  Ohio,  and  therefore  was  not  within  the  prohibition 
of  this  statute. 

It  is  not  to  be  presumed  that  the  court  overlooked  the  words 
"or  on  any  property  of  any  kind  situate  in  that  state,"  contained 
in  the  Ohio  statute. 

In  the  later  case  of  The  People  v.  Imlay  the  defendant  set  up 
that  the  contract  was  in  contravention  of  the  statute  of  New  York 
concerning  foreign  insurance  companies,  but  the  defence  failed  on 
the  ground  that-  the  contract  was  made  in  Pennsylvania,  and  being 
valid  there,  would  be  enforced  in  New  York. 

There  is  nothing  in  our  statute  which  will  make  this  case  an  ex- 
ception to  the  general  rule  that  the  law  of  the  place  where  a  con- 
tract is  made  or  to  be  performed  is  to  govern  as  to  the  nature, 
validity,  construction  and  effect  of  such  contract ;  being  valid  in 
such  place,  it  is  to  be  considered  equally  valid  everywhere.  It 
will  be  enforced  here  not  propria  vigore,  but  ex  comitate. 

My  conclusion  is  that  a  contract  of  insurance  made  out  of  this 
state  on  property  here  situate,  is  valid. 

The  regulations  of  our  insurance  laws  are  not  merely  for  the 
purpose  of  revenue,  leaving  unimpaired  the  contract  made  in  vio- 
lation of  them. 

The  Act  of  April  l<5th  1846  imposes  a  tax  upon  foreign  com- 
panies which,  establish  agencies  in  this  state,  the  principal  object 
of  which,  as  stated  in  the  preamble,  was  to  deprive  them  of  the  ad- 
vantage they  would  otherwise  have  over  our  home  corporations. 

The  subsequent  Acts  of  1860  and  1867  manifest  very  clearly  the 
more  important  purpose  of  protecting  the  public  against  imposition 
which  might  otherwise  be  practised  by  wholly  irresponsible  com- 
panies, by  requiring  that  the  foreign  company  shall  exhibit  under 
oath,  and  file  with  our  secretary  of  state,  a  statement  showing  that 
they  are  possessed  of  a  sound,  well  invested  capital  of  at  least  one 
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hundred  and  fifty  thousand  dollars  over  and  above  all  claims  and 
liabilities,  before  authority  can  be  had  to  appoint  agents. 

The  raising  of  revenue  by  the  imposition  of  a  tax  is  merely  inci- 
dental. The  agent  therefore  who  acts  without  due  authority  is  not 
only  liable  to  the  penalty  in  such  case  prescribed,  but  the  contract 
>  made  in  contravention  of  the  law  is  itself  void  so  far  as  concerns 
the  right  of  the  foreign  principal  to  sue  upon  it :  Washington  County 
Ins.  Co,  V.  BaiveSy  6  Gray  376 ;  WiUiams  v.  Cheney^  8  Gray 
206. 

In  such  cases  it  may  be  required  by  public  policy,  that  the  party 
insured  shall  be  permitted  to  enforce  the  agreement,  but  no  opinion 
is  expressed  on  this  point. 

The  objection,  that  in  the  replication  there  is  a  departure  in 
pleading,  is  not  well  taken.  The  place  laid  in  the  declaration  was 
merely  formal. 

The  demurrer  to  the  replication  reaches  back  in  its  ^ect  through 
the  whole  record,  and  attaches  ultimately  to  the  first  substantial 
defect  in  the  pleading.  Under  this  rule  the  sufficiency  of  the 
declaration  has  been  made  the  subject-matter  of  discussion. 

1.  The  declaration  alleges  that  the  members  of  the  corporation 
are  to  be  assessed  on  the  premium-notes  to  pay  the  losses.  It 
recites  that  the  defendant  became  a  member  in  March  1867,  and 
became  insured  for  a  large,  amount,  without  specifying  the  sum  for 
which  he  was  insured,  or  the  time  the  policy  was  to  run. 

There  is  nothing  in  the  pleading  to  show  that  when  the  assess- 
ment was  made,  the  defendant  was  a  member  of  the  corporation 
and  as  such  liable  to  assessment. 

2.  It  is  further  averred  that  every  member  is  bound  to  pay  losses 
and  necessary  expenses  in  proportion  to  the  amount  of  his  deposit- 
note.  The  amount  of  losses  and  expenses  for  which  the  deposit 
notes  were  assessed  is  not  stated,  in  fact  it  is  not  directly  set  forth 
that  any  losses  were  incurred,  nor  is  the  aggregate  amount  of 
the  deposit-notes  shown.  There  is  no  sufficient  allegation  by 
which  it  can  be  determined  whether  the  sum  demanded  by  the 
plaintiff  is  according  to  the  terms  of  the  contract.  The  action 
being  ex  contractu  for  a  specific,  liquidated  sum,  there  must  be 
such  a  statement  of  facts  as  will  show  a  right  to  recover  the  amount 
claimed. 

The  allegation  is  that  the  company  in  January  1870  made  aa 
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assessment  of  seven  and  a  half  per  cent,  on  the  original  amount 
of  all  premium-notes  held  by  the  company  and  in  forpe  on  the 
27th  day  of  November  1869,  and  by  such  assessment  assessed  upon 
the  premium-note  of  the  defendant  the  sum  of  seventy-five  dollars 
for  the  purpose  of  paying  losses  incurred  by  the  company  by  dam- 
age by  fire.  The  assessment  was  laid  to  pay  losses,  but  the 
pleader  has  wholly  failed  to  state  whether  the  sum  assessed  was 
less,  greater  or  precisely  equal  to  the  amount  of  losses,  or  whether 
they  were  such  losses  as  accrued  while  defendant  was  a  member  of 
the  company,  and  for  which  he  would  be  liable.  The  legal  right 
to  assess  the  defendant  must  be  clear  on  the  face  of  the  declaration. 
If  the  policy  had  expired,  the  defendant  could  not  be  held  without 
alleging  that  the  loss  accrued  before  its  expiration.  If  the  policy 
was  alive,  the  losses  must  have  occurred  while  it  was  in  force : 
Long  Pond  Ins.  Company  v.  ffoughtoUj  6  Gray  77 ;  Savage  v. 
Medhury,  19  N.  Y.  34. 

It  does  not  therefore  appear  that  the  assessment  was  laid  upon 
the  basis  authorized  by  the  corporation  act. 

These  are  substantial  infirmities  in  the  declaration,  and  therefore 
there  must  be  judgment  for  the  defendant 
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An  examination  before  a  magistrate  on  a  criminal  charge  is  not  invalidated  bj 
a  continuance  to  the  22d  of  February,  and  after  taking  testimony  on  that  daj 
being  continued  to  the  23d,  although  by  law  the  22d  was  dies  non  juridicus,  and 
assimilated  to  Sunday. 

Where  counts  in  a  criminal  information  are  misjoined,  the  court  is  not  bound 
to  quash  the  information  on  motion,  if  the  counts  relate  to  one  transaction,  and 
the  court  can  regulate  the  evidence  by  confining  it  to  that  transaction  and  pre- 
venting the  surprise  or  confusion  of  the  defendant. 

While  evidence  is  admissible  to  show  motive  in  the  accused,  yet  where  the  crime 
charged  was  the  burning  of  a  hnrn  l>elonging  to  himself,  in  order  to  get  the  insur- 
ance, the  record  of  a  suit  in  equity  against  him  to  recover  the  barn,  &c.,  where 
he  had  filed  an  answer  denying  the  complainant's  equity,  &c.,  was  too  remote  to 
be  admissible  for  the  purpope  of  showing  motive. 

Where  evidence  is  circumstantial,  a  wide  latitude  should  be  allowed  to  defend- 
ant in  cross-examination  to  show  the  whole  bearing  of  the  facts  alleged. 

Where  a  co-defendant  in  a  criminal  case  turns  state's  evidence  and  has  tried  to 
convict  others  by  proof  also  convicting  himself,  he  will  be  held  to  have  waived  all 
privilege  of  refusing  to  answer  as  to  any  facts  bearing  on  the  issue.     And  thia 
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waiver  extends  to  all  comroanications  made  to  his  counsel,  so  as  to  make  both 
himself  and  his  counsel  compellable  to  disclose  such  communications. 

Where  a  party  asking  a  question  gets  an  answer  that  is  not  responsive,  but  which 
would  hare  been  admissible  in  answer  to  a  question  calling  for  it,  the  other  party 
has  no  right  to  object  to  it  and  hare  it  stricken  out  of  the  testimony. 

Evidence  to  impeach  a  witness  must  be  confined  to  his  reputation  for  veracity, 
but  the  attacking  witness  having  shown  his  knowledge  on  that  point  may  be  asked 
i*'  he  i^ould  believe  the  other  on  oath. 

The  phrase,  the  jury  in  criminal  cases  are  judges  of  the  law  as  well  as  the  facts, 
is  true  so  far  as  that  the  jury  must  render  a  general  verdict  on  their  consciences  as 
to  the  legal  and  actual  guilt  of  the  accused,  and  cannot  be  compelled  to  separate 
the  law  and  the  facts.  But  the  duty  of  the  jury  is  the  same  in  kind  in  criminal  as 
in  civil  cases,  and  the  fact  that  an  acquittal  whether  right  or  wrong  is  not  review- 
able,  does  not  lessen  the  duty  of  the  jury  to  obey  the  law  as  laid  down  by  the 
judge,  without  regard  to  their  personal  opinions  as  to  what  the  law  is  or  ought  to  be. 

The  appellant  was  tried  upon  an  information  charging  him  with 
setting  fire  to  a  bam  for  the  purpose  of  obtaining  money  from  an 
insurance  company.  The  information  contained  a  number  of  counts, 
some  charging  him  jointly  with  William  and  James  Hamilton  and 
William  Fuller,  some  joining  only  Fuller,  and  others  omitting  one 
or  more  of  the  other  defendants  in  the  alleged  acts.  Some  of  the 
counts  also  charged  the  barn  as  the  property  of  defendant,  some  as 
the  property  of  defendant  and  other  persons  jointly,  and  some  as 
the  property  of  third  persons  only.  Defendant  was  tried  separately 
and  convicted  upon  circumstantial  evidence  and  the  testimony  of 
Fuller,  one  of  the  co-defendants,  who  was  sworn  as  state's  evidence. 
Defendant  sued  out  this  writ  of  error.  The  other  facts  sufficiently 
appear  in  the  opinion. 

Wm.  jBT.  Browriy  John  C.  Patterson  and  M.  S.  Bracketty  for 
plaintiff  in  error. 

Byron  D.  Ball,  Attorney-General,  for  the  people. 

The  opinion  of  the  court  was  delivered  by 

Campbell,  J. — Much  of  the  record  relates  to  various  rulings 
and  proceedings  upon  pleading-^  in  abatement,  which  preceded  the 
issue  of  not  guilty.  The  plea  relied  on  was  that  the  complaint 
before  the  justice  of  the  peace  was  brought  on  for  examination  on 
the  21st  of  February  1872,  and  after  it  had  been  partly  completed 
was  adjourned,  until  the  22d,  when  some  further  testimony  was 
taken,  and  an  adjournment  had  till  the  23d,  and  thereafter  pro- 
ceedings went  on  to  completion.  The  objection  is  that  the  22d  of 
February  being  not  a  law  day  the  justice  lost  jurisdiction. 

This  cannot  be  sustained.  The  justice,  in  these  examinations,  does 
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not  act  judicial!;  in  the  technical  sense,  bat  in  his  capacity  of  a 
conservator  of  the  peace,  and  the  proceeding  is  one  T?hich  at  com- 
mon law  was  conducted  very  much  at  discretion.  We  have  found 
no  authority  for  holding  that  a  criminal  examination  before  a  justice 
is  void,  if  a  complaint  has  been  made  before  him  on  oath,  and  the 
accused  are  finally  held  to  bail  or  committed  on  a  law  day  upon 
testimony  taken  in  their  presence  in  pursuance  of  it,  so  long  as 
there  is  no  substantial  break  in  the  proceedings.  No  legal  .record 
is  required  to  be  kept  of  them,  and  the  continuance  from  day  to 
day  is  not  such  an  adjournment  as  that  the  failure  to  announce  it 
would  be  of  any  consequence.  The  statute  contemplates  the  pro- 
ceedings as  continuous  unless  formally  adjourned  from  time  to  time, 
and  the  close  of  business  on  one  day  would  carry  it  over  until  the 
next  business  day  as  a  matter  of  course,  unless  otherwise  ordered. 
The  adjournment  to  the  22d,  if  illegal,  would  not  interrupt  the 
legal  course  which  would  take  the  matter  over  to  the  23d. 

There  was  a  preliminary  examination  upon  a  proper  complaint 
before  a  magistrate  having  jurisdiction,  resulting  in  a  commit- 
ment, and  this  was  all  that  was  necessary  to  justify  proceedings  by 
information. 

It  was  moved  to  quash  the  information,  chiefly  because  of  the 
misjoinder  of  counts,  the  insufficiency  of  some  of  them,  and  the  want 
of  preliminary  examination  on  some  of  the  charges.  It  was  held  in 
Wanhhum  v.  People^  10  Mich.  872,  that  the  fact  of  examination 
need  not  be  alleged  in  the  information,  but  that  the  objection  must 
be  made  by  motion  to  quash,  or  by  plea  in  abatement.  The 
motion  does  not  claim  that  there  was  no  examination,  but  only 
that  it  did  not  cover  all  the  counts,  and  the  counts  so  objected 
to  are  not  specified.  The  objection  therefore  is  not  tenable  in 
the  form  resorted  to,  as  the  motion  to  quash  the  whole  informa- 
tion could  not  properly  prevail  on  this  ground.  The  question  of 
misjoinder  is  more  serious.  The  complaint  and  the  information 
are  both  so  confused  and  multifarious  that  the  court  below  might 
properly  have  declined  to  compel  the  defendants  to  go  to  a  trial. 
Offences  are  charged  on  which  all  the  defendants  could  not  possibly 
be  amenable.  Some  counts  charge  no  offence  at  all.  Others  con- 
tain the  charges  upon  which  it  is  supposed  that  the  trial  was  really 
had,  and  to  those  there  is  no  fatal  objection,  as  the  rules  of  criminal 
pleading  under  our  statutes  justify  the  introduction  of  various 
counts  charging  the  ownership  of  property  burned  and  the  position 
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of  the  respondents  as  principal  or  aecessorial  offenders,  in  different 
ways  :  Annis  v.  People^  18  Mich.  511.  It  is  intimated  in  King 
Y.  King%tony  8  East  41,  that  a  demurrer  would  not  lie  to  the  whole 
information  for  such  a  misjoinder,  but  that  a  proper  remedy  was 
by  motion  to  quash.  Such  a  motion  is  addressed  to  the  court's  dis- 
cretion (1  Bish.  Cr.  Pro.,  §  447),  and  ought  to  be  granted  where 
the  confusion  is  such  as  to  be  likely  to  interfere  with  the  means 
of  defending,  by  misleading  or  perplexing  the  prisoner  in  meeting 
the  case  or  preparing  for  trial.  But  no  wrong  is  done  by  refusing 
it,  where  the  court  can  prevent  mischief,  as  it  usually  can,  by  con- 
fining the  proof  to  the  single  transaction  on  which  the  defendant 
was  examined,  or  on  which  the  prosecution  has  opened  the  testi- 
mony, or  by  compelling  an  election  in  the  outset.  But  we  do  not 
hold  that  such  a  motion  is  always  discretionary  under  our  statutes 
requiring  a  motion  to  quash  in  lieu  of  a  motion  in  arrest  or  to  save 
a  ground  of  error.  Where  the  various  counts  may  all  refer  to  the 
same  transaction,  the  safer  course  is  usually  not  to  quash,  but  to 
regulate  the  proof  on  the  trial  as  fSEu:  as  necessary  to  prevent  the 
surprise  or  misleading  of  the  prisoner,  and  to  confine  it  to  that 
transaction :  Rex  v.  Toung^  R.  &  Ry.  280  (n.) ;  Rex  v.  EllU^  6 
B.  &  C.  145;  Anonymou8y  2  Leach  C.  G.  105.  The  propriety 
of  allowing  proof  of  the  entire  transaction  was  sustained  in  People 
V.  Mariany  and  Van  Sickle  v.  People^  at  the  January  term.  In 
fine,  there  was  no  ruling  below  which  can  properly  be  reviewed, 
which  made  it  erroneous  to  put  the  respondents  to  their  trial,  al- 
though the  misjoinder  was  gross  and  improper. 

The  theory  of  the  prosecution  depended  on  Fuller's  evidence, 
he  swearing  to  a  plan,  made  in  advance,  to  bum  the  barn  in 
question  by  putting  a  lighted  candle  in  a  place,  where  as  it  burned 
low,  it  would  reach  litter  and  other  combustible  material  and  set 
it  on  fire.  The  conviction  was  upon  circumstantial  evidence  de- 
riving its  force  chiefly  from  Fuller's  explanation,  without  which  no 
conviction  could  have  been  justified. 

The  first  ruling  objected  to  related  to  the  admission  of  certain 
evidence  which  the  court  afterward  refused  to  strike  out,  showing 
that  in  1869  a  bill  was  filed  to  rescind  the  conveyance  of  the  land 
on  which  the  bam  stood  for  fraud  alleged  to  have  been  practised 
by  Thomas  W.  Hamilton  and  Nathaniel  Badger.  The  object  of 
the  testimony  was  to  establish  a  motive  for  the  destruction  of  the 
property  by  showing  a  dispute  affecting  title.     Evidence  of  such 
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an  existing  controversy  might  have  some  bearing  on  the  question 
of  motive,  though  it  may  be  difficult  to  guard  it  so  as  to  prevent 
the  jury  from  passing  upon  the  facts  of  that  controversy,  which 
could  not  lawfully  be  done.  But  as  the  files  showed  that  the  case 
had  been  brought  to  an  issue  on  bill,  answer  and  replication,  more 
than  a  year  before  the  fire,  and  that  no  proofs  bad  been  taken,  and 
as  it  was  then  too  late  to  take  proofs,  and  the  answer  denied  the 
equity  of  the  bill,  leaving  the  defendants  vindicated  as  the  case 
stood,  the  introduction  of  the  bill  as  evidence  of  motive  was  in- 
jurious and  erroneous.  Still  more  objectionable  was  the  introduction 
of  foreclosure  proceedings,  begun  after  the  fire,  which  could 
furnish  no  proof  of  motive,  for  the  condition  of  the  title  at  the 
time  of  the  fire  was  open  to  proof  more  directly.  No  other  legiti- 
mate inquiry  could  have  been  aided  by  proceedings  ex  post  facto. 

Evidence  of  the  amount  of  hay  in  the  barn  was  objected  to,  as 
there  was  no  valid  count  charging  the  burning  of  anything  but  the 
barn,  and  the  respondents  had  not  been  examined  upon  such  a 
charge.  The  fulness  or  emptiness  of  the  bam  might  bear  clearly 
on  the  question  of  motive ;  there  was  no  reason  for  excluding  any 
circumstance  showing  the  extent  of  the  fire  and  of  the  property 
burned,  and  the  jury  was  entitled  to  understand  the  whole  trans- 
action. The  testimony  in  regard  to  playing  cards  in  the  bam 
with  lights  should  have  been  allowed  to  be  fully  given.  Fire  might 
take  from  such  a  cause,  and  the  defence  were  entitled  to  show  all 
circumstances  reasonably  bearing  on  such  a  possibility. 

Testimony  of  a  witness  that  in  a  conversation  four  or  five  months 
after  the  fire,  Hamilton,  when  asked  whether  he  would  keep  the 
farm,  said,  "  He  did  not  care,  that  he  had  got  a  good  insurance  on 
the  house,  and  it  might  go  to  blazes  with  the  barn,'*  was  not  proof 
of  any  admission  that  the  bam  had  been  burned  by  him,  and  that 
was  the  only  point  on  which  it  can  be  claimed  to  have  had  relevancy. 
Thomas  W.  Hamilton  could  not  be  charged  with  William  Ham- 
ilton's false  statement,  the  day  after  the  fire,  that  the  building  was 
not  insured ;  it  was  not  a  part  of  the  res  gestce.  It  could  not  aid 
in  defrauding  the  insurance  company,  and  must  be  regarded  as  an  ^ 
independent  assertion  or  act  within  the  excluding  rule  in  People  v. 
Knapp. 

Henry  Hamilton  testified  concerning  what  took  place  at  a  certain 
party  or  dance  at  James  Hamilton's,  the  night  of  the  fire.  Being 
asked  on  cross-examination  whether  the  dance  was  not  talked  of 
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some  time  before  it  was  got  up,  this  was  objected  to.  The  defence 
stated  that  they  proposed  to  show  that  it  was  talked  of  and  invi- 
tations given  a  week  or  ten  days  beforehand.  The  court  ruled  out 
the  question,  and  the  defence  excepted.  Fuller  says  the  plan  was 
that  to  prevent  suspicion,  a  dance  should  be  got  up  at  another 
person's  house,  and  that  during  the  evening  one  of  the  Hamiltons 
should  go  out  for  cider,  taking  advantage  of  the  opportunity  to 
light  the  candle,  which  would  take  some  time  to  bum  down  to  the 
straw,  so  that  they  should  be  away  at  the  party  when  the  fire  broke 
out,  and  would  escape  suspicion.  Now,  if  the  party  had  been 
arranged  and  invitations  given  earlier  than  the  alleged  interview 
with  Fuller,  his  whole  story  would  be  falsified ;  so  this  was  a  vital 
point  in  the  case,  and  the  question  asked  was  very  clearly  legitimate 
cross-examination  upon  the  strictest  rules.  The  objection  that  it 
would  not  contradict  Fuller  would  not  destroy  its  relevancy  even 
if  true,  and  its  truth  would  be  a  question  of  fact.  The  court  erred 
in  shutting  out  this  proof. 

When  the  witness  Houseman  had  sworn  to  seeing  the  three 
Hamiltons  apparently  consulting  together  after  the  fire,  the  defence 
should  not  have  been  precluded  from  cross-questioning  him  as  to 
the  force  of  the  impression  made  on  him  at  the  time,  and  as  to  where 
he  first  mentioned  it.  It  is  only  by  thorough  sifting  that  it  can 
be  known  how  much  a  witness  has  allowed  his  memory  to  be  warped 
by  subsequent  suspicions.  The  conclusiveness  of  circumstantial 
evidence  depends  entirely  on  the  assurance  that  facts  have  been 
truly  seen  and  sworn  to. 

It  was  error  to  refuse  to  allow  the  witness  Ribble  to  be  impeached 
by  testimony  to  contradict  his  denial,  on  cross-examination,  of  the 
part  he  had  taken  in  getting  up  testimony :  Oeary  v.  People^ 
22  Mich.  220.  But  the  evidence  of  his  statements  in  other  cases, 
or  generally  of  his  being  open  to  bribery,  do  not  come  within  any 
recognised  rule  of  impeachment  unless  they  have  made  him  a  rep- 
utation for  untruthfulness,  and  then  it  is  only  the  reputation,  and 
not  its  cause,  which  is  admissible.  It  was  not  error  to  allow  a  wit- 
ness to  be  asked  if  he  had  deserted  or  had  been  charged  with  crime. 
There  was  no  attempt  to  impeach  by  contradiction  on  these  collat- 
eral matters,  and  the  answers  were  admissible.  The  impeachment 
of  Fuller  by  the  witnesses  Young  and  Jane  ^heethy  should  have 
been  received.  He  had  been  asked  about  his  statements  to  them 
concerning  his  testimony  in  this  case,  and  had  denied  making  such 
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Statements.  The  place  and  time  were  fixed  with  reasonable  cer- 
tainty, no  objection  for  uncertainty  being  made  when  he  was  cross- 
examined,  and  his  answers  having  been  positive  and  sweeping,  his 
statements  that  he  had  been  offered  a  bribe,  and  would  swear  for 
it,  were  material.  The  same  remark  applies  to  the  impeachment 
of  Thomas  Mulvany,  where  time  and  place  were  fixed  accurately 
and  the  fact  was  recent. 

Several  questions  of  an  impeaching  nature  were  excluded  on  the 
ground  that  the  witness  Fuller  had  made  disclosure  of  the  facts  to 
his  counsel,  and  they  were  therefore  privileged.  The  rule  of  privi- 
lege was  misconstrued.  We  are  not  disposed  to  narrow  or  hamper 
privileged  communications  between  clients  and  their  attorneys  or 
counsel.  We  concur  fully  in  the  broad  and  sensible  doctrine  laid 
down  by  Lord  Selbornb,  in  Minot  v.  Morgan,  L.  R.  8  Ch.  Ap. 
861,  that  neither  client  nor  attorney  can  be  compelled  to  answer 
and  disclose  matters  of  confidence.  But  the  privilege  is  one  created 
solely  for  the  benefit  of  the  client,  and  there  is  no  ground  for  pro- 
tection where  he  waives  it :  1  Greenl.  Ev.  §  243 ;  1  Stark.  Ev. 
40 ;  Benjamin  v.  Coventry,  19  Wend.  358.  When  a  co-defendant 
in  a  criminal  case  turns  state's  evidence  and  has  tried  to  convict 
others  by  proof  also  convicting  himself,  he  hns  no  right  to  claim 
any  privilege  concerning  any  of  the  facts  bearing  upon  the  issue. 
Ho  has  waived  all  privileges  which  would  permit  him  to  withhold 
anything :  Foster  v.  People,  18  Mich.  266.  It  was  expressly 
held  in  Alderman  v.  People,  4  Mich.  414,  that  this  waiver 
covered  confidential  communications  to  attorneys,  and  there  is  no 
more  reason  for  saving  these  than  for  saving  the  privilege  against 
criminating  himself.  Each  may  be  waived,  and  is  by  such  crimi- 
nating disclosures  conclusively  waived.  Both  client  and  counsel 
may  be  compelled  to  disclose  the  client's  statements  which  are  per- 
tinent to  the  issue. 

The  witness  Gayton,  having  been  sworn  to  sustain  Fuller's  rep- 
utation for  truth  and  veracity,  was  asked  whether  he  had  not  said 
at  a  certain  time  and  place  that  he  would  not  believe  Fuller  under 
oath,  and  answered  that  he  did  not  think  he  had  done  so  at  that 
time,  but  it  was  likely  that  he  might  have  said  so  at  the  time  of 
Fuller's  arrest  for  this  crime.  This  answer  was  stricken  out  as 
not  responsive.  He  was  then  asked  whether  the  arrest  affected 
his  opinion  of  Fuller  one  way  or  the  other.  This  was  ruled  out, 
as  well  as  a  proposition  to  show  his  statements  to  different  persons 
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to  the  same  effect,  that  he  would  not  believe  Fuller  under  oath. 
If  the  answer  was  relevant,  tlue  objection  that  it  was  not  responsive 
did  not  concern  the  prosecution.  The  party  examining  a  witness 
may  sometimes  object  to  volunteered  and  irresponsive  statements 
made  by  a  witness  aside  from  his  questions.  But  if  he  is  willing 
to  accept  the  answer,  and  if  it  was  one  he  would  have  a  right  to 
,  elicit,  the  opposite  party  cannot  complain.  There  are  cases,  as  in 
Greenman  v.  0' Conner,  26  Mich.  80,  where  the  deposition  of  a 
witness  is  taken  on  settled  written  interrogatories,  when  an  answer 
not  called  for  may  be  objected  to  by  either  party  for  surprise,  inas* 
much  as  if  the  question  had  been  so  put  in  writing  as  to  call  for  it, 
other  interrogatories  might  have  been  framed  accordingly,  which 
might  have  led  to  explanation.  But  no  such  difficulty  c-an  arise 
where  the  witness  is  examined  openly  and  orally,  and  where  a 
question  calling  for  such  an  answer  would  have  been  competent. 

The  purpose  of  any  inquiry  into  the  character  of  a  witness  is  to 
enable  the  jury  to  determine  whether  he  is  to  be  believed  on  oath. 
Evidence  of  his  reputation  would  be  irrelevant  for  any  other  pur- 
pose, and  a  reputation  which  would  not  affect  a  witness  so  far  as 
to  touch  his  credibility  under  oath,  could  have  no  proper  influence. 
The  English  text  books  and  authorities  have  always  required  the 
testimony  to  be  given  directly  on  this  issue.  The  questions  put 
to  the  impeaching  and  supporting  witnesses  relate  (1)  to  their 
knowledge  of  the  reputation  for  truth  and  veracity,  of  the  assailed 
witness,  and  (2)  whether  from  that  reputation  they  would  believe 
him  under  oath. 

The  only  controversy  has  been  whether  the  grounds  of  belief 
must  be  confined  to  a  knowledge  of  reputation  for  veracity  only : 
1  Starkie's  Ev.  237  et  seq.;  2  Phil.  Ev.  (Edwards's  Ed.)  956-8; 
and  a  very  recent  decision  in  Queen  v.  Brown  and  Hedley,  L.  R. 
1  C.  C.  R.  70.  The  reason  given  is  that  unless  the  impeaching 
witness  is  held  to  showing  the  extent  to  which  an  evil  reputation 
has  affected  a  person's  credit,  the  jury  cannot  accurately  tell  what 
the  witness  means  to  express  by  stating  that  such  reputation 
is  good  or  bad,  and  can  have  no  guide  in  weighing  his  testimony. 
And  since  it  is  settled  that  they  are  not  bound  to  disregard  a 
witness,  entirely,  even  if  he  falsifies  in  some  matters,  it  becomes 
still  more  important  to  know  the  extent  to  which  the  opinion 
in  his  neighborhood  has  touched  him.  It  has  been  commonly 
observed  that  to  impeaching  questions,  witnesses,  in  spite  of 
caution,  base  their  answers  on  bad  character  generally,  which 
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may  or  may  not  be  such  as  to  impair  confidence  in  testimony. 
When  the  question  of  credit  under  oath  is  distinctly  presented,  the 
answers  will  be  more  cautious.  The  English  rule  was  never  very 
seriously  questioned  until  Mr.  Grenleafs  statement  in  his  work  on 
evidence,  that  the  American  authorities  disfavored  it:  1  Greenl. 
Ev.,  sec.  461.  Of  the  cases  he  there  refers  to,  not  one  contains 
a  decision  on  the  question,  and  oply  one  contains  more  than  a 
passing  dictum  not  in  any  way  called  for :  PhiUipa  v.  Kingfieldj 
1  Appleton  375.  The  authorities  referred  to  in  that  case  contained 
no  such  decision,  and  the  court  declared  the  question  not  presented 
by  the  record  for  decision.  Phillips's  and  Starkie*s  American 
editors  allude  to  no  such  conflict.  Webber  v.  Hanke^  4  Mich. 
198,  does  not  properly  dispose  of  the  matter.  The  objection  al- 
leged to  such  an  answer  by  a  witness  is  that  it  enables  him  to 
substitute  his  own  opinion  for  that  of  the  jury,  but  this  is  fallacious. 
The  jury  cannot  understand  the  matter  if  they  do  not  know  the 
ground  for  the  witness's  opinion.  It  is  the  same  sort  of  difficulty 
which  arises  in  regard  to  insanity,  disposition,  temper,  distances, 
velocities,  &c.,  where  a  witness  is  only  required  to  show  his  means 
of  information,  and  then  state  his  conclusion  or  belief  based  on 
those  means.  If  six  witnesses  are  merely  allowed  to  state  that 
one's  reputation  is  bad,  and  as  many  say  it  is  good,  without  being 
questioned  farther,  the  jury  cannot  be  said  to  know  much  about  it, 
nor  would  any  cross-examination  be  worth  much,  unless  it  aided 
them  in  finding  out  just  how  far  each  witness  regarded  it  as  tainted. 
So  far  as  the  reports  show,  the  American  decisions  are  decidedly 
in  favor  of  the  English  doctrine,  and  we  have  not  found  any  con- 
siderable conflict:  People  v.  Mather,  4  Wend.  229;  People  r. 
Hector,  19  Wend.  569 ;  People  v.  Davis,  21  Wend.  309 ;  Titus 
V.  Ash,  4  Foster  819;  Boyle's  Exrs.  v.  Kreitzer,  46  Penn.  St. 
465 ;  Lyman  v.  Philadelphia,  56  Penn.  St.  488 ;  Knight  v.  House, 
29  Md.  194  ;  Stevens  v.  Irwin,  12  Cal.  806  ;  People  v.  Tyler,  35 
Cal.  558;  Uasonv.  Chapman,  21  111.  85;  Wilson  v.  State,  8 
Wis.  798;  Stokes  v.  State,  18  Ga.  17;  Taylor  v.  Smitfi,  16  Ga. 
7;  Ford\.  Ford,  7  Humph.  (Tenn.)  92;  McCutcheon  v.  Mc- 
Cutcheon,  9  Port.  (Ala.)  50 ;  Mokley  v.  Hamit,  1  A.  K.  Marsh. 
(Ky.)590;  United  States  v.  Van  Sickle,  2  McLean  219.  Mr. 
Greenleaf  himself  intimates  that  it  might  be  a  proper  inquiry  on 
cross-examination.  We  think  the  inquiry  proper  when  properly 
confined  and  guarded,  and  not  left  to  depend  on  any  basis  but  the 
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reputation  for  truth  and  veracity.  And  we  also  think  that  the 
cross-examination  on  impeaching  or  sustaining  testimony  should  be 
allowed  to  be  full  and  searching.  Where  an  impeached  witness 
has  changed  his  domicil  his  reputation  in  both  places  may  be 
shown  within  a  reasonable  limit  of  time.  But,  as  the  only  object 
is  to  know  whether  he  is  to  be  believed  at  the  time  when  he  testifies, 
u  witness  knowing  his  reputation  then  should  state  that  knowledge, 
although  he  may  also  be  authorized  in  addition  to  show  what  his 
reputation  had  been  elsewhere  before. 

The  court  should  not  have  allowed  the  jury  to  consider  any 
counts  except  those  that  charged  all  the  defendants,  or  any  except 
those  that  related  to  the  burning  with  intent  to  defraud  the  in- 
surers. No  others  specified  any  offence  of  which  all  could  possibly 
have  been  guilty,  and  upon  the  rest  there  should  have  been  a  dis- 
continuance or  acquittal. 

Fuller's  testimony  as  an  accomplice  was  properly  left  to  the 
jury  to  believe  or  not,  whether  standing  alone  or  corroborated.  It 
was  proper  for  them  to  consider  all  the  circumstances  of  his  em- 
ployment and  conduct  as  affecting  his  credit,  but  they  could  not 
be  directed  what  force  to  give  these  matters.  While  a  jury  cannot 
be  compelled  to  discredit  all  the  testimony  of  a  witness  who  has 
wilfully  falsified,  yet  they  may  do  so  if  they  do  not  trust  it.  They 
should  not  have  been  instructed  that  there  was  any  condition  on 
which  they  were  forbidden  to  reject  his  testimony,  if  they  do  not 
believe  it. 

The  court  below  refused  to  give  the  following  instruction: 
"This  is  a  criminal  trial  on  an  information  for  felony,  and  all  the 
questions  of  law  and  fact  in  the  case  are  exclusively  for  the  jury, 
and  the  jury  are  paramount  judges  both  of  the  law  and  the  facts." 
The  court  held  that  they  were  judges  of  the  law  and  fact  under 
some  conditions  and  restrictions,  but  not  in  the  absolute  way  in- 
dicated. The  precise  definition  of  a  jury's  rights  in  criminal  cases 
is  easier  understood  than  expressed.  Their  decij^ion  upon  a 
prisoner's  guilt  or  innocence  can  never  be  directly  reviewed,  and 
upon  an  acquittal  there  can  be  no  new  trial.  But  if  they  have 
the  legal  authority  claimed  in  the  request  their  verdict  of  guilty 
would  be  of  the  same  force  as  their  acquittal.  Exceptions  have 
usually  been  allowed  in  this  country  to  the  court's  rulings  on  the 
trial,  and  if  erroneous  the  conviction  will  be  set  aside,  because  the 
jury  is  expected  to  follow  the  charges  given,  and  it  is  as  contrary 
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to  law  to  refuse  a  proper  charge  as  to  give  an  improper  one.  The 
law  does  not  favor  unnecessary  intrusions  by  one  functionary  upon 
the  ground  of  others.  But  the  judge's  charge  in  <;riminal  cases  is 
one  of  the  traditionary  incidents  of  a  trial,  and  the  great  body  of 
authority  holds  it  is  meaiift  to  be  for  the  guidance  and  instruction 
of  the  jury  and  entitled  to  their  respect.  It  is  true  that  in  crimi- 
nal cases  juriis  cannot  find  a  conviction  against  their  consciences, 
and  cannot  be  questioned  upon  their  verdict.  At  common  law  a 
conviction  was  as  final  as  an  acquittal,  and  could  only  be  relieved 
by  a  pardon.  This  immunity  from  censure  or  review  is  necessary 
to  liberty.  In  dealing  with  crimes  a  jury  cannot  be  compelled  to^ 
separate  the  facts  from  the  law.  The  right  to  give  a  general  verdict 
is  essential  to  the  integrity  of  the  system,  and  experience  has 
shown  that  special  verdicts  have  not  been  favorable  to  justice. 
But  though  it  is  within  the  power  of  juries  to  act  upon  their  own 
views  of  the  law,  it  does  not  follow  that  the  law  does  not  assuma 
that  they  will  respect  the  court's  instructions. 

The  power  of  juries  in  civil  and  criminal  cases  is  the  same  im 
kind  though  different  in  degree.  The  practice  of  disregarding  or 
relieving  against  wrong  verdicts  is  largely  of  modern  growth.. 
Though  they  may  be  set  aside,  they  cannot  be  reviewed  or  altered.. 
And  setting  them  aside  as  against  law  is  a  matter  of  discretion  and. 
not  of  right.  An  appellate  court  can  only  review  the  action  of 
the  judge,  not  that  of  the  jury,  and  this,  too,  not  by  virtue  of  the 
old  law,  but  by  force  of  statutes,  which,  though  ancient,  are  yet 
laterin  origin  than  jury  trials.  The  jury  system  is  generally  re- 
garded as  deriving  one  of  its  chief  advantages  from  having  the 
law  applied  to  the  facts  by  the  persons  having  no  permanent  officea- 
98  magistrates,  and  who  are  not  likely  to  get  into  the  habit  of  dis-^ 
regarding  any  circumstances  of  fact  or  of  forcing  cases  into  rigid 
forms  and  arbitrary  classes.  It  is  especially  important  where  guilt 
depends  on  a  wrong  intent,  to  give  full  weight  to  every  circum- 
stance that  can  possibly  affect  it,  and  professional  persons  are  con- 
stantly tempted  to  make  the  law  symmetrical  by  disregarding, 
small  things.  But  it  is  necessary  for  public  and  private  safety 
that  the  law  shall  be  known  and  certain,  and  shall  not  depend  on. 
each  jury  that  tries  a  cause.  And  the  interpietation  of  the  law; 
can  have  no  permanency  or  uniformity,  and  cannot  become  geni- 
erally  known  except  through  the  action  of  courtSi  lit  may  be* 
&irly  regarded  as  one  of  the  best  features  of  the  jury  system  thatr 
Vol.  XXn.— 45 

Digitized  by  VjOOQ IC 


690  HAMILTON  V.  THB  PEOPLB. 

the  law,  though  interpreted  by  professional  interpreters,  can  only 
be  applied  to  facts  through  the  understanding  of  ordinary  men  of 
ayerage  capacity,  and  usually  including  in  this  number  some  of 
very  simple  minds.  By  this  process  it  is  divested  of  all  that  would 
not  be  readily  comprehended  by  all  men.  In  this  way  over^nioe^ 
and  technicality  become  less  dangerous,  if  not  absolutely  harm- 
less,  and  an  apparent  deviation  in  the  verdict  from  the  rules  laid 
down  is  often  no  departure  from  the  rules  as  supposed  to  be  laid 
down. 

But  if  the  court  is  to  have  no  voice  in  laying  down  these  rules, 
there  can  be  no  security  whatever  either  that  the  innocent  may 
not  be  condemned,  or  that  society  will  have  any  defence  against 
the  guilty.  A  jury  may  disregard  a  statute  as  freely  as  any  other 
rule,  and  a  fair  trial  in  time  of  excitement  would  be  almost  impos- 
sible. All  the  miBchiefot  ex  po8t  facto  laws  would  be  done  by 
tribunals  and  authorities  wholly  irresponsible,  and  there  would  be 
no  method  of  enforcing  with  effect  many  of  our  most  important 
Constitutional  and  legal  safeguards  against  injustice.  Partiee 
charged  with  crime  need  the  protection  of  the  law  against  unjust 
convictions  quite  as  often  as  the  public  need  it  against  groundless 
acquittals.  Neither  can  be  safe  without  having  the  rules  of  law 
defined  and  preserved,  and  beyond  the  mere  discretion  of  any  one. 
We  must  construe  the  jury  system,  like  all  otJier  parts  of  our  legal 
febric,  in  the  light  of  history  and  usage.  It  came  into  this  country 
&s  a  part  of  the  common  law,  and  it  has  been  fixed  by  our  consti- 
tutions as  a  known  and  regular  common-law  institution.  Like  many 
of  our  best  heritages  from  that  source,  we  know  what  it  is  better 
than  how  it  was  devised,  or  (which  is  more  probable)  came  into  use 
without  devising.  We  must  look  to  the  use  as  evidence  of  the  law, 
*and  looking  to  thatwe  find  that  the  judge  has  always  assumed  to  give 
the  jury  instructions  upon  the  law.  While  there  have  been  severe 
complaints  and  stem  measures  to  secure  them  from  his  control  on 
the  facts,  there  has  never  been  any  attempt  to  abolish  the  practice  of 
eharging  on  the  law.  All  the  improvements  in  mitigation  of  the  oM 
system  have  gone  upon  the  ground  that  the  jury  were  expected  to 
follow  the  instructions  of  the  court.  The  introduction  of  reserved 
cases  and  criminal  exceptions  would  be  little  short  of  an  absurdity  ea 
any  other  theory.  If  there  were  any  ground  of  complaint  it  would 
not  be  for  wrong  instructions,  bat  for  giving  any  charge  at  altb 
It  is  hard  to  deal  with  arguments  which  assume  to  qualify  a  system; 
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and  yet  are  not  consistent  with  its  uniform  history.  A  jury  sys- 
tem without  a  presiding  judge  who  is  something  more  than  a  puppet, 
is  not  the  jury  system  which  we  have  inherited.  If  4he  charge  is 
proper  it  can  only  be  so  because  it  is  to  be  respected.  If  juries 
disregard  it  they  may  be  free  from  personal  risks,  and  in  cases  of 
acquittal  their  verdict  is  conclusive.  But  the  power  to  do  wrong 
with  impunity  does  not  make  wrong  right.  The  uniform  practice 
and  the  decided  weight  of  opinion  is  to  require  that  the  judge  give 
his  views  of  the  law  to  the  jury  as  authority  and  not  as  a  matter 
le  be  submitted  to  their  review.  And  while  we  recognise  the 
power  of  the  jury  to  give  wrong  verdicts  or  disregard  the  law, 
usage  and  authority  wairant  us  in  holding  that  such  conduct  would 
be  an  abuse  of  their  discretion,  which  could  only  be  palliated  by 
such  tyrannical  and  perverse  instructions  as  their  good  sense  should 
teach  them  could  not  possibly  be  true  or  just  Tfais^question  waa 
presented  many  years  ago  to  the  Supreme  Court  of  this  state,  but 
their  dedsion,  if  made,  was  not  reported  and  is  not  found :  PeopU 
T.  Supphj  January  Term  I853« 

There  is  undoubtedly  some  difier^iee  betweea  civil  and  crimiqal 
cases  in  regard  to  legal  presumptions  which  will  prevent  a  judg^ 
from  instructing  a  jury  in  the  same  way  as  to  their  weight :  Ma- 
ker y.  Peoplcj  10  Mich.  212.  It  is  well  remarked  that  '^  artificial 
presumptions  can  never  be  safely  established  as  means  of  proof  m 
a  criminal  case.  To  convict  an  innocent  man  is  an  act  of  positive 
injustice,  which,  according  to  one  of  the  best  and  most  humane 
principles  of  our  law,  cannot  be  expiated  by  the  conviction  of  an 
hundred  criminals  who  might  otherwise  have  escaped:  2  Hale 
289.  For  such  presumptions  the  common  law  is  most  abhorrent, 
and  happily  our  statute-book  has  not  been  disgraced  by  many  vio- 
Istions  of  Uie  common  law  in  this  respect :"  Starkie  Ev.  748,  note 
Lf  ed«  of  1869.  There  is  no  conclusion  or  presumption  of  fiict 
which  is  not  entirely  within  the  disposal  of  the  jury,  and  it  is  also  ^ 
entirely  fot  them  to  determine  what  portion  of  testimony  to  believe 
or  disbelieve ;  and  ^Mt  is  the  conscience  of  the  jury  that  must  pro- 
nounce the  person  guilty  or  not  guilty :"  2  Hale  &18. 

Judgment  Reversed,  and  new  trial  granted. 
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Supreme  Court  of  Iowa. 
ANNIE  MORROW,  Rbspondbnt,  v.  JAM£S  WOOD,  AppiLLiLHT. 

A  parent  in  sendin^^  his  child  to  school  surrenders  to  the  teacher  soch  contibl 
over  the  child  as  is  necessarv  for  the  proper  groTenunemt  and  disoipline  of  fte 
school.  Bat  where  the  parent  desires  that  the  child  shall  omit  a  part  of  the  regsUur 
course  of  stu<1y  and  so  directs  him,  the  teacher  has  no  paramount  authority  to 
enforce  the  stu'ly  of  the  omitted  part,  and  corporal  punishment  of  the  child  fbr 
disobedience  under  such  circnmstances  is  an  unlawful  assault. 

The  fact  that  the  school  was  a  public  one,  in  which  the  studies  were  prescribed 
by  statute,  heid  not  to  rary  the  general  rule  as  to  the  righl  of  a  parent  to  direet 
the  omission  of  part  of  the  prescribed  studies.  * 

This  was  an  action  by  Annie  Morrow,  the  respondent  in  error, 
against  Wo6d,  the  appellant,  for  malicious  prosecution.  The 
plaintifT  was  a  teacher  in  a  public  school,  and  the  defendant,  Wood, 
was  the  father  of  one  of  the  pupils,  a  boy  about  twelve  years  of 
age.  Defendant's  child  on  coming  to  the  school  was  directed  by 
plaintiff  to  take  up  certain  studies  including  geography.  The  boy, 
by  command  of  his  father,  refused  to  study  geography,  and  for 
this  disobedience  was  punished  by  the  teacher.  The  &ther  there- 
upon commenced  a  prosecution  against  the  teacher  for  assault  and 
battery.  After  some  continuances  the  prosecutor  failed  to  appear 
before  the  justice  and  the  case  was  discontinued.  The  teacher 
tiien  brought  this  action  and  obtained  a  verdict  for  $500,  where- 
upon the  defendant  took  a  writ  of  error  to  this  court. 

Barber  ^  Clementsony  for  appellant 

0:  C.  Hazelton  and  0.  B.  Thomas^  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

Cole,  J. — It  is  claimed  by  the  counsel  for  the  defendant  that  the 
court  below  should  have  granted  the  motion  for  a  nonsuit,  because 
all  the  evidence  showed  that  the  criminal  prosecution  against  the 
plaintiff  for- an  alleged  assault  and  battery  committed  by  her  upon 
the  infant  son  of  the  defendant  was  never  tried  upon  the  merits, 
but  was  discontinued  on  her  motion  and  against  the  consent  of  the 
complainant  in  that  action.  It  is  insisted  that  before  an  action 
for  malicious  prosecution  can  be  maintained  it  must  appear  that 
the  criminal  prosecution  has  been  determined  in  favor  of  the  party 
prosecuted,  by  a  trial  and  acquittal,  or  the  prosecution  must  have 
,  been  discontinued  against  his  consent. 
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We  shall  spend  no  time  in  the  consideration  of  this  point  in  the 
case,  for  the  reason  that  we  are  fully  agreed  upon  a  questbn  of 
law  involve^],  which  is  fundamental  and  underlies  the  cause,  and  is 
entirely  decisive  of  every  other  question  arising  upon  the  record. 
And  as  this  is  a  question  of  some  practical  importance  as  affecting 
the  duties  and  powers  of  teachers  in  our  public  schools  we  deem 
it  best  to  decide  it  in  the  present  case.  The  facts  upon  which  this 
question  of  law  arises  as  established  on  the  trial,  are  these  in  brief. 

About  the  18th  of  November  1872,  the  plaintiff,  a  qualified 
teacher  under  a  contract  with  the  district  school  board,  commenced 
teaching  a  district  school  in  Orant  county.  The  defendant,  an  in- 
habitant of  the  district,  sent  his  son,  a  boy  about  twelve  years  of 
age,  to  the  school.  The  defendant  wished  his  boy  to  study  orthog- 
raphy, reading,  writing,  and  also  wished  him  to  give  particular 
attention  to  the  study  of  arithmetic,  for  very  satisfactory  reasons 
which  he  gave  on  the  trial.  In  addition  to  these  studies  the  plain- 
tiff at  once  required  the  child  to  also  study  geography,  and  took 
pains  to  aid  him  in  getting  a  book  for  that  purpose.  The  father, 
on  being  informed  of  this,  told  his  boy  not  to  study  geography^ 
but  to  attend  to  his  other  studies,  and  the  teacher  was  promptly 
and  fully  advised  of  this  wish  of  the  parent,  and  also  knew  that 
the  boy  had  been  forbidden  by  his  parent  from  taking  that  study 
at  that  time.  But,  claiming  and  insisting  that  she  had  the  right  to 
direct  and  control  the  boy  in  respect  to  his  studies  even  as  against 
his  father's  orders,  she  commanded  him  to  take  his  geography  and 
get  his  lesson.  And  when  the  boy  refused  to  obey  her  and  did 
do  as  he  was  directed  by  his  father,  she  resorted  to  force  to  compel 
obedience.  All  this  occurred  at  the  first  week  of  school.  The 
defendant  instituted  a  criminal  action  before  a  justice  for  this 
assault  and  battery  upon  his  son,  which  is  the  malicious  prosecution 
complained  of.  If  the  teacher  had  no  right  or  authority  to  chastise 
the  boy  upon  these  fiicts  for  obeying  his  fiither,  this  action  must 
fail.  And  whether  or  not  she  had  the  power  to  correct  him  is  the 
question  in  the  case,  for  it  is  not  pretended  that  the  boy  was  other- 
wise disobedient  or  was  guilty  of  any  misconduct,  or  violated  any 
rule  or  regulation  adopted  for  the  government  of  the  school.  The 
Circuit  Court,  in  considering  the  relative  rights  and  duties  of 
parent  and  teacher,  among  other  things  told  the  jury  that  where  a 
parent  sent  his  child  to  a  district  school  he  surrendered  to  the 
teacher  such  authority  over  his  child  as  is  necessary  to  the  proper 
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g<yv6n»nent  of  the  school,  the  dasaification  and  instruction  of  -fhe 
pupils  including  what  studies  each  scholar  shall  piirsue^  ihe^ 
studies  being  soch  as  are  required  bylaw  or  are  allowed  to.  be 
la^ught  in  public  schools.     And  the  court  added  in  this  connection, 
•that  a  prjudent  teacher  will  always  pay -proper  respect  to  the  wishes 
«of  the  parent  in  regard  to  what  studies  the  child  should  take,  but 
where  the  difference  of  view  was  irreconcilable  on  the  subject,  the 
views  of  the  parent  in  that  particular  must  yield  to  those  of  the 
teacher,  and  that  the  parent  by  the  very  act  of  sending  his  child 
to  school  impliedly  undertakes  to  submit  all  questions  in  reganl  to 
st^dy  to  the  judgment  of  die  teacher.     In  p^r  opinion  there  is  a 
great  and  fatal  error  in  this  part  of  the  charge,  particularly  when 
applied  to  the  facts  in  diis  case,  in  asserting  or  assuming  the  law 
^  be  th^t  upon  an  irreconcilable  difference  of  views  between  the 
parent;  and  teacher  as   to  what  studies  the  child  shall  pursue, 
the  ^thprity  of  the  teacher  is  paramount  and  controlling,  and  that 
^ixe  had  the  right  to  enforce  obedience  to  her  commands  by  cor- 
poral punishment.     We  do  not  think  she  had  any  such  right  or 
authority,  and  we  can  see  no  necessity  for  clothing  the  teacher  with 
any  such  arbitrary  power.     We  do  not  really  understand  that  there 
is  $iXij  recognised  principle  of  law,  nor  do  we  think  there  is  any 
rule  of  morals  or  social  usage,  which  gives  the  teacher  an  absolute 
right  to  prescribe  and  dictate  w^at  studies  a  child  shall  pursue, 
regardless  of  the  wishes  or  views  of  the  parent^  and,  as  incident 
to  this,  gives  the  right  to  enforce  obediepce  even  as  against  the 
Orders  of  the  parent.     From  what  source  does  the  teacher  derive 
this  authority  ?     From  what  maxim  or  rule  of  the  law  of  the  land  ? 
Ordinatily  it  will  be  conceded  the  law  gives  the  parent  the  exr 
elusive  right  to  govern  and  control  the  conduct  of  his  minor  child- 
ren, and  he  has  the  right  to  enforce  obe<Uence  to  his  commands  by 
moderate  and  reasonable  chasitisement.     And  furthermore,  it  is  one 
of  the  earliest  and  most  sacred  duties  taught  the  child  to  honor 
and  obey  its  parents.     The  situation  of  the.  child-  is  truly  lament- 
able if  ^e  condition  of  the  law  is  that  he  is  liable  to  be  punished 
by  the  parents  for  disobeying  his  orders  in  regard  to  his  studies, 
and  the  teacher  may  lawfully  chastise  him  for  not  disobeying  his 
parents  in  that  particular.     And  yet  this  was  the  precise  dilemma  in 
which  the  defendant's  boy  was  placed  by  the  asserted  authority  on 
the  part  of  parent  and  teacher. 
^    Now  we  can  see  no  reason  whatever  for  denying  to  the  father 


Digitized  by  VjOOQ IC 


JIORBOW  e.  WOOD. 

die  right  to  direet  what  studM  included  in  the  prescribed  coorae 
his  child  «hail  take.  He  is  as  likely  to  know  the  health,  tempera- 
inent,  aptitude  and  deficiencies  of  his  child  as  the  teacher,  and  how 
long  he  can  send  him  to  school*  All  these  matters  ought  to  be 
Considered  in  determining  the  question  what  particular  studies  the 
child  should  pursue  at  a  given  term.  And  where  the  parent's 
wishes  weire  reasonable,  as  they  seem  to  have  been  in  the  present 
case,  and  the  teacher  by  regarding  them  could  in  no  way  have  be^n 
embarrassed,  her  conduct  in  not  respecting  the  orders  given  the  boy 
was  unjustifiable.  If  she  had  allowed  the  child  to  obey  the  comr 
mands  of  his  father^  it  could  not  possibly  have  conflicted  mth  the 
efficiency  or  good  order  or  well-being  of  the  school.  The  parent 
did  not  propose  to  interfere  with  the  gradation  or  classification  of 
the  school,  or  with  any  of  its  rules  and  regulations  further  than  to 
assert  his  right  to  direct  what  studies  his  boy  should  pursue  that 
winter.  And  it  seems  to  us  a  most  unreasonable  claim  on  the 
pai^t  of  the  teacher  to  say  the  parent  has  not  that  rights  and  further 
to  insist  that  she  was  justified  in  punishing  the  child  for  obeying 
the  orders  of  his  father  rather  than  her  own.  Whence,  again  we 
inquire,  did  the  teacher  derive  this  exclusive  and  paramount  au- 
thority over  the  child,  and  the  right  to  direct  his  studies  contrary 
to  the  wish  of  his  father  ?  It  seems  to  us  it  is  idle  to  say  the 
parent,  by  sending  his  child  to  school,  impliedly  dodies  the  teacher 
with  that  power  in  a  case  where  the  parent  expressly  reserves  the 
right  to  himself,  and  refuses  to  submit  to  the  judgment  of  the 
teacher  the  question  as  to  what  stndies  his  boy  should  pursue.  We 
do  not  intend  to  lay  down  any  mle  which  will  interfere  with  any 
reasonable  regulation  adopted  fi>r  the  management  and  government 
of  the  public  schools,  or  which  will  operate  against  their  efficiency 
and  usefulness.  Certain  studies  are  require  to  be  taught  in  the 
public  schools  by  statute.  The  rights  of  one  pupil  must  be  so 
exercised  undoubtedly  as  not  to  prejudice  the  equal  rights  of  others. 
But  the  parent  has  the  right  to  make  a  reasonable  selection  from 
the  prescribed  studies  ft)r  his  child  to  pursue,  and  this  cannot  pos- 
Bibly  conflict  with  the  equal  rights  of  other  pupils.  In  the  present 
case  the  defendant  did  not  insist  that  his  child  should  take  any 
^tudy  outside  of  the  prescribed  course.  But,  considering  that  the 
study  of  geography  was  less  necessary  for  his  boy  at  that  time 
than  some  other  branches,  he  desired  him  to  devote  all  his  time  to 
orthography,  reading,  writing  and  arithmetic.     The  father  stated 
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that  he  thought  these  studies  were  enough  for  the  child  to  take, 
and  he  said  he  was  anxious  the  boy  should  obtain  a  good  knowledge 
of  arithmetic  in  order  that  he  might  assist  in  keeping  accounts. 
He  wished  to  exercise  some  control  over  the  education  of  his  son ; 
and  it  is  impossible  to  say  that  the  choice  of  studies  which  he  made 
was  unreasonable  or  inconsistent  with  the  welfare  and  best  interest 
of  his  offspring.  And  how  it  will  result  disastrously  to  the  proper 
discipline,  efficiency  and  well-being  of  the  common  schools  to  con- 
cede this  paramount  right  to  the  parent  to  make  a  reasonable  choice 
from  the  studies  in  the  prescribed  course  which  his  chihl  shall 
pursue  is  a  proposition  we  cannot  understand.  The  counsel  for 
the  plaintiff  so  insist  in  their  argument,  but,  as  we  think,  without 
warrant  for  the  position.  It  is  unreasonable  to  suppose  erery 
scholar  who  attends  school,  can  or  will  study  all  the  branches 
taught  in  them.  From  the  nature  of  the  case  some  choice  must  be 
made,  and  some  discretion  be  exercised,  as  to  the  studies  which  the 
different  pupils  shall  pursue.  The  parent  is  quite  as  likely  to 
make  a  wise  and  judicious  selection  as  the  teacher.  At  all  events, 
in  case  of  a  difference  of  opinion  between  the  parent  and  teacher 
upon  the  subject,  we  see  no  reason  for  holding  that  the  views  of 
the  teacher  must  prevail,  and  that  she  has  the  right  to  compel 
obedience  to  her  orders  by  inflicting  corporal  punishment  upon  the 
pupil.  The  statute  gives  the  school  board  power  to  make  all 
needful  rules  and  regulations  for  the  organization,  gradation  and 
government  of  the  school,  and  power  to  suspend  any  pupil  from 
the  privileges  of  the  school  for  non-compliance  with  the  rules  es- 
tablished by  them  or  by  the  teacher  with  their  consent ;  and  it  is 
not  proposed  to  throw  any  obstacle  in  the  way  of  the  performance 
of  these  duties.  But  these  powers  and  duties  can  be  well  fulfilled 
without  denying  to  the  parent  all  right  to  control  the  education 
of  his  children. 

These  views  are  decisive  of  this  case.  Under  the  circumstances 
the  plaintiff  had  no  right  to  punish  the  boy  for  obedience  to  the 
commands  of  his  father  in  respect  to  the  study  of  geography.  She 
entirely  exceeded  any  authority  which  the  law  gave  her,  and  the 
assault  upon  the  child  was  unjustifiable. 

For  these  reasons  the  judgment  of  the  Circuit  Court  must  be 
reversed  and  a  new  trial  ordered. 
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UniUd  States  Circuit  Oourtj  Eastern  District  of  Wisconsin. 

UENKY  J.  McFARLAND  v.  CHARLES  GOODMAN  st  al. 

M.  and  wife  oonrejred  their  farm  to  their  daughter.  M.  was  sabseqoentljr  ad- 
judged a  bankrupt  and  on  a  bill  by  his  assignee  the  deed  was  declared  fraudulent  ^ 
and  void  as  to  creditors.  M.  and  wife  then  claimed  a  part  of  the  farm  as  their 
homestead.  The  bankruptcy  court,  without  deciding  this  claim,  ordered  the  land 
sold,  subject  to  any  legal  claim  of  M.,  and  a  purdiaser  having  bought  accordingly, 
brought  ejectment  for  the  part  claimed  and  occupied  by  M.  as  a  homestead.  Held^ 
that  the  purchaser  was  not  entitle  to  recover.  The  deed  being  set  anide  the  title 
reverted  to  M.,  and  then  passed  to  his  assignee  subject  to  the  exemptions  of  the 
Bankrupt  Act,  as  if  the  deed  had  never  been  made. 

The  fact  that  M.'s  deed  to  his  daughter  reserved  the  right  to  occupy  the  land 
as  a  homestead  during  his  life,  held  to  strengthen  the  foregoing  conclusion  bat  not 
to  be  necessary  to  it. 

The  volunury  joining  of  a  wife  in  a  deed  which  is  afterwards  set  aside  as  fraudn- 
lent  against  creditors,  does  not  prevent  her,  on  such  setting  aside,  from  claiming 
her  dower  or  homestead  in  the  land. 

James  G.  Jenkins^  for  plaintiff. 

LeviEubbell  and  Wm.  P.  Lynde^  for  defendants. 

Hopkins,  J. — This  is  an  action  of  ejectment  for  the  recovery 
of  forty  acres  of  land,  which  is  in  the  possession  of  and  claimed 
by  Grains  Munger  and  Gelia  his  wife,  as  a  homestead.  The 
validity  of  that  claim  is  the  principal  question,  and  the  result  of 
the  case  depends  upon  its  determination. 

Under  the  issue  joined  heroin,  it  is  necessary  for  the  plaintiff  to 
establish  his  title  and  right  to  possession. 

Ejectment  is  a  possessory  action  to  the  extent,  that  the  right 
of  possession,  on  the  part  of  the  plaintiff,  to  the  premises  at  die  com- 
mencement of  the  suit,  is  essential  to  a  recovery.  Title  without 
right  of  possession,  is  not  enough.  It  is  a  maxim  of  universal 
application  in  ejectment,  that  the  plaintiff  must  succeed  upon  the 
strength  of  bis  own  title,  and  not  upon  the  weakness  <^  his  ad- 
versary's. So  a  plaintiff  fSetils,  unless  he  shows  title  in  himself^ 
irrespective  of  the  question  of  the  validity  of  the  defendant's  title. 

The  solution  of  the  principal  question  depends  almost  wholly 
upon  the  effect  of  the  deed  of  Gains  Munger  and  wife  to  Isadore 
G.  Munger,  their  daughter,  bearing  date  on  the  2d  day  of  De- 
cember 1869,  which  was  subsequently  set  aside  and  vacated,  in  a 
suit  in  equity,  prosecuted  by  the  assignee  of  Gains  Munger  in 
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bankruptcy,  against  Isadore,  the  grantee,  on  the  ground  that  it 
was  fraudulent  as  to  editors. 

l)he  plaintiff  derives  title  to  the  land  under  a  deed  from  the 

assignee;  so,  if  the  bankruptV  homestead  right  was  not  cut 'off  hj 

the  deed,  or  if  the  right  to  assert  it  revived  abd  reverted  to  him 

'  and  his  wife,  on  setting  liside  their  deed,  then  his  claim  of  title 

thereto  must  fail. 

From  the  evidence  it  appeared  that  th^  land  in  question  had 
been  occupied  by  Graius  Munger  and  his  wife,  as  a  homestead,  for 
over  thirty  years  7  that  connected  with  it,  was  about  400  acres 
m6re,  which  had  been  used  as  a  farm  up  to  the  2d  December  1869, 
when  they  conveyed  the  whole  to  their  daughter,  Isadore  G.,  as 
above  stated. 

That  the  only  money  consideration  was  $100,  but  it  was  agreed 
between  them,  that  Gains  and  his  wife  were  to  continue  to  occupy 
the  premises  as  a  homestead,  during  their  natural  lives,  and  were 
to  be  supported  by  Isadore,  during  their  joint  lives. 

That  soon  after  executing  the^  deed,  proceedings  in  bankruptcy 
were  instituted  against  Gains  Munger,  which  resulted  in  bis  being 
declared  a  bankrupt,  and  the  appointment  of  an  assignee  of  his 
estate. 

.  That  the  assignee  soon  after  his  appointment,  filed  a  bill  in  the 
District  Court  of  this  district  against  Isadore  G.  Munger,  to  set 
the  deed,  aside,  as  fraudulent  and  void  as  against  the  bankrupt's 
creditors,  which  resulted. in  a  decree,  bearing  date  on  the  5th 
Febitutty  1872,  declaring  said  deed  to  be  fraudulent  and  void  as 
to  the  creditors  of  said  banknipt  and  the  complainant  his  assignee, 
^nd  getting  aside  and  wholly  vacating  it,  and  declaring,  that  the 
defendant  Isadore,  as  against  the  complainant  therein,  acquired  nia 
right  or  title  to  or  interest  in  the  premises,  or  any  part  thereof,  by. 
virtue  of  such  deed,  and  declaring  that  the  premises  were  the  pro^ 
perty  of  the  complainant  as  assignee  iii  bankruptcy,  and  also  de-^ 
cteeing  that  Isadore  convey  them  to  the  assignee  upon  demand ; 
but  no  conveyance  had  been  made  by  her,  before  the  trial  of  this 
suit. 

•  There  was  no  question  made  in  that  suit,  upon  the  homestead 
^uestion^  or  right  of  Gains  Munger  and  his  wife,  nor  was  any 
decision  made  upon  that  point  therein. 

;.  That  after  the  entry  of  said  decree,  an  application  was  made 
bjtfore  the  District  Gx>urt,  sitting  in  bfinkruptcy,  by  Gains  Munger, 
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po  have  the  homestead  set  off;  bat  it  does  not  Appear  that  any 
definite  deoiaioo  waft  evcfr  made  upion  that  application,  except  tiiat 
the  assi^ee  in  obedience  to  th^  instnictfon  of  the  court,  sold  Ike 
real  estate,  subject  to  any  lejjal  claim  of  the  said  Oaiui  MxMgtr 
to  a  homesteieul  therein ;  wluch  sale  the  court  confirmed. 
.  The  defendant,  Gains  Munger,  gave  notice  of  his  claim  to  this 
property,  at  such  sale,  as  his  homestead ;  that  after  the  said  con- 
firmation, the  plaintiff  with  full  knowledge  of  such  claim  of  Oaius, 
took  the  assignee's  deed  of  all  the  premises  conveyed  to  Isadore, 
which  covered  the  premises  involved  in  thb  suit 
.  The  assignee's  deed  did  not  contain  the  reservation  or  exception, 
as  to  Gains  Munger*s  homestead  rights,  but  the  counsel  for  the 
plaintiff  consented  on  the  trial  to  treat  it  as  oontoining  such  ex- 
ception or  reservation. 

The  plaintiff  obtained  possession  of  all  except  the  part  in  con- 
troversy here — Gains  and  Gelia  his  wife  claimed  their  homestead 
exemptions  under  the  state  law^  and  refused  to  surrender  pos^ 
{Session  of  that  pal't 

By  the  state  statute,  there  is  exempted  to  a  debtor,  forty  acres 
of  agricultural  land,  or  a  quarter  of  an  acre  lot,  in  a  city  or  vil^ 
lage,  owned  and  occupied  by  such  debtor,  as  a  homestead. 

The  owner  of  such  .homestead  cannot  alien  it  without  his  wi£b 
joins  in  the  deed.  The  deed  of  the  Jiusband  alone  is  void :  Rart  t. 
EovJU,  19  Wis.  472 ;  2  Allen  (MasjS.)  203.  The  land  being  separated 
by  a  highway  running  through  it,  does  not  defeat  the  homest^id 
claim,  provided  it  is  all  in  one  body:  Bunkers.  Lpck^  15  Wis.  685. 

His  right  to  it  as  a  homestead,  up  to  the  time  of  the  deed,  \s  not 
questioned.  The  possession  after  the  deed,  continued  as  before. 
The  agreement  that  he  should  so  eiyoy  it,  was  feithfully  kept 

That  deed  being  set  aside  and  vacated  as  to  the  assignee,  the 
question  arises  as  to  the  extent  pf  the  assignee's  interest.  Had 
the  assignee  any  greater  interest  in  the  land,  than  he  would  have 
had,  if  the  deed  had  not  been  given  ? 

Section  14  of  the  Bankrupt  Act  invests  an  assignee  with  the 
title  '^  to  all  property  conveyed  by  the  bankrupt  in  fraud  of  his 
.creditors,"  Property  so  conveyed  is  oonsidered  as  still  belonging 
to  the  bankrupt,  and  passes  the  same  as  if  the  title  had  not  been 
changed. 

[    The  assignee  takes  such  property  undel*  and  by  virtue  of  the 
^Bankrupt  Act,  npt  under  or  through  the  grmitee ;  and  if  he  ti^es 
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title  under  the  Bankrupt  Act,  why  cannot  the  bankrupt  assert  the 
exemptions  and  rights  secured  to  him  by  the  act?  The  14th 
section,  after  providing  for  an  assignment  of  the  property  of  the 
bankrupt,  declares,  that  there  sJiall  be  excq!}ted  from  the  operation 
of  the  act,  such  property  as  is  exempt  from  execution  sale  '^  by 
the  laws  of  the  state  in  which  the  bankrupt  has  his  domicil,'*  and, 
^^  that  such  exceptions  shall  operate  as  a  Umitatian  upon  the  con- 
vey ance  of  the  property  to  his  assignee."  It  operates  like  a 
general  execution,  in  favor  of  all  creditors,  aAd.  takes  all  property 
subject  to  levy,  and  only  such  as  may  be  made  available  upon 
judicial  process,  to  the  payment  of  debts  of  the  bankrupt:  In 
re  Deckert^  ante  624. 

These  provisions  and  restrictions,  it  seems  to  me,  apply  to  all 
property  that  passes  to  the  assignee  under  the  act,  including  such 
as  has  been  transferred  to  defraud  creditors,  as  well  as  that  where 
the  title  is  ostensibly  in  the  bankrupt.  If  so,  he  takes  no  greater 
interest  in  the  one  case  than  in  the  other.  The  limitation  applies 
to  aU  he  acquires  under  the  Bankrupt  Act,  and  he  cannot  be  heard 
to  deny  the  bankrupt's  title  to  property,  which  he  receives  and 
claims  through  and  under  the  operation  of  the  bankrupt  law.  He 
cannot  deny  and  affirm  the  bankrupt's  title,  at  the  same  time. 
The  real  estate  covered  by  the  annulled  deed,  having  been  treated 
as  the  bankrupt's  property,  I  think  it  must  be  considered,  as  to 
the  plaintiff  in  this  case,  as  such,  and  subject  to  all  the  rights  of 
the  bankrupt  and  his  wife,  reserved  to  them  by  the  bankrupt  law. 
This  construction  gives  effect  to  all  the  provisions  and  limitations 
of  section  14th,  and  secures  to  all  parties  their  rights. 

But,  in  view  of  the  facts  of  this  case,  this  construction  is  emi- 
nently just,  for  it  was  agreed  that  the*  grantors,  who  were  old 
and  feeble,  should,  notwithstanding  the  deed,  occupy  this  property 
as  their  home  and  be  supported  there,  by  the  grantee,  during  their 
lives. 

The  deed,  under  such  circumstances,  did  not  extinguish  their 
homestead  rights :  Oroiteh  v.  Murphy y  24  Wis.  865.  That  agree- 
ment they  could  enforce,  as  against  their  grantee,  and  a  court 
of  equity  would  set  aside  the  deed  in  case  of  her  refusal  to  per- 
form it. 

So  that  the  equitable  right  of  the  bankrupt  to  this  property  as 
a  homestead,  had  not  been  unconditionally  surrendered  or  placed 
where  he  could  not  enforce  it  against  his  grantee,  if  the  deed  had 
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not  been  annulled  in  the  interest  of  the  creditors.  But  I  do  not 
wish  to  be  understood  as  resting  my  decision  alone  on  this  ground. 
I  think  the  decedent's  homestead  rights  sustainable,  upon  broader 
and  more  comprehensive  grounds.  The  deed  being  set  aside  and 
the  creditors  restored  to  their  rights,  as  they  existed  before  the 
deed,  upon  what  principle  should  the  bankrupt  be  denied  his  rights^ 
as  they  were  before  the  deed  ?  In  the  case  of  a  homestead,  there 
is  a  peculiar  reason  for  the  adoption  of  this  rule.  The  homestead 
is  exempted  for  the  benefit  of  the  family  of  the  debtor  ;  he  cannot 
deprive  them  of  it,  without  the  signature  of  his  wife.  To  transfer 
it  requires  their  joint  deed.  Her  right  in  it,  is  not  simply  in- 
choate, like  dower,  but  present,  possessory  and  indefeasible  by  her 
husband.  Neither  can  convey  it  except  by  joining  with  the  other 
in  the  deed.  A  defective  deed,  or  deed  inoperative  and  void,  as 
to  either,  is  in  my  opinion  ineffectual  and  void  as  to  both,  and 
does  not  convey  any  title. 

It  was  said,  that  she  voluntarily  executed  this  deed  with  her 
husband ;  that  she  probably  knew  of  his  unlawful  purpose.  Sup- 
pose that  to  be  the  case,  I  do  not  think  it  alters  her  rights.  The 
position  of  a  wife  is  such,  and  the  influence  of  the  husband  over 
her,  that  she  is  not  held  answerable  for  his  frauds. 

Homestead  laws  are  now  favorably  construed  by  courts,  as  in  the 
interest  of  the  debtor's  &mily.  In  support  of  this  proposition,  I 
need  only  refer  to  the  enlightened  decisions  of  our  own  state  Su- 
preme Court. 

That  court  has  decided  that  a  deed  of  the  homestead  cannot  be 
set  aside  as  fraudulent,  as  to  creditors;  for  the  reason,  that,  as  the 
creditors  had  no  right  to  have  it  applied  in  payment  of  their  debts, 
while  in  the  possession  of  the  debtor,  they  could  not  be  defrauded 
by  its  conveyance,  and  could  not  follow  or  reach  it,  in  the  hands 
of  the  alleged  fraudulent  purchaser :  Duester  v.  Bill  et  al.y  11  Wis. 
114 ;  Pike  V.  Mtle-B,  23  Wis.  164. 

If  the  assignee  claimed  under  thrs  deed,  or  could  claim  under 
it,  a  different  result  would  follow.  But  he  does  not :  he  acquired 
the  bankrupt's  title  by  operation  of  law,  in  hostility  to  the  deed. 
He  has  no  privity  of  estate  or  connection  of  any  kind,  with  the 
grantee.  He  cannot  maintain  it  to  be  both  good  and  bad.  The 
law  allows  no  such  paradox.  Nor  can  he  enforce  the  grantee's 
rights  if  she  has  any,  aa  was  contended  by  the  plaintiff's  counsel 
on  the  trial.     I  am  aware  that  the  decisions  of  the  courts  are  not 
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entirely  in  accord,  on  this  question ;  but  the  conclusion  I  have 
reached  is  not  without  the  support  of  many  well  considered  opinions 
of  other  courts,  federal  as  well  as  state.  A  different  rule  might 
is^pply  to  personal  property,  for  the  wife  in  this  state  has  no  inter- 
est in  that,  or  right  to  prevent  its  disposition  by  the  husband,  so 
that  the  same  reason  for  her  protection  in  the  use  of  that,  does 
^  not  exist.  But  I  do  not  determine  whether  that  is  so  or  not.  This 
action  relates  to  the  homestead  exemption,  and  my  decision  is  not 
intended  to  go  beyond  that  question. 

Judge  DiLLOlT,  in  Qoz  v.  WUder  et  a?.,  7  B.  R.  241,  s.  c.  2 
Dillon  45,  examined  this  question  and  the  kindred  pne  of  dower, 
and  decided,  that  a  deed^  executed  by  husband  and  wife,  to  defraud 
creditors,  did  not  bar  the  wife's  dower  nor  defeat  her  right  to  the 
homestead  under  the  laws  of  Missouri.  The  Same  doctrine  substan- 
tially, is  laid  down  in  Woodworth  v.  Paige^  5  Ohio  St.  70 ;  Rob- 
inson V.  Bates,  8  Allen  (Mass.)  40;  Vogler  v.  Montgomery^ 
ante  244,  and  by  Judge  Withers,  in  Re  Pratt,  Central  Law 
Journal,  Vol.  1,  p.  290.  This  brings  me  to  the  consideration 
of  the  effect  of  the  decree,  in  the  suit  of  the  assignee  against  Isadore 
Hunger. 

If  Gaius  Munger  and  his  wife  had  been  parties  to  that  suit,  and 
such  a  decree  had  been  entered,  they  would  have  been  concluded ; 
but  not  being  parties,  they  are  not  affected  by  it.  But  .if  they,  had 
been  joined  in  that  suit,  they  could  have  set  up  their  homestead 
claim,  and  if  they  had,  according  to  decisipn  iji  Druester  v.  Bill 
et  at,  supra,  the  deed,  as  to  the  homestead  portion,  would  not  have 
been  declared  void ;  the  title  to  the  homestead  portion  would  have 
been  confirmed  in  their  grantee,  and  as  between  her  and  the  bank- 
rupt and  his  wife,  it  was  to  continue  to  be  their  homestead  during 
their  natural  lives.  They,  in  that  case,  would  have  had  the  full 
benefit  of  their  right,  under  the  statute.  But  the  assignee  omitted 
to  make  them  parties  and  took  a  decree,  annulling  the  deed,  as  to 
the  whole  land  embraced  in  the  deed,  without  reservation. 

The  decree  doubtless  estops  Isadore  and  all  persons  claiming 
under  her,  from  ever  setting  up  any  title  to  any  portion  of  the 
premises,  under  that  deed  as  against  the  complainant  and  those 
claiming  under  him.  It,  als  before  said,  not  only  declared  the  deed 
void  and  that  she  acquired  no  title  under  it,  but  it  required  her  to 
convey  to  the  assignee  all  her  right  and  title.  This  clause,  except 
fbr  fiome  others,  which  most  emphatically  declare  that  she  acquired 
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no  title,  might  be  conadered  as  conceding  some  title  in  her ;  but 
I  think  such  is  not  the  fiiir  constraction.  It  was  inserted  for 
greater  caution,  and  only  to  quiet  the  title  against  the  deed,  and 
not  meant  that  she  was  to  transfer  an  independent  substantial 
title.  Thus  interpreted,  it  is  consistent  and  not  contradictory,  and 
d»es  not  establish  any  title  in  the  assignee  under  her,  nor  any 
privity  between  her  and  the  assignee.  In  the  case  of  Winship  v.. 
Lambertan,  refetred  to  by  Judge  Thurman,  in  Woodworth  v. 
Paige,  tuproy  the  decree  set  aside  the  deed  as  fraudulent  as  to 
creditors,  and  required  the  fraudulent  grantor  to  convey  to  assignee 
or  receiver,  like  the  one  under  consideration.  The  wife  joined 
with  her  husband  in  executing  the  fraudulent  deed,  in  that  case, 
as  in  this :  but  the  court  held,  that  neither  the  deed  nor  decree 
barred  her  dower ;  that  the  clause  in  the  decree  requiring  a  con- 
veyance was  not  meant  to  pass  an  independent  title,  but  simply  to 
quiet  the  title  against  the  deed ;  and  the  widow  was  allowed  her 
dower,  notwithstanding  she  had  signed  the  deed,  the  court  holdfaig 
that  the  annulled  deed  could  not  be  interposed  to  defeat  her  dower. 
If  such  a  deed  and  decree  annulling  it,  does  not  defeat  a  widow's^ 
right  of  dower,  upon  what  ground  can  it  be  maintained  that  thej 
estop  the  widow  from  asserting  her  claim  to  the  homestead?  There 
is  nothing  in  the  nature  of  the  rights  to  cause  any  difference,  and 

I  think  if  she  is  not  estopped  as  to  her  dower-right,  she  is  not  as 
to  her  homestead. 

But  there  is  another  difficulty  in  the  plaintiff's  way,  upon  the 
theory  contended  for,  he  is  neither  a  party  nor  privy  to  this  deed ; 
and  the  rule  is  well  settled  that  a  stranger  cannot  set  up  an  estop- 
pel,  because  there  is  no  reciprocity.  Estoppel  only  binds  parties 
and  privies ;  so  that,  unless  he  devises  title  under  the  deed,  .he 
cannot  assert  the  rights  of  the  grantee  under  it :  1  Wash,  on  Real 
Property  234  ;  Poxtjf  v.  BenneU,  II  Mass.  298 ;  Sears  v.  Hanke, 

II  Ohio  St.  298.  Again  in  Morton  v.  Noble,  57  111.  176,  it  is 
said,  '^  We  fiilly  recognise  the  doctrine,  that  when  the  deed  from 
the  husband  and  wife  becomes  inoperative,  as  to  the  husband's 
estate,  because  made  in  fraud  of  the  rights  of  the  creditors,  or,  by 
reason  of  any  wrongful  act  on  the  part  of  the  husband,  the  wife  is 
not  barred  by  the  deed^"  citing  in  support  of  that  doctrine,  11  HI. 
384 ;  18  Id.  488 ;  16  Id.  122;  and  23  Id.  634. 

If  this  is  the  true  doctrine  as  to  the  dower  right,  and  there  is  no 
distinction  between  dower  and  homestead  rights,  these  authorities 
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effectaally  dispose  of  the  case.  They  clearly  support  the  defend- 
ants Gaius  Munger  and  Celia  Munger's  claim  to  the  property  of  a 
homestead,  and  decide,  that  as  against  the  assignee,  who  took  in 
hostility  to  their  deed,  they  are  not  estopped  by  it ;  but  as  against 
him  they  can  maintain  their  exemptions,  and  also,  that  the  decree 
•  against  Isadore  does  not  affect  them,  and  that  the  assignee  does 
not  derive  any  new  title  as  against  tbem*^refrom. 

Such  being  the  rights  of  the  parties  as  against  the  assignee  in 
bankruptcy,  the  plaintiff  who  purchased  of  the  assignee,  and  with 
full  knowledge  of  the  condition  of  the  estate,  and  claims  of  Gaius 
Munger,  occupies  no  better  position  than  the  assignee.  By  the 
deed  he  succeeded  to  the  rights  of  the  assignee  only ;  and,  as  I 
haye  determined  that  the  defendants  are  entitled  to  their  home- 
stead exemption  C3  against  the  assignee,  the  title  of  the  plaintiff 
to  this  property,  it  being  their  homestead,  has  failed,  and  the  plain- 
tiff has  failed  therefore  to  show  title  to  the  property  in  controversy. 

I  therefore  find  that  the  plaintiff  is  not  the  owner  of  the 
premises  described  in  the  complaint,  nor  is  he  entitled  to  the  pos- 
session thereof;  and  direct  judgment  in  favor  of  the  defendants, 
with  costs. 


ABSTRACTS   OF  RECENT  AMERICAN    DECISIONS. 

SUPREME  COURT  OF  THE  UNITED   STATES.* 

SUPREME   COURT  OF  PENNSYLVANIA." 

SUPREME   COURT  OP  VERMONT.* 

SUPREME   COURT   OF  WISCONSIN.* 

Agent.     See  Evulence;   Usury, 

Amendment.     See  Arbitration  and  Award, 

Arbitration  and  Award. 

Action  on  Award — Amendment — Evidence, — In  an  action  vpon  an 
.award  mnde  by  H.  and  S..  two  of  the  three  arbitrators  to  whom,  nr  a 
majority  of  them,  the  parties  had  suhmitted  '^  all  controversies  and 
matters  of  difference  existing  between  them  of  erery  kind  and  nature 
whatsoever,"  the  answer  was,  (1)  thit  the  only  matter  of  difference 
between  the  parties  at  the  time  of  such  submission  was  connected  with 

^  From  J.  W.  Wallace,  Esq.,  Reporter  ;  to  appear  in  vol.  19  of  his  Reports. 
>  From  P.  F.  Smith,  Esq.,  Reporter ;  to  appear  in  74  Pennsylvania  State  Rep. 
'  From  J.  W.  Rowell,  Esq.,  Reporter ;  to  appear  in  46  Vermont  Reports. 
<  From  Hon.  O.  M.  Conover,  Reporter ;  to  appear  in  84  Wisconsin  Reporti. 
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an  action  by  plaintiff  against  defondant  for  an  alleged  assault,  &c.,  and 
that  the  arbitrators  heard  evidence  concerning  other  matters,  not  in 
controversy  between  the  parties,  and  considered  the  same  in  making 
their  award ;  and  (2)  that  before  the  award  was  made,  the  arbitrators 
mutually  a<;reed  to  resign,  and  did  resign,  their  authority  as  such,  and 
that  afterwards  II.  and  S.  made  the  award  without  notice  to  or  the 
knowledge  or  consent  of  G.,  the  third  arbitrator.  Defendant  was  per- 
mitted to  amend  the  answer  by  inserting  a  statement  of  the  particular 
circamstances  of  the  alleged  assault,  &c.  Held,  that  the  order  allowing 
such  amendment  was  within  the  discretion  of  the  court,  and  did  not 
involve  the  merits  nor  necessarily  affect  the  judgment,  and  cannot  be 
reviewed  on  appeal  from  the  judgment  (Tay.  Stats.  1632,  §  6),  and  was 
probably  not  itself  appealable  :  McCord  v.  McSpaden,  84  Wis. 

Evidence  having  been  admitted  for  the  plaintiff  which  tended  to  show 
that  on  the  day  when  G.  withdrew  from  the  arbitration,  defendant 
recognised  the  board  of  arbitration  as  still  in  existence  and  competent 
to  make  an  award,  it  was  not  error  to  admit  evidence  for  defendant,  to 
show  that  at  the  time  of  such  recognition  he  had  not  been  informed  of 
G.'s  withdrawal :  Id. 

It  was  not  error  to  permit  defendant,  as  a  witness  for  himself  in  this 
action,  to  state  the  nature  of  the  difference  between  himself  and  plain- 
tiff **  as  detailed  by  the  witnesses  before  the  arbitrators," /or  the  purpose 
only  of  showing  that  the  arbitrators  acted  upon  matters  not  submitted 
to  them,  the  court  at  the  same  time  ruling  that  defendant  could  not  in. 
this  action  "  go  into  the  merits  of  the  controversy  "  submitted  to  arbi- 
tration :  Id. 

Where  an  issue  of  fact,  not  raised  by  the  pleadings,  was  distinctly 
submitted  to  the  jury  without  objection,  the  admission  of  any  proper 
evidence  of  such  fact  (not  objected  to  on  the  ground  that  the  issue  was 
not  made  by  the  pleadings,  but  only  upon  other  grounds)  cannot  be- 
treated  as  error.  In  such  a  case  the  pleadings  may  be  amended  (if 
necessary)  to  conform  to  the  facts  proved  :  Id. 

Where  the  question  was,  whether  either  of  the  acting  arbitrators  was 
guilty  of  any  misconduct  or  unfairness  which  invalidated  the  award,  a 
witness,  being  requested  to  state  what  facts  he  knew,  answered  that 
^'  when  defendant  made  a  statement  that  appeared  to  bear  hard  on  plain- 
tiff, S.  would  ask  a  question  in  order  to  lighten  it  up  a  little,  and  when< 
it  bore  on  defendant's  side,  8.  tried  to  do  away  with  it."  HeM,  that 
this  was  a  statement  of  an  alleged  fact,  having  a  direct  bearing  on  the 
question  at  issue,  and  the  court  did  not  err  in  refusing  to  strike  it  out : 
Id. 

Attorney.     See  Evidence. 

Contempt  of  Court — Disbarring — Mandamus. — The  Act  of  Con- 
gress of  March  2d  1831,  entitled  "•  An  act  declaratory  of  the  law  con* 
cerning  contempts  of  court,"  limit?  the  power  of  the  Circuit  and  Dis- 
trict Courts  of  the  United  States  to  three  classes  of  cases:  1st,  where- 
there  has  been  misbehavior  of  a  person  in  the  presence- of  the  courts,, 
or  so  near  thereto  as  to  obstruct  the  administration  of  justido ;«  2d,  where- 
there  has  been  misbehavior  of  any  officer  of  the  courts  in  his^  official  1 
transactions  ',  and  3d,  where  there  has  been  disobedience  or  resistance^ 
by  any  officer,  party,  juror,  witness  or  other  person,  to  any  lawful  writ, 

Vol.  XXn.— 46 
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process,  order,  rule,  decree  or  command  of  the  courts:  Ex  parte  Rohm- 
9on,  19  Wall. 

The  seventeeDth  section  of  the  Judiciary  Act  of  1789,  in  proscrihing 
fine  or  imprisonment  as  the  punishment  which  may  he  inflicted  hy  the 
courts  of  the  United  States  for  contempts,  operates  as  a  limitation  upon 
the  manner  in  which  their  power  in  thb  respect  may  he  exercised,  and 
is  a  negation  of  all  other  modes  of  punishment :  Id. 

The  power  to  dishar  an  attorney  can  only  he  exercised  where  there 
has  been  such  conduct  on  the  part  of  the  party  complained  of  as  shows 
him  to  be  unfit  to  be  a  member  of  the  profession  ;  and  before  judgment 
disbarring  him  can  be  rendered  he  should  have  notioe  of  the  grounds 
of  complaint  against  him  and  ample  opportunity  of  explanation  and 
defence  :  Id. 

Mandamus  is  the  appropriate  remedy  to  restore  an  attorney  disbarred, 
where  the  court  below  has  exceeded  its  jurisdiction  in  the  matter :  Id. 

Bills  and  Notes. 

Conditional  Promise — Reasonable  Time. — A  paper  promising  to  pay 
with  interest,  a  sum  of  money  specified  and  acknowledged  to  be  due, 
^'  as  soon  as  the  crop  can  be  sold  or  the  money  raised  irom  any  other 
source/'  is  not  in  either  form  or  e£fect  a  promissory  note :  Nunez  v. 
Dautel,  19  Wall. 

It  is  a  promise  to  pay  the  money  specified  upon  the  occurrence  of 
either  of  the  events  named  in  the  paper,  oa  after  the  lapse  of  a  reason- 
able amount  of  time  within  which  to  procure,  in  one  mode  or  in  the 
other,  the  means  necessary  to  meet  the  liability :  Id. 

It  does  not  mean  that  if  the  crop  should  be  destroyed  or  could  never 
be  sold,  and  the  parties  promising  could  not  procure  the  money  from 
any  other  source,  the  debt  should  never  be  paid  :  Id. 

The  question  of  what  was  a  reasonable  time  (there  being  no  evidence  in 
the  case  but  the  written  promise  itself),  was  a  question  for  the  court :  Id. 

Five  years  and  more  is  much  more  than  a  reasonable  time :  Id. 

Negotiahility — Conditional  Time  for  Payment. — A  note  "  Twelve 
months  after  date  (or  before  if  made  out  of  the  sale  of  a  machine)" 
I  promise  to  pay  to  J.  F.  Huston  or  bearer,"  &o.  Held  to  be  negoti- 
able :  Ernst  v.  Steckman,  74  Pa. 

A  note  to  be  negotiable  must  be  for  the  payment  of  money  at  a  fixed 
period  or  an  event  which  must  inevitably  happen ;  it  is  not  negotiable  if 
its  payment  depends  upon  a  contingency,  although  that  may  in  fact 
happen :  Id. 

A  note  may  be  negotiable  if  payable  certainly  at  a  fixed  time,  although 
subject  to  a  contingency  under  which  it  may  become  due  earlier  :  Id. 

Boundary.    See  Deed. 

Confederate  Notes.     See  Removal  of  Causes. 

Meaning  of  word  Dollars. — Notes  issued  by  the  Confederate  govern- 
ment having  become  the  currency  in  which  contracts  were  made  and 
business  conducted  in  the  insurrectionary  states,  during  the  recent  civil 
war,  and  such  notes  having  been  designated  by  general  cu5ttom  as  notes 
for  so  many  <'  dollars,"  parol  evidence  is  admissible,  where  suit  is 
brought  ...  to  enforce  a  contract  payable  in   '^  dollars,''  and   made 
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daring  the  war,  to  prove — the  above  condition  of  things  being  first 
shown — that  the  term  **  dollars  "  as  used  in  the  contract  meant,  in  fact, 
Confederate  notes.  In  the  absence  of  such  evidence  the  presumption 
of  law  would  be  that  bj  the  term  "  dollars/'  the  lawful  currency  of  the 
United  States  was  intended.  Thornton  v.  Smithy  8  Wallace  1,  explained  : 
Th£  Confederate  Note  Ca^,  19  Wall. 

The  ordinance  of  North  Carolina  of  1865  declared  that  all  existing 
contracts  solvable  in  money,  whether  under  seal  or  not,  made  after  the 
depreciation  of  Confederate  currency,  before  the  first  day  of  May  1865, 
and  then  unfulfilled  (except  official  bonds,  and  penal  bonds  payable  to 
the  state),  should  "  be  deemed  to  have  been  made  with  the  understand* 
ing  that  they  were  solvable  in  money  of  the  value  of  the  said  currency  ;*' 
but  at  the  same  time  provided  that  it  should  be  ''  competent  for  either 
of  the  parties  to  show,  by  parol  or  other  relevant  testimony,  what  the 
understanding  was  in  regard  to  the  kind  of  currency  in  which  the  samd 
were  solvable.'*  and  that  in  such  case  "  the  true  understanding,'*  should 
regulate  the  value  of  the  contract.  Hdd^  That  the  understanding  of  the 
parties  might  be  shown  from  the  nature  of  the  transaction,  and  the 
attendant  circumstances,  as  satisfactorily  as  from  the  language  used ; 
and  particularly  that  it  might  be  shown  from  the  length  of  time  during 
which  the  contracts  had  to  run  before  maturing;  and  that  accordingly 
when  bonds  of  a  railroad  company  were  issued  in  May  1862,  payable 
at  dates  varying  from  seven  to  thirteen  years  afterwards,  the  inference 
was  justified  that  the  company  intended  at  the  time  of  issuing  them, 
that  the  bonds  should  be  paid  in  lawful  money  instead  of  Confederate 
notes :  Id. 

The  interest  payable  on  a  bond,  issued  as  above  mentioned,  follows 
the  character  of  the  principal,  and  is  payable  in  like  currency :  Id, 

Usury  as  a  defence,  must  be  especially  pleaded  or  set  up  in  the  answer 
to  entitle  it  to  consideration  :  Id. 

Constitutional  Law.     See  Municipal  CorporatioHs. 

Tonnage  Tax  — A  state  cannot,  in  order  to  defray  the  expenses  of 
her  quarantine  regulations,  impose  a  tonnage  tax  on  vessels  owned  in 
foreign  ports,  and  entering  her  harbors  in  pursuit  of  commerce  :  Peete 
V.  Morgan,  19  Wall. 

Contract — Impairing  Obligation  of. — Where  in  a  university  of  learn- 
ing,  belonging  to  the  state,  and  which  the  state  was  in  the  habit  of 
governing  through  curators  appointed  by  itself  (such  as  the  University 
of  Missouri),  a  person  was  appointed  by  the  curators  a  professor  and 
librarian,  for  six  years  from  the  date  of  his  appointment,  ^^  subject  to 
law,'*  held  that  the  legislature  could  vacate  his  office,  appoint  new  cura- 
tors, and  without  fault  on  the  part  of  the  professor  assigned,  order  a  new 
election  of  a  professor  to  the  same  professorship,  and  of  a  librarian,  before 
the  expiration  of  the  six  years :  Head  v.  The  University ,  19  Wall. 

Commerce  between  two  States — Private  Contracts. — The  Act  of  Con- 
gress of  June  15th  1866,  authorizing  every  railroad  company  in  the 
United  States,  whose  road  was  operated  by  steam,  and  its  successors  and 
assigns,  to  carry  upon  and  over  its  road,  boats,  bridges  and  ferries  all 
passengers,  troops,  government  supplies,  mails,  freight  and  property,  on 
their  way  from  one  state  to  another  state,  and  to  receive  compensation 
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therefor,  and  to  connect  with  roads  of  other  states  so  far  as  to  form  con- 
tinuous lines  for  the  transportation  of  the  same  to  their  place  of  des- 
tination ;  and  the  Act  of  July  25th  1866,  authorizing  the  construction 
of  certain  bridges  over  the  Mississippi  river,  and  among  others  a  bridge 
connecting  Dubuque  with  Dunleith,  in  the  state  of  Illinois,  and  pro- 
viding that  the  bridges,  when  constructed,  should  be  free  for  the  crossing 
pf  all  trains  of  railroads  terminating  on  either  side  of  the  river,  for 
reasonable  compensation,  were  designed  to  remove  trammels  upon  trans- 
portation between  diflfereut  states,  interposed  bj  state  enactments  or 
bj  existing  laws  of  Congress,  and  were  not  intended  to  interfere  with 
private  contracts  and  annul  such  as  had  been  made  on  the  basis  of  exist- 
ing legislation  and  existing  means  of  interstate  communication  :  Rail- 
road Company  v.  Richmond  et  al,  19  Wall. 

Contracts  valid  when  made,  continue  valid,  and  capable  of  enforce- 
ment, so  long  as  peace  lasts  between  the  governments  of  the  contracting 
parties,  notwithstanding  a  change  in  the  conditions  of  .business  which 
originally  led  to  their  creation  :  Id. 

The  power  to  regulate  commerce  among  the  several  states  was  vested 
in  Congress  in  order  to  secure  equality  and  freedom  in  commercial  inter- 
course against  discriminating  state  legislation  ;  it  was  not  intended  that 
the  power  should  be  exercised  so  as  to  interfere  with  private  contracts 
not  designed  at  the  time  they  were  made  to  create  impediments  to  such 
intercourse :  Id. 

Accordingly,  a  contract  between  a  railroad  company  and  an  elevator 
company,  that  the  latter  company,  in  consideration  of  erecting  and  using 
for  that  purpose  an  elevator,  should  have  for  a  prescribed  term  the 
handling,  at  a  stipulated  price,  of  all  grain  brought  by  the  railroad 
company  in  its  cars  to  the  city  of  Dubuque,  on  the  Mississippi  river,  to 
be  transmitted  to  a  place  beyond,  did  not  cease  to  be  valid  and  binding 
upon  the  parties  because  afterwards,  by  the  construction  of  a  railroad 
bridge  across  the  Mississippi  at  Dubuque  it  became  unnecessary  for  the 
railroad  company  or  its  lessee,  and  a  useless  expense  to  it.  to  have  the 
grain  brought  by  it  to  Dubuque  handled  at  that  place.  The  enforce- 
ment of  the  contract  after  the  construction  of  the  bridge  was  not  an 
interference  with  the  power  of  Congress  to  regulate  commerce  between 
the  states :  Id. 

Corporation.     See  Taxation. 

Damages.     See  Negligence ;  Stamp  ;   Usury, 

Debtor  and  Creditor. 

Trustee  Process — Liability  of  Partnership  Demand /or  the  Sole  Debt 
of  one  of  the  Firm. — The  defendant  contracted  in  his  own  name  with 
the  trustee,  to  build  a  bridge  for  the  trustee.  W.  was  in  fact  partner 
with  the  defendant  in  the  transaction,  but  the  trustee  had  no  knowledge 
of  it.  The  defendant  and  W.  both  worked  on  the  job.  Held^  that  the 
trustee  was  not  chargeable  for  any  part  of  the  contract  price,  in  a  suit 
against  the  defendant  alone  for  his  sole  indebtedness :  Bartlettr.  Wood- 
ward  J  46  Vt. 

Deed. 

Construction  of- —  When  Monuments  will  govern  Courses  and  Distances 
— Parol  Evidence. — The  description  contained  in  the  plaintiflTs  deed  of 
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the  I0CU8  in  quo,  after  giving  three  courses,  and  coming  to  a  road  upon 
the  east  line  of  the  plaintiff's  land,  continued  as  follows :  ''  Thence  N. 
17**  E.,  8  rods  and  17  links,  on  the  west  side  of  said  road ;  thence  N, 
29**  E,  6  rods  and  18  links;  thence  N.  9  rods;  thence  N.  38i°  E.,  18 
rods;  thence  N.  60P  E.,  4  rods  and  10  links;  thence  N.  46^  ^.,  7 
rods  and  n  links  to  the  comer  near  the  house  /ormerlj/  owned  by  M. 
Castello.^'  The  courses  and  distances  above  given  constituted  the  east 
line  of  the  locus  in  quo.  The  defendants  claimed  that  there  was  a  mis- 
take in  the  fiflh  course  given  in  the  deed — that  it  should  have  been  N. 
29**  W.,  instead  of  N.  29**  E — and  gave  evidence  tending  to  show  that 
a  line  run  with  such  corrected  course,  would  strike  the  shed  at  said 
house ;  whereas  a  line  run  upon  the  courses  named  in  the  deed,  ended 
two  or  three  rods  north  east  of  said  house.  The  plaintiff  testified  that 
he  never  claimed  to  own  east  of  said  road,  and  that  he  always  claimed 
the  corner  at  or  near  said  house,  to  be  his  north -east  corner.;  But,  in 
following  the  courses  mentioned  in  the  deed,  it  appeared  that  some  por- 
tion of  said  road,  and  in  some  places  land  east  thereof,  were  included  in 
the  description  in  said  deed.  The  court  charged  the  jury  that,  notwith- 
standing the  evidence  as  to  the  extent  of  the  plaintiff's  claim  in  regard 
to  the  location  of  his  east  line,  he  would  be  entitled  to  hold  so  far  as  the 
courses  and  distances  given  in  the  deed,  carried  him,  and  that  the  courses 
and  distances  as  given  in  the  deed,  controlled  his  right,  and  if  by  follow- 
ing them,  some  part  or  all  of  the  road  was  conveyed,  he  could  recover 
for  trespasses  committed  thereon,  unless  barred  by  a  license  claim  by 
the  defendants.     Held,  no  error :  Ballet/  v.  Morrilly  46  Vt. 

In  order  for  an  application  of  the  rule,  that  monuments  govern  courses 
and  distances,  the  location  of  the  monuments  must  be  proved ;  and  parol 
evidence  is  admissible  for  that  purpose.  If  no  monuments  are  mentioned 
in  the  deed,  or  if  mentioned,  their  existence  and  location  are  not  proved, 
courses  and  distances  will  govern  :  Id. 

In  the  construction  of  a  deed,  in  order  to  warrant  the  court  in  assuming 
a  mistake  in  the  course  of  a  line,  and  substituting  another,  the  deed 
itself,  or  the  deed  with  proof  of  such  facts  as  are  competent  to  be  shown 
in  aid  of  the  construction  of  a  written  instrument,  must  contain  the 
necessary  elements  to  make  such  assumption  a  matter  of  legal  con- 
struction of  the  deed,  as  contradistinguished  from  matter  t)f  extrinsic 
proof:  Id. 

Dividend.     See  Taxation. 

Evidence.     See  Arbitration]  Negligence;   Trespass. 

Judicial  Notice. — This  court  does  not  take  judicial  notice  of  the 
various  orders  issued  by  a  military  commander  in  the  exercise  of  the 
military  authority  conferred  upon  him  :  Burke  v.  Miltenberger,  19  Wall. 

Privileged  Oommunicati^ms^ Principal  and  Agent. — In  order  to  make 
communications  to  counsel  privileged,  they  must  be  made  to  them  con- 
fidentially, as  counsel ;  the  relation  of  attorney  and  client  must  exist  at 
the  time;  and  the  communication  must  be  made  for  the  purpose  of 
obtaining  advice  in  regard  to  legal  rights.  A  general  retainer  in  the 
matter  as  to  which  advice  is  sought,  is  not  necessary ;  but  the  attorney 
must  be  counsel  in  that  matter,  and  the  communication  made  to  him  as 
such  :  E'trle  v.  Grout,  46  Vt. 

The  facts  that  make  communications  privileged,  must  be  proved,  and 
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the  burden  lies  on  him  who  seeks  to  exclude  them  as  evidence  because 
they  are  privileged  :  Id. 

The  declarations  of  an  agent  are  admissible  against  his  principal, 
if  made  in  the  execution  of  his  agency :  but  not,  if  made  afterwards : 
Id. 

Equity.     See  Fraud ;    Vendor  and  Purchaser. 

Executive  Offices.    See  Statute. 

Former  Action.     See  Negligence. 

Judgment — Cause  of  Action. — The  defendant  recovered  judgment 
by  default  against  the  plaintiffs  for  the  use  of  his  hoi*se  while  it  was 
being  kept  by  them.  The  plaintiffs  subsequently  sought^  in  this  action, 
to  recover  of  the  defendant  for  the  keeping  of  the  horse.  Held,  that 
the  defendant's  just  claim  in  his  suit  against  the  plaintiffs,  was  for  the 
use  of  the  horse,  they  keeping  it,  and  that,  nothing  appearing  to  the 
contrary,  the  presumption  was  that  the  damages  in  that  suit  were  assessed 
upon  that  basis;  consequently,  that  that  adjudication  included  and 
merged  the  plaintiff's  claim  for  keeping  said  horse :  Bends  v.  Jennings^ 
46  Vt.  ^  • 

Fraud. 

Deed  obtained  hy  Fraud — Control  of  a  Court  of  Equity. — Where 
land  of  an  intestate  had  been  sold  and  conveyed  to  A.  by  the  adminis- 
trator without  authority  of  law,  so  that  the  titl6  remained  in  the  heir, 
and  B.  obtained  a  conveyance  from  the  heir  for  a  nominal  consideration, 
by  fraudulently  representing  that  he  was  procuring  it  for  the  benefit  of 
A.,  and  to  cure  the  defects  in  his  title :  Held,  (1.)  That  the  legal  title 
passed  by  such  conveyance  from  the  heir  to  B.  (2.)  That  A.,  or  one 
claiming  under  him,  had  an  equitable  interest  in  the  land  by  reason  of 
such  fraud  :  Lombard  v.  Cowham,  34  Wis. 

If  the  deed  to  B.  were  void  by  reason  of  such  fraud,  that  would  be  a 
legal  defence  to  an  action  of  ejectment  by  B.  against  A.'s  grantee,  and 
the  question  of  fraud  would  be  one  for  the  jury,  under  2^  general  denial 
in  the  answer :  Id. 

But  such  deed  not  being  void  in  law,  defendant  cannot  avail  himself 
of  the  fraud  as  a  defence  at  law  under  a  general  denial,  but  must  set  it 
up  by  counter-claim  as  a  ground  of  positive  relief  in  equity ;  and  the 
issue  thus  made  must  be  determined  by  the  court :  Id. 

Where,  therefore,  the  court  admitted  evidence  of  the  alleged  fraud 
under  a  general  denial,  and  instructed  the  jury  that  if  plaintiff's  deed 
was  procured  by  such  fraud  it  was  void,  and  he  had  no  title,  &  judgment 
upon  a  verdict  in  defendant's  favor  must  be  reversed :  Id. 

Frauds,  Statute  of.    See  Sale. 

Highway.     See  Negligence. 

Husband  and  Wife.     See  Negligence ;  Usury. 

Insurance. 

Alienation  of  Property  Insured — Sale  by  Judicial  Process. — Real 
estate  of  a  decedent,  the  buildings  on  which  were  insured,  was  sold  at 
Orphans'  Court  sale ;  before  its  confirmation  the  buildings  were  burned ; 
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Hell^  that  the  sale  was  not  such  alieDation  as  to  avoid  the  policy  :   The 
Farmers  Mat  Iti$,  Co.  v.  GrayhiU,  74  Pa.. 

The  suit  on  the  policy  was  properly  brought  in  the  name  of  the  ad- 
ministrator to  the  use  of  the  vendee ;  who  had  sufficient  interest  to  give 
notice  of  the  loss  :  LI. 

Imunmce — Snicide — Insanity. — In  an  action  on  a  life  policy,  the  as- 
pured  having  taken  his  own  life,  and  the  allegation  being  that  he  was 
insane,  the  court  charged  :  "  If  the  assured  was  not  conscious  of  the 
act  he  was  committing,  but  acted  under  an  insane  impulse  or  delusion 
sufficient  to  impair  his  understanding  or  will,  or  if  his  reasoning  was  so 
far  overthrown  by  his  mental  condition  that  he  was  incapable  of  exer- 
cising his  judgment  in  regard  to  the  consequences,  the  defendants  are 
liable.  Held  not  to  be  error  :  Ainerican  Life  Im.  Go,  v.  Iseii's  Adm,, 
74  Pa. 

A  point  was :  **  If  F.  B.  Isett,  at  the  time  of  his  death,  was  conscious 
that  his  death  would  follow  the  discharging  of  the  pistol  in  his  own 
hands,  there  can  be  no  recovery,  although  he  was  laboring  under  mental 
depression  or  disturbance  of  the  mind."  The  court  below  negatived 
the  point.     Held  not  to  be  error  :  IcL  ^ 

Judgment. 

Power  of  Court  over — Cletncal  Error. — Except  as  authorized  by  the 
statute  (R.  S.  ch.  125,  sec.  38),  the  court,  in  cases  tried  by  it,  cannot, 
upon  motion,  vacate  a  judgrtient  after  the  term  at  which  it  was  entered, 
for  errors  in  law  or  fact  committed  in  rendering  it,  or  occurring  before 
it  was  pronounced.  jEtna  Life  Ins.  Co.  v.  McCormick  (20  Wis.  565), 
and  other  cases  in  this  court :  Schcer  and  Wife  v.  Keovm^  34  Wis. 

Per  Dixon,  C.  J.  This  rule,  while  it  forbids  in  all  cases  the  vacating 
of  a  judgment  at  a  subsequent  term  for  the  purpose  of  granting  a  new 
trial,  does  not  forbid  : 

(1.)  The  setting  aside  of  an  order  or  judgment  at  the  same  term  at 
which  it  was  rendered  : 

(2.)  The  vacation  or  amendment  of  a  judgment  so  as  to  correct  errors 
or  mistakes  of  the  clerk  or  other  officer  of  the  court,  and  make  the  re- 
cord conform  to  the  judgment  actually  pronounced,  or  the  entry  such  as 
should  have  been  made  when  the  judgment  was  rendered  : 

S5  )  The  vacation,  at  a  subsequent  term,  of  a  void  judgment^  or  of 
^  gments  entered  on  cognovit  or  confession,  over  which  courts  exercise, 
on  motion,  a  supervisory,  equitable  jurisdiction  : 

(4.)  An  order  vacating  a  judgment,  directing  it  to  be  satisfied^  or 
staying  proceet.iings  upon  it,  to  inquire  into /ac^«  ocatrring  after  it  was 
rendered,  or  after  the  time  when  the  party  could  avail  himself  of  them 
in  the  action,  and  which  show  that  such  judgment,  or  a  part  of  it,  ought 
not  to  be  enforced  against  the  party  making  the  application  :  Id. 

Libel.     See  Tort. 

Money.     See  Confederate  Notes. 

Mortgage. 

Fraudulent  Represent  at  ions — Innocent  Holders. — A  fanner  and  his 
wife  on  the  line  of  a  proposed  country  railroad,  subscribed  to  stock  in 
the  road  and  mortgaged  their  farm,  upon  representations  made  to  them 
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by  agents  of  the  road  and  others,  in  time  of  excitement  got  up  at  pablio 
meetings,  that  the  road  would  prove  a  most  lucrative  investment  of 
money,  a  very  profitable  thing  to  the  neighborhood,  and  would  enable 
farmers  to  sell  the  products  of  their  farm  at  a  large  advance  over  exist- 
ing prices.  The  making  of  the  road  was  begun,  and  after  a  good  deal 
of  money  had  been  laid  out  in  grading,  &c.,  the  further  making  of 
it  was  absolutely  stopped  for  want  of  funds,  and  it  remained  unmade. 
The  mortgage  thus  got  was  assigned  to  a  director  of  the  rojid  who  was 
a  large  creditor  of  the  road  (then  much  embarrassed  for  money),  when 
the  mortgage  was  given.  Hehi^  on  a  bill  by  him  to  foreclose,  that  he 
was  to  be  taken  as  an  innocent  holder  for  value  ;  and  that  on  the  dis- 
tinction recognised  by  the  law  between  a  representation  of  existing  facts, 
and  a  representation  of  facts  yet  to  come  into  existence — the  distinction 
between  *' promissory  statements"  based  upon  general  knowledge,  in- 
formation, and  judgment,  and  those  representations  which,  from  knowl- 
edge peculiarly  his  own,  a  party  may  certainly  know  will  prove  to  be 
true  or  false — he  was  entitled  to  a  decree  :  Sawyer  v.  Prickett  and  Wifty 
19  Wall. 

MunioipaIkGorporation.     See  Ntgligenct, 

Taking  Property  for  Street — Notice  to  Oumer — Waiver. — Under  that 
provision  of  the  Constitution  of  this  State  (art.  XI.,  sec.  2),  which  de- 
clares that  **  no  municipal  corporation  shall  take  private  property  for 
public  use  against  the  consent  of  the  owner,  without  the  necessity 
thereof  being  established  by  the  verdict  of  a  jury,"  the  proceeding  to 
determine  such  necessity  is  adversary  (^Lumsden  v.  Milwaukee^  8  Wis. 
485),  and  no  step  in  its  nature  final  is  valid  if  taken  without  notice  to 
the  owner  of  the  property  :  Seifert  v.  Brooks^   34  Wis. 

A  village  charter  (P.  &  L.  Laws  of  1871,  ch.  381)  attempts  to  regu- 
late the  proceeding  to  determine  whether  land  sought  to  be  condemned 
for  a  street  in  said  village  is  necessary  for  that  purpose  (sees.  38-40), 
but  makes  no  provision  for  notifying  the  owner  of  the  time  and  place 
for  the  assembling  of  the  jury,  Held^  that  this  omission  renders  the 
act,  as  to  this  subject,  unconstitutional^  9kX\^  the  proceedings  taken  under 
it  whoUy  void ;  Id. 

Whether  the  omission  to  provide  for  notice  to  the  property- owner  of 
the  time  and  place  appointed  for  the  selection  of  the  jury  would  have  the 
same  effect,  is  not  here  decided  :  Id. 

The  provision  of  said  act  which  requires  the  jury  to  hear  the  decla- 
rations of  the  parties  interested  for  or  against  the  laying  out  of  the 
street,  does  not  relieve  the  objection  that  no  notice  to  the  party  is  pro- 
vided for :  Id. 

Where  the  act  is  void  for  failing  to  provide  for  notice,  the  facts  that 
the  property-owner  has  been  notified  of  the  time  and  place  of  meeting 
of  the  jury,  and  that  he  is  actually  present  at  such  meeting,  but  without 
taking  any  part,  do  not  give  the  proceeding  validity ;  nothing  being 
done  by  him  which  constitutes  a  waiver  of  his  rights :  Id. 

The  landowner  in  such  a  case  objected  to  the  damages  offered  him  by 
the  village  trustees  on  laying  out  the  streets,  and  thereupon  a  jury  was 
summoned  pursuant  to  said  charter,  who  assessed  the  damages,  but  it 
does  not  appear  that  the  landowner  accepted  them.  Held,  that  he  is 
not  estopped  by  these  facts  from  denying  the  validity  of  the  proceedings 
to  determine  the  necessity  of  taking  his  land  :  Id. 
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National  Banks. 

Stock  IS  Personal  Property — Taxation  of. — Shares  of  stock  in  the 
national  banks  are  personal  property,  and  though  thej  are  a  species  of 
persona]  property  which,  in  one  sense,  is  intangible  and  incorporeal,  the 
law  which  created  them  could  separate  them  from  the  person  of  their 
owner  for  the  purpose  of  taxation,  and  give  them  a  siius  of  their  own  : 
Tup^an,  Collector^  v.  Merchants^  National  Bank^  19  Wall. 

The  forty-first  section  of  the  National  Banking  Act  of  June  3d 
1864 — which  in  efifect  provided  that  all  shares  in  such  banks,  held 
by  any  person  or  body  corporate,  may  be  included  in  the  valuation  of 
the  personal  property  of  such  person  or  corporation  in  the  assessment 
of  taxes  imposed  under  state  authority,  at  the  place  where  the  bank  is 
located,  ancf  not  elsewhere — did  this  :  Id. 

This  provision  of  the  National  Banking  Act  became  a  law  of  the 
property,  and  every  state  within  which  a  national  bank  was  afterwards 
located  acquired  jurisdiction,  for  the  purposes  of  taxation,  of  all  the 
shareholders  of  the  bank,  both  resident  and  non-resident,  and  of  all  its 
shares,  and  power  to  legislate  accordingly :  Id. 

Nothing  in  Article  IX.  in  the  Constitution  of  Illinois  of  1848,  which 
was  still  existing  in  1867,  prevented  the  legislature  of  the  state  from 
providing  for  the  taxation  of  the  owners  of  shares  of  the  capital  stock 
of  a  national  bank  in  that  state,  at  the  place,  within  the  state,  where 
the  bank  was  located,  without  regard  to  their  places  of  residence:  Id.    . 

The  act  of  the  said  legislature,  passed  June  13th  1867,  so  providing, 
was  valid  under  the  said  constitution :  Id, 

Negligence.     See  Stamp ;  Trespass. 

Foiifner  Actum — Damages — Evidence. — Husband  and  wife  having  re- 
covered final  judgment  in  a  joint  action  against  defendant  t-own,  for  per- 
sonal injuries  to  the  wife,  occasioned  by  reason  of  the  insufficiency  of  a 
highway  in  said  town,  the  defendant  is  estopped,  in  an  action  by  the 
husband  to  recover  damages  for  the  loss  of  the  wife's  service  and  for  the 
expense  of  medical  attendance,  to  deny  facts  put  in  issue  and  found 
against  it  in  the  former  action  :    Lindsey  v.  Town  of  Danville^  46  Vt. 

The  ground  of  recovery  is  loss  of  service,  and  if  the  jury  think  that 
the  sum  paid  for  necessary  labor  substituted  for  the  ordinary  service  of 
the  wife,  with  interest  thereon,  is  the  measure  of  a  just  compensation 
for  the  loss  of  the  wife's  service,  they  are  at  liberty  to  find  damages  to 
that  amount ;  and  a  charge  to  that  effect  is  no  error.  Whether  interest, 
eo  nomine^  is  recoverable  in  an  action  of  tort  or  not,  a  jury  may  consider 
time,  in  fixing  upon  reasonable  damages  :  Id. 

Evidence  offered  by  the  plaintiff  to  fix  such  sum,  may  be  properly 
admitted ;  and  evidence  sought  to  be  introduced  by  the  defendant, 
tending  to  show  that  the  wife  was  in  ill  health  at  some  uncertain  time 
prior  to  said  injury,  may  be  properly  excluded :  Id. 

Evidence — Highway — Damages. — A  witness  who  had  examined  the 
place  of  accident  on  a  highway,  and  made  some  measurements  of  the 
width  of  the  road  at  that  and  other  points,  with  a  rod,  after  having  tes- 
tified to  the  width  of  the  road,  and  the  width  of  the  different  kinds  of 
carriages  in  use  on  highways,  was  allowed  to  testify  that,  in  his  opinion^ 
the  road  was  not  wide  enough  at  the  place  of  accident  for  two  team- 
wagons  to  pass  each  other.  Held,  no  error  :  Fulsome  v.  Town  of  Con* 
cord,  46  Vt. 
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The  defendant  requested  the  court  to  charge,  that  if  a  load  of  haj, 
which,  it  appeared,  stood  in  the  highway  at  the  time  and  place  of  acci- 
dent, was  an  obstruction  in  the  highway,  and  was  the  primary  cause  of 
the  accident,  the  pluintifif  could  not  recover,  unless  the  town  authorities 
knew  of  such  obstruction,  or  ought  to  have  known  it,  and  had  had  a 
reasonable  time  to  remove  the  same.  The  court  refused  to  charge  as  re- 
quested ;  but  charged,  that  notwithstanding  the  jury  found  that  the 
load  of  hay  was  an  obstruction,  for  which  the  town  was  in  no  way  liable, 
and  that  the  accident  would  not  have  happened  if  the  hay  had  not  been 
in  the  road,  still  if  they  found  that  the  highway  was  insufl5cient  by 
reason  of  beiiiir  too  narrow,  or  for  want  of  a  railing  or  muniment,  and 
that  such  insufficiency  contributed  to  the  happening  of  the  accident, 
^-or,  if  the  road  had  been  sufficient  in  said  particulars,  that  the  acci« 
dent  would  not  have  happened,  notwithstanding  the  hay, — the  plaintiff 
would  be  entitled  to  recover,  if  in  other  respects  his  case  was  made  out. 
Hdd,  no  error  :  Id. 

The  detendant  requested  the  court  to  charge  the  jury  not  to  allow  any 
feeling  of  sympathy  for  the  plaintiff  to  influence  them  in  deciding  the 
case.  The  court  charged  the  jury  that  they  would  remember  to  lay 
aside  their  feelings  in  the  case,  but  said  to  them,  *'  Of  course  none  of 
us  can  do  away,  entirely,  with  our  sympathies ;  we  all  have  more  or  less 
feeling  of  sympathy  for  a  party  who  has  been  injured,  and  it  is  right  we 
shoidd ;  but,  in  making  up  your  verdict  in  the  case,  you  will  lay  aside 
your  feelings  of  sympathy,  as  far  as  may  be,  and  determine  the  issues 
in  the  case  upon  the  evidence  given  in  court,  forgetting,  as  far  as  may 
be,  the  parties,  and  the  consequences  of  your  determination."  Held,  no 
substantial  error,  but  that  it  would  have  been  more  satisfactory,  had  the 
judge  been  more  decided  and  explicit  in  instructing  the  jury  that  their 
sympathy  for  the  plaintiff  should  have  nothing  to  do  with  their  verdict : 
Id. 

The  court  charged  the  jury  in  respect  to  prospective  damages,  that 
they  should  reduce  the  losses  which  the  plaintiff  would  therenfter  suffer 
from  loss  of  time,  doctoring,  and  personal  suffering,  to  their  present 
worth,  or  to  such  a  sum  as,  being  put  at  interest,  would  amount  to  the 
Bum  they  found  the  plaintiff  would  lose  in  the  future  by  reason  of  the 
injury.     Heldy  no  error :  Id. 

Municipal  Corporatum — Slippery  Pavement. — In  an  action  for  an 
injury  to  plaintiffs  person  alleged  to  have  been  caused  by  the  defective 
condition  of  a  public  walk  in  the  defendant  city,  it  appeared  that  plain- 
tiff, on  his  way  to  a  railroad  depot,  passed  westward  along  the  south  side 
of  a  certain  street  until  he  reached  a  bridge  connecting  the  east  and 
west  portions  of  said  street ;  that  after  crossing  the  bridge,  he  passed 
over  to  the  north  side  of  said  street,  and,  in  descending  fn»m  the  brid<:e 
to  the  sidewalk,  along  a  plank  walk  which  descended  about  two  and  a 
half  feet  in  twenty,  he  fell  and  was  injured ;  that  it  was  a  bright  star- 
light evening  in  winter,  with  snow  upon  the  ground  ;  that  plaintiff  had 
in  one  hand  a  satchel  and  in  the  other  books ;  that  there  were  strips 
nailed  across  said  descending  walk,  but  these  were  entirely  covered  with 
packed  snow  and  ice,  and  the  whole  surface  of  the  walk  was  smooth  and 
slippery.  It  also  appeared  that  plaintiff  had  been  on  the  walk  fre- 
quently, and  knew  that  it  was  an  inclined  plane  at  this  point;  but  there 
was  no  evidence  that  he  knew  of  its  peculiarly  slippery  and  dangerous 
condition  at  that  time.     It  was  one  of  the  principal  walks  of  the  city. 
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over  which  hundreds  of  persons  were  daily  passing.  There  was  a  less 
descent  from  the  bridge  to  the  sidewalk  on  the  south  side  of  the  street ; 
and  the  middle  of  the  street  was  planked.  Ilel'i,  that  upon  these  facts 
the  court  did  not  err  in  refusing  to  instruct  the  jury,  as  a  proposition  of 
law,  that  plaintiflf  was  guilty  of  negligence  in  descending  upon  this 
walk  to  the  north  side  of  the  street ;  but  that  question  was  properly 
left  to  the  jury :  Perkins  v.  The  City  of  Fond  du  Lac,  84  Wis. 

The  mere  slippery  condition  of  a  sidewalk,  arising  from  the  ordinary 
action  of  the  elements  (as  snow  and  ice),  is  not  a  defect  which  renders 
the  town  or  city  liable  under  the  statute  {Cook  v.  Milwaukee.  24  Wis. 
270,  and  27  Id.  191)  ;  but  if  the  walk  is  in  other  respeoU  unskilfully 
or  improperly  built,  so  as  unnecessarily  to  increase  the  danger  of  persons 
walking  thereon  while  it  is  covered  with  snow  and  ice,  this  will  render 
it  defective  or  insufficient  within  the  meaning  of  the  statute  :  Id. 

Evidence  for  the  defendant  city  <^  that  there  were  a  great  number  of 
bridges  in  the  city  that  were  built  higher  than  the  street,  and  that 
nearly  all  the  approaches  of  these  bridges  were  raised,"  was  properly  re- 
jected as  irrelevant  to  the  issue :  Id. 

Nuisance. 

Change  of  Condition  of  Neighborhood. — A  business  which  is  useful 
and  necessary  in  large  communities,  and  which  is  not  a  nuisance  of 
itself,  may  become  so  in  view  of  the  circumstances  in  the  neighborhood 
in  which  it  is  proposed  to  carry  it  on  :    Wier's  Appeal y  74  Pa. 

There  is  a  distinction  between  a  long-established  business,  which  has 
become  a  nuisance  in  a  locality  from  the  increase  of  population,  &c.,  and 
a  new  erection  threatened  in  such  vicinity ;  carrying  on  an  offensive 
trade  for  any  number  of  years  in  a  place  remote  from  buildings  and 
public  roads,  does  not  authorise  its  continuance  there  when  houses  have 
been  built  and  roads  laid  out  and  it  is  a  nuisance  to  the  occupants  and 
travellers,  but  it  requires  a  much  clearer  case  for  the  chancellor  to 
compel  the  removal  of  an  establishment  in  which  the  owner  has  invested 
his  capital  and  carried  on  business  for  a  long  time,  than  of  one  to  be 
established  for  the  first  time,  against  notice  that  there  will  be  appli- 
cation to  equity  to  prevent  it :  Id. 

The  legislature  has  recognised  that  the  storing  of  gunpowder  in  large 
quantities  in  thickly  settled  places  is  a  nuisance  to  be  guarded  against 
by  public  authority:  Id. 

The  erection  of  a  powder-house  was  in  this  case  restrained,  without 
the  existence  of  actual  irreparable  damage,  but  to  prevent  it :  Id. 

Partnership.     See  Debtor  and  Creditor. 
Removal  or  Causes. 

When  the  Act  of  1867  oppZ/c*.— The  Act  of  Congress  of  March  2d 
1867,  under  which  a  removal  may  be  had  of  causes  from  a  state  to  a 
Federal  court,  only  authorizes  a  removal  where  an  application  is  made 
before  final  judgment  in  the  court  of  original  jurisdiction,  where  the 
suit  is  brought.  It  does  not  authorize  a  removal  after  an  appeal  has 
been  taken  from  such  judgment  of  the  court  of  original  jurisdiction  to 
the  Supreme  Court  of  the  state :  Stevenson  v.  Williams,  19  Wall. 

Where  the  judgment  of  a  state  court  was  annulled  by  the  decree  of 
a  court  of  the  same  state,  on  the  ground  that  the  notes  on  which  the 
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judgmjnt  was  rendered  were  given  for  a  loan  of  Confederate  money, 
and  that  the  transactions  which  resulted  in  the  acquisition  of  the  notes 
were  had  between  enemies  during  the  late  civil  war,  in  violation  of  the" 
proclamation  of  the  President  forbidding  commercial  intercourse  with 
the  enemy,  this  court  cannot  review  the  ruling  in  these  particulars.  It 
conflicts  with  no  part  of  the  constitution,  laws  or  treaties  of  the  United 
States,  and  presents  no  Federal  question  :  Id. 

Final  Trial  or  Hearing. — Wliere,  after  a  suit  has  been  properly  re- 
moved from  a  state  court  into  the  Circuit  Court  of  the  United  States, 
under  the  Act  of  March  2d  1867,  which  allows  such  removal,  in  certain 
cases  specified  by  it,  **  at  any  time  before  the  final  hearing  or  trial  of  the 
suit/'  the  state  court  still  goes  on  to  adjudicate  the  case,  against  the 
resistance  of  the  party  who  got  the  removal,  such  action  on  its  part  is  a 
usurpation,  and  the  fact  that  such  a  party  has  contested  the  suit  in  such 
state  couft;  does  not,  after  a  judgment  against  him,  on  his  bringing  the 
proceedings  here  for  reversal  and  direction  to  proceed  no  further,  con- 
stitute a  waiver  on  his  part,  of  the  question  of  the  jurisdiction  of  the 
state  court  to  have  tried  the  case :  Insurance  Company  v.  Dunn,  19 
Wall. 

The  language  above  quoted — "  at  any  time  before  the  final  heanng 
or  trial  of  the  suit" — of  the  Act  of  March  2d  1867,  is  not  of  the  same 
import  as  the  language  of  the  Act  of  July  27th  1866,  on  the  same  gen- 
eral subject — ^^  at  any  time  before  the  trial  or  final  hearing."  On  the 
contrary,  the  word  "  finaP'  in  the  first-mentioned  act,  must  be  taken  to 
apply  K)  the  word  "  trial"  as  well  as  to  the  word  "  hearing."  Accord- 
ingly, although  a  removal  was  made  after  a  trial  on  merits,  a  verdict, 
a  motion  for  a  new  trial  made  and  refused,  and  a  judgment  on  the  ver- 
dict, yet  it  having  been  so  made  in  a  state  where  by  statute  the  party 
could  still  demand,  as  of  right,  a  second  trial,  held^  that  such  first  trial 
was  not  a  *^  final  trial"  within  the  meaning  of  the  Act  of  Congress  ;  the 
party  seeking  to  remove  the  case  having  demanded  and  having  got  leave 
to  have  a  second  trial  under  the  said  statute  of  the  state  i  Id, 

Sale. 

Cliange  of  PoMession, — Where  the  transfer  of  possession  of  chattels 
corresponds  with  the  nature  of  the  property  sold  and  the  relation  of  the 
parties,  the  sale  will  be  valid  unless  fraudulent  in  fact :  McMarlan  v. 
English,  74  Pa. 

Where  there  has  been  an  actual  and  continued  change  of  possession 
the  court  cannot  pronounce  the  sale  fraudulent  in  law :  Id. 

The  separation  of  the  property  from  the  possession  of  the  vendor 
must  be  at  the  time  of  sale  or  a  reasonable  time  afterwards :  and  may 
be  made  by  surrendering  the  power  over  it  to  the  vendee  :  Id, 

School  Teacher. 

Right  to  m/dntain  Discipline  in  School — Expuhion  of  Schohir. — It 
b  the  duty  of  a  teacher  to  maintain  proper  and  necessary  diticipline  in 
school ;  and  to  that  end,  a  teacher  may,  when  necessary,  expel  a  scholar; 
and  if  the  prudential  committee  insist  upon  the  return  of  such  scholar 
to  the  school,  when  his  presence  would  be  fatal  to  the  maintenance  of 
such  discipline,  the  teacher  may  lawfully  quit  the  school,  and  recover 
his  salary :  Scott  v.  School  District  No.  2  in  Fair/ax,  46  Vt. 
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Stamp. 

Meaning  of  Dollars — Coats. — Where  the  consideration  in  a  deed  is 
expressed  to  be  so  many  dollars,  the  stamp  required  is  the  same  whether 
in  point  of  fact  the  sum  named  be  paid  in  gold  or  in  notes  of  the  United  ^ 
States,  made  by  law  a  legal  tender :  Hall  v.  Jordan^  19  Wall. 

A  party  alleging  that  the  stamp  on  a  deed  was  too  small  (he  being 
by  the  law  of  the  state  where  the  deed  was  made  obliged  to  put  on 
the  stamps),  who  brought  such  a  question  here,  delaying  the  judgment 
below  for  two  years  and  a  half,  punished  under  the  twenty-third  rule, 
by  a  judgment  of  ten  per  cent,  damages  in  addition  to  interest  and  costs : 
Id, 

Statute. 

Construction  of  by  Executive  Officers. — The  construction  given  to  the 
Internal  Revenue  Act  by  commissioners  of  internal  revenue,  even  though 
published  in  an  Internal  Revenue  Record,  is  not  a  construction  of  so 
much  dignity  that  a  re-enactment  of  the  statute  subsequent  to  the  con- 
'  struction  having  been  made  and  published,  is  to  be  regarded  as  a  legis- 
lative adoption  of  that  construction ;  especially  not  when  the  construction 
made  a  proviso  to  an  act  repugnant  to  the  body  of  the  act :  Savings  Bank 
v.  United  States,  19  Wall. 

Repeal  hy  second  Statute  on  the  same  Subject. — The  repeal  of  statutes 
by  implication  is  not  favored.  If  there  be  two  affirmative  st^itutes  on  the 
same  subject,  there  must  be  a  clear  inconsistency  or  repugnancy,  that  the 
lator  one  may  repeal  the  former :  Somerset  and  Stot/stoum  Road^  74  Pa. 

A  subsequent  affirmative  statute  is  a  repeal  of  a  former  as  to  the  same 
matter,  if  it  introduces  a  new  rule  and  is  intended  as  a  substitute  for 
the  former :  Id. 

Taxation. 

Dividend — Corporation. — A  profit  upon  the  capital  or  investment  of 
a  corporation,  either  made  or  passed  to  the  stockholders  without  declara- 
tion of  a  dividend,  or  a  dividend  declared,  becomes  the  mca.'^ure  of  the 
state  tax  on  dividends:  Commonvoealth  v.  P.,  F.  W  and  C  Railway 
Co..  74  Pa. 

If  a  dividend  be  declared,  the  stock  is  taxable  on  the  basis  of  the  de- 
claration ;  and  the  company  is  estopped  by  the  declaration  whether  the 
dividend  be  earned  or  not :  Id. 

A  nominal  or  arithmetical  increase  of  shares  without  transferring  to 
the  stockholders  anything  out  of  the  treasury  or  property  of  the  corpo- 
ration, is  not  a  dividend  or  profit,  either  made  or  declared  :  Id. 

A  railroad  company  leased  its  road  to  another  corporation  for  nine 
hundred  and  ninety-nine  years,  at  12  per  cent,  per  annum  on  it«  capital; 
the  first  company  increased  the  number  of  its  shares  71  per  cent,  (the 
par  value  of  both  the  original  and  increased  shares  being $50),  on  which 
the  stockholders  were  to  receive  7  per  cent,  dividend,  being  the  same 
amount  they  would  have  received  on  the  original  number  of  shares  at  12 
per  cent.  Hehly  that  this  increase  was  not  subject  to  state  taxation  as  a 
dividend  or  profits  :  Id. 

Dividends. — A  railroad  company  was  authorized  to  sell  their  stock 
« to  such  persons  and  for  such  a  price  and  on  such  terms  as  they  shall 
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deem  best ;  the  company  gave  the  option  to  its  stockholders  "  of  taking 
'pro  rata  for  each  share  the  sum  of  $40  of  the  capital  stock  upon  the 
payment  of  $4  for  each  share  of  stock/'  and  declared  a  dividend  of  7 
per  cent,  per  annum,  payable  quarterly.  The  increase  of  stock  was 
•  $1,000,000.  ffelclj  that  this  increase  was  not  a  stock  dividend  liable  to 
state  taxation  :   OmtmonwedUh  v.  Erie  and  PitUburg  R.  Co.^  74  Pa. 

It  is  not  tk  presumption^  that  an  increase  of  stock  authorized  by  law  is 
a  stock  dividend.  Whether  the  increase  is  real  or  pretence  is  a  ques- 
tion of  fact  for  the  jury  :  Id. 

Tenant  at  Will. 

Tenancy  at  WiU,  and  from  Year  to  Year — Notice  to  quit, — The 
defendant,  by  the  parol  permission  of  the  plaintiff,  went  into  possession 
of  certain  premises  as  tenant  to  the  plaintiff,  without  any  agreement  as 
to  the  time  of  holding  or  the  payment  of  rent,  and  continued  in  possession 
about  fourteen  years.  He  built  a  barn  on  the  premises,  and  repaired 
the  house.  The  plaintiff  tried  to  settle  with  him  ;  but  could  get  nothing 
out  of  him  but  the  repairs,  and  it  would  seem,  he  refused  to  pay  rent. 
Seld,  that  after  such  refusal,  he  could  not  claim  that  by  his  continued 
occupancy,  his  estate  had  become  enlarged  by  reason  of  an  implied  lia- 
bility to  pay  reasonable  annual  rent :  Rich  v.  Bolton,  46  Vt. 

Heldf  also,  that  said  repairs,  if  made  in  compensation  for  the  use, 
were  not  a  payment  of  a  yearly  rent ;  but,  rather,  payments  in  gross,  for 
the  whole  occupany :  Id. 

Held,  also,  that  said  tenancy  did  not  ripen  into  a  tenancy  from 
year  to  year ;  because  it  lacked  the  essential  element  of  annual  renty 
necessary  to  convert  a  tenancy  at  will  into  a  tenancy  from  year  to  years  : 
Id. 

A  tenant  at  will  is  not  entitled  to  six  months'  notice  to  quit;  but  only 
to  reasonable  notice,  and  such  as  determines  the  will  of  the  landlord } 
and  when  emblements  are  in  question,  such  as  will  protect  the  tenant 
in  his  rights  :  Id, 

Tort. 

Joint  Action — Libel. — In  an  action  for  tort  against  two  or  more,  sepa- 
rate acts  not  committed  with  a  common  purpose  or  design,  and  without 
concert,  will  not  authorize  a  joint  recovery :  Leidig  v.  Bucket  et  cd.,  74 
Pa. 

If  it  be  proved  that  only  one  was  concerned  the  plaintiff  may  recover 
against  him  as  if  he  only  had  been  sued : .  Id, 

In  an  action  against  four  for  libel,  a  point  was,  *<  It  is  not  necessary  to 
sustain  the  action  to  prove  a  joint  engagement  in  making  and  publishing 
the  libel ;  all  that  is  required  is  to  (prove)  that  each  or  any  of  defend- 
ants is  guilty,  and  the  jury  can  give  a  verdict  against  all  or  any  one  of 
the  defendants,  or  separate  verdicts  against  any  two  or  more  of  them." 
The  court  denied  the  point,  adding,  ^*  you  may  find  against  one  of  the 
defendants,  but  cannot  find  separate  damages  against  both."  Held  to 
be  correct :  Id. 

Defendants  who  have  not  conspired  together  or  joined  in  committing 
the  wrong  should  not  be  joined  in  the  same  action  :  Id, 

Town.     See  Negligence. 
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Trespass. 

Acceptance  of  Deed  with  KnowleJge  of  prior  Grant. — P.  and  wife,  in 
1872,  conveyed  to  the  town  of  O.  "all  the  gravel  contained  in  the  first 
stratum  of  gravel"  aipon  a  strip  of  land  described  by  metes  and  bounds,^ 
part  of  the  N.  },  S.  E.  J  of  sec.  1,  in  said  towi*  In  1873  they  conveyed 
to  plaintiflf,  by  warranty  deed,  '*all  of  the  N.  },  S.  E.  J  of  sec.  1,  which 
has  not  been  conveyed  to  other  persons  by  the  grantors."  Afterwards, 
P.  and  the  other  defendants,  under  the  direction  of  the  town  supervi- 
sors and  overseers  of  highways,  entered  upon  said  first-mentioned  strip 
of  land  and  removed  gravel,  &c.,  therefrom,  to  be  used  iu  improving 
the  highways.  In  an  action  against  them  for  trespass  in  so  doing,  Held^ 
That  upf>n  the  facts  shown  by  the  evidence  (as  to  plaintiflTs  residence 
in  the  neighborhood,  his  familiarity  with  the  use  made  of  the  gravel  pit 
by  the  town  before  his  purchase,  the  fact  that  said  strip  of  land  was  en- 
closed by  a  fence  so  as  to  be  out  of  the  possession  of  P.,  and  in  that  of 
the  town,  &c.),  plaintiff  is  chargeable  with  knowledge  of  the  existence 
of  the  deed  of  the  gravel  pit  from  his  grantors  to  the  town  :  Quinlan  v. 
Pierce  and  others^  34  Wis. 

Eoi'lence — Self-Defttnct — Exemplary  Dani'iges. — Under  the  circum- 
stances of  this  case,  it  was  held  nut  error  for  the  county  court  to  admit 
evidence  of  the  pendency  of  certain  suits  in  favor  of  the  defendant 
against  the  plaintiff,  growing  out  of  the  same  controversy  which  led  to  the 
assault,  for  the  purpose  of  showing  the  animus  of  the  defendant  towards 
the  plaintifif :  Edwards  v.  Leavitt,  46  Vt. 

The  amount  and  extent  of  force  that  one  has  a  right  to  use  in  self- 
defence,  depends,  in  some  measure,  on  the  perilous  condition  he  has 
reason  to  suppose  himself  in  from  apprehended  violence  from  his  as- 
sailant, and  what  force  he  has  reason  to  suppose  necessary  to  protect 
himself  Hence,  in  an  affray  between  the  plaintiff  and  the  defendant, 
where  it  was  known  to  both  that  two  hired  men  of  the  defendant  were 
near  by,  it  was  held  proper  for  the  jury  to  consider  that  fact,  as  bearing 
on  the  question  of  how  much  force  the  defendant  had  a  right  to  use, 
under  the  circumstances,  in  self-defence  :  Id. 

It  has  long  been  settled  in  this  state,  that  in  actions  of  trespass  for 
assault  and  battery,  the  jury  may  give  exemplary  damages.  And  the 
pendency  of  a  criminal  prosecution  for  the  same  act,  is  no  bar  to  the  re- 
covery of  such  damages  :  Id, 

Usury.     See  Confederate  Notes. 

Representations  hy  Agent — Estoppel — Wife  as  Witness. — Where  an 
agent  employed  by  and  acting  for  the  borrower  only,  negotiates  a  loan 
for  the  highest  legal  rate  of  interest,  and,  without  the  knowledge  or  con- 
sent of  the  lender,  retains  a  fee  for  his  services,  this  does  not  make  the 
loan  usurious :  Sage  v.  Wright^  34  Wis. 

Plaintiff  bought  a  note  and  mortgage  without  knowledge  of  any  fact 
making  them  usurious,  and  afterward  negotiated  with  the  authorized 
agent  of  the  borrower,  in  reference  thereto,  and  such  agent  represented 
that  the  debt  for  which  said  note  and  mortgage  were  given,  "  was  an 
honest  debt  and  would  be  paid  "  On  the  faith  of  these  rep'-esentations 
plaintiff  bought  another  note  made  by  said  borrower  and  secured  by 
mortgage  of  the  same  land,  and  extended  the  time  of  payment  of  both 
notes.     Held^  that  the  borrower  was  bound  by  the  representations  of  his 


Digitized  by  VjOOQ IC 


720  ABSTRACTS  OF  RECENT  DECISIONS. 

agent  and  was  estopped  from  setting  up  the  defence  of  usury  to  the  first 
mentioned  note  and  mortgage.     Id. 

A  wife  being  empowered  by  our  statute  to  sell  and  transfer  to  her 
husband  a  note  and  mortgage  which  are  her  separate  property,  **  with 
•like  effect  as  if  she  were  unmarried**  (Tay.  Stats.,  1195,  §  2),  she 
must  be  held  a  competent  witness  for  her  husband  to  show  that  such 
note  and  mortgage  are  free  from  usury ;  stiWl  right  in  the  vendor  being 
an  element  in  the  value  of  the  security,  and  necessary  to  protect  her 
from  liability  to  refund  the  consideration  :  Id, 

Vendor  and  Purchaser. 

Rescvision  for  FraudulerU  RepreseiUatiom — Inspection  by  Purchaser. 
— A.,  after  reading  certain  representations  of  the  character  of  B.'s 
farm,  made  by  B.  in  a  letter  to  his  city  agent  for  the  sale  of  the 
property,  visits  the  farm  in  person,  but,  on  account  of  the  depth  of 
snow,  cannot  determine  for  himself  the  truth  of  B.'s  representations, 
which  are  then  and  there  repeated,  in  regard  to  the  nature  of  the  soil, 
the  practicability  of  mowing  the  meadow  land,  &c. ;  and  he  purchases 
on  the  faith  of  such  representations,  which  are  fraudulent  and  false, 
paying  a  very  much  larger  price  than  the  farm  is  worth.  IleU,  that 
equity  will  rescind  the  contract :  Risch  v.   Von  Ltlienthcd  and  Wi/e^  34 

The  fact  that  A.  visited  the  land  before  purchasing  is  not  conclusive^ 
under  the  circumstances  of  the  case,  that  he  did  not  finally  purchase 
on  the  faith  of  B.'s  said  representations ;  especially  as  such  visit  was 
necessary  to  enable  him  to  ascertain  other  facts  relative  to  the  situation 
of  the  farm,  not  included  in  such  representations  :  Id. 

Mere  inadequacy  of  consideration  is  not  of  itself  sufficient  ground  for 
rescinding  a  contract;  but  gross  inadequacy  of  consideration  may  be  of 
decisive  weight  in  determining  the  question  o^  fraud'.  Id. 

Will. 

Codicil — Conditional  Revocation. — A  testator  made  a  will  dated 
November  20ih  1871 ;  he  made  another  dat^d  January  13th  187-3  ;  he 
made  a  "  codicil  to  my  last  will  and  testament,"  dated  **  this  —  day  of 
January  1873  "  By  the  codicil,  after  refering  to  the  law  relating  to 
bequests  t.»  charitiiS,  he  provided,  "Now  I  declare  said  will  of  20th 
November  1871  to  be  my  last  will  should  I  die  before  the  1st  of  March 
1873,  otl^erwise  the  will  of  13th  January  1873  shall  be  my  last  will." 
He  died  on  the  23d  of  January  1873.  HeU,  that  the  paper  of  Novem- 
ber 1871  was  his  will :  Hamilton's  Estate,  74  Pa. 

The  paper  of  January  13th  1873  was  not  his  will,  the  c«»ntingency 
on  which  it  was  to  become  so  never  having  happened ;  and  it  did  not 
therefore  revoke  the  will  of  1871 :  Id. 

The  codicil  and  the  will  of  1873  are  to  be  construed  as  one  instru- 
ment: Id. 

The  will  of  1871  spoke  from  its  date,  and  the  charitable  bequestp 
were  not  avoided  under  the  Act  of  April  26th  1855  :  Id. 

Witness.    See  Usury. 
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STUDIES  IN  THE  LAW  OF  THE  STATUTE  OF  FRAUDS- 

(^Continued from  p.  602.) 
III.  Indemnities  for  becoming  guarantor  or  bailsman. 
In  regard  to  this  troublesome  question  it  may  be  said  first  that 
an  agreement  to  save  one  harmless  for  entering  into  an  ordinary 
guaranty  is,  as  a  rule,  within  the  Statute  of  Frauds.  If  A.  says 
to  B.,  become  surety  for  C.  to  D.,  here  if  D.  recovers  from  B.  the 
first  person  who  ought  to  reimburse  and  from  whom  if  he  assents 
to  B.'s  becoming  surety,  the  ultimate  exoneration  should  come  is  C, 
80  that  A.'s  promise  is  to  pay  B.  if  C.  does  not,  and  is  therefore 
within  the  statute.  See  the  opinion  of  Lord  Denman  in  Greets 
V.  CresBwell,  10  A.  &  E.  453.  Chapin  v.  Merrill,  4  Wend.  657^ 
which  held  a  contrary  doctrine,  has  been  overruled  in  Baker  v. 
JHHmany  12  Abb.  Prac.  316.  In  Lucas  v.  Chamberlain,  8  B. 
Mon.  276,  although  the  unqualified  language  of  the  opinion  of 
the  court  wo»ld  perhaps  endorse  Chapin  v.  Merrill^  the  facts  of 
the  case  support  the  decision  on  another  ground.  C,  the  person- 
answered  for,  was  really  a  mere  instrument  of  the  promissee's,  so 
that  the  promissor  guaranteed  the  promissee's  own  debt,  thus 
coming  substantially  within  the  line  of  decision  headed  by  Thomas 
T.  Cook,  8  B.  &  C.  728,  and  Eastwood  v.  Kent/on,  11  A.  &  E.  438, 
to  the  effect  that  a  promise  made  to  a  debtor  to  answer  for  a  debt 
for  which  he  himself  is  liable  is  not  within  the  Statute  of  Frauds. 
In  a  dictum  in  Mallory  v.  GHUett,  21  N.  Y.  412,  an  indemnity, 
for  an  ordinary  guaranty  is  classed  among  those  without  the  stat* 
ute.  Perley  v.  Spring,  12  Mass.  297  (partially  overruled  in  Co- 
hill  V.  BigeloWj  18  Pick.  371),  has  language  te  the  same  effect,  as- 

VoLXXn.— 47  (721)' 
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Chapin  v.  Merrillyh\xt  in  fact  the  promissor  was  put  in  funds  out 
of  which  to  answer  his  indemnity,  which  of  itself  [vide  supra 
598-9)  would  take  the  case  out  of  the  statute.  This  was  a  case 
too  of  civil  bail,  as  to  which  something  will  be  said  hereafter. 

Besides  Baker  v.  Dillman  we  have  cases  as  follows  denying  the 
ruling  oC  Chapin  v.  Merrill:  Brown  v.  Adams^  1  Stew.  51; 
Staats  V.  Howhtt^  4  Denio  559 ;  Kingdley  v.  Baleome,  4  Barb. 
181 ;  Drangham  v.  Bunting^  9  Ired.  10 ;  Easier  v.  White^  12 
Ohio  219.  The  authorities  usually  cited  to  support  the  principle 
of  Chapin  v.  Merrill  will  be  found  to  resolve  themselves  into  cases 
where  the  party  promising  to  indemnify  was  either  co-principal 
with  the  person  whose  debt  the  plaintiff  guaranteed,  as  in  Batsan 
V.  King,  4  Hurlst.  &  N.  176 ;  or  was  substantially  himself  the  prin- 
cipal, as  in  Doane  v.  Netmnan^  10  Mo.  69 ;  Lucas  v.  Chamberlain^ 
8  B.  Mon.  276,  Gamier  v.  Hudgins,  46  Mo.  399  (a  case  rather 
resembling  Batson  v.  King) ;  Reynolds  v.  Boyle,  1  M.  &  0.  758, 
and  Smith  v.  Sayward,  5  Greenl.  504 ;  or  was  already  surety 
for  the  principal  and  procured  the  promissee  to  become  his  co- 
Burcty,  as  in  Jones  v.  Letcher,  13  B.  Mon.  364 ;  Barry  v.  Ran- 
som, 12  N.  Y.  462;  Jones  v.  ShoHer,  1  Kelly  (Geo.)  294; 
Thomas  v.  Cook,  8  B.  &  C.  728;  Harrison  v.  Sawtel,  10  Johns. 
242  (it  is  stated  that  the  promissor  in  this  case  was  already  liable 
for  the  third  party  as  to  whom  the  promissee  became  guarantor, 
but  it  does  not  appear  how) ;  Blake  v.  Cole^  22  Pick.  97  (A.  sued 
B.  his  co-surety  for  contribution ;  B.  set  up  a  parol  indemnity ; 
*he  Statute  of  Frauds  held  not  to  apply),  and  Taylor  v.  Savage, 
12  Mass.  102;  or  where,  as  in  Peck  v.  Thompson,  15  Vt.  637, 
A.,  who  had  paid  B.  with  an  order  on  C,  which  C.  honored  on 
the  stipulation  that  B.  should  hold  himself  accountable  for  repay- 
ment, says  to  B.  endure  a  suit  from  C,  and  if  it  is  found  that  C. 
owed  you  nothing  on  my  order  (having  owed  me  nothing),  that  the 
payment  was  a  voluntary  one  of  his  own  money  and  you  are 
obliged  to  refund  the  amount,  I  will  not  consider  that  order  as 
a  payment  of  my  debt  to  you,  but  will  pay  you  afresh  and  com- 
pensate you  for  the  costs  and  expenses  of  the  suit ;  or  where,  as 
in  Tarr  v.  Northey,  17  Me.  113,  A.,  who  was  not  the  execution- 
creditor,  told  B.  the  sheriff,  to  levy  on  certain  property  and  pro- 
mised to  indemnify  him ;  cases  where  the  promise  was  not  to 
4m8wer  for  the  debt,  default,  &c.,  of  a  third  person,  but  for  that  of 
the  promissee  himself.    In  Peck  v.  Thompson  the  promissee  should 
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have  paid  C.  without  a  suit ;  in  Tarr  v.  Northey  if  be  should  levy 
on  the  wrong  property,  he  would  have  been  guilty  of  a  default. 
AdatM  V.  Daniy,  6  Bingh.  506  (19  E.  C.  L.  149),  is  a  case 
similar  to  these  two  last.  Peek  v.  Thompson  may  also  be  con- 
sidered as  a  case  of  conditional  payment ;  A.  who  owes  B.  pays 
him  by  a  debt  which  C.  owes  him,  A.,  and  promises  if  C.  does 
not  pay,  he,  A.,  will;  a  contract  clearly  without  the  statute. 
Or  lastly,  the  cases  will  be  found  to  be  where  the  promissee*s  lia- 
bility is  substituted  for  the  promissor*s,  as  in  ffassingef  v.  Solmen^ 
5  S.  &  R.  9.  A.  says  to  B.,  take  my  place  as  surety  for  C.  to 
D.  and  I  will  save  you  harmless.  In  Beaman  v.  MiUBell^  20  Vt. 
205,  A.  promised  to  indemnify  B.  for  becoming  one  of  the  makers 
of  a  promissory  note.  The  court,  held  that  as  it  did  not  appear 
that  any  one  but  A.  was  liable  to  reimburse  B.,  the  contract  was 
not  collateral.  In  Chapin  v.  Lapkam^  20  Pick.  467,  A.  promised 
to  indemnify  B.  for  becoming  surety  for  G.  G.  was  a  minor  in 
whom  there  was  no  liability,  the  engagement  therefore  was  not  col- 
lateral. 

The  present  state  of  the  English  law  as  to  the  application  of  the 
Statute  of  Frauds  to  indemnities  for  becoming  bail,  is  thus  given 
by  Mr.  Leake  in  his  work  on  Gontracts,  p.  129 :  "  An  indemnity 
given  to  a  person  for  becoming  bail  for  the  appearance  of  another 
on  a  criminal  charge  is  not  within  the  statute,  because  there  is  no 
debt  or  duty  owing  from  the  person  bailed  to  the  person  who  be- 
comes bail.  {Oripps  v.  Hartnolly  2  B.  &  S.  697;  4  Id.  414 ;  81 
L.  J.  Q.  B.  150  ;  32  Id.  881) :  But  an  indemnity  given  to  a  sure- 
ty in  a  bail-bond  in  a  civil  action  was  held  to  constitute  a  promise 
within  the  statute  to  answer  for  the  default  of  the  principal  debtor ; 
which  decision  it  seems  is  to  be  supported,  if  at  all,  on  the  ground 
that  in  civil  proceedings  there  is  a  legal  duty  in  the  person  bailed 
towards  his  bail  to  keep  him  harmless  by  surrendering  or  paying 
the  debt  {Green  v.  Cresswell^  10  A.  k  E.  453;  and  see  Oripps  v. 
Hartnollj  supra ;  Reader  v.  Kingham^  18  G.  B.  N.  S.  844,  855 ; 
32  L.  J.  G.  P.  108,  110)."  iJeocfer  v.  Kingham,  as  given  by  Mr. 
Leake,  is  as  follows :  '^  The  plaintiff,  the  bailiff  of  a  county  court, 
having  arrested  a  person  for  the  non-payment  of  a  judgment-debt, 
released  him  upon  the  promise  of  the  defendant  to  pay  the  plain- 
tiff the  amount  on  a  certain  day  or  surrender  the  debtor ;  it  was 
held  that  the  promise  was  not  within  the  statute  because  the  debt 
answered  for  was  not  owing  to  the  promissee.''    Aldrieh  v.  AmeSj 
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9  Gray  76,  a  promise  to  indemnify  one  for  becoming  bail  held  not 
to  be  witbin  the  statute ;  the  case  seems  to  hare  been  rested  on  the 
principle  of  Thomas  v.  Cooke,  and  JEaHtvood  v.  Kenyon,  supra 
721.  The  bail  seems  to  have  been  in  a  civil  action.  Holmes  v. 
Knight,  10  N.  H.  175  supports  Reader  y.  Kingham]  contrd 
Kingsley  v.  Balcolme,  4  Barb.  131. 

IV.  Whether  an  agreement  which  can  be  performed  on  one  side 
within  a  year  but  not  on  the  other,  is  within  that  section  of  the 
statute  which  provides  that  "iVo  action  shall  be  brought  *  *  *  upon 
any  agreement  that  is  not  to  be  performed  within  tfie  space  of  one 
year  from  the  making  thereof** 

Mr.  Leake,  in  his  work  on  Contracts,  p.  186-7, says:  "The  stat- 
ute includes  only  those  contracts  which  cannot  be  performed  within 
a  year  on  either  side,  contracts  which  may  be  performed  within 
the  year  on  one  side,  though  they  cannot  be  performed  within  the 
year  on  the  other  side,  are  not  within  the  statute ;  thus  a  contract 
for  the  sale  of  goods  to  be  delivered  in  six  months,  and  to  be  paid 
for  in  eighteen  months,  would  not  be  within  the  statute  (per 
Abbott,  J.,  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722,  727 ;  per 
Parke,  J.,  Donellan  v.  Read,  8  B.  &  Ad.  899,  903).  A  con- 
tract  for  the  sale  and  assignment  of  a  patent,  to  be  paid  for  by 
payments  at  periods  extending  beyond  a  year,  is  not  within  the 
statute,  because  it  is  capable  of  being  performed  by  the  seller  within 
the  year :  Oheny  v.  Heming,  4  Ex.  631 ;  Smith  v.  Neale,  2  C. 
B.  N.  S.  67 ;  26  L.  J.  C.  P.  148.  So  a  contract  between  a  land- 
lord  and  tenant  for  the  landlord  to  lay  out  50 1  in  improvement  of 
the  premises,  no  time  being  given  for  so  doing,  and  the  tenant  to 
pay  6Z.  a  year  increased  rent  during  the  remainder  of  the  term, 
was  held  not  within  the  statute :  Donellan  v.  Read,  3  B.  k  Ad. 
899  ;  and  see  Hoby  v.  Roebuck,  7  Taunt.  157."  See  the  American 
cases  of  Oee  v.  Hicks,  Rich.  Eq.  5 ;  Johnson  v.  Watson,  1  Geo. 
348 ;  Talmadge  v.  R,  R.,  13  Barb.  493 ;  Eolbrook  v.  Armstrong, 

10  Me.  (1  Fairf.)  81 ;  Rake  v.  Pope,  7  Ala.  161;  Bates  v.  Moore, 
2  Bailey  614 ;  Houghton  v.  Hottghton,  14  Ind.  505.  Where  one 
party  has  it  in  his  power  to  perform  his  part  of  a  contract  and  to 
exact  compensation  from  the  other  within  a  year  the  Statute  of 
Frauds  does  not  apply,  though  the  performance  of  the  contract 
might  not  happen  till  after  a  year :  Plimpton  v.  Curtis,  15  Wend. 
886.     The  doctrine  of  Donellan  y.  Read  has  been  vigorously  corn- 
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batted  in  some  of  the  United  States,  and  not  without  a  show  of 
reason  when  the  literal  wording  of  the  statute  is  considered.  See 
Browne  on  Stat,  of  Fr.,  §  286  et  %eq,^  for  a  clear  treatment  of  this 
point.  In  Sheehy  v.  Adarene^  8  Am.  Law  Reg.  N.  S.  826,  per 
Barrett,  J.  (with  a  note  by  Judge  Rbdpield),  the  syllabus  is  as 
follows  :  "  Where  a  verbal  contract  is  to  be  performed  within  a  year 
by  one  party  but  not  by  the  other,  the  question  whether  the  Stat- 
ute of  Frauds  applies  or  not  depends  on  whether  the  suit  is  brought 
against  the  party  who  was  to  have  performed  his  part  within  the 
year.  If  it  is  so  brought  the  statute  would  not  apply,  but  if  brought 
against  the  party  whose  agreement  was  not  to  be  performed  within 
the  year  then  the  statute  would  be  a  defence.*'  This  apparently  un- 
equal rule  is  not,  it  is  believed,  supported  by  any  other  American 
authority,  and  though  a  number,  as  we  shall  see,  are  in  harmony 
with  it  so  far  as  it  denies  Donellan  v.  Read^  none  involve  a  doc- 
trine which  so  seriously  infringes  the  ordinary  principle  of  mu- 
tuality of  remedy.  In  Pierce  v.  Paine,  28  Vt.  34,  Redfield, 
C.  J.,  says  "  that  if  the  work  done  by  A.,  whose  performance  is  to 
be  infra  annum,  is  accepted  by  B.,  whose  performance  is  to  be 
extra  annum,  the  rule  should  be,  not  as  laid  down  in  Souch  v. 
Strawbridge,  2  C.  B.  808,  viz. :  that  the  contract  is  taken  out  of 
the  statute,  but  that  an  action  for  recovery  of  his  damages  should 
lie  by  A."  It  is  submitted,  however,  that  if  the  doctrine  of 
Donellan  v.  Read  be  denied,  then  it  would  follow  that  such  an 
action  for  damages  should  be  allowed  each  party,  but  that  neither 
should  be  held  to  an  exact  performance  of  the  contract.  See 
Emery  v.  Smith,  46  N.  H.  151,  to  the  same  effect  as  Pierce  v. 
Paine^  with  an  elaborate  discussion  of  the  cases.  A  promise  to 
pay  in  three  years  for  lands  presently  conveyed,  held  to  be  within 
the  Statute  of  Frauds :  Marcy  v.  Marcy,  9  Allen  8,  denying  the 
Englisli  rule  and  claiming  the  law  of  Vermont  and  New  York  to 
be  the  other  way.  In  Broadwell  v.  Getman,  2  Denio  87,  Beards- 
LEY,  J.,  laid  down  the  rule  afterwards  developed  in  Sheehy  v. 
Adarene,  He  said  that  a  qiuintum  meruit  lay  but  not  a  recovery 
on  the  contract.  The  actual  contract  was,  it  would  seem,  inca- 
pable on  both  sides  of  performance  within  a  year,  or  rather  it 
appears  to  have  been  the  intention  of  the  parties  that  nothing 
should  be  done  within  that  time.  As  to  Broadwell  v.  Q-etman, 
see  Wilson  v.  Ray,  13  Ind.  1.  Pitkin  v.  Long  Island  R,  R.,  2 
Barb.  Ch.  221,  and  Quackenhushy.  Ehle,  5  Barb.  N.  Y*  469,  ap^ 
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patently  involTe  the  doctrine  of  Broadwell  v.  Oetman.  A.  hired 
certain  negroes  to  B.,  to  be  delivered  at  once  and  to  be  paid  for 
twenty  months  from  date ;  in  an  action  for  the  price,  the  Statute  of 
Frauds  held  to  be  a  good  defence:  Davenport  v.  Geittry^  9  B. 
Mon.  427.  Tuttle  v.  Swett^  81  Me.  655,  is  not  an  authority 
^against  Bonellan  v.  Read^  the  contract  in  question  could  not  be . 
performed  on  either  side,  ifnfra  annum.  A  person  received  a  con- 
veyance of  land,  in  consideration  of  which  he  promised  to  pay  off 
an  incumbrance  thereon,  maturing  extra  annum.  Held^  that  as  the 
contract  was  completely  executed  on  one  side  by  the  delivery  of 
the  deed  and  nothing  remained  but  the  payment  of  the  money,  the 
Statute  of  Frauds  did  not  apply  :  CuriiM  v.  Sage^  85  111.  87,  dis- 
tinguishing ArtcherY.  Zeh^  5  Hill  200,  and  sustaining  Donellan  v. 
Ready  the  cases  cited  against  the  latter  being  considered.  A 
vendor's  lien  for  purchase-money  to  be  paid  more  than  a  year 
from  the  date  of  conveyance,  held  not  to  be  affected  by  the  Stat. 
of  Frauds,  one  side  of  the  contract  being  infra  annum :  Saugh  v. 
Blythe,  20  Ind.  24.  See  to  the  same  general  effect  Compton  v. 
MaHin^  5  Rich.  (So.  Car.)  14,  and  Miller  v.  Roberts^  18  Tex.  19. 

y.  As  to  what  contracts  on  the  one  hand  are  for  the  sale  of 
any  goods,  wares,  and  merchandise,  for  the  price  of,**  ^c,  and 
within  the  statute  ;  as  to  what  contracts  on  the  other  are  for  work 
and  labor  and  without  the  statute. 

A  passage  from  Leake  may  perhaps  be  the  best  opening  for  this 
discussion  also.  ''  Contracts  for  work  and  labor,  says  Mr.  Leake 
(Elements  of  the  Law  of  Contracts,  p.  138-9),  *' though  expended 
in  making  goods  for  the  employer  are  not  contracts  for  the  sale 
of  goods  within  the  statute.  Thus  a  contract  with  a  person  to 
make  an  article  with  the  materials  of  the  employer  is  a  contract 
for  work  and  labor  and  lot  within  the  statute :  (per  Baylby,  J.,  At' 
kinson  v.  Bell,  8  B.  &  C.  277,  288).  A  contract  with  a  person  to 
work  up  his  own  materials  in  making  an  article  and  to  deliver  it, 
may  be  a  contract  for  work  and  labor,  and  the  materials  incident 
to  the  employment  or  a  contract  for  the  sale  of  goods  according  to 
the  circumstances :  {Atkinson  v.  Bell,  and  see  I^ee  v.  Griffin,  1  B. 
&  S.  272 ;  80  L.  J.  Q.  B.  252).  Thus  a  contract  with  an  attorney 
to  prepare  a  deed :  see  per  Erle,  J.,  Grafton  v.  Armitage,  2  C.  B. 
886,  and  per  Blackburn,  J.,  Lee  v.  Griffin),  a  contract  for  con- 
triving a  machine  for  a  certain  purpose  {Grafton  y.  Armitage),  a  con 
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tract  with  a  printer  to  print  a  book  {Clay  v.  Tatet^  1  H.  &  N.  78 ; 
25  L.  J.  Ex.  237),  are  contracts  for  work,  labor  and  materials,  and 
not  for  the  sale  of  goods  and  not  within  the  statute.  A  contract 
for  the  manu&cture  of  a  machine  {AtkiM<ni  r.  Bell,  and  Orafton 
V.  Armitage),  a  contract  with  a  tailor  or  shoemaker  for  the  making 
of  articles  of  their  trade  (per  Coltman,  J.,  Grafton  v.  Armitage), 
a  contract  with  a  miller  for  a  quantity  of  floor  .which  he  had  to 
grind  (GarbuU  v.  WaUsony  5  B.  &  Aid.  618,  and  see  Wilkn  v.  At- 
kinion,  6  Taunt.  11 ;  Rondeau  v.  WyaUy  2  H.  Bl.  68,  67),  a  con- 
tract to  make  a  set  of  artificial  teeth  to  fit  the  mouth  of  the 
purchaser  {Lee  v.  Qriffin\  a  contract  with  an  artist  for  work  of 
art  {Lee  v.  Griffin,  but  see  per  Pollock,  C.  B.,  Clay  v.  Yates,  1 
H.  &  N;  73,  78 ;  25  L.  J.  Ex.  237,  289),  are  not  contracts  for 
work  and  labor,  but  for  the  sale  of  goods  when  completed.  A  con* 
tract  for  the  sale  of  goods  at  a  certain  price,  including  the  carriage 
and  delivery  of  them  at  a  certain  place,  is  within  the  statute  {AHey 
r,  Ornery,  4  M.  &  S.  262).  Where  a  carrier  was  employed  by  a 
purchaser  of  goods  to  buy  them  for  him  and  to  carry  and  deliver 
them,  the  contract  was  held  not  to  be  within  the  statute  {Cobbold 
V.  Catton,  1  Bing.  899)." 

"  Lord  Tenterden's  Act,  4  Geo.  IV.,  c.  14  s.  7,  after  reciting 
this  section  (17th  section  of  the  Statute  of  Frauds  relating  to 
contracts  for  the  sale  of  goods)  of  the  statute,  and  that  it  had 
been  held  that  it  did  not  extend  to  certain  executory  contracts 
for  the  sale  of  goods  wliich  were  nevertheless  within  the  mischief 
thereby  intended  to  be  remedied,  and  that  it  was  expedient  to 
extend  it  to  such  executory  contracts,  enacted  that  the  said  en- 
actment shall  extend  to  all  contracts  for  the  sale  of  goods  of 
the  value  of  ten  pounds  sterling  and  upwards,  notwithstanding 
the  goods  may  be  intended  to  be  delivered  at  some  future  time  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured 
or  provided  or  fit  or  ready  for  delivery  or  some  act  may  be  re- 
quisite for  the  making  or  completing  thereof  or  rendering  the  same 
fit  for  delivery."  (Leake,  p.  137.)  "  As  to  contracts  of  this 
kind  before  Lord  Tenterden's  Act,  see  Towers  v.  Osborne,  1  Str. 
606 ;  Mucklow  v.  Mangles,  1  Taunt.  318 ;  Buxton  v.  Bedal,  8 
East  303,  seeming  to  hold  them  not  within  the  statute;  and  Cooper 
V.  Elston,  7  T.  R.  14 ;  Wilks  v.  Atkinson,  6  Taunt.  11 ;  Gar- 
butt  V.  Wa'son,  5  B.  &  Aid.  613;  Smith  v.  Surman,  9  B.  &  0. 
561,  holding  -ie  contrary."     (Leake  p.  137,  n.  /.) 
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This  act  has  been  considered  in  Wisconsin  and  Georgia,  as  de- 
claratory of  the  previous  law:  Hordell  v.  McClure^  1  Chand. 
(Wis.)  271 ;  CoBon  v.  Cheely,  6  Geo.  664.  In  New  York  the 
expediency  of  having  such  a  statute  was  strongly  urged  in  Bobertstm 
V.  Vaughn,  6  Sandf.  1 ;  reluctantly  following  Sewall  v.  Fitchy  as 
to  which  vide  infra  783.  As  to  how  far  Towern  v.  Osborne,  Ac,  and 
how  far  Cooper  v.  Flston^  &c.,  are  law  in  this  country,  vide  infra. 

The  American  authorities  on  the  vexed  question  which  is  now 
before  us  may  be  said  to  be  contained  in  the  following  summary. 
*^  If  the  contract  be  substantially  for  the  goods,  it  is  within  the  statute 
whether  they  are  then  manufactured  or  not,  but  it  is  otherwise  if 
the  labor  and  skill  of  the  seller  is  stipulated  for  and  makes  part 
of  the  contract*' :  Pitkin  v.  NoyeSy  48  N.  H.  294,  in  which  will  be 
found  an  extended  review  of  the  cases.  The  following  contracts 
have  been  held  to  be  within  the  Statute  of  Frauds :  A  contract 
for  the  delivery  of  a  quantity  of  planks  for  ship-building  at  a  future 
time,  and  at  a  specified  price.  (There  is  no  evidence  that  there 
was  any  work  to  be  done  upon  the  timber) :  Waterman  v.  MeigSy 
4  Cush.  499.  A  contract  to  cat  growing  timber  wad  deliver  it; 
Udwards  v.  R.  J?,,  64  Me.  106,  citing  Q-arhutt  v.  Watson^  and 
Waterman  v.  Meigs,  A  contract  for  the  sale  and  delivery  of  a 
quantity  of  wood  then  in  standing  trees :  Smith  v.  JJ.  -B.,  4  Keyes 
180.  A  contract  to  sell  certain  articles — so  many  boxes  at  so 
much  per  pound,  to  be  manufactured  by  the  vendor :  Gardner  v. 
Jby,  8  Mete.  179,  distinguishing  Spencer  v.  Cone^  and  Mixer  v. 
Howarthy  as  to  which  vide  infra  732.  A  contract  for  boards  at  so 
much  per  foot  board  measure,  to  be  sawed  from  logs  at  the  plaintifTs 
expense  but  under  the  defendant's  direction  :  Gorham  v.  Fisher^ 
30  Vt.  428.  A  contract  for  a  certain  number  of  spokes  to  be  made 
and  delivered:  Prescottv.  Locke^  61  N.  H.  94.  A  contract  to 
cut  down  certain  trees,  cut  them  enough  to  make  them  transporta- 
ble, and  deliver  them  at  the  defendant's  mill,  to  bo  paid  for  at  so 
much  per  cord :  the  work  and  labor  to  be  bestowed  having  no 
effect  to  change  the  character  of  the  goods  delivered,  but  being 
only  enough  to  fit  them  for  transportation,  it  was  said  that  they 
must  be  considered  as  substantially  unaltered  when  delivered  :  EUi- 
son  V.  Brigham,  38  Vt.  66,  relyfng  on  Smith  v.  Sitrman^  9  B.  &  C 
661,  and  denying  Clayton  v.  Ar^rews,  as  being  founded  on  thtj  doc 
trine  since  overthrown,  to  the  effect  that  executory  contract?  aro 
without  the  statute :  see  the  arguments  of  counsel  i*..  JSlUsen  v. 


Digitized  by  VjOOQ IC 


THB  8TATUTK  OT  FRAUDS.  729 

Brigham^  for  a  full  collection  of  authorities.  A  contract  to  deliver 
certain  sewing-machines  not  then  finished  to  the  plaintiff,  the 
machines  to  be  completed  by  a  third  person  who  worked  for  the 
defendant,  the  contract  between  the  two  latter  being  that  the  defend- 
ant was  to  provide  a  shop  and  its  fittings,  and  the  third  person  was  to 
make  the  machines  to  be  paid  for  at  so  much  each :  Atwater  v.  Hough, 
29  Conn.  508.  A  contract  on  the  plaintiff's  part  to  procure  cider  from 
the  farmers,  refine  it,  and  deliver  it  to  the  defendant :  Seymour  v. 
Davis,  2  Sandf.  289  (relying  on  Downs  v.  Ross,  {vide  infra),  and 
Qarbutt  V.  Watsim).  A  contract  for  the  manufacture  of  a  cotton- 
gin  made  under  a  general  order :  Winship  v.  Bustard,  9  Rich.  105. 
A  contract  for  so  many  bushels  of  wheat,  the  actual  wheat  being  at 
the  time  of  the  contract  made  still  unthrashed :  Hordell  v.  Me- 
dure,  1  Ghand.  271.  A  contract  for  the  sale  of  wool-pelts,  to  be 
taken  off  during  a  certain  season :  Ghilman  v.  Hill,  36  N.  H. 
811.  A  contract  to  deliver  a  certain  number  of  barrels  of  flour, 
to  be  ground  out  of  wheat  which  has  been  bargained  for  by  the 
promissor  but  not  yet  received :  Bronsonv.  Wiman,  10  Barb.  406. 
(In  Ide  v.  Stanton,  1  •  Vt.  689,  Garbutt  v.  Watson  was  referred 
to,  but  the  contract  in  question,  which  was  for  the  sale  of  wool,  some 
of  which  the  party  had  and  the  rest  of  which  he  expected  to  pro- 
cure, was,  without  relying  on  that  authority,  clearly  within  the 
Statute  of  Frauds.)  A  contract  for  the  sale  and  delivery  of  cotton 
growing :  Cason  v.  Cheely,  6  Geo.  554,  approving  Bird  v.  Muh- 
Unhrin,  {infra  781),  Garhutt  v.  Watson,  and  WaUs  v.  Friend,  10 
B.  k  G.  440,  and  saying  that  a  contract  for  goods,  not  yet  in  esse 
but  easily  procurable,  and  if  rejected  by  the  party,  for  whom  they 
were  made  or  procured,  readily  saleable,  should  be  within  the  stat- 
ute. A  contract  to  clean  some  thrashed  wheat,  and  to  thrash 
other  wheat  still  in  straw,  and  to  deliver  a  certain  number  of 
bushels ;  Downs  v.  Boss,  23  Wend.  270,  per  Bronson,  J.,  (Nblsok, 
J.,  concurring,  and  Gowbn,  J.,  dissenting),  Judge  Bronson,  after 
saying  how  much  it  had  cost  to  explain  the  Statute  of  Frauds  (a 
million  or  so  of  pounds  sterling),  went  on  to  remark  that  it  never 
would  be  explained  '^  so  long  as  it  is  held  that  a  promise  by  a  seller  to 
thrash  his  grain  or  to  blow  the  chaff  out  of  a  bin  of  wheat  before 
sending  it  to  market,  changes  a  contract  of  sale  into  an  agreement 
for  work  and  labor."  He  further  remarked,  citing  Astey  v.  Emery, 
4  M.  &  S.  262,  that  the  fact  that  goods  are  to  be  delivered  at  an* 
other  place  than  that  where  they  are  at  the  time  of  the  contract. 
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80  as  to  enhance  the  price  which  the  ptrtj  setting  up  the  statute 
is  to  receive,  will  not  help  the  other  party.  All  the  cases  cited, 
said  the  learned  judge,  holding  contracts  of  this  kind  to  be  without 
the  statute  are  those  where  something  not  yet  in  existencCy  is  to  be 
manufactured  by  the  vendor  (mentioning  among  the  rest  Mixer  v. 
Howarthy  vide  itrfra  782). 

In  Jackson  v.  Covert^  6  Wend.  186,  following  Bennett  v.  Muttj 
10  Johns.  864  (holding  a  contract  to  deliver  100  barrels  of  apples 
to  be.  within  the  statute :  whether  the  apples  were  in  esse  or  not 
at  the  time  of  the  contract  made  does  not  appear),  and  distin- 
guishing Crookshank  y.  Bttrrell  {vide  infra  749),  and  Sewall  v. 
Fitch  (vide  infra  788),  a  contract  for  the  future  delivery  of  wheat 
upon  which  no  labor  was  to  be  bestowed,  was  held  to  be  within  the 
Statute  of  Frauds.  But  see  Webster  v.  KeUy,  infra  T88,  and 
JEichelberger  v.  McCauletfj  infra  784.  A  contract  to  sell  and  ddiver 
at  a  fixed  price  per  quantity,  all  the  broom-corn  on  a  certain  tract 
of  land,  was  held  to  be  within  the  Statute  of  Frauds  in  Bowman 
V.  Conn,  8  Ind.  58,  relying  on  Firtto  v.  Frimd,  10  B.  &  C.  446, 
and  distinguishmg  the  case  of  work  to  be  done  upon  a  future  crop 
from  the  skill  bestowed  upon  the  manufacture  of  a  wagon  for 
example.  A  contract  by  a  tallow-chandler  to  furnish  one  with 
refined  tallow,  held  to  be  within  the  Statute  of  Frauds  in  Lamb  v. 
OraftSy  12  Mete.  856,  Shaw,  C.  J.,  saying  that  "  when  a  person 
stipulates  for  the  future  sale  of  articles  which  he  is  habitually 
making,  and  which  at  the  time  are  not  made  or  finished,  it  is  es- 
sentially a  contract  of  sale  and  not  a  contract  for  labor ;  otherwise 
where  the  article  is  made  pursuant  to  the  agreement."  In  Hight 
V.  Ripley^  19  Me.  149,  the  difference  between  a  contract  for 
sale  and  one  for  labor  said  to  consist  in  this,  that  ^^  the  person 
ordering  the  article  to  be  made  is  under  no  obligation  to  receive  as 
good  or  even  a  better  one  of  the  like  kind  purchased  firom  another 
for  him.  It  is  the  peculiar  skill  and  labor  of  the  other  party  com- 
bined with  the  materials  for  which  he  (the  purchaser)  con- 
*tracted,  and  to  which  he  is  entitled."  Hence,  a  contract  to  make 
hoes  according  to  a  pattern  left  by  the  purchaser,  was  held  not  to 
be  within  the  statute.  A  contract  for  an  article  not  in  esse  and 
to  be  made  according  to  order  by  the  party  not  in  the  line  of  his 
general  business,  was  held  in  Finney  v.  Apgarj  2  Vroom  226,  to 
be  for  work  and  materials  and  without  the  statute.  So  a  contract 
by  a  mechanic  to  fiimish  materials  and  do  carpenter  work,  &c., 
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according  to  a  specific  plan  for  buildings  to  be  erected  upon  the 
land  of  the  other  party :  Courtright  v.  Stewart^  19  Barb.  455 ; 
considering  the  eariy  cases  and  following  Q-arhnU  v.  Watson; 
said  Judge  Harris,  who  delivered  the  opinion  of  the  court :  "  In 
Mixer  v.  Howarth  [vide  infra  782),  Shaw,  C.  J.,  paid:  *When 
the  contract  is  a  contract  of  sale,  either  of  articles  then  existing 
or  of  articles  which  the  vendor  has  usually  for  sale  in  the  course 
of  his  business,  the  statute  applies  to  the  contract  as  well  when  it 
is  to  be  executed  at  a  future  time  as  when  it  is  to  be  executed 
immediately.  But  where  it  is  an  agreement  with  a  workman 
to  put  materials  together  and  construct  an  article  for  the  em- 
ployer, whether  at  an  agreed  price  or  not,  though  in  common  it 
may  be  called  a  purchase  and  sale  pf  the  article  to  be  completed 
in  future ;  it  is  not  a  sale  until  an  actual  or  constructive  delivery 
and  acceptance.'  A  still  more  accurate  criterion,"  adds  Harris^ 
J.,  "  is  to  inquire  whether  the  work  and  labor  required  in  order 
to  prepare  the  subject-matter  of  the  contract,  for  delivery  is  to  be 
done  for  the  vendor  himself  or  for  the  vendee.  In  the  former 
case  the  contract  is  really  a  contract  of  sale,  while  on  the  latter 
it  is  a  contract  of  hiring,**  and  goes  on  to  say  that  tried  by  this 
test  Sewell  v.  Fitch  {infra  783)  is  questionable.  In  Bird  v.  Muh- 
linhrink,  1  Rich.  202,  the  learned  judge  who  delivered  the  opinion 
of  the  court,  thought  that  the  contract  should  only  be  taken  out 
of  the  Statute  of  Frauds  when  labor  is  primarily  contemplated, 
done  for  the  purchaser  so  as  to  make  this  thb  essential  part  of  the 
contract,  as  a  picture  for  example,  directed  to  be  painted  which  no 
one  else  perhaps  would  buy :  Sewall  v.  Fitch  {vide  infra  733), 
thought  to  go  too  far.  In  an  action  for  making  certain  surgical 
instruments,  evidence  that  the  parts  of  the  instruments  were  pro- 
cured, each  finished,  and  that  the  defendants'  labor  was  merely 
putting  them  together,  was  held  to  be  no  variance :  held  also,  that 
the  contract  was  not  within  the  Statute  of  Frau<ls :  Allen  v. 
Jarvis^  20  Conn.  38,  considering  Atkinson  v.  BelL  So  a  con- 
tract to  make  bricks  for  B.  and  to  deliver  them  at  a  certain  price, 
B.  to  select  the  spot  and  the  clay  for  the  manufacture,  the  statute 
was  held  not  to  apply :  0*Neil  v.  The  Mining  Co.y  9  Nev.  141. 
See  Parker  v.  Schenck^  28  Barb.  38,  for  an  example  of  a  con- 
tract, held  to  be  without  the  statute  as  being  for  work  done  under 
ft  special  order.  In  Mead  v.  Case^  38  Barb.  202,  a  contract  that 
ft  monument,  the  pieces  of  which  were  standing  in  the  plaintiflTs 
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yard,  should  by  him  be  polished,  pat  together  and  lettered,  was 
held  to  be  not  within  the  statute.  Smith,  J.,  dissenting :  Sewall  v. 
Fitch,  {vide  infra  733),  and  Crooksfuxnk  v.  Burrell{vide  infra  733), 
relied  on.  Johnson,  J.,  in  delivering  the  opinion  of  the  court, 
said,  that  in  the  case  in  question  the  work  of  finishing  the  monu- 
ment involved  additional  skill  different  from  that  which  had  been 
bestowed  on  preparing  the  parts  and  of  a  higher  character.  The 
case  of  Mixer  v.  Howarthj  21  Pick.  207,  which  may  be  considered 
the  leading  one  in  this  country,  and  which,  Chief  Justice  Shaw, 
who  gave  the  opinion  of  the  court,  always  defended  in  his  later 
and  more  precise  rulings,  is  not  altogether  satisfactory  on  its  own 
facts.  The  contract  declared  on  was  to  make  for  and  deliver  to 
the  defendant  a  particular  carriage.  The  evidence  was  that  the 
defendant  chose  out  this  one  from  a  number  standing  in  the  plain- 
tiff's shop,  and  indicated  a  certain  stuff  with  which  he  wished  it 
lined,  a  lining  being  all  that  was  necessary  to  complete  it,  while 
the  plaintiff  on  his  part  agreed  so  to  line  the  carriage  and  to 
deliver  it  to  the  defendant.  The  contract  was  in  the  course  of  the 
plaintiff's  ordinary  business,  and  except  the  lining  was  merely  for 
the  purchase  of  a  chattel.  The  lining  was  chosen  by  the  defend- 
ant, it  is  true,  but  was  not  as  far  as  we  can  see  to  be  put  in  after 
any  special  fashion.  A  carriage  with  that  lining  might  not  have 
been  saleable  to  any  other  person  than  the  defendant,  but  such  a 
possibility  seems  a  slight  foundation  for  the  theory  of  a  contract 
for  work  and  labor. 

Spencer  v.  (7on«,  12  Mete.  283,  follows  Mixer  v.  ITowarthj  but 
how  far  the  contract  in  question  was  or  was  not  within  the  scope 
of  the  party's  ordinary  business  does  not  appear.  A  contract  to 
obtain  the  material  for  and  to  prepare  certain  houses  known  as  the 
"  Fitzgerald  patent  portable  houses,"  of  certain  specified  dimen- 
sions and  to  be  delivered  at  a  specified  time  and  for  a  specified 
price,  held  not  to  be  within  the  Statute  of  Frauds,  inasmuch  as 
the  sale  of  the  material  was  so  blended  with  an  agreement  for 
work,  labor  and  materials  as  to  take  the  whole  agreement  out  of 
the  statute:  Phipps  v.  McFarlan^  8  Minn.  100,  distinguishing 
Downs  V.  Mobs,  ante  729,  and  saying  that  Judge  Harris's  test  given 
in  Courtriyht  v.  Stewart  was  of  no  great  practical  value,  and  that 
Judge  Littledale's  remark  in  Thompson  v.  Maccaroni,  9  B.  & 
C.  561,  to  the  following  effect,  viz.,  "  it  appears  to  me  to  be  suffi- 
cient if  at  the  time  of  completion  of  the  contract  the  subject-matter 
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06  goods,  wares  and  merchandise/*  was  contrary  to  American  law. 
In  Matthison  v.  WesteoU,  18  Vt.  261,  a  contract  to  procure  the 
materials  and  make  two  gravestones,  was  held  not  to  be  within  the 
Statute  of  Frauds.  Whether  making  grarestones  was  the  party's 
ordinary  business,  and  whether  they  were  or  not  to  be  made  Hn<lor 
a  special  order,  does  not- appear :  the  two  overruled  cases  of  An^ 
drews  v.  Clayton^  4  Burr.  2101,  and  Towers  v.  Osborne,  1  Str. 
506,  were  relied  on. 

The  New  York  decisions  upon  the  question  before  us  are  almost 
consistently  opposed  to  the  great  weight  of  authority,  and  have 
not  been  considered  as  satisfactory  even  by  the  New  York  courts 
themselves. 

la  Orookshank  v.  Burrell,  18  Johns.  58,  a  contract  to  make 
and  deliver  the  wood-work  of  a  wagon  was  held  not  to  be  within 
the  Statute  of  Frauds.  It  does  not  appear,  however,  but  that 
the  contract  was  under  a  general  order  and  in  the  line  of  the*  per- 
son's ordinary  business.  Setoall  V.  Fitch^  8  Cow.  215  (reluctantly 
followed  in  Robertson  v.  Vaughan^  5  Sandf.  1),  is  the  most  con- 
spicuous authority  on  this  point  in  New  York,  and  though,  as  we 
have  seen,  much  disappi^ved  of,  has  until  recently  been  considered 
settled  law.  It  decided  that  a  contract  for  nails  to  be  manufactured 
apparently  under  a  general  order  of  the  plaintiff's,  and  in  the  or- 
dinary business  of  the  defendant,  was  not  within  the  Statute  of 
Frauds.  A  contract  to  make  a  certain  number  of  barrels  of  beer 
was  held  in  Donovan  v.  WHson^  26  Barb.  138,  following  Sewall 
v.  Fitch^  not  to  be  within  the  statute.  A  contract  for  the  manufac- 
ture of  ten  tons  of  paper  by  the  plaintiff  in  the  usual  course  of  his 
business,  to  be  of  the  kind  and  quality  as  other  paper  previously 
ordered  by  the  defendant,  and  to  be  delivered  at  a  place  designated, 
was  held  not  to  be  within  the  Statute  of  Frauds :  Parsons  v.  Lower, 
4  Roberts.  (N.  Y.)  216,  distinguishing  Downs  v.  Ross  and  Seymour 
V.  Davis,  following  Sewall  v.  Fitch  and  Orookshank  v.  Burrell,  and 
admitting  that  Gardner  v.  Joy  and  Lamb  v.  Grafts  (Mass.  cases) 
favored  a  different  view.  In  Webster  v.  Kelly,  62  Barb.  482,  a 
contract  to  purchase  and  deliver  at  a  future  time  hop-roots  at  so 
much  per  bushel,  was  held  not  to  be  within  the  Statute  of  Frauds. 
A  contract  to  deliver  to  the  defendant  malt,  which  is  to  be  manu- 
factured by  the  plaintiff  and  to  be  paid  for  per  quantity  on  de- 
livery, was  held  not  to  be  within  the  Statute  of  Frauds :  Ferren 
V.  O'Hara,  62  Barb.  527.    Eight  v.  Ripley,  19  Me.  149,  was  ap- 
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proved  by  MuLLiN,  J.,  who  delivered  the  opinion  of  the  court,  but 
he  felt  constrained  by  the  previous  decisions  in  New  York.  Dono- 
van V.  Wilson^  26  Barb.  138,  was  said  to  be  decisive  of  the  case, 
and  the  general  principle  was  laid  down  that  work  bestowed  upon 
the  subject  of  the  contract  so  as  to  put  it  into  the  condition  con- 
templated by  the  contract,  takes  the  case  out  of  the  Statute  of 
,  ErauiU.^  The  reader  is  here  reminded  that  there  are  two  New 
York  Cases,  Down9  v.  /io««,  28  Wend.  270,  and  Seymour  v.  DaviSy 
2  Sandf.  239,  which  are  in  accord  with  the  general  course  of 
decisiort  outside  of  that  state. 

In  Passaic  Man.  Co.  v.  Hoffman^  11  Am.  Law  R^.  N.  S.  105, 
however,  C.  J.  Daly  makes  an  elaborate  and  able  review  of  the 
cases  and  treats  Downs  y.  Moss  and  Sewally.  Fitchy  as  substan- 
tially overruled  by  Smith  v.  Jt.  R.  Co,y  4  Keyes  199. 

Besides  the  abnormal  authorities  we  have  just  been  considering, 
we  have  in  Maryland  Eichelberger  v.  McCauley^  6  Har.  &  J.  218, 
holding  a  contract  to  thrash  and  deliver  wheat  not  to  be  within  the 
Statute  of  Frauds,  on  the  ground  that  work  was  necessary  to  the 
delivery  of  the  wheat,  and  Rentch  v.  Long^  28  Md.  188,  to  the  same 
effect.  In  Gadsden  v.  Lance,  1  McMulL  Eq.  (South  Car.)  90,  it 
was  said  '^  that  when  the  goods  contracted  for  exist  in  solido  and  are 
capable  of  delivery  at  the  time,  it  (the  contract)  "  is  within  the 
statute,  but  where  they  are  to  be  made  or  something  is  to  be  done  to 
put  them  in  a  condition  to  be  delivered  according  to  the  terms  of  the 
contract,  is  not  within  the  statute."  In  Cummings  v.  Dennett^  26 
Me.  401,  Judge  Whitman  said :  "  It  is  very  clear  that  if  applica- 
tion is  made  to  a  mechanic  or  manufacturer  for  articles  in  his  line 
of  business,  and  he  undertakes  to  prepare  and  finish  them  in  a  given 
time,  such  a  contract,  though  not  in  writing,  is  not  affected  by  the 
statute :  Mixer  y.  Howarth  and  Spencer  v.  Cone  r«lied  on,  the 
learned  judge  evidently  taking  the  same  view  of  the  former  case 
as  the  writer  has  done  above. 

A  comparison  of  the  American  with  the  English  rulings  on  the 
question  which  we  have  just  been  considering,  will  show  on  the  part 
of  the  latter  a  stricter  adherence  to  the  statute.  Whether  the 
principles  laid  down  by  Judge  Shaw  and  Judge  Bronson  are  not 
more  practical  and  sound,  is  a  point  which  the  reader  must  settle 
for  himself. 

Hbnr7  Reed. 


Digitized  by  LjOOQ IC 


BRICK  CO.  V.  INHABITANTS  OF  BBEWER.  785 

RECENT    AMERICAN    DECISIONS. 

Supreme  Judicial  Qourt  of  Maine. 

BREWER  BRICK  CO.  ©.  INHABITANTS  OF  BREWER. 

It  is  for  the  legislattire  to  determine  what  propertj,  real  or  personal,  shall  be 
subject  to  and  what  shall  be  exempt  from  taxation. 

Exemption  of  property  from  taxation  is  the  imposition  of  increased  taxation 
upon  the  non -exempt  property. 

Tlie  legiKlatare  cannot  constitutionally  transfer  to  municipal  corporations  the 
power  of  determining  upon  what  property,  real  or  personal,  taxes  shnll  and  upon 
what  they  shall  not  be  impoHcd. 

Where  the  constitution  of  the  state  requires  taxes,  roted  by  the  legislature,  to  be 
assessed  upon  all  taxable  property  in  the  town,  or  district,  subject  to  the  tax, 
rateably,  or  in  proportion  to  the  ralue  of  the  estate  or  in  any  other  similar  manner, 
it  is  not  competent  for  the  legislature,  with  the  assent  of  towns,  where  real  estate 
is  situated  and  liable  to  taxation,  to  proride,  even  by  a  general  law,  applying  to 
the  whole  state,  that  manufacturing  establishment*,  going  into  operation  after  the 
date  of  the  statute,  and  the  consent  of  the  town,  together  with  the  capital  in- 
Tested  in  such  establishments,  shall  be  exempt  from  taxation,  while  other  similar 
establishments,  already  existing  in  such  towns,  remain  subject  to  such  tax.  Such 
exemption  is,  virtually,  the  levy  of  an  increased  tax  upon  all  the  taxable  estate 
in  the  town,  and  to  that  extent,  depriving  the  owner  of  its  value  without  any 
eqaivalent  benefit,  either  directly  or  indirectly. 

It  is  essential  to  all  just  taxation  that  it  be  levied  with  equality  and  uniformity. 

This  was  an  action  of  assumpsit  to  recover  back  $309.75,  paid 
by  the  plaintiffs  for  taxes,  on  the  ground  that  their  property  was 
exempt. 

The  opinion  of  the  court  was  delivered  by 

Applhton,  C.  J. — The  proceedings  on  the  part  of  the  defendant 
are  admitted  to  have  been  regular,  and  the  only  question  presented 
is,  whether  the  property  of  the  plaintiff  upon  which  the  tax  in 
question  was  assessed  is  liable  to  assessment. 

The  business  of  brick  making  has  been  carried  on  in  the  de- 
fendant town,  for  more  than  fifty  years  until  the  present  time  by 
the  old  process  of  making  bricks  with  horse-power. 

The  plaintiff  corporation  was  organized  under  the  general  law 
of  the  state  on  4th  June  1870  for  the  purpose  of  manufacturing 
brick  in  the  defendant  town,  and  after  its  organization  proceeded 
at  once  to  erect  the  necessary  buildings  and  machinery,  for  the 
manufacture  of  brick  by  new  processes,  in  which  business  it  has 
been  engaged  to  the  present  time. 

At  the  annual  town  meeting  of  the  defendant  town,  held  March 
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14th  1870,  the  following  vote  was  passed,  viz. :  "Voted  that  the 
town  will  exempt  from  taxation  for  a  term  of  ten  years  manufac- 
turing and  refining  establishments  hereafter  erected  in  town,  and 
the  capital  used  for  operating  the  same,  together  with  such  ma- 
chinery hereafter  put  into  buildings  already  erected,  but  not  now 
•  used  as  such,  and  the  capital  used  for  operating  the  same.  Pro- 
vided^ that  the  capital  invested  shall  not  be  less  than  $10,000 ;  and 
provided  further,  that  this  vote  Shall  not  be  construed  to  apply  to 
manufacturing  or  business  now  carried  on  in  the  town,  and  no 
distillery  of  intoxicating  drinka  or  malt  beer  shall  be  entitled  to 
the  benefit  of  this  vote.*' 

The  estate  of  the  plaintiffs  was  duly  assessed  for  its  just  and 
proportional  share  upon  the  whole  valuation  of  the  property  of 
the  town,  liable  to  assessment.  The  plaintiffs  claim  exemption 
from  contributing  toward  the  public  expenses  under  and  by  virtue 
of  this  vote  of  the  town. 

By  an  Act  approved  March  8th  1864,  c.  234,  §  1,  it  is  enacted 
that  "  all  manufacturing  establishments,  and  all  establishments  for 
refining,  purifying  or  in  any  way  enhancing  the  value  of  any  article 
or  articles  already  manufactured,  hereafter'  erected  by  individuals 
or  by  incorporated  companies ;  and  all  the  machinery  and  capital 
used  for  operating  the  same,  together  with  all  such  machinery 
hereafter  put  into  buildings  already  erected,  but  not  now  occupied ; 
and  all  the  capital  used  for  operating  the  &ame,  are  exempted 
from  taxation  for  a  term  not  exceeding  ten  years  after  the  passage 
of  this  act,  where  the  amount  of  capital  actually  invested  shall 
exceed  the  sum  of  two  thousand  dollars.  Provided,  towns  and 
cities  in  which  such  manufacturing  establishments  or  refineries  may 
be  located,  or  in  which  it  may  be  proposed  to  establish  the  same, 
shall  in  a  legal  manner  give  their  assent  to  such  exemption,  and 
such  assent  shall  have  the  force  of  a  contract  and  be  binding  for 
the  full  term  specified  :  and  provided  furthery  that  all  property  so 
exempted  shall  be  entered  from  year  to  year  on  the  assessment 
books,  and  returned  with  the  valuations  of  the  several  towns  and 
cities  when  required  by  the  state  for  the  purposes  of  making  the 
state  valuation."  By  an  Act  approved  Feb.  1867,  c.  76,  §  1,  the 
exemptiop  referred  to  in  the  Act  of  1864,  c.  234,  §  1,  takes  effect 
from  the  date  of  the  contract  authorized  by  that  act.  By  an 
act  approved  March  12th  1869,  c.  65,  §  1,  the  exemption  referred 
to  takes  effect  ^'  from  the  date  of  the  SiSsent  given  by  the  town  to 
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such   exemption."     The  preceding  legislation   on  this  subject  is 
found  condensed  in  R.  S.  1871,  c.  6,  §  9. 

Taxation  exacts  money  from  individuals  as  and  for  their  contribu- 
tory share  of  the  public  burdens.  A  tax  is  generally  understood  to 
mean  the  imposition  of  a  duty  or  impost  for  the  support  of  govern- 
ment :  Fray  v.  Northern  Liberties,  31  Penna.  G9.  '*  Taxes  are 
burdens  or  charges  imposed  by  the  legislature  upon  j  ersojis  or 
property,"  says  Dillon,  C.  J.,  in  Hanson  v.  Vernon,  27  Iowa 
28,  "  to  raise  money  for  public  purposes  or  to  accomplish  some  gov- 
ernmental end."  Private  property  may  be  taken  under  the  power 
of  eminent  domain  for  public  purposes,  if  just  compoi  sation  there- 
for be  made.  But  for  private  purposes  it  cannot  be  wrested  from 
its  owner  even  with  compensation. 

It  has  been  settled  by  a  series  of  decisions  that  the  legislature 
cannot  constitutionally  authorize  towns  to  raise  money  by  taxation 
to  give  or  loan  to  individuals  or  corporations  for  private  purposes. 
A  good  public  house  may  be  very  desirable,  but  in  Weeks  v.  Mil- 
waukee, 10  Wis.  242,  the  Supreme  Court  of  AVisconsin  justly 
treated  with  little  consideration  the  claim  of  a  right  to  favor  under 
the  power  of  taxation  the  construction  of  a  public  hotel,  though  the 
aid  was  to  be  rendered  expressly  "  in  view  of  the  groat  public  bene- 
fit which  the  construction  of  the  hotel  would  be  to  the  city."  It 
was  there  decided  that  the  public  could  not  be  compelled  to  aid 
such  an  enterprise  from  any  regard  to  the  incidental  benefits  to  be 
derived  therefrom. 

It  may  be  very  desirable  to  have  a  saw-mill  in  a  town,  and  those 
who  wish  it  have  full  liberty  to  erect  it, — but  the  inhahita  its  can- 
not legally  be  taxed  to  raise  money  to  give  or  to  loan  to  those  who 
propose  for  their  own  benefit  to  erect  one  or  to  take  down  one  al- 
ready erected  and  to  remove  it  from  one  town  to  another :  Allen  v. 
Jay,  6*0  Me.  124;  s.  c.  12  Am.  Law  Reg.  481.  A  conflagration 
sweeps  over  a  city  destroying  its  wealth  by  millions.  Its  rebuilding 
is  absolutely  necessary  for  its  commercial  wants.  But  each  lot  of 
land  is  private  property — each  building  to  be  erected  thereon  will  be 
private  property.  Its  erection  is  for  private  use.  After  full  con- 
sideration it  was  decided  that  the  inhabitants  of  the  city  could  not  be 
taxed  to  raise  money  to  loan  to  the  sufferers  to  enable  them  to  re- 
build :  Lowell  v.  Boston,  Mass.  In  The  Commercial  Bank  v.  The 
City  oflola,  2  Dillon  353,  it  was  held  that  the  legislature  of  a  state 
had  no  authority  to  authorize  taxation  in  aid  of  private  enterprise 
Vol.  XXII.— 48 
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and  objects ;  municipal  bonds  issued  under  legislative  authority  to 
be  paid  by  taxation  as  a  bonus  or  donation  to  secure  the  location  or 
aid  in  the  erection  of  a  manufactory  or  foundry  owned  by  private 
individuals,  are  void  even  in  the  hands  of  owners  for  value. 

Contingent  and  incidental  benefits  may  arise  from  the  introduc- 
tion of  manufacturing  capital  whenever  the  enterprise  is  success- 
ful. But  the  reverse  may  equally  ensue,  and  the  enterprise  be- 
come an  injurious  failure.  The  inhabitants  of  a  town  cannot 
legally  be  taxed  to  raise  money  to  give  or  to  loan  to  individual:) 
or  corporations  for  private  purposes  on  account  of  any  supposed 
incidental  advantages  which  may  accrue  therefrom.  The  benefits 
are  precisely  those  arising  from  the  introduction  of  capital  or  labor, 
and  none  other.  It  matters  not  whether  it  be  the  building  of  the 
huge  factory  of  the  capitalist  or  the  cottage  of  the  laborer,  the 
benefits  are  the  same  in  kind  and  differ  only  in  degree.  There 
are  benefits  arising  from  the  introduction  of  capital  well  invested 
and  labor  well  employed;  but  they  are  of  the  same  nature  as 
those  arising  from  the  existent  capital  of  the  place  in  which  the 
incoming  capital  is  to  be  employed.  One  is  just  as  much  entitled 
to  protection  as  the  other,  and  no  more.  But  this  benefit,  what- 
ever it  may  be,  if  any,  arises  from  all  capital  and  all  labor,  and  as 
all  labor  and  capital  are  equally  entitled  to  equal  protection  accord- 
ing to  their  extent,  it  follows  that  equal  protection  to  all  leaves 
the  matter  as  it  found  it.  Hence,  it  is  universally  held  that  the 
incidental  benefits  of  capital  afford  no  justification  for  partial 
taxation. 

It  is  conceded  in  the  argument  that  towns  and  cities  cannot 
constitutionally  be  authorized  to  raise  by  taxation  money  lo  be 
given  away.  The  plaintiffs'  share  of  the  expenses  of  defendant 
town  for  all  public  purposes,  is  admitted  to  be  $309.75.  If  the 
town  was  empowered  to  raise  that  sum  to  give  the  plaintiffs,  it  is 
admitted  that  the  act  so  empowering  them  would  be  unconstitu- 
tional, for  if  the  town  may  raise  money  to  give  to  A.,  they  may 
do  the  same  for  B.,  and  so  on,  and  the  property  of  the  minority 
would  be  subject  to  the  will  of  the  majority.  But  the  remission 
of  the  tax  by  a  vote  of  the  town,  is  in  substance,  the  same  as  a 
gift.  What  matters  it  to  the  plaintiffs  or  the  defendant,  whether 
the  town  vote  to  give  $309.76  to  the  plaintiffs,  or  exempt  their 
property  from  its  just  and  proportional  tax  and  assess  the  amount 
of  such  exemption  upoa  the  remaining  estate  liable  to  taxation  ? 
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It  is  a  gift.  The  money  raised  by  the  rest  of  the  tax-payers  is 
raised  to  give  away,  and  if  it  may  be  done  for  these  plaintiffs  it 
may  be  done  for  any  other  inhabitant  as  well. 

But  there  are  other  and  grave  objections  to  the  constitution- 
ality of  the  statute  upon  which  the  plaintiffs  rely. 

By  the  Constitution,  article  9,  §  7,  *' while  the  public  expenses 
shall  be  assessed  on  polls  and  estates,  a  general  valuation  shall 
be  taken  at  least  once  in  ten  years." 

The  expenses  for  which  assessments  are  to  be  made  shall  be 
public,  those  appertaining  to  the  public  service.  No  authority  is 
given,  either  expressly  or  by  implication,  to  assess  for  merely 
private  purposes,  as  to  give  away  or  to  loan  to  individuals. 

By  Art.  9,  §  8,  "  all  taxes  upon  real  estate  assessed  by  au» 
thority  of  this  state,  shall  be  apportioned  and  assessed  equally  ac* 
cording  to  the  just  value  thereof."  Though  this  section  applies 
specially  to  real  estate,  yet  the  very  idea  of  taxation  implies  an 
equal  apportionment  and  assessment  upon  all  property  real  and 
personal  "according  to  its  just  value."  It  cannot  for  a  moment 
be  admitted  that  the  Constitution  authorizes  an  unequal  apportion^ 
ment  and  assessment  upon  real  and  personal  estate  without  any 
reference  to  its  just  value. 

The  power  to  impose  taxes  is  broad  and  liberal :  for  roads  that 
there  may  be  facilities  for  travel ;  for  schools  that  the  people  may 
be  educated;  for  libraries  that  their  means  of  improvement  may  be 
increased ;  for  the  poor  lest  they  may  suffer  from  want ;  for  the 
police  of  the  state ;  for  the  safety  of  the  public  and  that  crime 
may  be  detected,  for  the  courts  of  law,  that  individual  rights  may 
be  protected  and  enforced,  and  that  crime  when  proven  may  receive 
its  fitting  punishment;  in  fine,  for  any  and  all  purposes  which  in 
the  moat  liberal  sense  can  be  deemed  public.  "Taxation  having 
for  its  only  legitimate  object  the  raising  of  money  for  public  pur- 
poses and  the  proper  needs  of  government,  the  exaction  of  moneys 
from  the  citizens  for  other  purposes  is  not  a  proper  exercise  of  this 
power  and  must  therefore  be  unauthorized:"  Cooley  on  Consti- 
tutional Limitations  487. 

The  legislature  may  determine  the  amount  of  taxation  and 
select  the  objects.  They  may  exempt  by  general  and  uniform 
laws,  certain  descriptions  of  property  from  taxation,  and  lay  the 
burden  of  supporting  government  elsewhere. 

But  while  there  are  no  limits  in  the  amount  of  taxation  for 
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public  purposes,  nor  in  the  subject-matter  upon  which  it  may  be 
imposed,  the  requirements  that  it  shall  be  uniform  and  equal  upon 
the  valuations  made,  are  universal. 

The  general  tax  act  is  based  upon  the  whole  valuation  of  the 
state.  The  taxes  are  appointed  among  the  several  towns  in  the 
ratio  of  their  respective  valuations.  The  manufacturing  capital  to 
be  exempted  by  the  statute  is  included  in  the  valuation  of  the  town 
in  which  the  investment  is  made.  Whether  there  shall  be  an  ex- 
emption depends  upon  the  vote  of  the  town.  Now  it  is  for  the 
legislature  to  impose  taxes  and  to  exempt  from  taxation.  But 
exemption  from  taxation  includes  the  imposition  of  taxes.  To  the 
precise  extent  that  one  man's  estate  is  exempted  from  taxation,  to 
that  same  extent  is  there  an  imposition  of  the  amount  exempted 
upon  the  rest  of  the  inhabitants.  The  $309.75  of  which  the  plain- 
tiffs would  escape  the  payment  is  imposed  upon  the  rest  of  the  in- 
habitants. This  imposition  of  and  this  exemption  from  taxation  are 
by  the  town  and  not  by  the  legislature. 

To  have  uniformity  of  taxation  the  imposition  of  and  the  exemption 
from  taxation  must  be  by  one  and  the  same  authority — that  of  the 
legislature.  It  is  for  the  legislature  to  determine  upon  what  sub- 
ject-matter taxation  shall  be  imposed  upon  land,  upon  loans,  upon 
stock,  &c.,  but  the  subject-matter  once  fixed  the  rule  is  general  and 
applies  to  all  property  within  its  provisions.  So  it  may  relieve 
certain  species  of  property  from  taxation,  as  the  tools  of  the 
laborer,  the  churches  of  religious  societies ;  but  upon  the  non-ex- 
empted estate  the  t;axation  must  be  uniform  as  the  exemptions  are 
uniform.  It  cannot  be  pretended  that  it  would  b?  constitutional 
to  impose  a  tax  on  a  church  in  A.,  and  to  exempt  one  of  the  same 
cnaracter  in  B. ;  to  say  that  all  or  a  part  of  the  farms  in  the  former 
shall  be  subject  to  a  tax,  and  those  in  the  latter  be  free  therefrom. 

But  if  it  be  conceded  that  each  town  has  the  right  to  tax  part 
and  exempt  part  of  the  property  located  therein,  whatever  its  char- 
acter, uniformity  in  relation  to  the  subject-matter  as  well  as  to  the 
raiio  of  taxation  is  at  an  end. 

If  of  the  innumerable  varieties  of  manufacture  different  town? 
exempt  different  or  the  same  kind  of  manufactures,  the  utter  want 
of  uniformity  is  obvious.  The  cotton  manufacturer  in  one  town  is 
exempt,  while  in  the  next  the  woollen  manufacturer  pays  his  pro- 
portional share  of  the  public  burden.  Nor  is  this  all  ;  if  the  same 
kind  of  manufacture  has  been  heretofore  carried  on  as  is  propose<l 


Digitized  by  VjOOQ IC 


BRICK  CO.  V,  INHABITANTS  OF  BREWER.  741 

to  be  exempted  from  the  payment  of  taxes,  then  in  the  same  town 
in  case  of  exemption  will  be  seen  the  remarkable  spectacle  of 
two  manufacturers  engaged  in  the  same  industrial  pursuits,  the  one 
with  his  capital  freed  from  all  public  burdens,  the  other  bearing 
his  just  and  proportional  share.  The  larger  the  investment  of 
exempted  capital  the  heavier  the  burden  upon  the  non-exempted 
capital.  Of  two  competing  capitalists  in  the  same  branch  of  in- 
dustry, one  goes  into  the  market  with  goods  relieved  from  taxes, 
while  the  goods  of  the  other  bear  the  burden.  One  manufacturer 
is  taxed  for  his  own  estate  and  for  that  which  is  exempted,  to  re- 
lieve his  competing  neighbor,  and  to  enable  him  to  undersell  him 
in  the  common  market ;  and  that  is  precisely  the  relation  these  plain- 
tiffs bear  to  their  competing  brick-makers.  A  grosser  inequality  is 
hardly  conceivable. 

Nor  is  there  any  conceivable  benefit  to  any  one  from  this  injus- 
tice. The  town  voting,  the  exemption  will  be  one  in  which  the  pro- 
posed manufacture  therein  to  be  exempted  could  or  could  not  be 
advantageously  carried  on.  If  the  former,  the  very  principle  of 
self-interest  will  induce  such  manufacturer  to  establish  himself  in 
the  town  so  voting  without  the  inducement  of  such  vote.  It  would 
then  be  the  unnecessary  giving  of  money  to  one  whose  interests 
would  be  promoted  by  manufacturing  in  the  place  in  question.  It 
would  be  compelling  the  rest  of  the  inhabitants  to  add  to  the  gains 
of  a  capitalist  without  participation  therein.  If  otherwise,  and  the 
town  so  voting  is  an  injudicious  place  for  the  location  of  manufacto- 
ries to  be  exempted,  it  is  an  invitation  to  the  manufacturer  to  engage 
in  a  losing  business  with  a  proffer  to  bear  the  loss  to  the  extent  of 
the  exemption.     The  exemption  is  either  unnecessary  or  unwise. 

The  plaintiffs  have  only  paid  their  proportional  share  of  the 
taxes  in  the  defendant  town  according  to  its  valuation.  The  plain- 
tiffs are  not  entitled  to  recover.  To  permit  them  to  do  so  would 
be  to  approve  an  unconstitutional  taxation  for  private  purposes, 
and  to  sanction  a  system  which  would  destroy  all  uniformity  as  to 
the  property  upon  which  taxes  are  to  be  imposed,  and  all  equality 
as  to  the  ratio  so  far  as  regards  the  valuation.  It  can  never  be  ad- 
mitted that  the  constitution  of  this  state  permits  or  allows  the  tax- 
ation of  a  portion  of  its  citizens  for  the  private  benefit  of  a  chosen 
few,  and  that  the  taxes  raised  for  such  a  purpose  shall  be  assessed 
without  reference  to  uniformity  of  taxable  property  or  equality  of 
ratio. 
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It  becomes,  therefore,  entirely  unoecessary  to  consider  whether 
the  plaintiffs  by  the  terms  of  the  vote  are  or  are  not  within  the 
section  of  the  statute  under  which  they  claim  exemption  from  tax- 
ation. 

Plaintiffs  nonsuited. 


The  foregoing  opinion  embraces  much 
the  same  principles  and  views  as  that 
o(  Allen  Y,Ja If,  12  Am.  Law  Reg.  N.  S. 
4S1  ;  and  our  views  upon  the  general 
question  of  exercising  the  prerogative 
power  of  taxation  by  government,  state 
or  national,  in  any  form,  for  the  ad- 
vancement of  private  enterprises,  are 
there  so  fully  expressed  that  we  shall 
attempt  nothing  more  in  the  same  direc- 
tion which  our  comments  there  took. 
The  statute  in  the  present  case  seems  in 
nothing  different  from  the  one  there  con- 
sidered, except  that  here  it  is  general  and 
actually  provides  for  the  exemption  from 
taxation  of  all  manufacturing  establish- 
ments, &c.,  under  certain  conditions 
and  limitations,  one  of  which  is,  that 
the  towns  where  situate  should  approve 
the  same.  In  short,  it  seems  but  an 
f  ttempt  to  compass  the  same  result  at- 
tempted in  Allen  v.  Jayt  with  somewhat 
more  of  the  form  of  ordinary  legislation, 
and  thus  give  it  more  the  appearance 
of  legislation  and  less  that  of  a  decree  or 
license.  But  as  the  principle  is  the 
same,  we  need  spend  no  time  upon  the 
form.  The  essence  of  the  whole  pro- 
ceeding by  the  legislature  and  the  town 
is,  to  exempt  a  particular  manufacturing 
establishment,  together  with  its  eapital, 
from  all  taxation,  while  other  property 
should  remain  subject  to  taxation.  The 
effect  of  8uch  a  principle  would  be  to 
give  the  legislature  power  to  assess  all 
taxes  upon  any  particular  species  of 
property,  and  thus  render  it  valueless, 
or  in  other  words,  to  confiscate  it  for 
the  public  good,  or  convenience,  or 
whim,  as  the  case  may  be.  We  have 
no  occasion  here  to  discuss  the  general 
power  of  taxation  in  free  governments, 


where  there  is  no  constitutional  res- 
triction. It  may  be  conceded,  perhaps, 
that  as  this  is  a  function  of  the  law- 
making power,  where  there  is  no  res- 
triction in  the  organic  law,  it  muiti 
be  unlimited,  except  what  limitation 
results  from  the  very  nature  of  the 
function  or  the  import  of  the  term  taxa- 
tion, which  is  an  orderly  let  if  of  money 
upon  persons  or  property,  or  Ivoth.  This 
might  be  sufi)cient  to  restrain  the  legis- 
lature from  making  a  mere  arbitrary 
levy  upon  the  property  or  person  of  one 
while  exempting  others  in  the  same 
situation.  But  it  seems  to  us  more  ques- 
tionable whether,  allowing  the  Mate 
legislature  the  same  omnipotent  Iegi»Ja- 
tive  power  whjch  has  always  been  ac- 
corded to  the  British  Parliament,  and 
we  see  no  good  reason  why  we  should 
not,  in  the  absence  of  all  restriction  in 
the  organic  law,  we  should  not  be  driven 
to  the  conclusion  that  such  supreme 
legislative  authority  may,  for  reaf^ons 
satisfactory  to  them,  exempt  such  busi- 
ness as  they  deem  specially  contributing 
their  share  of  the  public  burdens  in  other 
modes,  from  further  taxation  for  that 
purpose.     This  may  possibly  be  so. 

But  all  the  American  states  have 
written  constitutions,  or  something  which 
they  regard  as  an  organic  law,  restrain- 
ing in  certain  particulars  the  omnipotence 
of  the  legislative  power.  And  there  is 
nothing  more  obvious  in  all  of  these 
constitutions,  as  a  general  thing,  than 
the  effort  to  hinder  and  prohibit  all 
legislative  devices  for  the  unequal  appro- 
priation of  private  property  for  the  public 
use.  1.  This  is  done  by  requiring  full 
compensation  when  the  property  is  taken 
under   the   power  of  eminent  domain. 
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Tins  is  mo9X  seiluloasly  gaarded  by  the  tion  of  gorernment  more  rital  to  liberty 

ni(»st  specitic  and  stringent  provisions  in  or  more  liable  to  abuse.    The  appalling 

nearly  all  the  written  constitutions  of  injustice  which  may  be  practised  under 

the  states.     2.  By  most  of  these  written  such  a  law  as  the  one  brought  in  ques- 

constitutions  of  the  states  it  is  expressly  tion  here  is  very  justly  exposed  in  the 

provided,  as  in  that  of  Maine,  that  all  able  opinion  of  the  learned  Chief  Justice, 

taxes  shall  be  assessed  and  apportioned  and  we  forbear  any  attempt  to  add  to  it. 

equally  upon  the  polls  and  ratable  pro-  The  country  have  great  cause  for  thnnk- 

perty,  nccordinf^  to  its  just  value.     In  fulness  when  the  courts  oppose  such  firm 

many  of  the  state  constitutions  the  pro-  and  just  resistance  to   the   attempts  of 

vision  for  equal  taxation  of  all  property  interested  parties  to  induce  the  lej^isla- 

is  »till  more  carefully  defined.     But  in  ture  to  usurp,  for  the  bepefit  of  such 

all  the  purpose  is  the  same,  to  secure  all  parties,  those  arbitrary  modes  of  distri- 

the   inhtihitants  of  the   state  from   un-  buting  unequal  favors  through  the  abuse 

equal  and  unjust  discrimination  in  the  of  the  power  of  taxation, 
assessment  of    taxes.     It   requires    no  I.  F.  R» 

argument  to  show  that  there  is  no  funo- 


Court  of  Appeals  of  Kentucky. 

JOSIAH  MOXLEY,  Appellant,  v,  C.  G.  RAGUN  bt  al.,  Appellees. 

A  debtor  cannot  by  an  executory  contract,  such  as  a  stipulation  in  a  promissory 
note,  waive  the  benefit  of  the  state  exemption  laws,  so  as  to  estop  himself  from 
subsequently  claiming  the  exemption. 

The  appellant  Moxley  being  largely  indebted,  executed  a  convey- 
ance to  Hugh  Bristow,  in  trust,  of  all  his  estate,  consisting  of  land 
and  personalty,  for  the  payment  of  his  debts,  reserving  to  himself 
by  the  terms  of  the  deed  such  property  only  as  was  bylaw  exempt 
from  execution.  The  trustee  procood^^d  to  sell  the  property  by  vir- 
tue of  the  trust,  leaving  set  apart  to  the  appellant  such  articles  of 
property  as  were  by  law  exempt  from  sale,  the  latter  being  at  the 
time  a  housekeeper  with  a  family  and  entitled  to  the  exemption. 
The  appellee  Maupin  was  a  creditor  of  the  appellant,  holding  his 
note  for  §638  in  the  following  terms : — 

?683.38.  Mt.  Sterling,  Ky. 

Nov.  1st  1871. 
One  day  after' date  I  promise  to  pay  to  the  order  of  Daniel 
Maupin,  five  hundred  and  thirty-three  dollars,  without  defalcation 
or  discount,  for  value  received,  and  without  any  relief  whatever 
from  the  appraisement,  exemption  or  valuation  laws  of  the  state 
of  Kentucky,  to  bear  ten  per  cent,  interest  from  this  date. 

JOSIAH   MoXLEY. 
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Upon  this  note  Maupin  obtained  a  judgment  and  had  h  is  execu< 
tion  issued,  that  was  levied  by  the  sheriflF'on  this  exempted  property. 
The  sheriff  refusing  to  sell,  he  was  indemnified  by  Maupin  and  re- 
quired to  make  the  sale.  Before  the  sale  took  place  this  action 
was  instituted  by  the  appellant  to  recover  the  property. 

Wm.  H,  Holt  and  ThomasTumer^  for  the  appellant. 

Breckenridge  ^  Buckner^  for  the  appellees. 

The  opinion  of  the  court  was  delivered  by 

Pryor,  J. — The  only  question  presented  by  the  record  is,  can  a 
debtor,  by  the  execution  of  a  note  containing  such  stipulations  as 
in  this  case,  waive  the  benefit  of  the  law  exempting  certain  pro- 
perty from  execution,  so  as  to  preclude  him  from  afterwards  as- 
serting his  right  to  it. 

It  is  well  settled  that  a  debtor  may  sell  his  personal  property 
exempt  from  execution,  either  in  payment  of  a  debt  or  for  any  other 
valuable  consideration,  so  as  to  vest  in  the  purchaser  the  absolute 
title,  or  even  to  mortgage  it,  which  is  in  effect  a  sale,  to  secure  the 
payment  of  a  debt. 

There  is  an  essential  difference,  however,  between  an  executed 
contract  by  which  the  owner  is  divested  of  title,  and  an  executory 
agreement  by  which  the  debtor  merely  promises  that  in  the  future 
he  will  not  take  advantage  of  or  claim  the  benefits  of  a  particular 
statute. 

Executory  agreements  are  generally  enforced,  and  as  much  ob- 
ligatory on  parties  as  if  in  fact  executed  ;  but  there  are  exceptions 
to  this  general  rule.  No  one  in  this  state  is  entitled  to  the  bene- 
fit of  the  exemption  laws  but  a  housekeeper  with  afamily  ;  ai»d  the 
legislature  certaii»ly  intemled  by  the  enactment  of  such  laws  to  pro- 
vide more  for  the  dependent  family  of  the  debtor  than  the  debtor 
himself  Every  honest  man  has  a  desire  to  fulfil  all  his  obligations, 
and  such  are  always  willing  to  comply  with  the  demands  of  a  cred- 
itor by  giving  to  the  latter  any  assurance  he  may  exact  as  an  evi- 
dence of  his  intention  to  pay  his  debt.  The  Ijiw  in  its  wisdom 
for  the  poor  and  needy  has  said  that  certain  property  shall  not  be 
liable  for  debt,  not  so  much  to  relieve  the  debtor  as  to  protect  his 
family  against  such  improvident  acts  as  reduce  the  family  to  want. 

Such  is  the  policy  of  the  law ;  and  this  contract  was  made  not 
only  in  disregard  of  this  policy  but  to  annul  the  law  itself,  so  far 
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as  it  affected  the  debt  sought  to  be  recovered.  If  such  a  contract 
is  upheld,  the  exemption  law  of  the  state  would  be  a  blank  upon  the 
statute  book,  and  deprive  the  destitute  of  all  claim  they  have  to  its 
beneficent  provisions.  Suppose  one  should  agree  with  his  creditor 
that  he  would  never  take  the  benefit  of  the  bankrupt  law,  or  that 
if  he  failed  to  pay  a  debt  due  on  a  certain  day  that  his  land  should 
be  forfeited  and  never  after  subject  to  redemption, — can  it  be  pre- 
tended that  such  contracts  could  be  enforced?  The  stipulations 
contained  in  the  note  vested  the  appellee  with  neither  the  right  to 
the  property  nor  the  right  to  the  possession  of  it ;  nor  can  its  recitals 
work  an  estoppel,  as  the  one  party  knew  or  is  presumed  to  have 
known  as  much  of  the  law  with  reference  to  such  a  contract  as  the 
other.  The  agreement  to  waive  this  right  is  illegal  and  void. 
As  said  by  Denio,  J.,  in  the  case  of  Knutler  v.  Neivcomb^  **  the 
law  does  not  permit  its  process  to  be  used  to  accomplish  ends  which 
its  policy  forbids,  though  the  parties  may  by  a  prospective  contract 
agree  to  such  use  :*'     31  Barbour  170  ;  9  Howard  547. 

The  court  below  should  have  told  the  jury  that  this  attempted 
waiver  on  the  part  of  appellant  was  void  ;  and  having  refused  to  do 
80,  the  judgment  is  reversed  and  the  cause  remanded  with  directions 
to  award  the  appellant  a  new  trial. 


We  have  read  the  foregoing  opinion 
with  interest,  not  only  on  account  of  the 
natural  and  perspicuous  manner  in 
which  the  question  is  presented,  hut  es- 
pecially on  account  of  the  interest  of  the 
question  itself.  At  first  view  one  would 
naturnlly  incline  to  uphold  the  contract 
made  by  the  debtor  at  the  time  he  be- 
came such,  that  aU  his  property,  whether 
exempt  from  execution  or  not,  should 
be  held  liable  for  the  payment  of  the 
debt.  Thi»  beinjc  the  contract,  it  will 
prevail  until  some  reason  appears  why 
it  should  not.  And  this  burden  is 
thrown  upon  the  debtor.  Any  reason 
which  he  may  urge  will  naturally  have 
a  suspicious  look,  cominp  from  such  a 
source,  and  being  adduced  to  establish 
his  right  to  violate  his  own  contract, 
freely  made  and  upon  full  consideration. 
There  should  be  sometliing  very  clear 
and    unanswerable   urged   in   favor   of 


such  a  course,  before  the  courts  will  feel 
prepared  to  adopt  it. 

It  is  somewhat  questionable  how  far 
the  ground  assumed  in  the  opinion,  that 
these  exemptions  of  property  of  the 
debtor  from  final  process  in  the  collec- 
tion of  debts,  are  to  be  regarded  as 
something  more  sacred  than  personal 
exemptions,  which  the  debtor  might 
waive ;  and  that  they  form  a  kind  of 
policy  of  the  law  for  the  support  of  the 
families  of  householders,  will  bear  full 
examination.  It  seems  very  rlcar,  from 
the  adjudged  cases,  Dow  v.  Chpnfy^  103 
Mass.  181,  and  from  the  constant  prac- 
tice in  most  of  the  states,  that  the  bene- 
fits of  such  exemptions  may  be  waived 
by  the  debtor,  if  done  in  the  present 
tense,  by  way  of  executed  contract, 
which  could  not  be  done  if  against  the 
policy  of  the  law.  It  has  been  every 
day's  practice  throughout  New  England, 
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while  the  old  **grab"  law,  as  it  was 
called,  of  attachment  of  property  upon 
mesne  process  existed,  for  the  debtor  to 
offer  his  exempted  property  to  the  officer 
by  way  of  attachment,  in  order  to  save 
the  necessity  of  finding  bail  for  the  sur- 
render of  the  body,  which  the  process 
required  the  officer  to  arrest,  in  default 
of  property  sufficient  to  secure  the  debt. 
And  most  of  the  homestead  exemptions 
allow  the  debtor  to  mortgage  the  same 
by  the  consent  of  the  wife,  which  could 
not  be  done  if  the  law  held  it  sacred  for 
the  support  of  the  family.  And  the  de- 
fence of  the  Statute  of  Limitations  or 
a  discharge  in  bankruptcy,  and  all  simi- 
lar defences,  may  be  waived  by  a  new 
promise.  Unlcs:*  the  decision  can  be 
supported  upon  some  principle  distinct 
f^om  this,  it  is  clearly  not  maintainable. 
But  it  seems  to  us  that  the  decision  is 
neverthele^ts  sound,  and  the  only  one 
which  the  law  should  sanction.  We 
think  this  kind  of  executory  contract,  by 
which  the  debtor  is  made  to  promise  in 
advance  that  he  will  not  exercise  his 
legal  rights  in  regard  to  the  collection 
of  a  particular  debt,  where  he  cannot 
possibly  form  any  just  opinion  how  he 
will  be  situated  when  the  time  arrives 
for  the  exercise  of  such  rights,  must  be 
regarded  as  made  under  a  species  of  du- 
ress ;  for  if  one  mode  of  escaping  from 
the  payment  of  a  debt  may  be  effectually 
surrendered  in  this  mode,  so  may  any 
other  privilege  which  the  law  allows 
honest  but  unfortunate  poor  debtors. 
He  may  with  equal  propriety  waive  the 
benefit  of  the  poor  debtor's  oath,  or 
obtaining  or  claiming  the  benefit  of  a 
discharge  in  bankruptcy  or  insolvency, 
or  even  defending  the  claim  when  sued, 
which,  no  doubt  he  may  do,  when  the 
time  arrives,  but  can  he  do  it  in  advance  ? 
In  short,  the  upholding  of  such  con- 
tracts will  be  to  allow  creditors  to  vir- 
tually enslave  their  debtors,  and  this 
the  law  of  course  will  never  favor.   The 


question  of  the  validity  of  this  contract 
is  much  like  many  others  which  the  law 
will  not  allow  creditors  and  debtors  to 
make.  Thus  it  has  been  long  settled 
that  the  debtor  cannot  by  any  form  of 
contract  bind  himself  to  waive  or  release 
in  futuro  any  equity  of  redemption  he 
may  have  in  mortgaged  premises,  after 
failure  to  pay  the  mortgage-debt  at  the 
time  it  falls  due,  which  he  may  clearly 
do  after  the  equity  accrues.  And  the  same 
is  true  in  regard  to  the  payment  of  usu- 
rious interest,  and  in  regard  to  the  sale  of 
expectancies  by  heirs  at  law.  And  there 
are  some  other  instances  where  the  law 
refuses  to  uphold  the  contract  between 
debtor  and  creditor  on  the  ground  of  the 
unequal  circumstances  in  which  they 
are  placed  and  the  great  facility  thereby 
afforded  for  the  creditor  to  gain  an 
unjust  advantage  over  his  oppressed 
debtor.  It  seems  to  ns  that  the  contract 
in  the  present  case,  whereby  the  debtor 
agrees  in  advance  to  waive  any  exemption 
of  property  from  the  payment  of  his  debts 
in  favor  of  this  particular  creditor,  must 
be  regarded  as  made  by  parties  standing 
in  such  unequal  relations,  and  also  that  it 
is  of  a  character  so  liable  to  general 
abase  by  creditors,  that  it  cannot  pro- 
perly be  upheld  by  the  coorts.  We  have 
not  deemed  it  necessary  to  refer  to  any 
decisions  upon  analogous  subjects.  The 
principle  is  a  very  familiar  one  to  the 
profession,  and  the  only  difficulty  is  to 
determine  how  far  the  present  case  comes 
within  it.  If  so,  it  was  clearly  well  de- 
cided. The  only  question  here  is  how 
far  the  law  will  shield  the  debtor  from 
the  effect  of  a  contract,  in  advance,  to 
waive  his  legal  rights,  when  they  shall 
accrue.  One  may  give  his  creditor  a 
power  to  enter  up  judgment  on  his  claim, 
at  any  specified  time,  and  some  will  re- 
gard this  contract  as  of  that  nature. 
An  agreement  not  to  move  to  set  aside 
the  execution  would  seem  somewhat  dif- 
ferent. I.  F.  B. 
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Supreme  Court  of  Illinois. 
LANGABER  v.  FAIRBURY,  &c.,  R.  R.  CO. 

Although  Sunday  is  dies  non  jaridicus  at  the  common  law,  and  although  the 
statute  of  Illinois  prohibiu  all  secular  employment  on  that  day,  yet  in  special  cases 
where  public  policy  or  the  prevention  of  irremediable  wrong  requires  it,  the  courts 
may  sit  on  that  day  and  issue  process. 

An  injunction  issued  on  Sunday  to  prevent  a  railroad  company  from  taking 
posiiession  of  a  public  street  in  a  town,  without  having  made  compensation  to 
property-owners  who  would  be  ii\jured  thereby,  sustained. 

This  was  an  appeal  from  a  decree  of  the  Circuit  Court  of  Liv- 
ingston county,  dissolving  an  injunction  and  dismissing  a  bill  in 
equity.     The  facts  appear  in  the  opinion. 

A.  E.  Harding,  for  appellant. 

Ingersoll,  Payson  and  JV.  J.  PilUhury,  for  appellees. 

The  opinion  of  the  court  was  delivered  by 

Breesb,  C.  J. — This  is  a  bill  in  chancery  praying  for  a  writ 
of  injunction  to  restrain  theFairbury,  Pontiacand  North  Western 
Railway  Company  from  taking  possession  of  one  of  the  principal 
streets  (Walnut),  in  the  incorporated  town  of  Fairbury,  for  the 
purpose  of  grading,  tying  and  ironing  the  same  for  the  track  of 
their  railroad.  The  bill  is  filed  by  a  large  property-owner  on  the 
street  to  be  taken  by  the  railway,  and  it  alleges  that  the  company, 
immediately  after  twelve  o'clock  of  the  night  of  Saturday,  with  a 
large  force  of  men  had  taken  violent  possession  of  the  street,  for 
the  express  and  avowed  purpose  of  finishing  their  track  through 
its  entire  length  before  the  next  Monday  morning,  and  that  they 
tad  selected  Sunday  for  the  work  for  the  express  purpose  of 
evading  an  injunction,  and  avoiding  the  process  of  court,  and  for 
the  purpose  of  obtaining  and  holding  the  street  without  paying  for 
it,  or  the  damages  thereby  occasioned  to  the  property-owners  upt>n 
it.  That  the  company  has  not  paid  or  offered  to  pay  anything  to 
any  person  injured  by  the  proposed  occupancy  of  that  street,  nor 
taken  any  steps  or  measures  to  estimate  the  damages,  or  have  the 
same  assessed  in  pursuance  of  law.  It  is  also  alleged  the  company 
is  wholly  insolvent,  and  if  it  is  permitted  to  take  possession,  control 
and  use  that  street  for  the  purpose  of  operating  its  trains  over 
the  same,  without  paying  complainant  the  damages  he  will  sustain 
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in  consequence  thereof,  he  will  be  without  rerncly  in  the  premises, 
and  will  absolutely  lose  at  least  one-half  the  value  of  his  property 
in  consequence  thereof,  and  that  the  grading  for  railway  purposes 
will  greatly  injure  the  street  and  coniplainant's  property,  and 
unless  the  company,  the  contractors,  and  their  agents  and  servants 
are  restrained  by  injunction  issued  forthwith,  the  road  will  he 
finished  through  the  street  to-day,  Sunday,  and  that  the  company 
and  its  contractors  are  doing  the  work  on  this  day,  Sunday,  in 
order  to  avoid  paying  complainant  his  damages,  and  to  defraud 
him  out  of  the  same,  which  they  will  accomplish  successfully 
unless  immediately  enjoined  by  process  of  the  court. 

This  bill  was  presented  to  the  master  in  chancery  in  the  absence 
of  the  Circuit  Judge  on  Sunday  ;  the  writ  of  injunction  was  ordered 
by  the  master  on  that  day,  and  issued  by  the  clerk,  and  served  by 
the  sheriff  on  the  same  day.  At  the  September  Term  following,  a 
motion  was  made  to  quash  the  writ,  which  was  allowed  and  the 
bill  dismissed. 

Complainant  brings  the  record  here  by  writ  of  error,  and 
assigns  this  action  of  the  court  as  error.  The  bill  on  its  face 
presents  strong  grounds  for  the  interference  of  a  court  of  chancery, 
and  justifies  the  ordering  and  issuing  of  a  writ  of  injunction. 
But  the  defendant  insists  if  this  be  so,  no  valid  writ  could  issue 
on  Sunday.  He  insists  that  the  order  of  the  master  in  chancery 
being  made  on  Sunday  was  void,  for  the  reason  that  it  was  a 
judicial  act,  and  Sunday  is  not  a  judicial  day. 

As  a  general  proposition  it  may  be  conceded  Sunday  is  not  a 
day  in  law  for  proceedings,  contract,  &c. :  2  Inst.  264.  Anciently, 
however,  courts  of  justice  did  sit  on  Sunday.  The  early  Chris- 
tians of  the  sixth  century,  and  before,  used  all  days  alike  for 
hearing  of  causes,  not  sparing  the  Sunday  itself;  but  in  the  year 
517,  a  canon  was  promulgated  exempting  Sundays.  Other  canons 
were  adopted  in  subsequent  years,  exempting  other  days,  which 
were  all  revised  and  adopted  by  the  Saxon  kings,  and  all  con- 
fiiincl  by  William  the  Conqueror  and  Henry  the  Second,  and 
111  that  way  became  a  part  of  the  common  law  of  England: 
Swann  v.  Broome^  3  Burr.  1595.  By  the  canons  of  the  church 
Sunday  was  decreed  dies  non  juridicus^  and  by  the  same  canons 
other  days  were  declared  unjuridical,  as  the  day  of  the  Purification 
of  the  Blessed  Virgin  Mary,  the  feast  of  the  Ascension,  the  feast 
of  St.  John  the  Baptist,   and  All  Saints  and  All  Souls  days. 
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These  were  as  much  utijuridical  days  as  Sunday,  yet  the  most 
devoted  admirer  of  the  common  law  would  not  hesitate  to  say  that 
the  proceedings  of  a  court  of  justice  in  this  state  on  either  of  those 
days  would  be  valid.  Yet  by  the  common  law  no  valid  judicial 
act  could  be  performed  on  either  of  those  days.  Why,  then,  if 
such  an  act  can  be  done  and  have  binding  force  on  these  unju  lie  nl 
days  in  this  state,  should  not  equal  eflScacy  be  accorded  to  tli  • 
same  act  if  done  on  the  other  unjudicial  day,  viz. :  Sunday?  It 
is  answered  that  secular  employment  of  any  kind  is  prohibited  by 
our  criminal  code,  and  reference  is  made  to  section  144. 

We  had  occasion,  in  Johnt^on  v.  The  People,  31  111.  4G9,  to 
express  briefly  our  views  of  this  question,  the  case  being  one  where 
a  recognisance  had  been  taken  by  a  magistrate  on  Sundsiy,  from 
which  the  cognisor  sought  to  be  discharged,  on  the  ground  that 
having  been  taken  on  Sunday,  and  being  a  judicial  act,  it  was 
void  and  of  no  effect.  This  court  said,  generally  judicial  acts 
cannot  be  performed  on  Sunday,  but  the  recognisance  was  held  to 
be  valid  and  no  violation  of  the  section  reforre  1  to.  That  we 
were  to  understand  by  the  word  "  necessity*'  not  a  physical  and 
absolute  necessity,  but  the  moral  fittioss  pr  propriety  of  the  work 
done  under  the  circumstances  of  each  particular  case ;  that  any 
work,  therefore,  necessary  to  be  done  to  secure  the  public  safety 
by  the  safe-keeping  of  a  felon,  or  delivering  him  to  bail,  must 
come  within  the  true  meaning  of  the  exception  in  the  statute;  that 
neither  the  peace  or  good  order  of  society  was  disturbed  by  such  a 
proceeding,  as  it  may  be,  and  usually  is,  silently  conducted.  The 
notion  that  Sunday  is  a  day  so  sacred  that  no  judicial  act  can  be 
performed,  had  its  origin  with  ecclesiastics  of  an  unenlightened 
age,  and  rests  upon  no  substantial  basis ;  and  if  it  is  the  doctrine 
of  the  common  law,  it  need  not  have  application  here,  in  this  day 
of  thought  and  increased  enlightenment.  Men  are  freer  now  than 
then,  and  are  permitted  to  regard  acts  as  innocent  and  harmless 
which  were  then  deemed  sacrilegious  and  worthy  of  anathema.  So 
'ong  as  our  own  statute  is  not  violated,  so  long  as  nothing  is  done 
which  it  forbids,  there  can  be  no  reasonable  ground  for  complaint. 

There  is  nothing  in  our  constitution  of  government  inhibiting 
the  General  Assembly  from  declaring  Sunday  to  be  dies  Juridicus. 
One  step  has  been  taken  in  that  direction,  by  providing,  by  law, 
as  follows  :  On  proof  being  made  before  any  judge  or  justice  of 
the  peace,  or  clerk  of  the  Circuit  Court  A\iihin  this  state,  that  a 
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debtor  is  actually  absconding  or  concealed,  or  stands  in  defiance 
of  an  oflScer  duly  authorized  to  arrest  him  on  civil  process,  or  has 
departed  this  state  with  the  intention  of  having  his  effects  and 
personal  estate  removed  out  of  the  state,  or  intends  to  depart  with 
such  intention,  it  shall  be  lawful  for  the  clerk  to  issue  and  the 
sheriff  or  other  officer  to  serve  an  attachment  against  such  debtor 
on  a  Sunday  or  any  other  day,  as  is  directed  in  this  chapter :  R. 
S.  1845,  ch.  9,  sect.  27. 

Here  this  dies  non  juridicus  was  selected  by  the  railroad  corn- 
pa- ly  as  the  proper  day  to  commit  a  great  outrage  upon  private 
and  public  rights,  believing  that  the  arm  of  the  law  could  not 
be  extended  on  that  day  to  arrest  them  in  their  high-handed 
and  unlawful  design.  To  the  complainants,  the  acts  they  were 
organized  to  perpetrate  on  that  day,  were  fraught  with  irrepa- 
rable injury.  Feeble  indeed  would  be  the  judicial  arm  if  it  could 
not  reach  such  miscreants.  To  save  a  debt  of  twenty  dollars, 
judicial  acts  can  be  performed  on  Sunday,  and  ministerial  as  well. 
To  prevent  the  ruin  of  an  individual  such  an  act  must  not  be  done. 
Lame  and  impotent  conclusion.  In  Comyn's  Digest,  title  "  Temp." 
under  the  head  die%  non  juridiciLS^  it  is  said  the  Chancery  is  always 
open.  So  the  Exchequer  may  sit  upon  a  Sunday,  or  out  of  term  : 
p.  883  (c.  5).  There  is  nothing,  to  an  intelligent  mind,  revolting 
in  this.  Suppose,  in  times  of  high  political  excitement,  a  citizen 
is  indicted  for  treason,  and  judgment  of  death  pronounced  against 
him  by  a  servile  judge,  who,  not  a  slave  of  the  crown,  as  were 
Trevelyan,  Scroggs  and  Jeffries,  but  yet  the  slave  of  an  enraged 
populace,  on  an  indictment  never  returned  into  court  or  found  by 
a  grand  jury,  and  defective  in  every  essential,  and  this  judgment 
pronounced  on  Saturday,  and  the  time  of  his  execution  fixed  on 
the  following  Monday.  To  arrest  this  proposed  judicial  murder, 
an  application  is  made  to  a  member  of  the  appellate  court  on  the 
intervening  Sabbath; — who  would  justify  the  judge  should  he  fold 
his  arms,  and  on  the  plea  the  day  was  not  a  judicial  day,  suffer 
the  victim  to  be  led  to  execution  ?  The  necessity  of  the  case 
would  be  the  law  of  the  case.  The  judge  who  has  no  respect  for 
this  principle  is  unworthy  the  ermine,  and  an  unfit  conservator  of 
the  rights  of  the  citizen.  The  case  before  us  is  not  one  of  life  or 
death,  but  involves  irreparable  injury  to  property.  An  imperious 
necessity  demanded  the  prompt  interposition  of  chancery.     On 
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that  principle  the  act  is  fully  justified.     This  is  the  dictate  of 
right,  of  reason,  of  common  justice  and  common  sense. 

The  decree  of  the  court  below,  quashing  the  writ  of  injunction 
and  dismissing  the  bill,  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


Dies  dominicus  non  ent  jur idiots  is  the 
undisputed  maxim  of  the  common  law  : 
Swan  Y.  Droomey  3  Burrow  1595.  On 
the  other  hand  there  is  high  authority 
for  the  position  that  all  acts  of  a  non- 
judicial nature,  including  contracts,  are 
equally  valid  at  all  limes,  unless  forbid- 
den by  express  statute:  MachaUey*s 
Case,  9  Rep.  66  b  ;  Waite  v.  Hundred  of 
Stoke,  Cro.  Jac.  496  ;  Story  v.  EUioU, 
8  Cowen  27  ;  Kepner  v.  Keefer,  6  Watts 
231  ;  Johnson  v.  Day,  17  Pick.  106; 
Bloom  Y.  Richards,  3  Ohio  St.  887.  In 
the  case  before  us  it  is  admitted  as  a 
general  proposition  that  Sunday  is  not 
a  judicial  day,  and  that  judicial  acts 
performed  at  that  time  are  therefore 
void.  But  it  is  further  said:  "The 
notion  that  Sunday  is  a  day  so  sacred 
that  no  judicial  act  can  be  performed 
•  *  *  rests  upon  no  substantial  basis." 
And  the  conclusion  is  finally  reached 
that  a  judicial  act  upon  a  non-judicial 
day  is  fully  justified  when  demanded  by 
an  imperious  necessity.  **  The  necessity 
of  the  case  would  be  the  law  of  the 
case."  In  Swan  v.  Broome  (supra),  it 
was  determined  that  if  a  writ  of  sum- 
mons in  common  recovery  be  returned 
on  Sunday  and  vouchee  dies  on  that  day, 
the  recovery  is  bad.  Mansfield  ex- 
pressing regret  at  being  obliged  to  re- 
verse a  common  recovery  upon  such  an 
objection,  and  declaring  that  he  had 
strujr^led  hard  to  find  legal  means  by 
which  it  could  be  supported. 

The  authorities  are  conflicting  as  to 
whether  the  verdict  of  a  jury  falls  within 
the  prohibition  of  the  common  law.  It 
certainly  presents  an  anomalous  case, 
and  there  seems  to  be  much  force  in  the 
argument  that  to  deny  a  jury  the  privi- 


lege  of  sealing  a  verdict  and  departing; 
to  their  homes  upon  a  Sunday,  is  in 
effect,  as  far  as  those  twelve  men  are 
concerned  and  their  legal  custodians,  to 
defeat  the  purpose  of  the  law,  and  need- 
lessly to  deprive  them  of  the  religious 
and  social  advantages  of  the  day  :  Huide- 
koper  V.  Cotton,  3  Watts  59  ;  Hiller  v. 
English,  4  Strob.  486  ;  True  v.  Plumley, 
36  Me.  466  ;  Baxter  v.  The  People,  3 
Gil.  (111.)  384.  Contra,  Davis  v.  Fish,  1 
Greene  (Iowa)  406  5  Shaw  v.  Mc Combs, 
2  Bay  232. 

Again ,  there  are  contradictory  opinions 
as  to  the  validity  of  an  award  rendered 
af^er  the  Sabbath  had  set  in.  In  Story 
V.  Elliot,  8  Cowen  27,  it  was  held  to  be 
a  judicial  act,  and  of  a  consequence 
void.  But  in  Sargeant  v.  Bvtts,  21  "Ver- 
mont 99,  an  award  was  sustained  which 
had  been  determined  after  Saturday  night 
had  faded  into  Sunday  morning.  In  all 
these  cases  it  would  appear  the  con- 
sideration of  the  verdict  or  dcliberution 
upon  the  award  had  l>egun  prior  to  the 
coming  of  the  Sabbath. 

In  Johnson  v.  The  People,  31  111.  473, 
the  court  whose  decision  we  are  now 
considering,  and  speaking  by  the  same 
judge,  held  a  recognisance  entered  into 
upon  a  Sunday  legal,  as  it  wanted  nearly 
all  the  requi.sites  of  a  judicial  proceed- 
ing, and  was  justified  by  a  lawful  neces- 
sity. 

The  conclusion  in  the  present  case 
goes  to  the  length  that  an  act  eminently 
judicial  in  its  nature,  will  be  fully  jus- 
tified even  upon  a  Sunday,  when  im- 
pelled by  overruling  necessity.  This  de- 
termination seems  to  have  been  reached 
without  the  aid  of  any  direct  authority 
or  special  statute,  and  by  a  course  of 
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reasoning  that  can  scarcelj  be  said  to  be 
entirely  beyond  criticism.  Even  though 
it  be  admitted  that  the  common-law  rules 
in  relation  to  non-judicial  days  are 
founded  upon  ancient  canons  of  the 
church,  yet  the  argument  certainly  proves 
too  much  when  it  is  urged  that  the  Chris- 
tian Sunday  and  the  forgotten  feast  days 
of  the  churcli  stand  upon  an  equal  footing, 
else  why  justify  the  act  upon  the  ground 
of  necessity  ?  Tiie  court  further  asserts, 
however,  that  if  it  controverts  the  com- 
mon law,  the  rule  of  that  system  need 
have  no  application.  "So  long  as  our 
own  statute,"  it  says,  **  is  not  violated, 
80  long  as  nothing  is  done  which  it  for- 
bids, there  can  be  no  reasonable  ground 
for  complaint.*'  In  answer  to  this  it 
can  only  be  said  that  the  common  law 
of  England  has  been  adopted  by  express 
statute,  ''  so  far  as  the  same  is  applicable 
and  of  a  general  nature,  and  all  statutes 
or  acts  of  the  British  Parliament  made 
in  aid  of  and  to  supply  the  defects  of 
the  common  law,  prior  to  the  4th  year 
of  James  the  First,"  are  made  a  rule 
of  decision,  and  declared  to  be  of  full 
force  until  repealed  by  legislative  au- 
thority :  Gross's  Dig.  R.  S.  of  111.  416, 
sec.  1. 

And  in  Baxter  y.  TTie  People,  3  Gil. 
(111.)  384,  it  was  laid  down  :  **  That 
courts  have  no  right  to  pronounce  a  judg- 
ment, or  do  any  other  act  strictly  ju- 
dicial on  Sunday,  unless  expressly  au- 


thorized by  statute,  seems  to  be  too  well 
settled  to  admit  of  a  doubt  by  the  de- 
cisions in  England  and  in  this  country." 
The  attempt  is  made  to  cover  the  excep- 
tion by  a  statute  authorizing  certain  pro- 
ceedings in  exceptional  cases ;  but  as- 
suredly that  statute  did  not  embrace  the 
exception  in  terms,  and  being  in  dero- 
gation of  the  common  law  was  too  ine- 
Irstic  to  extend  to  the  case  by  any  ju- 
dicial stretching.  The  facts  as  stated 
present  a  case  of  great  hardship,  but  can 
it  be  said  the  remedy  alone  was  to  be 
found  in  disregarding  the  established 
rule  of  the  common  law?  There  was 
a  statute  rendering  all  servile  labor 
criminal  upon  that  day — as  soon  as  a 
laborer  raised  his  pick  he  had  become 
iimenable  to  the  police,  and  could  have 
been  immediately  deprived  of  his  liberty, 
and  rendered  secure  from  further  vio- 
lation of  the  law. 

Questions  of  practical  difficulty  pre- 
sent themselves  under  the  rule  laid  down 
in  this  case.  Whether  the  special  ob- 
servance of  Sunday  be  a  divine  or  merely 
human  institution,  the  reason  of  the  com- 
mon-law mnxim  remains  the  same ;  it 
was  intended  thereby  that  the  judges 
of  the  courts  should  be  freed  from  their 
duties  upon  this  day  at  least,  and  be  at 
liberty  to  enjoy  uninterruptedly  the  com- 
forts of  their  homes  and  the  consolations 
of  their  religion  :  Broom's  T-iCg.  Max. 
*22.  J.  P.  B. 


Supreme  Court  of  Alabama, 
BELL  AND  MURRAY  ».  THE  STATE. 

'^n  an  indictment  framed  under  J  3695  of  the  Revised  Code  of  Alabama,  a  count 
which  charges  that  the  defendants  **  broke  into  and  entercfl"  a  certain  deMcril»ed 
building  of  the  class  included  in  that  fection,  **and  feloniously  took  and  carrieil 
I.  way  "  certain  enumerated  articles  of  personal  property  of  a  specified  third  person, 
is  a  count  for  grand  larceny  only.  To  constitute  a  good  count  for  burglary  there 
must  be  an  averment  that  the  breaking  and  entry  were  **  with  intent  to  steal  or  to 
commit  a  felony." 

A  count  charging  that  the  defendants  "broke  into  and  entered"  a  certain 
building  therein  described,  of  the  class  included  in  {  3695  of  the  Revised  Code, 
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**  with  th«  intent  to  steal,"  chargefl  burglary  only.     There  can  be  no  conyiction 
of  grand  larceny  under  such  a  count. 

Under  a  count  charging  that  the  defendants  *'  broke  into  and  entered  a  building 
which  it  describes,  of  the  class  included  in  {  3695  of  the  Revised  Code,  *^  with 
the  intent  to  steal,  and  feloniously  took  and  carried  iway-*'  certain  enumerated 
articles  of  personal  property  of  a  specified  third  person,  '^of  the  value  of  more 
than  one  hundred  dollars,"  there  may  he  a  conviction  of  either  or  both  of  the 
offences  charged. 

Burglary  and  grand  larceny  being  under  the  provisions  of  the  Revised  Code, 
Qistinct  felonies  of  the  same  grade  and  subject  to  the  same  nature  of  punishment 
are  not  governed  by  the  doctrine  of  merger. 

When  there  is  a  conviction  of  both  burglary  and  larceny,  charged  in  the  same 
count,  but  one  punishment  should  be  awarded. 

A  verdict  finding  the  defendants  guilty  Of  burglary  on  the  trial  of  an  indict- 
ment, charging  in  separate  counts  both  burglary  and  grand  larceny,  is  tantamount 
to  an  acquittal  of  the  grand  larceny,  and  thereafter  expunges  that  charsre  from  the 
indictment. 

An  acquittal  thus  obtained  is  final,  and  cannot  be  impaired  by  a  judgment  ren- 
dered by  an  appellate  court,  on  defendants'  appeal,  reversing  the  conviction  for 
burglary  and  remanding  the  cause  for  further  proceedings. 

An  acquittal  of  grand  larceny,  resulting  from  proceedings  on  the  first  trial, 
being  final,  takes  away  any  legal  foundation  for  a  verdict  on  the  second  trial, 
finding  the  defendants  guilty  of  grand  larceny.     Such  a  verdict  is  a  nullity. 

The  rendition  by.  the  jury  of  a  void  verdict  is  no  legal  ground  for  discharging 
them  from  their  deliberations.  The  discharge  of  a  jury,  without  the  consent  of 
the  defendants,  for  no  other  reason  than  the  rendition  of  a  void  verdict,  is  tanta- 
mount to  an  acquittal  of  all  the  charges  upon  which  the  jury  were  prevented  from 
passing  by  their  discharge. 

The  defendants  in  the  case  at  bar  having  been  acquitted  of  grand  larceny  on 
the  first  trial,  and  the  court  having  discharged  the  jury  on  the  second  trial,  without 
the  consent  of  defendants,  for  no  other  legal  reason  than  the  rendition  of  a  void 
verdict,  whereby  the  jury  were  prevented  from  passing  on  the  charge  of  burglary, 
the  only  one  remaining  in  the  indictment,  it  was  held  that  the  whole  case  was 
thereby  ended,  and  the  court  below  having  refused  to  discharge  the  defendants, 
the  Supreme  Court  on  their  appeal,  reversed  the  judgment  and  sentence  of  the 
court  below,  and  ordered  their  discharge. 

Appeal  from  the  City  Court  of  Montgomery. 

The  indictment  originally  contained  four  counts.  On  the  first 
count  there  was  an  entry  of  nolle  pros.  The  second,  charged  that 
the  defendants  '*  broke  into  and  entered**  a  building,  the  ownership 
and  description  of  which  were  properly  alleged,  in  which  goods,  &c., 
were  at  the  time  kept  for  use,  &c.,  "  with  intent  to  steal.*'  The  third 
count  charged  that  the  defendants  "  broke  into  and  entered  a  build- 
ing, described  as  in  the  second  count,  in  which  goods,  &c.,  were  at 
the  time  kept,  &c.,  and  feloniously  took  and  carried  away  certain 
specified  articles  of  personal  property  of  a  specified  third  person, 
"  t)f  the  value  of  more  than  one  hundred  dollars.*^  The  fi[)urth 
Vol.  XXII.— 49 
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count  charged  that  the  defendants  "broke  into  and  entered"  a 
building  described  as  in  the  second  count,  in  which  goods,  &c. 
were  at  the  time  kept  for  use,  Ac,  "  with  the  intent  to  steal,  and 
feloniously  took  and  carried  away  **  certain  specified  articles  of 
personal  property  of  a  specified  third  person  "  of  the  value  of  more 
than  one  hundred  dollars.'* 

At  the  spring  term  1873  of  the  City  Court  the  defendants  inter- 
posed a  demurrer  to  the  indictment,  which  was  overruled.  They 
then  went  to  trial  on  plea  of  not  guilty.  The  state  proved  the 
burglary  laid  in  the  indictment,  and  connected  the  defendants  with 
it  by  ofiering  evidence  of  recent  and  unexplained  possession  by 
them  of  the  articles  of  personal  property  stolen  from  the  house  at 
the  time  it  was  broken  and  entered.  The  defendants  oiTered  no 
evidence.  The  jury  returned  a  verdict  as  follows:  '*  We  the  jury 
find  the  defendants  guilty  of  burglary,**  and  the  court  thereupon 
sentenced  the  defendants  to  specified  terms  of  imprisonment  in  the 
penitentiary 

At  the  June  Term  1873  of  the  Supreme  Court,  on  defendants* 
appeal, ''  the  judgment  and  sentence**  of  the  City  Court  were  *'  re- 
versed and  annuUetl,**  aud  the  "  cause  remanded  for  further  pro- 
ceedings therein,**  on  the  ground  that  the  court  below  erred  in  not 
allowing  the  defendants  peremptory  challenge  to  a  juror  as  to  whom 
they  had  inadvertently  announced  themselves  satisfied,  but  which 
announcement  was  withdrawn  and  offer  to  challenge  made,  before 
the  juror  was  sworn  in  chief. 

At  the  Spring  Term  1874  of  the  City  Court  the  defendants  were 
again  arraigned,  when  they  pleaded  former  acquittal  as  to  each  and 
«very  charge  of  larceny  contained  in  the  indictment  and  the  sev- 
eral counts  thereof.  This  plea  was  based  on  the  proceedings  had 
on  the  formal  trial,  which  were  incorporated  in  the  plea  by  proper 
averments,  showing  the  identity  of  the  offences,  of  defendants,  &c. 

The  court  sustained  a  demurrer  to  this  plea,  and  thereupon  the 
defendants  went  to  trial  on  plea  of  not  guilty.  The  state,  with  the 
consent  of  the  accused,  offered  in  evidence  the  testimony  introduced 
by  it  on  the  first  trial  asset  forth  in  the  bill  of  exceptions  then  re- 
served by  the  appellants,  and  the  defendants  introduced  no  evidence 
whatever. 

The  jury  rendered  the  following  verdict : — 

"We  the  jury  find  the  defendants  guilty  of  grand  larceny,  as 
charged  in  the  indictment,  and  recommend  them  to  the  mercy  of 
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the  court.'*  On  the  rendition  of  this  verdict  the  jury  was  dis- 
charged, and  the  defendants  remanded  to  jail  to  await  sentence. 
At  a  subsequent  day  of  the  term,  on  being  asked  why  judgment 
should  not  be  awarded  against  them,  the  defendants  moved  in 
arrest  of  judgment,  on  the  ground  that  records  of  the  court,  in  this 
very  cause,  showed  that  at  a  former  term  the  defendants  had  been 
acquitted  of  the  identical  offences  of  which  the  jury  had  convicted 
them  on  the  last  trial.  They  also  moved  to  be  discharged  on  the 
ground  that  the  verdict  rendered  by  the  jury  on  the  first  trial 
operated  as  an  acquittal  of  the  charge  of  larceny,  and  that  the 
verdict  of  the  jury  convicting  the  defendants  of  larceny  and  the 
discharge  of  the  jury  on  the  second  trial,  was  tantamount  to  an 
acquittal  of  the  burglary  charged-,  whereby  the  whole  indictment 
was  disposed  of. 

The  court  overruled  both  of  these  motions,  and  sentenced  the 
^  defendants  in  accordance  with  the  verdict  of  the  jury  on  the  last 
trial.     The  defendants  appealed  to  the  court.^ 

Thomas  O-.  Jones  and  J.  M.  FalkneVy  for  appellants. 

The  Attorney- Gf^eneral  and  Sayre  ^  Graves^  contri. 

The  opinion  of  the  court  was  delivered  by 

Brickell,  J. — A  paradox  is  a  proposition  seemingly  absurd, 
yet  true  in  fact.  An, instance  is  that  under  the  constitution  and 
laws  of  Alabama  and  under  an  indictment  charging  the  defendants 
with  two  distinct  felonies,  two  verdicts  rendered  at  different  terms 
of  the  primary  court,  the  first  expressly  finding  them  guilty  of  one 
of  the  felonies,  the  second  expressly  finding  them  guilty  of  the 

*  Under  the  Code  of  Alabama  aU  offences  punishable  by  imprisonment  in  the 
penitentinry,  are  made  felonies  without  regard  to  the  length  of  impriiionmcnt  pre- 
scrilied.  When  offences  are  of  the  same  character  and  subject  to  the  same  pun- 
ishment, the  defendant  may  be  charged  with  either  m  the  same  count  in  the  alter- 
native. The  stealing  of  the  personal  property  of  another,  when  the  value  of  the 
stolen  property  exceeds  one  hundred  dollars,  is  grand  larceny,  and  punishable  by 
imprisonment  in  the  penitentiary  or  hard  labor  for  the  county  for  not  less  than  five 
years.  Burglary  is  committed  when  any  person  ''either  in  the  night  or  daytime, 
with  intent  to  steal  or  to  commit  a  felony,  breaks  into  and  enters  any  dwelling- 
house,  *  *  * ;  or  into  any  shop  *  ♦  *  or  other  building  in  which  any  goods, 
merchandise  or  other  valuble  thing  is  kept  for  use,  sale  or  deposit,**  and  is  punish- 
able by  imprisonment  in  the  penitentiary,  or  hard  labor  for  the  county  for  not 
less  than  two  nor  more  than  twenty  years. 
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other,  may,  when  accompanied  by  an  unauthorized  discharge  of  the 
second  jury,  amount  to  an  acquittal  and  operate  as  such. 

Section  9  of  Article  1  of  our  state  constitution  provides,  "  that 
no  person  shall  be  accused,  arrested  or  detained,  except  in  cases 
ascertained  by  law,  and  according  to  the  forms  which  the  same 
has  prescribed ;  and  that  no  person  shall  be  punished  but  by  virtue 
of  a  law  established  and  promulgated,  prior  to  the  oiTence,  and 
legally  applied. 

Section  2  of  Article  6  of  that  constitution  is  in  the  following 
words  :  ^'  Except  in  cases  otherwise  directed  in  the  constitution,  the 
Supreme  Court  shall  have  appellate  jurisdiction  only,  which  shall 
be  coextensive  with  the  state,  under  such  restrictions  and  regula- 
tions, not  repugnant  to  this  constitution,  as  may  from  time  to  time 
be  prescribed  by  law." 

The  restrictions  and  regulations  as  to  the  appellate  jurisdiction 
of  the  Supreme  Court  in  criminal  cases,  have  been  prescribed  by 
law  and  are  contained  in  Chapter  XII.,  Title  8,  Part  IV.,  embracing 
sections  4302  to  4316  inclusiye,  of  the  Revised  Code  of  Alabama. 
Section  4302  declares  that  "  any  question  in  law  arising  in  any  of 
the  proceedings  in  a  criminal  case  tried  in  the  Circuit  or  City 
Court  may  be  reserved  by  the  defendants,  but  not  by  the  state,  for 
the  consideration  of  the  Supreme  Court,  and  if  the  question  does 
not  distinctly  appear  on  the  record,  it  must  be  reserved  by  bill  of 
exceptions  duly  taken  and  signed  by  the  presiding  judge  as  in  civil 
cases."  By  the  sections  of  the  Code  above  recited,  the  defendant 
in  any  criminal  case,  but  not  the  state,  "  may  take  the  case  to  the 
Supreme  Court  by  appeal  or  writ  of  error ;  and  in  any  case  taken 
to  the  Supreme  Court  under  the  provisions  of  said  chapter,  no  as- 
signment of  error,  or  joinder  in  errors,  is  necessary ;  but  the  court 
must  render  such  judgment  as  the  law  demands ;"  and  if  it  re- 
verses the  judgment  of  the  primary  court,  may  order  a  new  trial, 
or  the  discharge  of  the  df»fendant,  '*  or  make  such  other  order  as  the 
case  may  require  :**     Rev.  Code  4314. 

In  the  language  of  Chief  Justice  Gibson,  "  Our  jurisprudence 
abounds  with  unreasonable  advantages  enjoyed  by  the  accused. 
The  least  slip  in  the  indictment  is  fatal ;  a  new  trial  cannot  be 
awarded  after  an  acquittal  produced  by  the  most  glaring  misdirec- 
tion ;  and  the  prisoner  is  to  be  acquitted  whenever  there  is  a  reason- 
able doubt  of  his  guilt.  These  and  many  other  unreasonable  ad- 
vantages, the  law  allows  on  principles  of  humanity  or  policy.'* 
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*****"  But  feeling  as  I  do,  a  horror  of  jndicial  legislation, 
I  would  suffer  any  extremity  of  inconvenience,  rather  than  step 
beyond  the  legitimate  province  of  the  court,  to  touch  even  a  hair 
of  any  privilege  of  a  prisoner,**  &c.  &c. :  Com.  v.  Leaker^  17  S.  & 
R.  164. 

The  indictment  here  to  be  considered  was  found  at  the  February 
Term  1878,  of  the  City  Court  of  Montgomery,  and  consists  of  four 
counts.  The  first  count  was  nol  pros'd.  The  second  charges  that 
the  defendants  "  broke  into  and  entered  a  building**  described  in 
that  count,  "with  the  intent  to  steal.*'  The  third  count  charges 
that  the  defendants  **  broke  into  and  entered  a  building**  described 
as  in  the  second  count,  "  and  feloniously  took  and  .carried  away*' 
certain  specified  articles  of  personal  property  of  a  specified  third 
person,  "  of  the  value  of  more  than  one  hundred  dollars.** 

This  third  count  contains  no  averment  as  to  the  intent  with 
which  the  defendants  "broke  into  and  entered**  the  building. 
The  fourth  count  charges  that  the  defendants  "broke  into  and 
entered  a  building**  described  as  in  the  second  and  third  counts, 
"  with  the  intent  to  steal,  and  feloniously  took  and  carried  away*' 
personal  property,  as  described  in  the  third  count,  "  of  the  value  of 
more  than  one  hundred  dollars.** 

Under  section  3695  of  our  Revised  Code,  which  defines  burglary 
differently  from  the  common  law,  the  second  count  is  a  count  for 
burglary  only,  and  does  not  include  nor  authorize  a  conviction 
for  the  offence  of  grand  larceny :  Fisher  v.  The  State,  46  Ala. 
720. 

Under  the  definition  of  burglary  contained  in  that  section  of  the 
Code,  the  third  count  is  not  a  count  for  burglary,  because  it  con- 
tains no  averment  that  the  defendants  broke  into  and  entered  the 
building  "  with  intent  to  steal  or  to  commit  a  felony.**  An  aver- 
ment of  the  existence  of  the  "  intent  to  steal  or  to  commit  a  felony^** 
at  the  time  they  broke  into  and  entered  the  building,  was  essential 
to  make  that  count  a  good  one  for  burglary:  Oliver  v.  The  State^ 
17  Ala.  587  ;  Oyletree  v.  The  State,  28  Ala.  693 ;  Moore  v.  Com- 
monwealthj  6  Mete.  243.  As  that  count  did  not  contain  such 
averment,  it  is  a  count  for  grand  larceny  only.  The  fourth  count 
is  a  count  for  burglary  and  grand  larceny,  and  under  it,  the  defend- 
ants might  on  the  iSrst  trial  have  been  convicted  of  either  or  of 
both  of  these  offences.  But  if  they  had  been  convicted  of  both, 
under  that  count,  there  could  have  been  but  one  penalty  ;  because, 
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in  that  event,  the  merciful  and  just  construction  in  favor  of  the 
defendants  ^rould  have  been  that  as  both  offences  were  charged  in 
the  same  count,  thej  should  be  deemed  as  ^^  one  continued  act,"  for 
which  but  one  penalty  could  be  adjudged :  Jo%$lyn  v.  Common- 
wealth, 6  Mete.  286. 

Under  our  Code,  burglary  and  grand  larceny  are  distinct  felonies 
of  the  same  grade,  subject  to  the  nature  of  punishment,  and  may 
be  joined  in  the  same  indictment,  but  are  not  subject  to  the  doc- 
trine of  merger:  JoAwjon  v.  The  State,  29  Ala.  62;  Hamilton  v. 
The  State,  36  Ind.  286;  Wihon  v.  The  State,  37  Ala.  134 ;  1  Whar. 
Am.  Grim.  Law,  §  564. 

When  the  defendants  were  put  on  trial  under  this  indictment, 
at  the  February  Term  1873,  of  the  City  Court  of  Montgomery, 
and  evidence  as  to  their  guilt  was  submitted  to  the  jury,  they  wei  j 
in  jeopardy  both  as  to  burglary  and  larceny,  and  might  have  been 
convicted  and  punished  for  both  under  the  distinct  counts  of  the 
indictment:  Josslyn  v.  Commonwealth,  6  Mete.  236.  If  on 
that  trial  the  verdict  of  the  jury  had  been  '*  we  the  jury  find  the 
defendants  guilty  as  charged  in  the  indictment,*'  or  '*we  the  jury 
find  the  defendants  guilty  of  burglary  and  grand  larceny  as  charged 
in  the  distinct  counts  of  the  indictment,"  they  certainly  could  have 
been  tried  again  for  both  burglary  and  grand  larceny,  after  they 
had  brought  the  case  to  this  court  and  procured  a  reversal  of  the 
judgment  of  the  City  Court. 

But  on  that  trial,  the  verdict  was,  **  we  the  jury  find  the  defend- 
ants Richard  Bell  and  George  Murray  guilty  of  burglary."  That 
verdict  was  received  by  the  City  Court  and  judgment  and  sentence 
thereon  rendered  by  that  court  against  the  defendants,  to  the  effect 
that  each  of  them  be  confined  in  the  penitentiary  for  specified 
periods.  The  defendants  thereupon  took  the  case  to  the  Supreme 
Court  under  the  provisioris  of  the  Code  above  cited.  And  at  the 
June  Term  1873,  this  court  reversed  the  said  **  judgment  and  sen- 
tence" of  the  City  Court,  and  remanded  the  case  to  that  court  "  for 
further  proceedings." 

As  the  in<lictment  was  for  burglary  and  grand  larceny,  and  the 
verdict  was  only  for  burglary,  the  necessary  intendment  of  the 
finding  was  that  the  defendants  were  not  guilty  of  the  alleged  lar- 
ceny. "As  to  all  which  is  not  found,  the  conclusion  must  be  that 
the  jury  intended  to  acquit :"  Nancy  v.  The  State^  6  Ala.  483 ; 
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Nahon  V.  Tlie  State,  6  Ala.  200 ;  Burm  v.  The  State^  8  Ala.  818 . 
Martin  ^  Flinn  v.  The  State,  28  Ala.  72. 

The  legal  effect  of  that  verdict  of  acquittal  of  larceny,  whether 
any  judgment  was  rendered  on  it  or  not,  was  to  put  the  alleged 
larceny  as  completely  out  of  the  indictment  and  case  as  if  it  had 
never  been  in  the  indictment  and  case:  Mount  v.  The  State,  14 
Ohio  295  ;  Shepherd  v.  The  People,  24  New  York  406 ;  State  v. 
Martin,  30  Wisconsin  223 ;  People  v.  Oilmore,  4  Cal.  376  :  Hurt 
V.  The  State,  25  Mississippi  378;  Campbell  v.  The  State,  9 
Yerger  333;  State  v.  Ro%8,  29  Missouri  32;  Jones  v.  The  State, 
13  Texas  168 ;  Morriss  v.  The  State,  8  Smedes  k  Marshall  762 ; 
1  Bish.  Crim.  Law  (ed.  of  1856)  §  676. 

The  case,  when  brought  by  the  defendants  to  the  court,  at  its 
June  Term  1873,  had,  by  the  aforesaid  proceedings  in  the  City 
Court,  become  a  case  for  burglary  only.  This  court  was  bound  to 
treat  it  as  such  ;  and  in  reversing  the  judgment  and  sentence  of 
the  City  Court,  at  the  instance  of  the  defendants,  the  Supreme 
Court  had  no  jurisdiction  to  deprive  them  of  the  advantages  which 
the  law  gave  them  as  the  result  of  the  final  verdict.  The  juris- 
diction of  this  court,  in  the  case  as  brought,  was  appellate  only. 
As  the  case  when  brought  here  had  become  one  for  burglary  only, 
it  remained  a  case  for  burglary  only  when  remanded  to  the  City 
Court. 

After  the  case  was  thus  remanded,  the  City  Court  in  effect  re- 
quired the  defendants  not  only  to  be  tried  for  the  alleged  burglary, 
but  again  to  be  put  in  jeopardy  for  the  alleged  larceny  of  which 
they  had  been  acquitted  as  aforesaid.  They  were  put  on  trial  for 
both  burglary  and  grand  larceny,  precisely  as  if  there  had  been  no 
former  trial  and  no  former  verdict.  On  this  trial,  at  the  February 
Terra  1874  of  the  City  Court,  the  same  evidence  which  had  been 
adduced  on  the  former  trial  was  introduced,  but  the  verdict  was, 
*'  we,  the  jury,  find  the  defendants  guilty  of  grand  larceny  as 
charged  in  the  indictment,  and  recommend  them  to  the  mercy  of 
the  court."  The  City  Court  received  this  verdict,  remanded  the 
defendants  to  jail  to  await  sentence,  and  discharged  the  jury.  No 
consent  of  the  defendants  to  this  discharge  of  the  jury  appears, 
and  such  consent  cannot  be  presumed. 

If  this  last  verdict  were  of  any  validity,  its  undoubted  effect  and 
meaning  in  law  would  be  that  the  jury  found  the  defendants  not 
guilty  of  burglary.     But  that  verdict  is  a  mere  nullity,  because 
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the  charge  of  grand  larceny  had  been  put  out  of  the  case  by  the 
verdict  and  nroceedings  on  the  former  trial :  Fisher  v.  The  St^Uy 
46  Ala.  721 

A  verdict  which  is  a  mere  nullity,  is  no  legal  reason  for  the  dis- 
charge of  the  jury.  And  when,  as  here,  that  is  the  only  reason 
for  the  discharge  of  the  jury,  and  there  is  no  evidence  that  the 
defendants  consented  to  such  discharge,  the  legal  effect  of  such 
discharge  is  the  acquittal  and  discharge  of  the  defendants  from 
any  further  prose9ution  for  the  offence  or  offences  set  forth  on  the 
indictment:  Ux  parte  Vincent^  43  Ala.  402;  McCauley  v.  The 
State,  26  Ala.  135. 

It  is  not  the  verdict  finding  the  defendants  guilty  of  grand  lar- 
ceny on  the  last  trial  which  acquits  them  of  burglary.  At  the 
time  of  that  trial  there  remained,  in  law,  no  such  charge  as  granc*. 
larceny  in  the  indictment.  That  which  acquits  the  defendants  on 
the  last  trial  is  not  the  void  verdict,  but  the  discharge  of  the  jury, 
charged  with  the  trial  of  defendants  for  burglary,  without  necessity 
and  without  their  consent.  The  void  verdict  had  no  effect.  The 
jury  should  have  been  instructed  to  return  to  their  deliberations. 
As  the  jury  was  not  so  instructed,  but  was  discharged  without  a 
verdict  on  the  only  charge  which  by  law  it  was  authorized  to  con- 
sider, and  without  consent  of  defendants,  that  dispersion  of  the 
jury  operated  as  an  acquittal.  So,  on  the  first  trial,  when  defendants 
were  in  jeopardy  for  both  burglary  and  grand  larceny,  the  discharge 
of  the  jury,  without  rendering  a  verdict  as  to  larceny  and  without 
the  consent  of  the  defendants  (although  they  rendered  a  verdict 
as  to  burglary),  operated  as  an  acquittal  of  the  larceny.  This  is  one 
of  the  strongest  and  most  logical  reasons  for  the  rule  that  where 
defendants  are  put  on  trial  on  several  counts  and  the  jury  find 
only  as  to  one,  the  defendants  are  thereby  acquitted  as  to  the  others. 

It  is  a  settled  rule  in  this  state,  that  the  unauthorized  discharge 
of  a  jury,  charged  with  the  trial  of  a  defendant  in  a  criminal 
case,  is  tantamount  to  his  acquittal  of  all  the  alleged  offences  upon 
which  the  jury  did  not  expressly  pass,  or  were  prevented  from 
passing  by  the  unwarranted  discharge.  From  this  rule  it  follows 
that  where  two  charges  are  contained  in  the  indictment,  and  on 
the  first  trial  there  was  a  discharge  of  the  jury,  without  necessity 
and  without  the  consent  of  the  defendants,  before  the  jury  had 
passed  and  whereby  they  were  prevented  from  passing  on  the  first 
offence,  that  discharge  is  tantamount  to  an  acquittal  of  the  offences 
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not  passed  on.  If  on  the  second  trial,  the  jury,  which  then,  in  law^ 
are  charged  to  inquire  into  the  second  offence  only,  are  discharged 
without  necessity  and  without  defendants*  consent,  that  discharge 
operates  an  acquittal  of  the  second  and  only  remaining  offence, 
whereby  the  defendants  are  freed  from  the  whole  charge. 

Strictly  speaking,  then,  it  is  not  the  two  verdicts  against  the 
defendants  in  the  present  case  but  the  unwarrantable  discharge  of 
the  jury  in  the  last  trial  as  shown  by  the  record. 

We  have  been  aided  in  our  investigation  of  this  case  and  the 
important  and  delicate  questions  it  involves  by  the  elaborate  and 
exhaustive  briefs  of  the  counsel  for  the  appellants,  creditable  alike 
to  their  industry  and  discrimination.  To  them  we  refer  as  con- 
taining the  citation  of  many  authorities,  not  cited  in  this  opinion, 
sustaining  the  conclusions  we  have  reached. 

The  judgment  of  the  City  Court  is  reversed,  and  judgment  must 
be  here  rendered  discharging  the  appellants. 

Saffold,  J.,  being  related  to  the  prosecutor,  declined  to  sit, 
although  objection  to  his  competency  was  waived  on  the  record. 


United  States  Circuit  Courts  District  of  California. 

IN  THE  MATTER  OF  AH  FONG. 

The  police  power  of  the  state  may  be  exercised  by  precautionary  measares 
igainst  the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious  diseases 
from  persons  comins^  from  other  countries.  The  state  may  entirely  exclude  con- 
victs and  persons  afflicted  with  incurable  disease  ;  may  refuse  admission  to  paupers, 
idiots  and  lunatics  and  others,  who  from  physical  causes  are  likely  to  become  a 
charge  upon  the  public  until  security  is  afforded  that  they  will  not  become  such  a 
charge  ;  and  may  isolate  the  temporarily  diseased  until  the  danger  of  contagion  is 
gone. 

The  extent  of  the  power  of  the  state  to  exclude  a  foreigner  from  its  territory  is 
limited  by  the  right  of  self-defence.  Whatever  outside  of  the  legitimate  exercise 
of  this  right  affects  the  intercourse  of  foreigners  with  our  people,  their  immigration 
to  this  country  and  residence  therein,  is  exclusively  within  the  jurisdiction  of  the 
general  government,  and  is  not  subject  to  state  control  or  interference. 

The  6th  Article  of  the  Treaty  between  the  United  States  and  China,  adopted  on 
the  2Sth  of  July  1868,  provides  that  Chinese  subjects  visiting  or  residing  in  the 
United  States  shall  enjoy  the  same  privileges,  immunities  and  exemptions  in  respect 
to  travel  or  residence  as  may  there  be  enjoyed  by  citizens  or  subjects  of  the  most 
favored  nation,  and  as  the  general  government  has  not  seen  fit  to  attach  any  limita- 
tion to  the  ingress  into  the  United  States  of  subjects  of  those  nations,  none  can 
be  applied  to  the  subjects  of  China. 

The  Fourteenth  Amendment  to  the  Constitution  declares  that  no  state  shall  de- 


Digitized  by  VjOOQ  IC 


762  l^  TUB  MATTER  uE  AH  FONG. 

prive  auy  person  of  life,  liberty  or  property,  without  due  process  of  law-;  nor  dcnj 
to  any  person  the  equal  protection  of  the  laws  ;  Heldj  that  thia  equality  of  pro- 
tection implies  not  only  equnl  accessibility  to  the  courts  for  the  prev.ention  or  re- 
dress of  wrongs,  and  the  enforcement  of  rights,  but  equal  exemption  with  others 
of  the  same  cla'«9,  from  all  charj^es  and  burdens  of  every  kind.  Within  these 
limits  the  power  of  the  state  exists,  as  it  did  previously  to  the  adoption  of  the 
amendment,  over  all  matters  of  internal  police. 

On  the  3lst  of  May  1870,  Conj^ress  passed  an  act  declaring  that  **no  tax  or 
charge  shall  be  imposed  or  enforced  by  any  state  upon  any  person  immigrating 
thereto  from  a  foreij^n  country  which  is  not  equally  imposed  or  enforced  upon  every 
person  immij;ratin^  to  such  state  from  any  other  foreign  country,  and  any  law  of 
any  state  in  conflict  with  this  provision  is  hereby  declared  null  and  void  ;"  Held^ 

1st.  That  the  term  chargey  as  here  used,  means  any  onerous  condition,  and  in- 
cludes a  condition  which  makes  the  right  of  an  immigrant,  arriving  in  the  ports  of 
the  state,  to  land  within  the  state  depend  upon  the  execution  of  a  bond  by  a  third 
party,  not  under  his  control,  and  whom  he  cannot  constrain  by  any  legal  proceed- 
ings ;  and, 

2.  That  the  statute  of  California,  which  prohibits  foreign  immigrants  of  certain 
classes,  arriving  in  the  state  of  California  by  vessel,  from  landing  until  a  bond 
shall  have  been  given  by  the  master,  owner  or  consignee  of  the  vessel  that  they 
will  not  become  a  public  charge,  and  imposes  no  condition  upon  immigrants  of  the 
aame  class  entering  the  state  in  any  other  way,  is  in  conflict  with  the  Act  of  Con- 
gress, 

The  petitioner  sued  out  a  writ  of  habeas  corpus  alleging  that 
she  was  illegally  restrained  of  her  liberty  by  the  Coroner  of  the 
City  and  County  of  San  Francisco,  and  asked  to  be  discharged 
from  such  restraint.  The  facts  were  briefly  as  follows  :  The  peti- 
tioner is  a  subject  of  the  Empire  of  China,  and  came  to  the  port 
of  San  Francisco  as  a  passenger  on  board  of  the  American  steam- 
ship Japan,  owned  by  the  Pacific  Mail  Steamship  Company,  and 
under  the  command  as  master,  of  J.  H.  Freeman.  On  the  arrival 
of  the  steamship  at  San  Francisco  she  was  boarded  by  the  Com- 
missioner of  Immigration  of  California,  who  proceeded  under  the 
provisions  of  a  statute  of  the  state,  to  examine  into  the  character 
of  the  petitioner  and  other  alien  passengers.  Upon  such  examina- 
tion, the  commissioner  found,  and  so  declared,  that  the  petitioner 
and  twenty-one  other  persons,  also  subjects  of  the  Empire  of  China, 
arriving  as  passengers  by  the  same  steamship,  were  lewd  and  de- 
bauched women.  He  thereupon  prohibited  the  master  of  the  steam- 
ship from  landing  the  women^  unless  he  or  the  owner  or  consignee 
of  the  vessel  gave  the  bonds  required  by  the  statute.  Neither  of 
the  parties  designated  would  consent  to  give  the  required  bonds, 
and  the  women  were  consequently  detained  by  the  master  on  board 
of  the  steamship.     They  thereupon  applied  for  a  writ  of  habeas 
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corpus  to  a  District  Court  of  the  state  to  inquire  into  the  cause  of 
their  detention,  alleging  in  their  petition  its  illegality,  on  the 
ground  that  the  statute,  under  which  they  were  held,  was  in  con- 
travention of  the  treaty  between  the  United  States  and  the  Empire 
of  China,  and  in  conflict  with  the  Constitution  of  the  United  States, 
and  denying,  also,  that  they  were  either  lewd  or  debauched  women. 
The  District  Court  granted  the  application,  and  heard  the  peti- 
tioners, and  after  the  hearing,  remanded  them  back  to  the  charge 
of  the  master  of  the  steamship,  holding  that  the  statute  of  Califor- 
nia was  neitlier  in  violation  of  the  treaty  or  the  Constitution,  and 
that  the  evidence  presented  justified  the  finding  of  the  commis- 
sioner, that  the  petitioners  were  lewd  and  debauched  women.  The 
petitioners  thereupon  applied  to  the  Chief  Justice  of  the  state  for 
another  writ  of  habeas  corpus,  alleging  the  illegality  of  their  re- 
straint, on  grounds  similar  to  those  taken  in  the  petition  to  the 
District  Court,  and  also  alleging  that  they  were,  since  the  order  of 
the  District  Court  remanding  them  to  the  custody  of  the  master 
of  the  steamship,  about  to  be  forcibly  returned  to  China  against 
their  will  and  consent.  They  therefore  prayed  that  with  the  writ 
of  habeas  corpus  a  warrant  might  issue  to  the  sherifi"  of  the  city 
and  county  of  San  Francisco  to  take  them  into  his  custody.  The 
Chief  Justice  granted  the  writ,  returnable  before  the  Supreme 
Court  of  the  state,  and  at  the  same  time  issued  a  warrant  command- 
ing the  coroner  of  the  city  and  county  to  take  the  parties  into  his 
custody,  and  bring  them  before  the  court. 

Under  this  warrant  the  parties  were  taken  into  the  custody  of 
the  coi  oner,  and  in  his  custody  they  still  remain.  The  Supreme 
Court  sustained  the  ruling  of  the  District  Court,  and  denied  the 
application  of  the  parties  to  be  discharged,  holding,  that  the  statute 
of  the  state,  under  which  they  were  detained,  was  valid  and  binding 
under  the  treaty  between  the  United  States  and  China  and  the 
Constitution  of  the  United  States,  and  that  the  evidence  justified 
the  finditig  of  the  Commissioner  of  Immigration  as  to  the  character 
of  the  women.  It  therefore  made  an  order  directing  that  the  coro- 
ner return  the  parties  to  the  master  or  owner  or  consignee  of  the 
steamship  Japan,  on  board  of  the  steamship,  and  requiring  such 
master,  owner  or  consignee  to  retain  the  parties  on  board  of  the 
steamship  until  she  should  leave  this  port,  and  then  to  carry  them 
beyond  the  state. 

The  order  further  provided,  that  in  case  the  steamship  Japan 
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wag  not  in  the  port  of  San  Francisco,  the  coroner  should  retain 
the  parties  in  his  possession  until  the  arrival  in  port  of  the  steam- 
ship, and  then  enforce  the  order  returning  the  parties  to  the  vessel, 
or  retain  the  parties  until  the  further  directioft  of  the  court. 

Field,  J.  (after  stating  the  facts). — The  petitioner  is  one  of  the 
women  held  by  the  coroner,  and  she  now  invokes  the  aid  of  this 
court  to  be  released  from  her  restraint,  alleging,  as  in  the  oth6r 
applications,  that  the  restraint  is  illegal,  that  the  statute  which  is 
supposed  to  authorize  it  is  in  contravention  of  the  treaty  with 
China  and  the  Constitution  of  the  United  States,  and  averring  that 
she  is  not  within  either  of  the  classes  designated  in  the  statute. 
It  further  appears,  from  the  special  traverse  to  the  return  of  the 
Coroner,  and  it  is  admitted  by  counsel,  that  since  the  judgment 
of  the  Supreme  Court,  the  steamship  Japan  has  sailed  from  the 
port  of  San  Francisco,  and  will  not  probably  return  under  three 
months,  and  that  Freeman  has  been  discharged  from  the  service  of 
the  Steamship  Company,  and  is  no  longer  master  of  the  Japan. 

The  decision  of  the  District  Court,  and  of  the  Supreme  Court 
of  the  state,  although  entitled  to  great  respect  and  consideration 
from  the  acknowledged  ability  and  learning  of  their  judges,  is  not 
binding  upon  this  court.  The  petitioner  being  an  nlien,  and  a  sub- 
ject of  a  country  having  treaty  relations  with  the  government  of 
the  United  States,  has  a  right  to  invoke  the  aid  of  the  Federal 
tribunals  for  her  protection,  when  her  rights,  guaranteed  by  the 
treaty,  or  the  Constitution,  or  any  law  of  Congress,  are  in  any 
respect  invaded  ;  and  is,  of  course,  entitled  to  a  hearing  upon  any 
allegation  in  proper  form  that  her  rights  are  thus  invaded. 

I  proceed,  therefore,  to  the  consideration  of  the  questions  pre- 
sented, notwithstanding  the  adjudications  of  the  state  tribunals. 

The  statute  of  the  state,  under  which  the  petitioner  was  re- 
strained of  her  liberty  on  board  of  the  steamship,  is  found  in  the 
provisions  of  chapter  1,  title  7,  of  the  Political  Code,  as  amended 
by  the  last  legislature.  These  provisions  require  the  master  of  a 
vessel  arriving  at  any  port  of  this  state,  bringing  passengers  from 
any  place  out  of  the  state,  within  twenty-four  hours  after  its  arrival, 
to  make  a  written  report  under  oath  to  the  Commissioner  of  Immi- 
gration at  such  port,  stating,  among  other  things,  the  name,  place 
of  birth,  last  residence,  age  and  occupation  of  all  passengers  who 
are  not  citizens,  and  whether  any  of  the  passengers  thus  reported 
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^^  are  lunatic,  idiotic,  deaf,  dumb,  blind,  crippled  or  infirm,  and 
not  accompanied  by  any  relatives  able  to  support  them,  or  are 
lewd  or  abandoned  women."  Then  follow  the  special  provisions 
which  have  given  rise  to  the  present  proceeding.  They  are  con- 
tained in  Section  2952  of  the  Code  as  amended.  They  require 
the  Commissioner  of  Immigration  "  to  satisfy  himself  whether  or 
not  any  passenger  who  shall  arrive  in  this  state  by  vessels  from 
any  foreign  port  or  place  (who  is  not  a  citizen  of  the  United  States), 
is  lunatic,  idiotic,  deaf,  dumb,  blind,  crippled  or  infirm,  and  is  not 
accompanied  by  relatives  who  are  able  and  willing  to  support  him, 
or  is  likely  to  become  permanently  a  public  charge,  or  has  been  a 
pauper  in  any  other  country,  or  is,  from  sickness  or  disease,  exist- 
ing either  at  the  time  of  sailing  from  the  port  of  departure,  or  at 
the  time  of  his  arrival  in  this  state,  a  public  charge,  or  likely  to 
become  so,  or  is  a  convicted  criminal,  or  a  lewd  or  debauched 
woman  ;*'  and  then  declare  that  "  no  person  who  shall  belong  to 
either  class,  or  who  possesses  any  of  the  infirmities  or  vices  speci- 
fied herein,  shall  be  permitted  to  land  in  this  state,  unless  the 
master,  owner  or  consignee  of  said  vessel  shall  give  a  joint  and 
several  bond  to  the  people  of  the  state  of  California,  in  the  penal 
sum  of  five  hundred  dollars,  in  gold  coin  of  the  United  States,  con- 
ditioned to  indemnify  and  save  harmless  every  county,  city  and 
county,  town  and  city  of  this  state,  against  all  costs  and  expenses 
which  may  be  by  them  necessarily  incurred  for  the  relief,  support, 
medical  care,  or  any  expense  whatever,  resulting  from  the  infirmi- 
ties or  vices  herein  referred  to,  of  the  persons  named  in  said  bonds, 
within  two  years  from  the  date  of  said  bonds ;  *  *  *  and  if  the 
master,  owner  or  consignee  of  said  vessel  shall  fail  or  refuse  to 
execute  the  bond  herein  required  to  be  executed,  they  are  required 
to  retain  such  persons  on  board  of  said  vessel  until  said  vessel  shall 
leave  the  port,  and  then  convey  said  passengers  from  this  state ; 
and  if  said  master,  owner  or  consignee  shall  fail  or  refuse  to  per- 
form the  duty  and  service  last  herein  enjoined,  or  shall  permit  said 
passengers  to  escape  from  said  vessel  and  land  in  this  state,  they 
shall  forfeit  to  the  state  the  sum  of  five  hundred  dollars,  in  gold 
coin  of  the  United  States,  for  each  passenger  so  escaped,  to  be  re- 
covered by  suit  at  law." 

The  provisions  of  this  section  are  of  a  very  extraordinar} 
character.  They  make  no  distinction  between  the  deaf,  the  dumb, 
the  blind,  the  crippled  and  the  infirm,  who  are  poor  and  dependent. 
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and  those  who  are  able  to  support  themselves  and  are  in  possession 
of  wealth  and  all  its  appliances.  If  they  are  not  accorapauied  by 
relatives,  both  abl^  and  willing  to  support  them,  they  are  prohibited 
from  landing  within  the  state,  unless  a  specified  bond  is  given,  not 
by  them  or  such  competent  sureties  as  they  may  obtain,  but  by  the 
owner,  master  or  consignee  of  the  vessel.  -  Neither  do  the  pro- 
visioris  of  the  statute  make  any  distinction  between  a  present  pau- 
per and  one  who  has  been  a  pauper,  but  has  ceased  to  be  such. 
If  the  emigrant  has  ever  been  within  that  unfortunate  class,  not- 
withstanding he  may  have  at  the  time  ample  means  at  his  com- 
mand, he  must  obtain  the  designated  bond  or  be  excluded  from 
the  state.  They  subject  also  to  the  same  condition,  and  possible 
exclusion,  the  passenger  whose  sickness  or  disease  has  been  con- 
tracted on  the  passage,  as  well  as  the  passenger  who  was  sick  or 
diseased  on  his  departure  from  the  foreign  port.  It  matters  not 
that  the  sickness  may  have  been  produced  by  exeirtions  for  the 
safety  of  the  ship  or  passengers,  or  by  attentions  to  their  wants  or 
health.  If  he  is  likely  on  his  arrival  to  become  a  public  charge, 
he  must  obtain  the  bond  designated,  or  be  denied  a  landing  within 
the  state.  Nor  does  the  statute  make  any  distinction  between  the 
criminal  convicted  for  a  misdemeanor,  or  a  felony,  or  for  an  offence 
malum  in  se^  or  one  political  in  its  character.  The  condemned 
patriot,  escaping  from  his  prison  and  fleeing  to  our  shores,  stands 
under  the  law  upon  the  same  footing  with  the  common,  felon  who 
is  a  fugitive  from  justice.  Nor  is  there  any  difference  made  be- 
tween the  woman,  whose  lewdness  consists  in  private  unlawful  in- 
dulgence, and  the  woman  who  publicly  prostitutes  her  person  for 
hire,  or  between  the  woman  debauched  by  intemperance  in  food  or 
drink,  or  debauched  by  the  loss  of  her  chastity. 

A  statute  thus  sweeping  in  its  terms,  confounding  by  general 
designation  persons  widely  variant  in  character,  is  not  entitled  to 
any  very  high  consideration.  If  it  can  be  sustained  as  the  exer- 
cise of  the  police  power  of  the  state  as  to  any  persons  brought 
within  any  of  the  classes  designated,  it  must  be  sustained  as  to  all 
the  persons  of  such  class.  That  is  to  say,  if  it  can  be  sustained 
when  applied  to  the  infirm,  who  is  poor  and  dependent,  when  un- 
accompanied by  his  relatives  able  and  willing  to  support  him,  it 
must  be  sustained  when  applied  to  the  infirm,  who  is  surrounded 
by  wealth  and  its  attendants,  if  he  is  thus  unaccompanied.  If  it 
can  be  sustained  when  applied  to  a  woman  whose  debauchery  con- 
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sists  in  the  prostitution  of  her  person,  it  must  be  sustained  when 
applied  to  a  woman  whose  debauchery  consists  in  her  intemperance 
in  food  and  drink ;  and  even  when  applied  to  the  repentant  mag- 
dalen,  who  has  once  yielded  to  temptation  and  lost  her  virtue. 
The  Commissioner  of  Immigration  is  not  empowered  to  make  any 
distinction  between  persons  of  the  same  class ;  and  there  is  nothing 
on  the  face  of  the  act  which  indicates  that  the  legislature  intended 
that  any  distinction  should  be  made. 

It  is  undoubtedly  true  that  the  police  power  of  the  state  exten(Js 
to  all  matters  relating  to  the  internal  government  of  the  state,  and 
the  a;dministratioTi  of  its  laws,  which  have  not  been  surrendered 
to  the  General  Government,  and  embraces  regulations  affecting  the 
health,  good  order,  morals,  peace  and  safety  of  society.  Under 
this  power  all  sorts  of  restrictions  and  burdens  may  be  imposed, 
having  for  their  object  the  advancement  of  the  welfare  of  the 
people  of  the  state,  and  when  these  are  not  in  conflict  with  estab- 
lished principles,  or  any  constitutional  prohibition,  their  validity 
cannot  be  questioned. 

It  is  equally  true  that  the  police  power  of  the  state  may  be  ex- 
ercised by  precautionary  measures  against  the  increase  of  crime  or 
pauperism,  or  the  spread  of  infectious  diseases  from  persons  coming 
from  other  countries ;  that  the  state  may  entirely  exclude  convicts, 
lepers  and  persons  afflicted  with  incurable  disease ;  may  refuse  ad- 
mission to  paupers,  idiots  and  lunatics  and  others,  who  from  physi- 
cal causes  are  likely  to  become  a  charge  upon  the  public  until  se- 
curity is  afforded  that  they  will  not  become  such  a  charge ;  and 
may  isolate  the  temporarily  diseased  until  the  danger  of  contagion 
is  gone.  The  legality  of  precautionary  measures  of  this  kind  has 
never  been  doubted.  The  right  of  the  state  in  this  respect  has  its 
foundation,  as  observed  by  Mr.  Justice  Grier  in  the  Passenger 
Case9,  in  the  sacred  law  of  self-defence,  which  no  power  granted  to 
Congress  can  restrain  or  annul. 

But  the  extent  of  the  power  of  the  state  to  exclude  a  foreigner 
from  its  territory  is  limited  by  the  right  in  which  it  has  its  origin, 
the  right  of  self-defence.  Whatever  outside  of  the  legitimate  exer- 
cise of  this  right  affects  the  intercourse  of  foreigners  with  our 
people,  their  immigration  to  this  country  and  residence  therein, 
is  exclusively  within  the  jurisdiction  of  the  General  Government, 
and  is  not  subject  to  state  control  or  interference.  To  that  gov- 
ernment the  treaty-making  power  is  confided ;  also,  the  power  to 
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regulate  commerce  with  foreign  nations,  which  includes  intercourse 
with  them  as  well  as  ti-affic;  also  the  power  to  prescribe  the  con- 
ditions of  migration  or  importation  of  persons,  and  rules  of  naturali- 
zation ;  whilst  the  states  are  forbidden  to  enter  into  any  treaty, 
alliance  or  confederation  with  other  nations. 

I  am  aware  that  the  right  of  the  state  to  exclude  from  its  limits 
any  persons,  whom  it  may  deem  dangerous  or  injurious  to  the  in- 
terests and  welfare  of  its  citizens,  has  been  asserted  by  eminent 
judges  of  the  Supreme  Court  of  the  United  States.  Mr.  Chief 
Justice  Taney  maintained  the  existence  of  this  right  in  his  dis- 
senting opinion  in  the  Passenger  Cases,  and  asserted  that  the  power 
had  been  recognised  in  previous  decisions  of  the  court.  The  lan- 
guage of  the  opinion  in  the  case  of  the  Citi/  of  New  York  v.  Miln. 
11  Peters  141,  would  seem  to  sustain  this  doctrine.  But  neither 
in  the  Passenger  Cases  nor  in  the  case  of  the  City  of  New  York  v. 
Miln,  did  the  decision  of  the  court  require  any  consideration  of  the 
power  of  exclusion,  which  the  state  possessed ;  and  all  that  was 
said  by  the  eminent  judges  in  those  cases  upon  that  subject,  was 
argumentative  and  not  necessary  and  authoritative.^ 

'  The  only  point  inyolved  and  decided  in  the  case  of  the  City  of  New  York  ▼. 
Mihy  11  Pet.  102,  was  the  constitutional  power  of  the  state  of  New  York  to  com- 
pel the  master  of  a  vessel  with  passengers,  arriving  at  her  port«,  from  any  country 
out  of  the  United  States,  or  from  any  other  state  of  the  United  States,  to  report  in 
writing,  on  oath,  to  the  state  authorities,  under  .a  prescribed  penalty,  the  name, 
place  of  birth  and  last  legal  settlement,  age  and  occupation  of  every  person  brought 
as  a  passenger  in  the  vessel.  This  the  Supreme  Court  held  that  the  state,  in 
virtue  of  her  general  police  powers,  had  the  constitutionnl  right  to  do.  In  the 
course  of  the  opinions  of  Mr.  Justice  Barbour  and  Mr.  Justice  Thompson,  gen- 
eral language  is  used  indicating  a  power  in  the  state  to  exclude  persons  from  her 
limits  whom  she  might  deem  dangerous  to  the  material  or  moral  welfare  of  the 
state,  but  the  language  was  wholly  unneceissary  to  the  decision  of  the  only  point 
then  in  judgment  before  the  court. 

The  facts  of  the  two  cases  known  as  the  Pasaengtr  Casex^  7  How.  283,  were 
briefly  these  :  One  of  the  cases  (Smith  v.  Titmer)  went  to  the  Supreme  Court,  on 
a  writ  of  error  from  the  Court  of  Errors  of  New  York.  The  other  case  (Morris 
V.  The  City  of  Boston)  went  to  the  Supreme  Court  of  the  United  States  from  the 
Supreme  Court  of  Massachusetts.  The  New  York  case  arose  substantially  upon 
thAse  facts : 

A  statute  of  that  state  authorised  the  Health  Commissioner  to  demand  and  re- 
ceive, and  in  case  of  neglect  or  refusal  to  pay,  to  sue  for  and  recover  fi-om  the 
master  of  every  vessel  arriving  in  the  port  of  New  York  from  a  foreign  port,  for 
himself  and  each  cabin  passenger,  one  dollar  and  fifty  cents,  and  from  the  master 
of  each  coasting  vessel  for  each  person  on  board  twenty-five  cents ;  but  coasting 
vessels  from  New  Jersey,  Connecticut  and  Rhovle  Island,  were  only  required  to 
pay  for  one  voyage  in  each  month. 
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But  independent  of  this  consideration,  we  cannot  shut  our  eyes 
to  the  fact  that  much  which  was  formerly  said  upon  the  power  of 

The  moneys  thus  collected  were  denominated  in  the  stutute  hospital-moneys, 
and  the  master  was  authorized  to  sue  and  recoTer  from  each  passenjrer  the  amount 
pijid  on  his  account.  To  the  failure  on  the  part  of  the  master  to  pay  within  twenty- 
four  hours  after  arrival  of  the  ressel,  was  attached  a  penalty  of  one  hundred  dollars. 
All  moneys  collected  from  this  source  in  excess  of  the  amount  necessary  to  defray 
the  hospital  expenses,  were  to  be  paid  over  to  the  Treasurer  of  the  Society  for  the 
Reformation  of  Juvcnille  l^elinquents,  in  the  city  of  New  York. 

Upon  this  sutute,  Smith,  the  master  of  the  British  hhip  Henry  Bliss,  was  sued 
for  ^295.  He  demurred  to  the  complaint,  on  the  ground  that  so  much  of  the  stat- 
ute as  authotyfteil  a  recovery  was  repu<;nant  to  the  Constitution  of  the  United 
States.  The  demurrer  was  overruled  in  the  state  court.**,  and  electing;  to  stand  upon 
his  demurrer,  the  case  was  taken  to  the  Supreme  Court  of  the  United  States,  where 
the  point  was  thus  sharply  presented  to  the  court  for  decision.  That  tribunal,  after 
the  most  exhaustive  and  elaborate  arguments  upon  the  question,  decided  that  the 
Act  of  the  Legislature  of  New  York,  in  the  particular  cane  under  consideration, 
was  repugnant  to  the  Constitution  of  theUnite<l  States,  and  void,  and  accordingly 
reversed  the  judgment  of  the  Court  of  Errors  of  New  York. 

In  the  case  of  Norris  v.  The  City  of  Boston^  the  facts  were  sul)stantially  as 
follows :  Norris,  an  inhabitant  of  St.  Johns,  in  the  province  of  New  Bruns- 
wick, kingdom  of  Great  Britain,  was  master  of  a  vessel  belonging  to  the  port  of 
St.  Johns ;  he  arrived  with  nineteen  alien  passengers  at  the  port  of  Boston  ; 
prior  to  landing,  he  was  compelled  to  pay  under  a  law  of  Massachusetts,  to  the 
city  of  Boston,  two  dollars  for  each  passenger. 

The  statute  of  Massachusetts  authorized  the  municipal  authorities  to  appoint 
examiners,  whose  duty  it  was  to  examine  the  condition  of  all  passengers  on  board 
of  any  vessel  arriving  in  port.  If,  upon  such  examination,  there  were  found 
among  said  passengers  *'any  lunatic,  idiot,  maimed,  aged  or  infirm  person,'*  in- 
competent in  the  opinion  of  the  examining  officer,  to  maintain  himself,  or  who 
had  been  a  pauper  in  another  country,  the  passenger  was  not  permitted  to  land 
until  the  master,  owner,  consignee  or  agent  of  the  vessel  gave  to  the  city  a  bond 
in  the  sum  of  one  thousand  dollars,  with  sufficient  sureties,  that  such  lunatic  or 
indigent  passenger  would  not  become  a  city,  town  or  state  charge  within  ten  years 
from  the  date  of  the  bond,  and  for  all  alien  passengers,  other  than  those  already 
specified,  the  master  was  required  to  pay  two  dollars  for  each  passenger  before 
they  could  land.  Appropriate  penalties  were  contained  in  the  statute  to  secure 
compliance  with  its  terms.  Norris  paid  the  two  dollars  for  each  passenger,  as 
prescribed  by  the  statute,  under  protest,  landed  his  passengers,  and  thereupon  in- 
stituted suit  for  the  recovery  of  the  money  he  had  thus  been  compelled  to  pay.  In 
the  state  courts  ju(fgment  passe<l  in  favor  of  the  defendant,  when  the  case  was 
taken  to  the  Supreme  Court  of  the  United  States  upon  a  writ  of  error,  where  the 
judgment  was  reversed ;  that  court  holding  the  statute  of  Massachusetts,  under 
which  payment  of  the  money  was  compelled,  was  unconstitutional  and  void. 

In  the  opinions  of  the  justices  in  these  celebrated  catjcs,  lnnfrnnj:e  is  also  used  as 
in  the  case  in  11  Peters,  expressive  of  the  right  of  the  state  in  exercise  of  its 
police  power,  to  exclude  persons  from  her  limits,  but  from  the  statement  of  the 
cases,  it  is  obvious  that  no  such  question  was  before  the  court. 
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the  state  in  this  respect,  grew  out  of  the  necessity  which  the 
Southern  States,  in  which  the  institution  of  slavery  existed,  felt 
of  excluding  free  negroes  from  their  limits.  As  in  some  states 
negroes  were  citizens,  the  right  to  exclude  them  from  the  slave 
states  could  only  be  maintained  by  the  assertion  of  a  power  to  ex- 
clude all  persons  whom  they  might  deem  dangerous  or  injurious  to 
their  interests.  But  at  this  day  no  such  power  would  be  asserted, 
or  if  asserted,  allowed  in  any  Federal  court.  And  the  most 
serious  consequences  affecting  the  rehitions  of  the  nation  with  other 
countries  might,  and  undoubtedly  would,  follow  from  any  attempt 
at  its  exercise.  Its  maintenance  would  enable  any  stjfte  to  involve 
the  nation  in  war,  however  disposed  to  peace  the  people  at  large 
might  be. 

Where  the  evil  apprehended  by  the  state  from  the  ingress  of 
foreigners  is  that  such  foreigners  will  disregard  the  laws  of  the 
state,  and  thus  be  injurious  to  its  peace,  the  remedy  lies  in  the 
more  vigorous  enforcement  of  the  laws,  not  in  the  exclusion  of  the 
parties.  Gambling  is  considered  by  most  states  to  bo  injurious  to 
the  morals  of  their  people,  and  is  made  a  public  offence.  It  would 
hardly  be  considered  as  a  legitimate  exercise  of  the  police  power 
of  the  states  to  prevent  a  foreigner  who  had  been  a  gambler  in  his 
own  country  from  landing  in  ours.  If,  after  landing,  he  pursues 
his  former  occupation,  fine  him,  and,  if  he  persists  in  it,  imprison 
him,  and  the  evil  will  be  remedied.  In  some  states  the  manufac- 
ture and  sale  of  spirituous  and  intoxicating  liquors  are  forbidden 
^nd  punished  as  a  misdemeanor.  If  the  foreigner  coming  to  our 
shores  is  a  manufacturer  or  dealer  in  such  liquors,  it  would  be 
deemed  an  illegitimate  exercise  of  the  police  power  to  exclude  him, 
on  account  of  his  calling,  from  the  state.  The  remedy  against  any 
apprehended  manufacture  and  sale  would  lie  in  such  case  in  the 
enforcement  of  the  penal  laws  of  the  state.  So  if  lewd  women,  or 
lewd  men,  even  if  the  latter  be  of  that  baser  sort,  who,  when  Paul 
preached  at  Thessalonica,  set  all  the  city  in  an  uproar  (Acts  xvii. 
verse  5),  land  on  our  shores,  the  remedy  must  be  found  in  good 
laws,  or  good  municipal  regulations  and  a  vigorous  police. 

It  is  evident  that  if  the  possible  violation  of  the  laws  of  the  state 
by  an  emigrant,  or  the  supposed  immorality  of  his  past  life  or  pro- 
fession, where  that  immorality  has  not  already  resulted  in  a  con- 
viction for  a  felony,  is  to  determine  his  right  to  land  and  to  reside 
in  the  state,  or  40  pass  through  into  other  and  interior  states,  a 
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door  will  be  opened  to  all  sorts  of  oppression.  The  doctrine  now 
asserted  by  counsel  for  the  Commissioner  of  Immigration,  if  main- 
tained, would  certainly  be  invoked,  and  at  no  distant  day,  when 
other  parties,  besides  low  and  despised  Chinese  women,  are  the 
subjects  of  its  application,  and  would  then  be  seen  to  be  a  grievous 
departure  from  principle. 

I  am  aware  of  the  very  general  feeling  prevailing  in  this  state 
against  the  Chinese,  and  in  opposition  to  .the  extension  of  any  en- 
couragement to  their  immigration  hither.  It  is  felt  that  the  dis- 
similarity in  physical  characteristics,  in  language,  in  manners,  re- 
ligion and  habits,  will  always  prevent  any  possible  assimilation  of 
them  with  our  people.  Admitting  that  there  is  ground  for  this 
feeling,  it  does  not  justify  any  legislation  for  their  exclusion,  which 
might  not  be  adopted  against  the  inhabitants  of  the  most  favored 
nations  of  the  Caucasian  race,  and  of  Christian  faith.  If  their 
further  immigration  is  to  be  stopped,  recourse  must  be  had  to  the 
Federal  Government,  where  the  whole  power  over  this  subject  lies. 
The  state  cannot  exclude  them  arbitrarily,  nor  accomplish  the  same 
end  by  attributing  to  them  a  possible  violation  of  its  municipal 
laws.  It  is  certainly  desirable  that  all  lewdness,  especially  when 
it  takes  the  form  of  prostitution,  should  be  suppressed,  and  that 
the  most  stringent  measures  to  accomplish  that  end  should  be 
adopted.  But  I  have  little  respect  for  that  discriminating  virtue 
which  is  shocked  when  a  frail  child  of  China  is  landed  on  our  shores, 
and  yet  allows  the  bedizened  and  painted  harlot  of  other  countries 
to  parade  our  streets  and  open  her  hells  in  broad  day,  without  mo- 
lestation and  without  censure. 

By  the  5th  Article  of  the  treaty  between  the  United  States  and 
Cliinji,  adopted  on  the  28th  of  July  1868,  the  United  States  and 
the  Emperor  of  China  recognise  the  inherent  and  inalienable  right 
of  man  to  change  his  home  and  allegiance,  and  also  the  mutual  ad- 
vantage of  the  free  migration  and  emigration  of  their  citizens  and 
subjects  respectively  from  the  one  country  to  another,  for  purposes 
of  curiosity,  of  trade,  or  as  permanent  residents.  The  6th  Article 
declares  that  citizens  of  the  United  States  visiting  or  residing  in 
China  shall  enjoy  the  same  privileges,  immunities  or  exemptions  in 
respect  to  travel  or  residence  as  may  there  be  enjoyed  by  citizens 
or  subjects  of  the  most  favored  nation.  And,  reciprocally,  that 
Chinese  subjects  visiting  or  residing  in  the  United  States  shall 
enjoy  the  same  privileges,  immunities  and  exemptions  in  respect  to 
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travel  or  residence  as  may  there  be  enjoyed  by  citizens  or  subjects 
of  the  most  favored  nation. 

The  only  limitation  upon  the  free  ingress  into  the  United  States 
and  egress  from  them  of  subjects  of  China  is  the  limitation  which 
is  applied  to  citizens  or  subjects  of  the  most  favored  nation  ;  and  as 
the  General  Government  has  not  seen  fit  to  attach  any  limitation  to 
the  ingress  of  subjects  of  those  nations,  none  can  be  applied  to  the 
subjects  of  China.  An.d  the  power  of  exclusion  by  the  state,  as 
we  have  already  said,  extends  only  to  convicts,  lepers  and  persons 
incurably  diseased,  and  to  paupers  and  persons  who,  from  physical 
causes,  are  likely  to  become  a  public  charge.  The  detention  of 
the  petitioner  is  therefore  unlawful  under  the  treaty. 

But  there  is  another  view  of  this  case  equally  conclusive  for  the 
discharge  of  the  petitioner,  which  is  founded  upon  the  legislation 
of  Congress  since  the  adoption  of  the  Fourteenth  Amendment. 
That  amendment  in  its  first  section  designates  who  are  citizens  of 
the  United  States,  and  then  declares  that  no  state  shall  make  or 
enforce  any  law  which  abridges  their  privileges  and  immunities. 
It  also  enacts  that  no  state  shall  deprive  any  person  (dropping  the 
distinctive  designation  of  citizens)  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  deny  to  any  person  the  equal 
protection  of  the  laws.  The  great  fundamental  rights  of  all  citi- 
zens are  thus  secured  against  any  state  deprivation,  and  all  persons, 
whether  native  or  foreign,  high  or  low,  are,  whilst  within  the  juris- 
diction of  the  United  States,  entitled  to  the  equal  protection  of 
the  laws.  Discriminating  and  partial  legislation,  favoring  par- 
ticular persons,  or  against  particular  persons  of  the  same  class,  is 
now  prohibited.  Equality  of  privilege  is  the  constitutional  right 
of  all  citizens,  and  equality  of  protection  is  the  constitutional 
right  of  all  persons.  And  equality  of  protection  implies  not  only 
equal  accessibility  to  the  courts  for  the  prevention  or  redress  of 
wrongs^  and  the  enforcement  of  rights^  but  equal  exemption  with 
others  of  the  same  class,  from  all  charges  and  burdens  of  every  kind. 
Within  these  limits  the  power  of  the  state  exists,  as  it  did  pre- 
viously to  the  adoption  of  the  amendment,  over  all  matters  of 
internal  police.  And  within  these  limits  the  Act  of  Congress  of 
May  31st  1870  restricts  the  action  of  the  state  with  respect  to 
foreigners  immigrating  to  our  country.  *'No  tax  or  charge," 
says  the  act,  "  ^hall  be  imposed  or  enforced  by  any  state  upon  any 
person  immigrating  thereto  from  a  foreign  country  which  is  not 
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equally  imposed  or  enforced  upon  every  person  immigrating  to 
such  state  from  any  other  foreign  country,  and  any  law  of  any 
state  in  conflict  with  this  provision  is  hereby  declared  null  and 
void/'     (16  Statutes  at  Large  144.) 

By  the  term  charge^  as  here  used,  is  meant  any  onerous  con- 
dition, it  being  the  evident  intention  of  the  act  co  prevent  any 
such  condition  from  being  imposed  upon  any  person  immigrating 
to  the  country,  which  is  not  equally  imposed  upon  all  other  immi- 
gra:its,  at  least  upon  all  others  of  the  same  class.  It  was  passed 
under  and  accords  with  the  spirit  of  the  Fourteenth  Amendment.  A 
condition  which  makes  the  right  of  the  immigrant  to  land  depend 
upon  the  execution  of  a  bond  by  a  third  party,  not  under  his  con- 
trol and  whom  he  cannot  constrain  by  any  legal  proceedings,  and 
whose  execution  of  the  bond  can  only  be  obtained  upon  such  terms 
as  he  may  exact,  is  as  onerous  as  any  charge  ^hich  can  well  be 
imposed,  and  must,  if  valid,  generally  lead,  as  in  the  present  case, 
to  the  exclusion  of  the  immigrant. 

The  statute  of  California  which  we  have  been  considering  im- 
poses this  onerous  condition  upon  persons  of  particular  classes  on 
their  arrival  in  the  ports  of  the  state  by  vessel,  but  leaves  all  other 
foreigners  of  the  same  classes  entering  the  state  in  any  other  way, 
by  land  from  the  British  possessions  or  Mexico,  or  over  the  plains 
by  railway,  exempt  from  any  charge.  The  statute  is  therefore  in 
direct  conflict  with  the  Act  of  Congress. 

It  follows,  from  views  thus  expressed,  that  the  petitioner  must 
be  discharged  from  further  restraint  of  her  liberty ;  and  it  is  so 
ordered. 


ABSTRACTS   OF   RECENT  AMERICAN    DECISIONS. 

supbeme  court  of  maryland.* 

supreme  court  of  ohio.' 

supreme  court  of  vermont.' 

supreme  court  of  wisconsin.* 

Action. 
Case. — Pleading. — The  defendant  made  false  and  fraudulent  repre- 
sentations to  the  plain  tiff  as  to  facts  which  he  asserted  had  actually 

*  From  J.  Shaaff  Stockett,  Esq.,  Reporter  ;  to  appear  in  d931arjland  Reports. 
«  From  Hon.  M.  M.  Granger, Reporter  ;  to  appear  in  24  Ohio  St.  Reports. 

>  From  J.  W.  Rowell.  E><q.,  Reporter;  to  appear  in  46  Vermont  Reports. 

*  From  Hon.  O.  M.  Conover,  Reporter  j  to  appear  in  34  Wisconsin  Reports. 
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taken  p  ace,  whereby  the  plaintiff  was  induced  to  buy  of  the  defendant 
an  interest  in  a  certain  patent-right,  and  was  thereby  damnified.  Hdd^ 
that  the  defendant  was  liable  therel'or  in  an  action  on  the  case.  Somen 
V.  Rlcharih,  46  Vt. 

In  an  action  ou  the  case,  it  is  not  necessary  for  the  plaintiff  to  prove 
all  the  allegations  of  the  declaration  as  to  the  means  used  by  the  defend- 
ant in  doing  the  act  complained  of,  provided  less  than  all  are  sufficient 
'^  to  constitute  a  cause  of  action,  and  what  are  proved  are  sufficient :  Id. 

Composition  Deed.     See  Debtor  and  Creditor 

Contempt.    See  Recever. 

'  Disregard  of  Order  of  Court — Ignorance — Impossibility  of  Compli- 
ance.— in  general  a  party  to  a  suit  will  not  be  adjudged  in  contempt  there- 
in for  any  act  or  omission  which  occurred  before  the  suit  was  commenced 
or  before  service  of  the  process  alleged  to  have  been  disregarded  :  }Yitter 
V.  Lgon  and  others^  84  Wis. 

An  order  to  show  cause  why  a  party  should  not  be  punished  for  a 
contempt,  obtained  on  ex  parte  affidavits  and  other  proofs,  may  be  dis- 
charged on  evidence  of  the  same  kind  produced  by  the  party  against 
whom  such  order  was  granted ;  or  the  court  may  allow  written  interro- 
gatories to  be  filed  by  the  party  moving  for  such  order,  and  require 
specific  answers  to  be  made  thereto  under  oath  :  Id. 

Plaintiffs  obtained  an  injunction  restraining  defendants  from  removing 
certain  bonds  beyond  the  jurisdiction  of  the  court,  and  requiring  them 
to  deposit  such  bonds  with  the  treasurer  of  this  state.  Afterwards 
they  procured  an  order  upon  defendants  to  show  cause  why  they  should 
not  be  punished  for  a  contempt  in  disobey ing^such  injunction  ;  and  de- 
fendants answered  that  the  bonds  had  been  removed  and  deposited  in 
Chicago  before  any  process  was  served  upon  them  in  the  action,  that  it 
was  impossible  for  them  to  acquire  possession  or  control  of  the  bonds  so 
as  to  comply  with  the  mandate  of  the  court.  Held,  that  the  court  did 
not  err  in  discharging  the  order  upon  this  answer  and  affidavits  filed  in 
support  thereof :  Id. 

Contract.     See  Debtor  and  Creditor. 

Implied  Obligations  on  both  Parties — Damages  for  Prevention  of 
Performance. — In  an  action  for  damages,  the  plaintiffs  alleged  in  the 
declaration  that  they  had  agreed  with  the  defendant  to  build  him  a  house 
for  which  he  agreed  to  pay  them  a  certain  price  ;  that,  in  pursuance  of 
said  agreement,  they  began  to  build  the  house  and  were  ready  and  will- 
ing to  complete  it,  but  that  the  defendant  prohibited  and  forcibly  pre- 
vented them  from  so  doing,  and  compelled  them  to  desist  from  the  work. 
Another  count  set  forth  the  contract  and  the  work  done  under  it  by  the 
plaintiffs  in  detail,  and  alleged  that  the  plaintiffs  were  then  and  there 
ready,  willing,  and  anxious  to  comply  with  the  contract  in  every  par- 
ticular, but  were  prevented  from  so  doing  by  the  defendant.  Verdict 
being  for  the  plaintiffs  ;  upon  appeal  from  an  order  overruling  a  motion 
in  arrest  of  judgment,  Hehlx  1st.  That  from  this  contract  an  obligation 
by  the  defendant  to  suffer  the  hoxise  to  be  built  was  implied.  2d.  That 
though  the  defendant  had  the  right  to  stop  work  on  the  building,  yet, 
by  so  doing,  he  committed  a  breach  of  contract  and  incurred  a  liability 
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to  pay  the  damages  that  might  result  therefrom.  3d.  That  the  damages 
in  such  case  wi>uld  iacluJe  coiupensation  for  the  labor  done  and  mate- 
rials furuished,  and  such  further  sum  as  might,  by  legal  principles,  be 
assessed  r»r  the  breach  of  the  contract.  4th.  That  though  the  declara- 
tion omitted  in  terms  to  aver  the  implied  promise  of  the  defendant  and 
was  not  very  technical  in  stating  the  breach  thereof,  yet  the  fact  of  pre- 
vention was  alleged  as  the  breach,  and  •this  was  sufficient;  especially 
after  verdict,  which  is  aided  by  intendment:  Black  v.  Woodrow  tnid 
Richardson,  39  Md. 

Corporation. 

Conversion  of  Bomh  into  Stock  — A  railroad  company,  having  a  capi- 
tal 8t4>ck  of  $1,500,000,  with  power,  by  its  charter,  to  increase  the  stock 
to  any  necessary  amount,  and  with  authority  to  allow  and  pay  interest 
on  its  stock,  issued  its  bonds,  bearing  interest  payable  semi  annually, 
and  Containing  a  provision  that  the  bonds  might,  within  a  specified  time, 
be  converted  into  stock  of  the  road  at  the  option  of  the  holder.  Interest 
was  accordinirly  allowed  to  the  stockholders  up  to  the  date  of  the  first 
dividend,  and  was  paid  by  issuing  to  them  new  stock  ;  the  sum  so  paid, 
however,  not  exceeding  the  net  earnings  of  the  road  during  the  time 
named,  lleld^  that  a  bondholder,  who  had  been  regularly  paid  the 
interest  on  his  bonds  up  to  the  time  of  the  dividend,  and  who  then 
elected  to  convert  his  bonds  into  stock,  was  only  entitled  to  receive  stock 
to  the  amount  of  the  principal  sum  specified  in  the  bonds,  and  could 
claim  no  part  of  the  new  stock  so  issued  by  the  company,  nor  any  com- 
pensation or  allowance,  in  stock  or  otherwise,  on  account  thereof:  Sut- 
liffv.  a  and  M,  RaUrocul  Cb.,  24  Ohio  St. 

Covenant. 

Effect  of  Recital  in  Charter — Legislative  Grant — Estoppel  by  Deed — 
Presumption  of  Identity  of  Persons  of  same  Name. — The  charter  of 
Harris  Gore  was  dated  October  30th  1801,  and  recited  that  the  grant 
of  said  territory  was  made  by  the  legislature,  February  25th  1782,  to 
G.  and  others.  On  June  1st  1789,  G.,  by  deed  of  warranty,  conveyed 
**  one  whole  right  and  share  in  said  gore,  drawn  in  my  name  to  me,"  to 
G.  Jr.  The  lands  of  said  gore  were  not  in  fact  allotted  or  divided  till 
the  year  1802.  HeUl^  that  the  recital  of  the  grant  in  the  charter,  was 
at  least  jorim^/tfc/c  evidence  of  the  fact;  and  that  said  grant  at  nnce 
vested  title  to  said  lands  in  the  grantees,  as  efiectually  as  when  engrossed 
and  recorded  :   Cross  v.  Martin^  46  Vt. 

When  one  having  no  title  to  land,  conveys  it  with  covenants  of  war- 
ranty, and  subsequently  acquires  title  thereto,  his  title  enures  to.  and 
vests  in,  his  grantee,  by  operation  of  law,  in  discharge  of  his  covenants : 
Id. 

Parties  in  successive  deeds  constituting  a  chain  of  title,  of  the  same 
name,  are  presumptively  the  same  persons;  and  in  this  country,  there  is 
no  intendment  that  a  party,  in  twenty  years,  may  not  change  his  resi- 
dence:  /'/. 

A  deed  from  G.  of  H.,  to  G.  Jr.  of^I.,  was  presumed  to  be  from  father 
to  son :  Id. 

Criminal  Law. 

Discharge  of  Jury  before  Verdict. — In  a  criminal  cause,  the  discharge 
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of  the  jury  without  the  consent  of  the  defendant,  after  it  has  been  duly 
impanneiled  and  sworn,  but  before  verdict,  is  equivalent  to  a  verdict  of 
acquittal,  unless  the  discharge  was  ordered  iu  consequence  of  such  ne- 
cessity as  the  law  regards  as  imperative :  Hines  v.  Stafe,  24  Ohio  8t. 

In  such  case,  the  record  must  show  the  existence  of  the  necessity 
which  required  the  discharge  of  the  jury  ;  otherwise,  the  defendant  wiil 
be  exonerated  fmm  the  liabilrty  of  further  answering  to  the  indictiuout : 
Id. 

Principal  and  Accessorif. — One  who,  participating  in  the  felnniuus 
intent,  is  present,  niding  and  abetting  the  commission  of  a  murder,  or 
other  ielony,  is  a  principal,  although  not  himself  the  immediate  perpe- 
trator of  the  act ;    Warden  v.  State,  24  Ohio  St. 

The  pre.sence,  either  actual  or  constructive,  of  the  accused  at  the 
commission  of  a  felony,  is  not  a  necessary  ingredient  in  the  offence  of 
aiding,  abetting  or  procuring  another  to  commit  it,  defined  by  section 
36  of  the  Crimes  Act :  Id, 

Damages.     See  Contract. 

Debtor  and  Creditor. 

Composition — Rescission  of  Contract — Rights  of  other  Parties. — 
Where  it  appears  clearly  that  one  entered  into  a  contract  under  a  bond 
fide  mistake,  ignorance  or  forgetfulness  of  facts  material  thereto,  he 
may  avoid  or  rej«eind  the  contract  on  that  ground,  provided  the  rights 
of  innocent  third  parties  will  not  be  prejudiced  by  such  avoidance  : 
Johnson  V.  Parker,  34  Wis. 

In  such  a  case  it  is  not  material  to  inquire  whether  such  person  might 
not,  by  reasonable  diligence,  have  ascertained  the  facts  which  he  had  for- 
gotten, or  in  regard  to  which  he  was  so  mistaken  or  in  ignorance  :  Id, 

liut  where  several  creditors  have  agreed  with  their  debtor  to  com- 
promise their  claims  against  him  at  a  stipulated  rate,  each  agreeing  to 
such  compromise  upon  consideration  of  the  like  agreement  of  the  others, 
no  one  of  them  can  avoid  or  rescind  such  agreement  on  his  part  upon 
the  ground  that  it  was  made  through  mistake,  forgetfulness  or  ignorance 
as  to  the  amount  or  situation  of  his  claim,  or  the  manner  in  which  it 
was  secured  :  Id. 

There  is  a  conclusive  presumption  of  law  in  such  cases  that  the  setting 
aside  of  such  a  settlement,  in  favor  of  one  creditor,  upon  any  of  the 
grounds  named,  would  be  injurious  to  the  other  creditors;  and  the  debtor 
may  avail  himself  of  the  objection,  in  a  suit  against  him  alone,  because 
that  is  a  necessary  means  of  protecting  such  other  creditors  :  Id. 

It  is  not  necessary  to  entitle  creditors  to  the  protection  of  this  rule, 
that  they  should  have  convened,  or  that  a  formal  promise  sh«»uld  have 
been  made  by  each  to  all  the  others  to  abide  by  the  settlement.  It  is 
sufficient  that  they  have  communicated  with  each  other  throvgh  the 
debtor,  by  accepting  his  proposition  in  writing  made  in  the  same  form 
to  each,  from  which  it  appears  that  the  consideration  for  the  promise  of 
each  was  the  like  promise  made  by  the  others :  Id. 

Deed.     See  Covenant. 

Repugnant  Descriptions, — Wliere  land  was  described  in  a  deed  of 
conveyance  jis  lying  north  of  a  specified  road,  and  was  also  described  by 
boundary  lines,  which  include  the  road-bed :  Held,  that  the  repugnancy 
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between  the  two  descriptions  is  not  irreconcilable,  and  that  the  road-bed 
is  included  in  the  conveyance  :    Williams  et  al  v.  Sparks^  24  Ohio  St. 

Dower.     See  Husband  and  Wife, 

Equity. 

Injunction  of  other  Proceedings  in  Equity. — A  court  of  equity  will 
not  interfere  by  injunction  to  stay  proceedings  in  another  equitable  suit 
in  the  same  court :  Dtyton  v.  Relf^  34  Wis. 

The  action  to  forech)se,  by  the  tax  title  claimant  against  the  original 
owner,  provided  by  ch,  2:i,  is  equitable  in  its  nature;  and  if  the 
defendant  therein  is  entitled,  under  ch.  89,  to  the  five  years'  term 
for  redemption,  which  has  not  yet  expired,  that  f  ict  slio'jld  be  set  up  in 
the  same  action ;  and  a  separate  suit  to  restrain  upon  that  ground  the 
foreclosure  action,  cannot  be  maintained  :  Id, 

Estoppel.     See  Covenant;  Municipal  Corporation. 

Evidence.     See  Covenant;  Sale. 

Testimony  of  Deceased  WitTiess. — Where  the  defendant  in  a  suit,  tes- 
tifying to  what  a  deceased  witness  has  proved  on  a  former  trial  of  the 
same  cause,  stated  that  he  could  give  substantially  the  testimony  of  the 
deceased  witness  as  to  a  certain  point,  but  could  not  give  all  his  testimony 
as  to  a  certain  other  point.  Held,  That  this  evidence  could  not  be  ad- 
mitted :  Black  v.  Richardson,  39  Md. 

Proof  of  Handioriting — Receipt. — A  witness,  to  prove  handwriting, 
must  have  such  knowledge  of  it  as  to  enable  him  to  form  some  opinion 
of  its  genuineness  when  he  sees  it :  Ouyette  v.  Bolton,  46  Vt. 

A  receipt  in  full  of  a  demand  named  therein,  is  a  full  and  perfect 
primd  facie  defence  to  an  action  for  the  recovery  thereof,  and  casts  upon 
the  plaintiff  the  b\irden  of  explaining  it,  or  in  some  way  destroying  its 
effect  as  evidence  :  Id. 

Expert. — Sec.  14,  p.  711,  Tay.  Stats.,  which  provides  that  no  person 
**  practising  physic  and  surgery  "  in  this  state  shall  "  testify  in  a  pro- 
fessional capacity  as  a  physician  and  surgeon  in  any  case,  unless  such 
person  shall  have  received  a  diploma,''  &c.,  applies  only  to  cases  in  which 
such  persons  are  called  upon  to  testify  to  their  opinions  as  experts : 
Montyomery  v.  Town  of  Scott,  34  Wis. 

In  an  action  for  injuries  to  plain tiff^s  person  alleged  to  have  been 
caused  by  a  defective  highway,  a  witness  for  plaintiff,  not  shown  to  have 
received  such  diploma,  was  permitted  to  testify  that  *'  both  bones  of 
plaintiff's  leg  were  broken  three  fingers  wide  above  the  ankle."  It 
afterwards  appeared  that  the  witness  set  and  dressed  the  leg.  ffel^f, 
that  as  the  fact  testified  to  was  not  one  requiring  professional  skill  for 
its  determination,  and  the  witness  was  not  called  upon  to  express  any 
opinion  as  an  expert,  there  was  no  error  in  receiving  the  testimony  :  Id. 

A  physician  examined  as  an  expert  may  testify  as  to  the  probable 
effects  of  wounds  and  injuries  upon  the  future  general  health  ;  as,  in 
this  case,  to  plaintiff's  liability  to  paralysis  from  the  injured  limb  :  Id, 

Former  Action. 

Effect  of  a  Judgment  for  the  Contract  Price,  as  a  Bar  to  the  Subse- 
quent Recovery  of  Damages  for  a  Breach  of  tite  Contract. — The  defend- 
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ant  contracted  to  dipj  a  cellar  and  lay  a  cellar- wall  fnr  the  plaintiff  by 
a  certain  time,  at  a  certain  price;  but  did  not  complet'e  it  within  the 
time ;  whereby  the  plaintilK suffered  damage.  After  the  job  was  finished, 
the  defendant  brought  suit  against  the  plaintiff,  to  recover  the  balance 
of  the  contract  price  due  for  the  work,  and  recovered  judgment  by  de- 
fault for  the  full  amount  thereof,  and  collected  said  judgment.  After- 
wards, the  plaintiff  brought  this  action  to  recover 'his  damages  for  the 
breach  of  said  contract.  Helil^  that  said  judgment  and  the  satisfaction 
thereof,  were  n«»t  a  bar  to  the  plaintiff^s  right  of  recovery  :  Davenport 
V.  Hubbard,  46  Vt. 

Gilson  et  al.  v.  Bingham,  43  Vt.  410,  commented  upon  and  explained: 
Id. 

Highway. 

Liabiliti/  of  City  for  Defects  in — Presumptions, — The  liability  of  a 
city  for  injuries  to  the  person  resulting  from  a  defective  sidewalk  which 
the  city  was  bound  to  repair,  is  settled  and  no  longer  open  to  discussion 
in  this  court ;    Colby  and  Wife  v.  City  of  Beaver  Daniy  34  Wis. 

The  ch  irter.of  the  defendant  city  (P.  &  L.  Laws  of  1871,  ch.  2"24). 
after  conferring  up<»n  the  common  council  expressly  the  power  to  direct 
the  manner  in  which  sidewalks  shall  he  constructed  in  the  first  instance 
by  the  lot-owner,  and  to  cause  them  to  be  built  if  the  latter  shall  neglect 
to  do  so,  further  provides  that  '*  whenever  the  street  commi.ssioner  shall 
deem  it  necessary  to  repair  any  sidewalk  constructed  by  said  city  within 
its  limits."  he  shall  direct  the  owner  or  occupant  of  the  adjoining  lot  to 
make  such  repair  in  a  time  and  manner  to  be  prescribed  by  the  com- 
missioner, and  in  c;ise  of  his  neglect,  shall  cause  the  same  to  be  made 
at  the  expense  of  the  lot,  &c.  Held,  1.  That  the  power  to  direct  repairs 
here  given  extends  to  all  side^valks  which  the  city  has  ordered  to  be 
built,  and  over  which  it  exercises  care  and  control.  2.  That  under  this 
charter  the  city  is  bound  to  repair  jiny  defect  in  such  a  walk,  which 
endangers  the  safety  of  travellers  :  >/. 

I'here  was  no  en  or  in  instructing  the  jury  that  if  the  defect  in  a  side- 
walk which  caused  the  injury  complained  of,  had  existed  f«>r  such  a 
length  of  time  that  by  the  exercise  of  reasonable  care  and  diligence  the 
city  authorities  would  have  discovered  it,  knowledge  on  their  part  might 
be  presumed  ;  there  being  evidence  which  rendered  such  instractioo 
pertinent:  Id, 

Husband  and  Wife. 

Ante  Nuptial  Agreement — Barring  of  Dower  and  Homestead. — The 
plaintiff  was  the  second  wife  of  the  intestate,  who  died  without  issue  of 
their  marriage.  An  ante-nuptial  agreement  was  entered  into  between 
them,  whereby  a  pecuniary  provision  was  made  for  her  in  lieu  of  dower, 
and  whereby  she  covenanted  to  claim  no  share  in  his  estate  otherwise 
than  according  to  the  provisions  of  s;iid  agreement.  The  plaintiff  did 
not  elect  to  waive  the  provision  made  for  her  by  said  agreement,  but, 
induced  by  the  fraud  and  artifice  of  the  only  son  and  sole  heir  of  the 
intestate,  accepted  and  received  the  same  in  full  of  all  claim  against  said 
estate,  and  retained  the  same  without  offering  to  restore  it  to  the  estate. 
Held,  that  the  plaintiff  was  thereby  barred  of  dower  and  homestead  : 
Hathaway  v.  Hithaways  Estate.  4(i  Vt. 

Held,  also,  that  without  waiver  of  said  provision,  and  notice  of  it  in 
— •-•  T^  the  Probate  Court  had  no  power  to  decree  the  plaintiff  home- 
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stead  and  dower,  although  said  provision  was  wholly  inadequate  for  her 
support:  Id, 

The  Probate  Court,  on  the  plaintiff's  application,  caused  homestead 
and  dower  to  be  set  out  to  her,  from  which  proceeding  this  appeal  was 
taken.  Held^  that  although  such  proceeding  might  be  considered  as 
equivalent  to  a  decision  that  said  provision  was  not  sufficient  for  her 
support,  and  to  an  extension  of  the  time  for  making  election  ;  yet,  that  it 
c  )uld  not  supply  the  indispensable  requisites  of  election,  waiver,  and  notice 
thereof  in  writing  to  the  Probate  Court — acts  to  be  done  by  the  plaintiffs 
Id, 

Injunction.     See  Equity. 

Insurance. 

Assignment  of  Policy  of  Insurance — Assignee  takes  subject  to  EgyH- 
ties  — 'ihe  assignee  of  a  policy  of  insurance  takes  it  subject  to  all  the 
equities  which  attnch  to  it  in  the  hands  of  the  insured )  and  on  a  suit 
by  the  assignee  the  insurer  has  a  right  to  claim  any  set-off,  or  make  any 
defence  he  could  have  made  against  the  insured  at  the  time  of  notice  of 
assignment :  Johnson  v.  Phcenix  Insurance  Co.^  39  Md. 

If  the  insurer  assent  to  the  assignment  or  by  his  act  or  conduct 
induces  the  assignee  to  take  the  same,  under  the  belief  that  no  claim 
exists  ag-tinst  the  insured,  then  no  such  defence  or  set-off  could  be  relied 
on  in  a  suit  by  the  assignee  :  Id. 

G.  insured  a  cargo  of  shooks  with  the  P.  Ins.  Co. — The  shooks  arrived 
in  a  damaged  condition,  and  it  was  agreed  to  sell  them  at  auction  and 
adjust  the  loss.  G.  wrote  a  note  to  the  agent  of  the  insurance  company 
transferring  to  J.  B.  &  Co.  the  settlement  of  the  insurance  as  soon  as 
arrangements  were  made  with  the  auctioneer  to  sell  them.  On  this  the 
agent  endorsed  "  the  net  proceeds  of  sales  of  the  within-named  shooks 
would  come  in  the  usual  course  to  Mr.  G.,  but  in  accordance  with  his 
request  I  will  arrange  with  B.  &  Co.  (the  auctioneers,)  to  hold  the 
amount  for  your  (J.  B.  &  Co.*s)  account."  The  loss  on  the  shooks  was 
determined  by  an  adjuster  to  be  $905.16.  Afterwards  the  P.  Ins.  Co. 
sued  J.  B  &  (/O.  as  guarantors  on  a  not«  of  G.,  growing  out  of  an  inde- 
pendent transaction,  and  the  defendants  proposed  to  set  off  against  the 
plaintiff's  claim  the  8905.16,  which  was  alleged  to  be  due  to  the  defendants 
under  the  above  assignment.  Held:  1st.  That  the  endorsement  of  the 
plaintiff's  agent  did  not  recognise  the  right  of  the  defendants  to  $905.16, 
but  to  the  proceeds  arising  from  the  sale.  2d.  That  the  plaintiff's 
right  to  set-off  against  G.'s  claim  for  8905.16  a  sum  due  it,  was  superior 
to  any  claim  which  the  defendants  had  on  the  8905.16  in  virtue  of 
the  above  assignment :  Id. 

MORTGAaE. 

Agreement  to  treat  as  Security  only. — The  stipulation  in  a  mortgage, 
that  it  is  not  to  be  foreclosed  until  the  property  of  the  makers  of  the 
note,  which  it  is  given  to  secure,  is  exhausted,  is  complied  with,  where, 
after  judgment  on  the  note  against  the  makers,  it  appears  they  have  no 
property  subject  to  execution.  The  creditor  is  not  bound  to  bring  suit 
to  exhaust  the  equities  of  the  judgment-debtors,  before  foreclosing  the 
mortgige  :  Riblet  v.  Daris  et  nl.^  24  Ohio  St. 

An  execution  issued  on  a  judgment  by  confession,  was  levied  on  the 
goods  of  one  of  the  judgment  debtors,  on  whose  application   the  ju'^" 
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ment  was  modified  and  the  execution  set  aside,  whereby  the  goods 
were  lost  to  the  judgment-creditor.  Held^  that  in  the  absence  of  fraud 
or  collusion  on  the  part  of  the  creditor,  his  right  to  recover  the  whole 
amount  of  the  debt  of  a  co-surety  of  such  judgment-debtor  was  not  af- 
fected by  the  discharge  of  the  levy:  Id, 

Municipal  Corporation.     ^q%  Highway ;  Negligence. 

Improvement  of  Street — Jurisdiction  of  Councils. — Where  the  charter 
of  a  city  authorizes  the  common  council  to  improve  a  street  at  the  ex- 
pense of  adjoining  lots,  only  upon  presentation  to  it  of  a  petition  for  such 
improvement  signed  by  the  owners  of  a  certain  specified  proportion  of 
the  lot  frontiige  on  such  street,  the  presentation  of  such  petition,  bear- 
ing the  names,  as  signers,  of  persons  actually  owning  the  required  pro- 
portion of  such  lot  frontiige,  which  names  have  been  actually  signed  by 
those  persons  themselves  or  by  their  authority,  is  essential  to  give  the 
council  jurisdiction  :   Canfiell  v.  Smith,  34  Wis. 

Where  the  improvement  has  been  made  by  the  council  without  such 
petition,  the  owner  of  a  lot  assessed  therefor,  and  sold  for  non-payment 
of  the  assessment,  is  entitled  (where  he  has  not  estopped  himself  in  any 
way  from  demanding  such  relief)  to  a  judgment  in  equity  declaring  void 
the  certificate  of  such  sale  and  restraining  the  issue  of  a  deed  thereon  : 
Id, 

Where,  in  such  a  case,  there  was  a  petition  presented  to  the  council 
purporting  to  be  signed  by  persons  owning  the  required  proportion  of 
frontage  on  said  street,  the  plaintiff,  under  a  complaint  which  merely 
alleges  that  "  no  petition  was  ever  presented  by  the  owners  of"  such 
proportion  of  frontage,  may  show  that  some  of  the  signers  of  said  peti- 
tion did  not  own  the  amount  of  frontage  claimed  by  them,  and  that  the 
names  of  others  appearing  as  signers  were  not  affixed  by  themselves  nor 
with  their  consent:  Id. 

The  plaintiff  (who  was  not  one  of  the  signers  of  said  petition)  is  not 
estopped  from  alleging  a  want  of  power  in  the  common  council  by  the 
fact  that,  having  notice  that  the  work  was  ordered,  he  did  not  interpose 
the  objection  until  the  work  was  done :  Id. 

Negligence.     See  Evidence ;  Highway;  Railroad. 

Contributory. — Where  the  carelessness  of  the  plaintiff,  as  well  as  that 
of  the  defendant,  operated  directly  to  produce  the  injury  complained  of, 
the  plaintiff  has  no  right  to  recover.  And  in  a  case  where  the  defend- 
ant is  entitled  to  and  requests  a  charge  to  that  effect,  the  refusal  or 
neglect  of  the  court  to  so  instruct  the  jury,  in  unambiguous  terms,  is 
error,  for  which  a  judgment  in  favor  of  the  plaintiff  will  be  reversed  : 
Pittsburgh,  F.  W.  &  C  Railway  Co.  v.  Krichbaum's  Adm'r.,  24  Ohio 
St 

Contributory  Negligence  in  Law — Liability  of  a  Municipal  Corpora- 
tion/or Injury  resulting  from  Obstruction  of  a  Street. — Negligence  is  the 
want  of  such  care -as  men  of  ordinary  prudence  would  use  under  similar 
circumstances;  and  the  question  as  to  whether  the  act  of  a  party 
amounts  in  law  to  negligence,  depends  upon  the  danger  which  might 
reasonably  be  expected  to  result  therefrom  :  Mayor,  etc  ,  v.  Holmes,  39 
Md. 

In  July  1872;  the  City  of  Baltimore,  through  its  water  department, 
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was  engaged  in  laying  water-mains  along  a  portion  of  the  west  side  of 
Charles  street,  the  whole  work,  including  excavating  and  repaying,  being 
done  in  five  days.  The  plaintiff  was  employed  to  haul  material' from  a 
house  on  the  west  side  of  Charles  street  above  Saratoga  street,  and,  com- 
ing to  the  house  on  the  4th  of  July  for  a  load,  found  a  ridge  of  stones, 
occasioned  by  the  work  referred  to,  along  the  west  side  of  the  street  in 
front  of  and  beyond  the  house.  At  this  time  he  made  no  attempt  to 
cross  over  the  stones,  but,  stopping  his  horse  on  the  east  side  of  the 
street,  carried  the  materials,  with  the  assistance  of  persons  working  in 
the  house,  to  the  cart.  On  the  8th  of  July,  the  street  being  obstructed 
as  before,  he  made  his  first  load  in  the  same  manner,  but  on  his  return 
for  a  second  load,  not  finding  any  one  to  help  him,  and  the  materials 
being  heavy,  he  attempted  to  lead  his  horse  over  the  stones.  While  so 
doing,  the  horse  stumbled,  and  in  falling  struck  the  plaintiff  on  the  leg 
and  broke  it.  The  horse  was  sound  and  steady,  and  the  plaintiff  was 
leading  him  carefully.  The  plaintiff  having  brought  suit  against  the 
city  for  damages,  the  defendant  offered  evidence  that  the  plaintiff  had 
been  cautioned  by  the  owner  of  the  materials  to  be  careful  in  crossing 
the  ridge,  because  he  thought  it  was  dangerous  ;  and  that  the  work  which 
caused  the  obstruction  had  been  carefully  and  promptly  done  by  expe- 
rienced and  competent  workmen.  At  the  trial  the  court  submitted  the 
question  of  negligence,  both  on  the  part  of  the  plaintiff  and  defendant, 
to  the  jury  ;  verdict  and  judgment  being  for  the  plaintiff,  on  appeal  by 
the  defendant,  it  was  Held  that  this  instruction  was  proper,  the  act  of 
the  plaintiff  not  being  contributory  negligence  in  law  :  Id, 

New  Trial. 

After-dhcovered  Evidence. — A  new  trial  should  not  be  granted  on 
the  ground  of  newly  discovered  evidence,  unless  the  legitimate  effect  of 
such  evidence,  when  considered  in  connection  with  that  produced  on 
the  trial,  ought  to  have  resulted  in  a  different  verdict  or  finding.  The 
rule  of  practice,  on  this  subject,  was  not  substantially  changed  by  sec- 
tion 297  of  the  code  of  civil  procedure :  Cleveland,  etc.,  R.  R.  Co.  y. 
Long,  24  Ohio  St. 

Kailroad.     See  Tort 

Uvidence  in  Action /or  Injury  by  Fire  occasioned  by  one  of  its  Engines 
—  Onus  Probandi. — In  an  action  against  a  railroad  company  for  so  neg- 
ligently managing  one  of  its  engines,  that  certain  cord-wood  and  grow- 
ing timber  of  the  plaintiff  whose  land  adjoined  the  road,  was  destroyed 
by  fire  emitted  from  the  engine,  the  plaintiff,  for  the  purpose  of  proving 
that  the  fire  in  question  was  occasioned  by  the  defendant's  engine,  and 
as  tending  to  prove  negligence  on  the  part  of  the  defendant  in  the  con- 
struction and  management  of  its  engines,  may  show  that  within  a  week 
before  the  fire  in  question,  the  engines  of  the  defendant  in  passing  had 
scattered  large  sparks  which  were  capable  of  setting  fire  to  combustible 
articles  along  the  road,  and  that  frequent  fires,  occasioned  by  such  sparks, 
had, been  put  out  within  that  time  :  Annapolis  and  EUcrxdge  Railroad 
Company  v.  Gantt.  39  Md. 

Under  Article  77  of  the  Code,  in  an  action  against  a  railroad  company 
for  injury  done  the  property  of  the  plaintiff  by  fire  occasioned  by  the 
engines  of  the  defendant,  it  is  not  incumbent  on  the  plaintiff  to  prove 
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that  the  fire  was  caused  bj  the  defendant's  negligence ;  .but  the  ony$  is 
cast  on  the  defendant  to  show  affirmatively  that  it  has  used  reasonable 
care  to  prevent  the  causing  of  injury  by  fire  from  its  engines  :  Id. 

In  an  action  under  the  Code^  against  a  railroad  company  for  injury 
done  to  certain  cord-wood  and  growing  timber  of  the  plaintiff,  by  fire  oc- 
casioned by  the  engine  of  the  defendant,  the  fact  that  the  fire  began  on 
the  track  of  the  railroad  and  spread  thence  to  the  plaintifTs  land  adjoin- 
ing, causing  the  injury  to  his  property,  will  not  avoid  the  liability  of  the 
r.iilro:i<i  company,  the  evidence  showing  that  the  injury  was  the  direct 
consoq  nonce  of  the  fire  occasioned  by  the  defendant's  engfne  :  Id. 

The  safe  rule  as  to  the  liability  of  railroad  companies  under  Article 
77  of  the  Code,  for  damages  by  fire  occasioned  by  their  engines  or  car- 
riages, is  that  when  their  liability  arises,  it  extends  to  all  the  near  and 
natural  consequences  of  their  wrongful  act,  and  not  to  those  which  are 
remote,  incidental  or  exceptional :  Id. 

In  a  case  where  the  fire  has  not  been  communicated  directly  to  the 
plaintiff's  property  by  sparks  or  cinders  from  the  locomotive  of  the  de- 
fendant ;  as  where  it  has  spread  from  its  first  beginning,  and  thus  been 
communicated  indirectly  to  the  plaintiff's  property,  it  is  a  qjuestion 
proper  to  be  submitted  to  the  jury  to  determine  from  all  the  facts  of  the 
case,  whether  the  injury  complained  of  is  the  natural  consequence  of  the 
defendant's  negligence,  or  whether  it  has  been  caused  by  **  some  inter- 
vening force  or  power  which  stands  naturally  as  the  cause  of  the  mis- 
fortune :"  Id, 

Receiver. 

Title  of- — Protection  hy  the  Court — Contempt. — A  final  order  in  a 
proceeding  for  contempt  is  appealable  :  Matter  of  Day,  on  Complaint 
of  Benson,  Receiver,  34  Wis. 

Where  property  is  legally  in  possession  of  a  receiver  appointed  by  the 
court,  it  is  the  duty  of  the  court  to  protect  his  possession,  not  only 
against  violence  but  against  suits  at  law  :  Id. 

By  agreement  between  the  parties  in  interest,  one-fourth  of  the  shin- 
gles manufactured  from  certain  lumber  at  a  certain  mill  were  to  be 
delivered  by  the  mill-owners,  as  the  property  of  E.  &  B.  to  X.,  who  had 
been  appointed  by  the  court  *' receiver  of  all  moneys,  assets  and  pro- 
perty" of  said  E.  &  B. ;  and  the  mill-owners  afterwards  delivered  certain 
shingles  made  from  such  lumber  to  X  ,  as  a  part  of  the  one  fourth  be- 
longing to  said  firm.  Held,  that  X.  was  lawfully  in  possession  of  such 
shingles  as  receiver,  and  that  if  there  had  been  a  niistiike  in  such 
delivery,  and  the  shingles  belonged  in  fact  to  D.,  the  only  remedy  of  the 
latter  was  by  application  to  the  court  for  redress,  or  for  leave  to  sue  ; 
and  he  could  not  lawfully  take  possession  of  the  shingles  and  convert 
them  to  his  own  use  :  Id. 

In  a  proceeding  against  I),  for  a  contempt  in  taking  such  shingles 
from  the  receiver's  possession,  where  it  appeared  that  he  had  sold  them 
and  they  had  been  removed  from  the  state,  the  court  did  not  err  in 
finding  the  value  and  ordering  D.  to  pay  the  same  to  the  ^receiver  ;  nor 
in  further  ordering  that  he  be  allowed  to  deduct  from  such  value  the 
amount  paid  by  him  for  manufacturing  the  shingles;  nor  in  appointing 
a  referee  to  determine  and  report  the  amount  so  paid  :  Id, 

The  receiver's  title  or  ultimate  right  of  possession  could  not  be  triad 
in  such  a  proceeding  by  him  for  contempt,  but  only  in  some  appropriate 
action  to  be  instituted  against  him  :  Id, 
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•  Sale. 

Warranty — Rescission — Evidence  — In  an  action  to  rescind  a  contract 
and  cancel  promissory  notes  given  for  the  rij^ht  to  use  and  sell  a  "  patent 
screw-fork  for  elevating  hay,  grain,  straw.  &c.,"  representations  made  by 
the  tentfor  "  that  the  fork  was  in  ail  respects  a  good  one ;  that  it  would 
do  good  work,  and  would  work  in  all  kinds  of  hay,  grain,  straw,  and 
other  grass,  and  was  in  all  respects  fit  for  the  use  intended,'* — held  to 
amount  to  a  warranty :   Elkins  v.  Kenyon  and  others,  34  Wis. 

If  the  instrument  was  one  of  no  practical  utility  for  the  use  intended, 
the  plaintiff  was  entitled  to  a  rescission  of  the  contract  on  the  ground  of 
false  and  fraudulent  representations  :    Id. 

In  the  case  of  such  an  instrument,  whose  value  depends  upon  the 
ability  o^  farmers  generally  to  use  it  successfully,  if  numerous  witnesses 
of  that  class  testify  that  they  have  given  it  a  full,  fair  and  exhaustive 
trial,  and  were  unable  to  make  it  work,  and  others  testify  that  they  have 
tried  it  and  it  worked  successfully,  the  rule  generally  applicable  in 
weighing  positive  against  negative  testimony  does  not  apply  :    Id, 

Stamp. 

Omission  without  Evidence  of  Intent — Where  a  party  sues  on  ao 
instrument  which  is  required  by  the  Act  of  Congress  of  13th  of  July 
186G,  to  be  stamped,  upon  penalty  that  such  instrument  '^  shall  be 
deemed  invalid  and  of  no  effect,''  when  the  stamp  is  omitted,  *'  with  in- 
tent to  evade  the  provisions"  of  the  Act ;  and  there  is  no  evidence  that 
the  plaintiff,  in  omitting  the  stamp,  intended  fraudulently  to  evade  those 
provisions,  the  instrument  may  be  used  in  evidence :  Black  v.  Ridi^ 
ardson,  39  Md. 

Statute. 

Constructioe  Repeal. — Where  two  acts  provide  remedies,  differing  only 
in  form,  for  the  same  substantial  grievance,  it  would  seem  clear  that  the 
legislature  intended  by  the  later  act  to  prescribe  the  only  rules  which 
should  govern  in  such  cases  :  Mont  el  v.  Consolidation  Coal  Co.,  39  Md. 

Semble,  that  even  though  two  statutes  relating  to  the  same  subject 
be  not,  in  terms,  repugnant  or  inconsistent,  yet  if  the  later  statute  were 
clearly  intended  to  prescribe  the  only  rule  which  should  govern  in  the 
case  provided  for,  it  will  be  construed  as  repealing  the  first :  /(/. 

Street.     See  Highway ;  Municipal  Corporation;  Negligence. 
Surety. 

Eoulence — Discharge  by  Tender. — There  was  evidence  tending  to 
show  that  L.  was  principal  upon  a  note,  and  had  deposited  money  which 
had  been  tendered,  to  piy  the  same,  and  had  agreed  to  indemnify  the 
defenJant  against  the  costs  and  expenses  of  a  suit  thereon.  There  was 
also  evidence  tending  to  show  that  H.,  another  signer,  was  principal, 
and  the  defendant  and  L  sureties.  The  plaintiff  requested  tb*»  court 
to  charge  that,  the  defendant  being  indemnified,  L.  was  principal  and 
the  defendant  surety  ;  and  the  refusal  to  so  charge  was  held  no  error  : 
Joslyn  V.  Eastman^  46  Vt. 

When  a  debtor  tenders  payment  of  a  debt  for  which  a  surety  is  ob- 
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ligated,  and  the  creditor  declines  to  receive  it,  he  thereby  discharges  the 
surety:  Id. 

Tort. 

Phdding  —  Joinder  of  Counts  —  Tort  —  Proximate  Cavse.  —  In  an 
action  against  a  railroad  company  the  decl.-i ration  contained  two  counts 
The  first  charged  that  the  defendant,  by  it^  agents,  so  carelessly  and 
negligently  drove  and  conducted  its  locomotives  and  curs,  that  sparks 
and  fire  therefrom  were  dropped,  blown,  cast  and  spread  by  burning,  in 
and  upon  plaintiffs*  fences,  trees,  timber,  &c.,  whereby  the  same  were 
set  tire  to,  burned  and  destroyed.  The  secowf  averred  in  subsumce, 
that  the  mother  of  the  plaintiffs,  being  seised  of  certain  land,  did,  in 
1862,  by  her  deed,  grant  to  the  defendant  a  right  of  way  through  the 
same,  subject  to  the  condition  that  it  should  make  and  keep  in  repair 
substantial  fences  between  the  railroad  and  her  adjoining  lands ;  under 
which  deed  the  defendant  entered  into  and  continued  in  the  enjoyment 
of  the  said  right  of  way,  whereby  it  became  and  was  its  duty  to  perform 
all  the  conditions  in  said  deed;  that  the  mother  of  the  plaintiffs  died 
in  1871,  leaving  them  her  sole  heirs-at-law  and  seised  of  the  same  land, 
but  that,  since  that  time,  the  defendant,  in  neglect  of  its  duty,  had 
Buffered  said  fences  to  be  out  of  repair,  by  reason  whereof  plaintiffs' 
land  suffered  from  inroads  of  cattle,  and  their  crops  were  destroyed,  &c., 
whereby  they  sustained  damage.  Demurrer  to  this  declaration,  on  the 
ground  of  misjoinder  of  counts,  which  was  overruled,  and,  on  appeal, 
it  was  held :  that  both  counts  were  in  tort,  and  so  properly  joined : 
Philadelphia,  W.  dc  B.  Railroad  Co.  v.  Constable,  39  Md. 

Where  the  law  imposes  upon  a  party  an  obligation  which  he  neglects 
to  perform,  whereby  damage  results  to  another,  the  party  injured  may 
bring  an  action  on  the  case  founded  in  tort :  LI. 

In  an  action  against  a  railroad  company,  the  defendant  proved  that  a 
fire,  for  which  damages  were  claimed,  began  on  a  lot  owned  by  one  U., 
immediately  adjoining  the  railroad,  and  covered  wfth  broom-sedge  and 
dry  grass ;  that  the  fire  burned  across  this  lot,  about  one  hundred  and 
fifty  yards,  to  the  land  of  the  plaintiffs,  where  i*  encountered  a  fence 
and  dry  grass,  and,  spreading  from  these,  destroyed  certain  young 
timber,  fences  and  fence  rails  on  said  land.  Held :  1st.  'J'hat  the  fact 
that  the  fire  was  first  communicated  to  the  material  on  the  land  of  the 
adjacent  proprietor,  H.,  did  not  affect  the  defendant's  responsibility 
to  the  plaintiffs.  2d.  That  the  fire  injured  the  plaintiffs'  property  in 
its  natural  and  direct  course,  and  by  naturally  and  gradually  spieading 
from  the  place  where  it  began,  without  any  intervening  force  or  power, 
and  the  injury  was,  therefore,  its  proximate  effect :  /(/. 

Trustee. 

Failure  to  Invent  Funds —  Chargeable  with  Interest  only. — When  a 
trustee  receives  money  which  he  should  invest  f«vr  the  use  and  benefit 
of  his  cestuis  que  trust,  but  fails  to  do  so;  he  will  be  charged  with  only 
simple  interest,  it  not  appearing  that  he  used  the  trust  funds,  or  em- 
ployed them  in  his  business,  or  in  any  other  way  by  which  he  could  have 
made  gains :  Smtth  &  Barber,  Exrs.  v.  Darby ^  39  Md. 
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ACKNOWLEDGMENT.     See  Deed,  I. 

ACTION.     See  Administrator,  I.     Sdkdat,  2.     Tort,  1. 

1.  No  action  lies  to  recover  excessive  frelRht  paid  to  a  railroad,  in  the  ab- 
sence ol'anv  duress,  fraud  or  extortion.  Potomac  Coal  Co,  v.  C.  ^  R.  Rail- 
road, 191.* 

2.  No  action  lies  to  recover  money  voluntarily  paid,  even  if  the  party 
supposed  he  was  bound  in  law  to  pay  it.  Lafayette  i  Indianapolie  R*  R,  r. 
Pattison,  252. 

3.  Money  paid  under  duress  either  applied  to  property  or  the  person  may 
be  recovered.     Id. 

4.  A  person  whose  horses,  frightened  by  a  locomotive,  became  uncontrol- 
lable, ran  away  with  him,  went  upon  land  of  another,  and  broke  a  post  there, 
is  not  liable  for  the  damage  if  it  was  not  caused  by  any  fault  on  his  part.. 
Brown  v    Coltinn,  364. 

5.  Where  debtor  alleges  that  he  transferred  notes  and  mortgages  to  hia 
creditor  to  collect  them,  and  pay  himself,  and  hand  over  surplus,  and  that 
there  is  a  surplus,  an  action  at  law  is  stated  and  not  one  in  equity.  Dickson 
V.  Cole,  587. 

6.  If  the  creditor  releases  a  mortgage-debt  received  as  collateral  having 
taken  a  conveyance  of  the  land,  without  the  debtor's  consent,  be  is  liable  to 
ac(*^unt  to  him  for  the  amount.     Id, 

7.  A  party  declining  to  accept  payment  except  in  a  way  to  which  h»  is  not 
entitled,  cannot  insist  that  the  action  is  prematurely  brought.  Macky  v.  Oil- 
linger,  389. 

8.  Threats  of  bodily  hurt  which  occasion  such  inconvenience  as  to  produce 
pecuniary  damage  are  actionable.     Grimes  v.  Gates  et  ux.,  645. 

9.  A  mere  fear  is  not  sufficient.     Id, 

10.  Where  threats  are  made  by  letter  it  is  only  necessary  to  set  out  the 
substance  of  the  threats.     Id, 

11.  Where  plaintiff  was  induced  to  buy  a  patent-right,  by  the  false  and 
fraudulent  representations  of  defendant,  an  action  on  the  case  wiU  lie.  Somers 
y.  Richards,  773. 

12.  Plaintiff  need  not  prove  all  the  allegations  of  the  decLazalion,.  if  less 
will  constitute  cause  of  action.     Id, 

ACTS  OF  CONGRESS. 

1789,  .  See  Attorney,  5. 

1831,  March  2.  See  Attorney,  4. 

1862,  June    .  See  Contract,  10. 

1863,  March  3.  See  Constitutional  Law,  6. 
1863, .  See  Civil  Kiohts. 

1864,  June  3.  See  Bank  and  Banker,  13. 

1864,  June  30.      See  LiciiNSB,  1. 

1865,  March  3.     See  Courts,  16. 

1866,  July  13.      See  Stamp,  3. 
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ACTS  OF  CONGRESS. 

1866,  July  25.      See  Coxstitdtiokal  Law,  40. 

1866,  July  27.      See  Courts,  21. 

1867,  March  2,    See  Courts,  15,  19. 

1869,  April  10.    See  Timb,  5. 

1870,  Jany.  26.    See  Timb,  5. 
1870,  May  31.      See  Alibn,  5. 

1870,  May  31.      See  Constitutional  Law   19. 

ADMINISTRATOR. 

1.  An  action  for  injury  to  real  estate  does  not  sunriye  to  an  administrator. 
Forist  V.  Androscoggin  R.  I.  Co.^  50. 

2.  To  suiitAin  such  action  under  the  statutes  of  New  Hampshire,  the  fact^ 
on  which  administrator's  right  depends  must  be  stated  in  declaration.     /</. 

ADMIRALTY.     See  Navioatiok,  2. 

1.  The  United  States  Courts  have  exclusive  jurisdiction  over  maritime  con- 
tracts.    Murphg  V.  Mobile  Trade  Co.,  50. 

2.  The  common-law  remedy  saved  by  the  Act  of  1789,  is  a  remedy  which 
attaches  to  the  interests  of  the  owner  of  the  vessel.     Id, 

3.  Supplies  furnished  in  Mobile,  to  a  steamboat  plying  between  there  and 
Columbus,  the  owner  being  a  citizen  of  Mississippi,  is  a  maritime  contract.  Id. 

4.  The  proceedings  in  admiralty  embraced  in  R.  C.  3127-3147  are  in- 
operative in  all  cases  of  maritime  contract.     Id. 

5.  In  admiralty,  the  pendency  of  proceedings  in  personam  cannot  snspeDd 
those  in  rem.     People  ex  rel.  Granger  v.  iVayne  Circuit  Judge^  389. 

6.  Courts  cannot  treat  them  as  involving  identical  issues.     Id, 

7.  An  appeal  in  admiralty  from  the  District  Court,  in  effect,  institutes  the 
matter  de  novo  in  the  Circuit  Court.     The  Lucille,  587. 

8.  An  order  merely  affirming  the  decree  of  the  District  Conrt  is  not  such 
as  the  Circuit  Court  should  make,  and  no  appeal  lies  to  Supreme  Court.     Id. 

9.  In  case  of  collision  the  inferential  evidence  of  the  officers  of  the  col- 
liding vessel,  will  not  weigh  against  the  direct  testimony  of  those  of  injured 
one.     The  Wenona^  645. 

10.  A  false  manoeuvre  at  the  moment  of  collision  on  the  part  of  a  schooner, 
will  not  exonerate  a  steamer  which  had  nothing  to  mislead  it.  The  Falcon^ 
645. 

11.  Where  libel  alleged  total  loss,  which  answer  substantially  admitted, 
the  fact  that  the  vessel  was  finally  repaired  is  no  defence.     Id. 

12.  A  decree  for  total  loss  is  a  bar  to  any  claim  by  the  former  owners  of 
a  vessel.     Id. 

13.  Where  a  steamer  running  seven  knots  in  a  dense  fog  and  approaching 
Sandy  Hook,  collides  with  a  bark  under  way  and  ringing  a  belly  the  damages 
will  be  equally  divided.      The  Pennsylvania^  646. 

14.  A  vessel  commining  a  positive  breach  of  statute  mtist  show  that  it  cer- 
tainly did  not  contribute  to  a  disaster.     Id. 

AGENT.    See  Evidence,  27.    Insurance,  19,  21.    Railsoad,  10.    Trover, 
1.     Usury,  5. 

1.  A  general  agent  is  one  who  is  authorized  to  transact  all  the  business  of 
his  principal,  or  all  of  a  particular  kind  or  at'a  particular  place.  Cruzan  v. 
Smith,  191. 

2.  The  principal  is  bound  by  the  acts  of  a  general  agent,  althongli  he  may 
have  violated  private  instructions.     Id. 

3.  A  special  agent  is  one  authorized  to  do  a  specified  act     Id. 

4.  Principal  is  not  bound  by  act  of  special  agent  if  he  axoeeds  his  au- 
thority.    Id. 

5.  Third  parties  must  ascertain  extent  of  special  agent's  aiuhority.     Id. 

6.  Where  a  company  issues  to  a  person  an  open  policy  with  blanks  for  the 
risks  agreed  upon  by  him,  and  authority  to  take  the  premiums,  he  is  to  be 
deemed  their  agent.      Wass  v.  Maine  Marine  Insurance  Ca.j  259. 

7.  Commercial  agents  have  no  right  to  sell  the  merchandise  of  their  princi- 
pal as  part  of  a  lot,  without  his  consent.     Coee  v.  Nash,  451. 

8.  Special  Aoenct,  657. 
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AGREEMENT. 

An  agreement  to  extend  the  time  of  payment  of  a  note,  to  be  valid,  mast 
be  supported  by  a  consideration.     Marcellus  v.  Countrymen^  261. 

ALIEN.     See  Territories,  1. 

1.  The  police  power  of  the  state  may  be  exercised  by  precautionary  mea- 
sures against  the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious 
diseases  from  persons  coming  from  other  countries.  The  state  may  entirely 
exclude  convicts  and  persons  afflicted  with  incurable  disease  ;  may  refuse  ad- 
mission to  paupers,  idiots  and  lunatics  and  others,  who  from  physical  causes 
are  likely  to  become  a  charge  upon  the  public  until  security  is  afforded  that 
they  will  not  become  such  a  charge  ;  and  may  isolate  the  temporarily  diseased 
until  the  danger  of  contagion  is  gone.     In  the  Matter  of  Ah  Fong^  761. 

2.  The  extent  of  the  power  of  the  state  to  exclude  a  foreigner  from  its  ter- 
ritory  is  limited  by  the  right  of  self-defence.  Whatever  outside  of  the  legit- 
imate exercise  of  this  right  affects  the  intercourse  of  foreigners  with  our  peo- 
ple, their  immigration  to  this  country  and  residence  therein,  is  exclusively 
within  the  jurisdiction  of  the  general  government,  and  is  not  subject  to  state 
control  or  interference.     Id. 

3.  The  6th  Article  of  the  Treaty  between  the  United  States  and  China, 
adopted  on  the  28th  of  July  1868,  provides  that  Chinese  subjects  visiting  or 
residing  in  the  United  States  shall  enjoy  the  same  privileges,  immunities  and 
exemptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed  by  citi- 
zens or  subjects  of  the  most  favored  nation,  and  as  the  general  government 
has  not  seen  fit  to  attach  any  limitation  to  the  ingress  into  the  United  States 
of  subjects  of  those  nations,  none  can  be  applied  to  the  subjects  of  China.  Id, 

4.  The  Fourteenth  Amendment  to  the  Constitution  declares  that  no  state 
shall  deprive  any  person  of  life,  liberty  or  property,  without  due  process  of 
law  ;  nor  deny  to  any  person  the  equal  protection  of  the  laws  ;  Hfld^  that 
this  equality  of  protection  implies  not  only  equal  accessibility  to  the  courts 
for  the  prevention  or  redress  of  wrongs,  and  the  enforcement  of  rights,  but 
equal  exemption  with  others  of  the  same  class,  from  all  charges  and  bur- 
dens of  every  kind.  Within  these  limits  the  power  of  the  state  exists,  as 
it  did  previously  to  the  adoption  of  the  amendment,  over  all  matters  of  inftr- 
nal  police.     Id, 

5.  On  the  31st  of  May  1870,  Congress  passed  an  act  declaring  that  **no 
tax  or  charge  shall  be  imposed  or  enforced  by  any  state  upon  any  person 
immigrating  thereto  from  a  foreign  country  which  is  not  equally  imposed  or 
enforced  upon  every  person  immigrating  to  such  state  from  any  other  foreign 
country,  and  any  law  of  any  state  in  conflict  with  this  provision  is  hereby 
declare<i  null  and  void  ;'*  Held^  1st.  That  the  term  charge,  as  here  used,  means 
any  onerous  condition,  and  includes  a  condition  which  makes  the  right  of  an 
immigrant,  arriving  in  the  ports  of  the  state,  to  land  within  the  state  depend 
upon  the  execution  of  a  bond  by  a  third  party,  not  under  his  control,  and 
whom  he  cannot  constrain  by  any  legal  proceeding*  ;  and,  2.  That  the  statute 
of  Cnlifornia,  which  prohibits  foreign  immigrants  of  certain  classes,  arriving 
in  the  state  of  California  by  vessel,  fr<rm  landing  until  a  b<md  shall  have 
been  given  hy  the  master,  owner  or  consii;nee  of  the  ve^acl  that  they  will  not 
become  a  public  charge,  and  imposes  no  condition  upon  immigrants  of  the 
same  class  entering  the  state  in  any  other  way,  is  in  conflict  with  the  Act  of 
Congress,     Id. 

AMENDMENT.     See  Arbitratiok,  8.     Plbadinq,  6. 

1 .  Additional  counts  to  a  declaration  in  trespass  q.  c.  f.  without  alleging 
the  breaking  of  a  close,  complained  of  the  taking  of  certain  logs.  Ilefd  that 
the  amendment  did  not  change  the  original  cause  of  action.  Knapp  v. 
Hartung,  451. 

2.  Plaintiff  may  add  count  different  ^rom  declaration  if  he  does  not  change 
cause  of  action.     Id. 

3.  This  applies  to  actions  ex  defioto^  as  well  as  ex  contractu.     Id, 

4.  The  name  of  an  additional  plaintiff'  maybe  added  in  ejectment,  after  suit 
brought.     Kaul  v.  Lawrence^  521. 

5.  An  amendment  should  not  be  allowed  so  as  to  deprive  the  opposite  party 
of  any  right.    Id* 
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6.  A  party  cannot  introduce  a  new  cause  of  action  by  amendment.  Kami 
V.  Lawrence t  521. 

7.  It  is  the  settled  rule  in  Wisconsin  that  a  party  cannot  by  amendment 
chan};e  his  can^e  of  action  nor  the  nature  of  his  defence.  SupervtMort  of  AV- 
waunee  Co.  v.  Decker,  646. 

APPLICATION  OF  PAYMENTS. 

Where  payments  ai*e  made  generally  they  may  be  applied  by  the  creditor  to 
^Qch  items  of  the  account  as  are  not  securet'l.     Murphy  v.  Webhtr^  856. 

APPRENTICE.     See  Damaobs,  1. 

ARBITRATION. 

1 .  An  awani  that  shows  on  its  face  that  bat  two  nut  of  tliree  arbitrators 
heard  and  deliberated  cannot  be  sustained.     Bartolett  r.  Dixon,  389. 

2.  It  need  not  appear  that  all  the  referees  heanl  and  deliberated,  the  pre- 
sumption is  that  when  not  made  by  all  that  the  minority  refose*!  to  join.     Id, 

3.  In  an  action  on  an  award  it  is  discretionary  wiih  the  c*mrt  to  allow  an 
amendment  to  the  answer  of  the  defendant.     McCord  v.  McSftaden^  704. 

4.  It  is  not  error  to  permit  the  defendant  to  state  the  differences  between 
himself  and  the  plaintiff,  for  the  purpose  of  showing  that  the  arbitrators  acted 
on  matters  not  submitted  to  them.     ///. 

5.  The  statement  of  any//?c/,  bearing  upon  the  question  of  whether  arbitra- 
tors were  guilty  of  any  misconduct,  is  allowable  in  an  action  on  an  award. 
Id, 

ASSUMPSIT. 

1.  Taxes  roluntarily  paid  by  the  plaintiff  on  land  in  possession  of  the  de- 
fendant, without  his  request,  cannot  be  recovered  from  defendant.  Brgant  r. 
Clark  yb\, 

2.  Where  plaintiff  pays  the  defendant,  a  constable,  the  amount  of  an  execution 
in  his  hands  against  him,  with  the  foes  for  the  collection,  he  cannot  recorer  the 
fees  so  paid.     Strafford  v.  BlaisdeH,  51. 

•  3.  A  party  who  furnishes  a  supper  to  a  large  number  of  men,  may  recover  the 
price  from  the  ones  who  ordered  it,  though  the  supper  was  the  re:«ult  of  a  bet 
on  a  squirrel  hunt.      Winchester  v.  Nutter,  53. 

4.  Where  a  party  has  unlawfully  sold  securities  belonging  to  another,  the 
latter  may  waive  the  fraud  and  sue  in  assumpsit.   Alien  v.  United  States,  326. 

ATTACHMENT.     See  Bailment,  2.    Inburanob,  14. 

ATTORNEY.     See  Sheriff,  2. 

1.  The  provisions  of  the  statute  for  the  suspension  of  an  attorney  being 
penal,  must  be  strictly  construed.     Ktinpemtmith  v.  Kepler,  192. 

2.  An  attorney  cannot  be  suspended  from  practice  by  the  default  of  his  part- 
ner.    Id. 

3.  The  power  to  punish  for  contempts  is  inherent  in  all  courts  ;  its  existence 
is  essential  to  the  preservation  of  order  in  judicial  proceedings,  and  to  the 
enforcement  of  the  judgments,  orders  and  writs  of  the  courts,  and  conse* 
quently  to  the  due  administration  of  justice.  The  moment  the  courts  of  the 
United  States  were  called  into  existence  and  invested  with  jurisdiction  over 
any  subject,  they  became  possessed  of  this  power.     Ex  parte  Robinson,  435. 

4.  The  Act  of  Congress  of  March  2d  1831,  entitled  *'an  act  declaratory 
of  the  law  concerning  contempts  of  court,**  limits  the  power  of  the  Circuit 
an«l  District  Courts  of  the  United  States  to  three  classes  of  cases :  Ist,  where 
tliere  has  been  misbehavior  of  a  person  in  the  presence  of  the  courts,  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice  ;  2d,  where  there 
has  been  misbehavior  of  any  officer  of  the  courts  in  his  official  transactions  ; 
and,  3d,  where  there  has  been  disobedience  or  resistance  by  any  officer 
party,  juror,  witness  or  other  person,  to  any  lawful  writ,  process,  order 
rule,  decree  or  command  of  the  courts.     Id, 

5.  The  1 7th  section  of  the  Judiciary  Act  of  1789,  in  prescribing  fine  or 
imprisonment  as  the  punishment  which  may  be  inflicted  by  the  courts  of  the 
United  States  for  contempts,  operates  as  a  limitation  upon  the  manner  in 
which  their  power  in  this  respect  may  be  exercised,  and  is  a  negation  of  al 
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other  modes  of  punishment.     Ex  parte  RobinMn^  435. 

6.  The  power  to  disbar  an  attorney  is  possessed  by  all  courts  which  have 
authority  to  admit  attorneys  to  practice.  But  the  power  can  only  be  exercised 
where  there  has  been  such  conduct  on  the  part  of  the  party  complained  of  as 
shows  him  to  be  unfit  to  be  a  member  of  the  profession  ;  and  before  judjrment 
disbarring  him  can  be  rendered  he  should  have  notice  of  the  {^rounds  of  com- 
plaint a^^ainst  him  and  ample  opportunity  of  explanation  and  defence.     Jd. 

7.  Mandamus  is  the  appropriate  remedy  to  restore  an  attorney  disliarred 
where  the  court  below  has  exceeded  its  jurisdiction  in  the  matter.     Id. 

AUCTION. 

Where  a  sale  by  auction  is  announced  as  **  positive "  it  is  fraud  for 
vendor  to  employ  others  to  keep  up  the  price  by  bidding.  W^alnh  v.  Barton^ 
647. 

AWARD.     See  Arbitration. 

BAILMENT.     See  Bank  and  Bankbr,  6.     Sheriff,  I. 

1.  Where  unfinished  property  is  held  by  a  creditor  as  collateral  security, 
and  is  finished  by  him,  equity  will  compel  the  payment  of  the  creditor's  dis- 
bursements before  any  application  is  made  on  the  debt.  Rmoan  v.  Staie  Bank, 
53 

2.  The  creditor's  equity  is  superior  to  that  of  an  attaching  creditor.    Id. 

3.  An  agreement  for  the  sale  of  property  which  the  vendee  promises  to 
hold  in  his  possession  is  a  contract  of  bailment.     Johnston  v.  WhUtemorey  389. 

4.  If  the  bailee  sells  or  converts  bailor  may  maintain  trover  for  it.     Id, 

5.  Where  specific  securities  which  have  been  delivered  to  one,  are  surren- 
dered to  another,  trover  or  a  special  action  for  damages  is  the  proper  action 
and  not  assumpsit,     Barnum  v.  Stone  and  Berry ,  389. 

BANK  AND  BANKER.     See  Insolvent,  3. 

1.  Bank  directors  will  be  held  responsible  to  the  depositors  for  the  loss 
or  conversion  by  the  bank  of  special  deposits  in  such  bank,  whenever  they 
know  of  such  conversion,  or  might  have  known  of  it  by  the  exercise  of  such 
care  and  diligence  as  the  law  requires  of  such  officers  in  representing  the  affairs 
of  the  bank.     United  Societtf  of  Shakers  v.  Underwood,  211. 

2.  Bank  directors  must  be  considered  as  affected  with  the  knowledge  of  such 
facts  as  appear  upon  the  bank  books.     Id, 

3.  A  receiver  appointed  under  the  50th  section  of  the  National  Banking 
Act  may  sue  for  demands  due  the  bank  in  his  own  name  as  receiver.  Bank 
v.  Kennedjff  333. 

4.  He  need  not  get  an  order  from  the  comptroller  to  entitle  him  to  sue,  to 
collect  the  assets  is  his  official  duty.     Jd. 

5.  Bankers  have  no  lien  for  advances  on  boxes  containing  securities  de- 
posited with  them  for  safe  keeping.     Leese  v.  Martin,  587. 

6.  They  are  gratuitous  bailees.     Id. 

7.  Though  a  bank  may  be  deprived  by  statute  of  the  right  to  take  real 
estate,  still  it  may  through  a  trustee  obtain  control  of  real  estate  on  which 
it  had  a  lien  and  sell  the  same.     Zantzingers  v.  Guntcn,  587. 

8.  A  National  Bank  is  not  bound  to  make  a  formal  acceptance  of  a  cash- 
ier's bond.  Accepunce  will  be  presumed  from  the  presentation  to  and  reten- 
tion by  the  bank,  and  the  entry  of  the  cashier  on  his  duties.  Graves  v.  L^a- 
non  National  Bank,  617. 

9.  The  sureties  of  a  cashier  are  liable  for  default  made  after  the  execution 
of  their  bond,  although  the  bank  may  have  published  accounts  of  its  affairs, 
as  required  by  law,  which  were  untrue  and  calculated  to  mislead.     Jd, 

10.  The  directors  of  a  National  Bank  published  a  statement  of  the  condi- 
tion of  the  bank,  showing  apparently  a  correct  and  prosperous  administra- 
tion. In  fact  the  cashier  had  at  that  time  made  defaults  which  a  slight  de- 
gree of  care  would  have  discovered.  Shortly  after  the  publication  of  the 
statement  the  cashier  filed  a  bond  with  sureties.  On  the  subsequent  discovery 
of  the  default  and  suit  against  the  sureties  it  was  he!d,  that  the  bond  was  void 
as  to  them,  having  been  based  on  misrepresentations.     Id. 

1 1 .  SfmbUf  It  will  be  ftresumpd  that  a  surety  under  such  circumstances, 
had  read  and  acted  on  the  published  statement.     Id, 

12.  Shares  of  stock  in  a  national  bank  are  personal  property,  but  the  law 
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creating  them  could  separate  them  from  the  perfton  of  their  owner,  for  thi 
purpose  of  taxation,  ami  jjive  them  a  situs  of  their  own.  Tappun,  Collector, 
V.  Merchants*  Nat.  Bunk^  713. 

13.  The  41.SI  section  of  the  National  Banking  Act  of  Juno  3d  1864,  sep- 
arating the  shares,  became  a  law  of  tlie  property  and  every  grate  within  whsrh 
n  national   bank  waa  located  acquired  jurisdiction  for  the  purpose  of  tax- 
ation,    id. 
••  14.  Nothing  in  Article  IX.  of  the  Constitution  of  Illinois  of  1848,  pre- 

vented the  legislature  from  taxing  the  owner  of  tihares  in  the  place  where  the 
bank  was  located.     Id, 

BANKRUPTCY. 
I.  Jurisdiction. 

1.  The  bankrupt  court  has  jurisdiction  of  a  petition  by  one  partner,  thon;:h 
proceedings  are  pending  in  a  state  court  to  wind  up  partnership.  In  re 
Noonan^  121. 

2.  Such  petition  being  voluntary  need  not  allege  an  act  of  bankruptcy.     Id, 
8.  A  dissolution  of  partnership  does  not  put  an  end  to  the  power  oi  bank- 
rupt court.     Id, 

4.  So  long  as  any  unfinished  business  remains  the  court  has  jur'siiiction.   /</. 

5.  The  District  Court  has  no  jurisdiction  of  involuntary  bankruptcy,  unlc<s 
h  appears  there  are  over  $300  of  debts,  and  bankrupt  is  indebte<l  to  petitioner 
over  $250.     In  re  SMle^,  122. 

6.  When  indebte<lnes8  is  reduced  below  that  sura  by  subsequent  payments, 
the  court  loses  jurisdiction.     Id. 

7.  The  creditor  cannot  add  the  costs  to  his  debt  to  raise  it  above  the  juris- 
dictional limit.     Id. 

8.  Nor  can  he  add  counsel  fee«.     Id. 

9.  Married  Women  as  Bankrupts,  129. 

10.  A  tire  insurance  company  is  within  the  scope  of  the  bankrupt  law. 
In  re  Merchants'*  Inn.  Co  ,  193. 

1 1 .  Appointment  by  a  state  court  of  receiver  is  a  **  taking  on  legal  process" 
within  the  39th  section  of  the  bankrupt  act.     Id. 

12.  The  jurisdiction  of  the  Federal  Courts  is  exclusive.     Id, 

13.  The  failure  to  file  petition,  and  aciiuiesccnce  in  proceedings  by  state 
court  against  insolvent  insurance  company,  is  an  aict  of  bankruptcy.     Id. 

14.  Payment  of  rent  to  preserve  a  valuable  lease  is  an  act  of  bankruptcy.  Id. 
n.  Effect  of  Proceedings. 

15.  The  purchaser  of  a  note  from  the  payee,  after  the  institution  of  bank- 
ruptcy proceedings  against  him,  takes  no  title  to  the  note.     In  re  Lake^  193. 

16.  l*roree<lings  in  bankruptcy  are  notice  to  all  the  worM       Id, 
Ht.  Franduiffit  Preferences.     See  Courts,  3,  4.     Homestead,  7. 

17.  To  render  a  mortgage  void  under  the  35th  section,  it  is  not  necessary 
that  the  debtor  knew  or  believed  himself  insolvent.     Hall  v.   Wager,  120. 

18.  It  is  a  logical  sequence  that  when  an  insolvent  gives  a  mortgage  to 
one  creditor  lie  does  if  to  give  him  a  preference.     Id. 

19.  The  Act  of  1841  declares  voitl  preferences  ma«lc  by  a  party  content- 
pJatiny  hjinkruptcy,  the  Act  of  1867  includes  those,  by  a  party  being  insol- 
vent.    Id. 

20.  Kvery  act  that  tends  to  defeat  equal  distribution  should  be  construed 
strictly  Hgain>t  an  insolvent.     /*/ 

21.  W'lijit  eon^iitnie?*  insolvency  should  licileiermlnc*!  by  the  general  custom 
of  insolvent's  place  of  business.      Id, 

22.  A  mortgage  given  to  a  creditor  who  had  reasonable  cause  to  believe 
the  tlebtor  in^ilvent  is  a  fri«ud  upon  the  act.     Id. 

23.  The  question  is,  had  the  cretiitor  •*  reasonable  cause  to  believe*' — not 
what  he  did  l»elieve.     Id. 

24.  When  partners  are  insolvent  they  hold  the  partnership  effects  in  trust 
for  firm  creditors  and  cannot  by  transfer  defeat  thi^  trust.  In  re  Cook  ^ 
G lea  son  y  121. 

25.  A  sale  by  one  partner  to  his  copartner  nhen  the  firm  is  insolvent  is 
presumptively  fraudulent.     Id. 

26.  Such  transfer  is  void  under  the  35th  sec.  of  the  Act.    Id, 
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IV.  Proof  of  Dnbts. 

27.  A  party  purdifttiii^  clatms  ai^inst  a  bankrnpt  in  good  ftttth  should  not 
be  (leprired  of  purticipatiun  in  the  estate.     In  re  Strachan,  120. 

28.  To  enable  bin  to  prove  he  shonld  take  an  assignment.     Id, 

29.  Such  claims  should  be  proven  as  of  (lato  of  adjadicution.     Id, 

30.  The  act  should  not  be  constraed  so  as  to  prevent  a  debtor  from  making 
every  effort  to  extricate  himseU*.     Id, 

V.  Property  Exempt, 

31.  lusalveut  having;  sold  his  homestead  cannot  move  his  family  into  his 
store  and  hold  that  ai  exempt.     In  re  Wright^  193. 

32.  He  can  sell  his  homestead  but  cannot  shift  it  to  the  prejudice  of  his 
creditors.     Id, 

33.  The  provision  of  the  Bankruptcy  Act  adopting  the  exemption  laws  of 
the  several  states  has  been  snstainecl  on  the  ground  that  it  enacted  a  uniform 
raU  that  such  property  should  be  subject  to  its  operation  for  the  payment  of 
debts,  as  was  liable  to  judicial  process  for  the  same  purpose,  in  the  several 
stales.     In  re  Deckerty  624. 

34.  The  Amendatory  Act  of  March  3d  1873,  so  far  as  it  departs  from  this 
rule  and  attempts  to  exempt  property  specitied  in  the  state  laws,  in  a  differ- 
ent manner  or  with  different  effect  from  that  of  the  laws  themselves,  is  a  vio- 
latiufi  of  the  constitutional  requirement  of  uniformity  and  therefore  void.  Id, 

VI.  Discharge, 

35.  The  recovery  of  a  jud«;meiit  npon  a  contract  induced  by  fraud,  is  not  a 
debt  created  by  fraud  within  the  act,  and  a  dischar}^  \»  a  good  defence  lo  an 
action  upon  such  judgment.     Palmer  v.  Preston,  51. 

36.  If  bankrupt's  atisets  are  50  per  cent,  of  the  debts  proved,  he  is  entitled 
to  his  discharge  without  the  assent  of  his  creditors.     In  re  Kahleg^  193. 

VII.  Rights  and  Duties  of  Assignee.     See  Courts,  1. 

37.  Assignee  may  maintain  suit  to  collect  assets  in  any  District  Conrt. 
Goodall  Assignee  v.  Tulle,  192. 

38.  Such  right  though  not  expressly  conferred  is  implied  from  grant  **  to 
collect  assets.'*     Id. 

39.  Congress  must  have  intended  to  provide  for  the  complete  administration 
of  the  bankrupt  system,  and  as  there  is  no  authority  given  to  Circuit  Courts 
to  entertain  such  suits,  it  must  be  in  District  Courts.     Id, 

40.  Legislature  adopting  statute  of  another  state  is  presumed  to  have 
adopted  the  judicial  o-imstruction  thereof.     Id, 

41.  Covenant  in  mortgage  to  keep  the  premises  insure<l  for  benefit  of  mort- 
gagee is  valid  against  assignee  in  bankruptcy  as  a  lien  on  insurance-money. 
Li  re  Sands  Ale  Brewing  Co.,  193. 

42.  Such  covenant  runs  with  the  land  and  is  notice  to  creditors.     Id. 

BILL  OF  LADING. 

Assignment  of  bill  of  lading  conveys  title  to  cargo.     Tihlen  v.  Minor,  51. 

BILLS  AND  NOTES, 

I,  Form,  Consideration,     See  Agreement.     Confkdehate  States,  4. 

1.  In  Kentucky,  negfUiable  paper,  unless  discounted  at  a  bank,  passes  sub- 
ject to  all  equities  existing  between  the  parties.  Where  it  U  given  for  ilie 
price  of  land,  the  vendor  executing  a  deed,  with  full  covenants  of  warranty 
of  title,  the  land  being  at  the  time  encuml>ered  by  a  mortga:;e  or  vendor's 
lien,  the  purchaser  will  be  entitled,  in  equity,  to  set  off'  the  amount  of  the 
mortgage  against  his  notes,  if  before  th«  noies  Injcome  <iue  the  vendor  has 
become  insolvent.  And  the  vendee,  having  said  to  one  who  had  the  notes 
for  sale,  that  they  ♦*  were  all  right,"  will  not  preclude  him  from  making 
such  defence.      Thompson  v.  Tenley,  99. 

2.  A  note  given  by  a  clerk  in  a  post-oflSce  to  the  postmaster  for  the  pay- 
ment of  the  amount  embezzletl  by  the  clerk,  is  not  founded  on  a  consideration 
illegal  and  void  as  against  public  policy,  though  postmaster  agreed  not  to 
prosecute  if  he  got  the  note.     Bibb  v.  Hitdicock,  390. 

3.  It  is  no  defence  to  a  suit  on  a  note,  that  defendant  told  plaintiff  when  he 
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was  aboat  to  bay,  not  to  do  so,  that  there  was  a  promise  when  it  was  made 
that  it  shoald  not  be  negotiated  and  he  would  buy  a  law-sait.  HeUt  et  ad.  r. 
Bart,  452. 

4.  A  parol  agreement  that  payee  will  not  negotiate,  and  will  renew,  is 
inadmissible  to  vary  the  effect  of  a  note.     Id. 

5.  Taking  a  note  on  which  the  endorsements  are  for^red,  in  renewal  of  a 
previous  one,  does  not  extinguish  the  original  note.  RiUer  r.  SingmoKter, 
521. 

6.  The  record  of  the  notary  being  proved  to  contain  a  true  copy  of  the 
origin aI  note,  was  admissible  in  evidence.     Id. 

7.  The  bank  discounting  the  first  note  was  entitled  to  recover.     Id. 

8.  The  receipt  by  a  surety  of  a  note  from  the  principal,  after  he  has  paid 
his  liability,  will  not  extinguish  the  surety's  claim  on  a  note  of  a  third  person 
which  the  principal  has  previously  given  him  as  indemnity.  Pinney  v.  King- 
ston, 647. 

9.  The  defence  of,  without  consideration,  should  be  sustained  by  evidence 
which  leaves  no  reasonable  doubt.     Punch  v.  Williams,  647. 

10.  A  paper  promising  to  pay  with  interest  a  sum  specified  and  acknowl- 
edged  to  be  due  '*  as  soon  ^  the  crop  can  be  sold  or  the  money  raised  from 
any  other  source,"  is  neither  in  form  nor  effect  a  promissory  note.  Nunez  v. 
DatUely  706. 

11.  It  is  a  promise  to  pay  upon  the  occurrence  of  either  of  the  events,  or 
after  the  lapse  of  a  reasonable  amount  of  time.     Id. 

12.  Whatsis  a  reasonable  time  is  for  the  court  to  determine  ;  five  years  is 
more  than  a  reasonable  time.     Id. 

13.  A  note,  *^  Twelve  months  after  date  [or  before  if  made  out  of  the  sale 
of  a  machine]  "J  promise  to  pay  &c. :  is  negotiable.  Ernst  v.  Steckman, 
706. 

14.  To  be  negotiable  a  note  must  be  payable  at  a  fixed  time,  and  must  not 
depend  upon  a  contingency.     Id, 

15.  It  is  negotiable  if  payable  certainly  at  a  fixed  time  though  subject  to  a 
contingency  under  which  it  may  be  due  earlier.     Id. 

11.  Endorsement,  Acceptance. 

16.  A  joint  owner  of  a  note  cannot  be  charged  as  endorsee  by  his  co-owner, 
nor  by  any  one  except  he  be  a  bond  fide  holder  for  value,  and  took  it  before 
maturity.     Norton  v.  Edgar,  51. 

17.  A  purchaser  from  a  joint  owner  who  is  authorised  to  sell  his  co-owner's 
interest,  takes  the  whole  interest,  but  whether  he  can  charge  such  co-owner 
as  endorser,  depends  on  the  facts.     Id. 

18.  If  a  joint  owner  sells,  without  hii  co-owner's  consent,  the  purchaser  ac- 
quires only  the  seller's  interest.     Id. 

19.  An  endorser  of  an  accommodation  note  is  a  creditor  of  the  drawer, 
within  the  4th  sect,  of  Statute  of  Frauds.     Phelps  v.  Morrison,  .S2. 

20.  Though  the  statutes  of  Michigan  require  an  accepuiice  to  be  in  writing 
they  do  not  prescribe  in  what  form  it  shall  be.     Peterson  v.  Hubbard,  452. 

21 .  Anything  written  by  the  drawee  indicating  an  intention  to  accept  is 
sufficient.     Id. 

22.  An  endorsement  of  a  partial  payment  on  an  order,  made  by  the  party 
paying,  is  an  acceptance.     Id. 

23.  A  note  given  by  F.  to  L.  to  reimburse  him  for  the  payment  of  a  bill 
of  exchange  on  which  he  was  endorser  for  F.'s  benefit,  is  not  illegal  because 
the  bill  was  paid  in  Confederate  money.     Lyon  v.  Robertson,  453. 

24.  The  relative  rights  and  duties  of  parties  who  endorse  a  promissory  note 
for  the  accommodation  of  the  maker,  are  the  same  as  in  the  case  of  a  busi- 
ness note.  A  subsequent  endorser  who  pays  it,  may  recover  of  a  prior  en- 
dorser the  whole  amount  paid,  and  not  merely  a  contribution,  as  in  the  case 
of  sureties.     Kirschner  v.  Conklin,  471. 

25.  And  it  makes  no  difference  that  the  endorsers  both  knew  that  each  was 
an  accommodation  endorser,  so  long  as  there  was  no  actual  agreement  be- 
tween them  to  share  the  liability.     Id, 

26.  Nor  in  the  absence  of  such  an  agreement,  that  the  object  of  the  en- 
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dorsements  was  to  enable  the  maker  to  get  a  loan  at  bank  apon  the  note,  and 
that  they  were  to  operate  together  as  a  security  to  the  bank.  Kirsckner  t. 
Conklm,' 47  \, 

27.  Where  a  bank  presents  bills  to  the  drawers  with  an  accompflnjing 
ticket  representing  that  the  bank  held  bills  of  lading  to  cover  them,  the 
drawers  will  be  liable  on  their  acceptance  though  the  bills  of  lading  rum  out 
forgeries,  unless  the  bank  represented  them  as  good.  Baxter  v.  Chapman^ 
587. 

III.  Notice, 

28.  A  notice  of  protest  delivered  to  an  endorser  on  Sunday  is  void,  and 
does  not  render  him  liable  on  the  note.     Rkeem  v.  Carlisle  Bank^  499. 

29.  The  mere  receipt  by  the  endorser  of  the  notice  in  a  sealed  envelope, 
even  if  told  what  it  is,  does  not,  without  his  saying  or  doing  anything  to  mis- 
lead the  notary,  amount  to  a  waiver  of  the  irregularity.     Id. 

30.  Nor  does  the  receipt  of  notice  in  that  way  on  Sunday  amount  to  a  valid 
notice  to  him  on  Monday,  though  a  new  notice  to  him  on  that  day  would 
have  been  in  time.     Id, 

BOOM.     See  Natioation,  2. 

BOND. 

A  bond-holder  who  conrerts  his  bonds  into  stock,  in  accordance  with  a 
provision  to  that  effect,  is  only  entitled  to  receive  stock  to  the  amount  of  the 
principal  of  his  bond,  and  cannot  claim  a  share  of  any  new  stock  that  has 
been  issued  bv  the  company,  to  pay  its  interest  to  its  stockholders.  Sutliffy, 
C.  ^  M,  Railroad  Co,,  775. 

BOUNDARY.     See  Riparian  Owner,  4. 

1.  An  ancient  bonndary  of  a  municipal  jurisdiction  may  be  proved  by  gen- 
eral reputation.     Morgan  v.  Mayor  of  Mobile ^  52. 

2.  The  location  of  a  boundary  is  subject  to  parol  evidence.     Id, 

3.  In  order  to  make  monuments  govern  courses  and  distances,  the  location 
of  the  monuments  must  be  proved,  if  no  monuments  are  mentioned  in  a  deed, 
or  if  mentioned,  are  not  proved  ;  courses  and  distances  will  govern.  Bagley 
V.  Morrill,  708. 

4.  If  land  is  described  as  lying  north  of  a  i  oad-bed,  while  tbe  boundaries  in- 
clude the  bed,  it  will  pass  by  the  conveyance.     Williams  et  al,  v.  Sparks^  776. 

BROKER.     See  License,  I. 

CANAL.     See  Constitutional  Law,  48. 

CAPITAL.    See  Stock,  1. 

CASES  APPROVED,  OVERRULED,  &c. 

Atty.  Genl.  v.  Lothrop,  24  Mich.  235,  approved.  Park  Corns,  v.  Common 
Council,  524. 

Bay  City  v.  State  Treas.,  23  Mich.  503,  approved.  Park  Corns,  v.  Common 
Council,  524. 

B V.  I ,  22  Wis.  372,  distinguished.     Srheer  v.  Keown,  590. 

Blake  v,  Brackett,  47  Maine  28,  affirmetl.     Hackett  v.  Lane,  123. 

Clark  V.  Campan,  19  Mich.  325,  approved.  Bay  City  Gas  Co.  v.  Industrial 
Worka,  526. 

Dean  v.  Nelson,  10  Wallace  172,  affirmed.     Lasere  v.  Rochn-eau,  335. 

Dole  V.  Johnson,  50  N.  H.  452,  affirmed.     Eilingtcood  v.  Bragg,  57. 

iBtna  Life  Ins.  Co.  v.  McCormick,  20  Wis.  565,  approved.  Scheer  v. 
Keown,  711. 

Folson  V.  Ins.  Co.,  18  Wall.  237,  affirmed.     Conjter  v.  Omoknndro,  654, 

Foss  V,  Edwards,  47  Maine  145,  overruled.     Harketty.  Lone,  123. 

Gilson  V,  Bingham,  43  Vt.  410,  explained.     Davenport  v.  Hubbard,  777. 

Htggins  V.  Whitney,  24  Wend.  379,  approved.     DaUon  v.  Landahn,  391. 

House  t;.  Foster,  in  Washington  Co.  Vt.  1852,  cited.  Johnson  v.  Muzzy^ 
55. 

Massey  v.  Seaden,  L.  Rep.  4  Ex.  13,  cited.     Wharton  y.  Kirkwood^  592. 
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CASES  APPROVED,  OVERRULED,  &c. 

McBride  v.  Ins.  Co.,  30  WU.  562,  approved.  Smith  r.  Amazon  Ins^  Co., 
651. 

Otis  V,  Jones,  21  Wend.  394,  approved.     Dalton  v.  Landakn,  391. 

People  V.  Saanders,  25  Mich.  119,  cited.     Beebe  v.  Knapp^  458. 

People  V,  Mahanv,  13  Mich.  487,  approved.  Park  Coirn.  v.  Common  Council^ 
624. 

Rex  i\  Rassel,  6  B.  &  C.  566,  overruled.     Astif.  Gml,  v.  7V?rr^,  591. 

Roberts  v.  Fisher,  43  N.  Y.  159,  approved.     Roberta  v.  Fiaher,  262. 

The  Baltimore,  8  Wall.  373,  distingnished.     The  Falcon,  646. 

Thompson  v.  Whitman,  18  Wall.  457,  affirmed.  Knowle»\.  Gas  Light  Co, ^ 
591. 

Thornton  v.  Smith,  8  Wall.  1,  explained.     The  Confederate  Note  Cassy  707. 

Toms  V.  Wilson,  7  L.  T.  Rep.  N.  S.  421,  cited.  Wharton  v.  Kukwood, 
592. 

CERTIORATI. 

1.  A  certiorari  must  be  directed  to  all  persons  whose  return  is  necessary 
to  enable  the  court  to  determine  the  regularity  of  the  procec<linjjs.  Tfte 
People  ex  rcL  Davis  v.  Hill,  52. 

2.  If  writ  is  directed  to  all  the  officers  or  bodies  whose  action  completed 
the  act  complained  of,  it  is  sufficient.     Id, 

3.  When  the  acts  of  different  officers  do  not  form  part  of  one  official  act 
separate  writs  must  issue.     Id, 

4.  When  ministerial  acts  are  complained  of  the  writ  should  be  directed  to 
the  officer  acting.     Id, 

5.  A  ministerial  act  cannot  be  complained  of  unless  connected  with  a  ju- 
dicial act.     /(/. 

6.  If  the  action  of  ministerial  officer  is  necessary  to  give  relief,  the  coart 
should  compel  return.     Id. 

7.  A  party  is  entitled  to  a  common-law  certiorari  to  review  the  determin- 
ation of  a  judicial  officer  or  body  when  there  is  no  other  remeily.  The  People 
ex  rel.  Akin  v.  Morgan^  122. 

8.  He  must  have  an  interest  in  the  case  to  entitle  him  to  the  writ.     U. 

9.  On  certiorari  the  court  of  review  is  governed  by  the  return  alone  and 
will  not  consider  papers  annexed  thereto.     Id. 

10.  Though  a  tax-payer  cannot  maintain  an  action  to  restrain  the  collection 
of  a  tax,  he  is  entitled  to  a  certiorari  to  review  the  proceedings  of  the  as- 
sessors.     The  People  ex  rel.  Akin  v.  Morgan,  128. 

11.  Where  the  assessors  have  to  determine  a  fact  their  decision  becomes 
judicial  and  reviewable  by  certiorari.     Id* 

CHARITABLE  USE.     See  Will,  9. 

CHECK. 

The  payee  of  a  check  whose  name  has  been  endorsed  without  his  authority 
may  recover  from  the  bank  paying  it.     Sei:enth  National  Bank  v,  Cook^  522. 

CHURCH. 

The  Law  of  Religious  Socibtibs  and  Church  Corporations,  65. 

CITIZEN.     See  Alien,  2.     Naturalization. 

CIVIL  RIGHTS.     See   Common   Carrier,    11,    12.     Constitutional  Law, 
7,9,15. 

An  Act  of  Congress  which  says  '*  no  person  shall  be  excluded  from  the  cars 
of  a  railroad,  on  accouut  of  color,"  means  that  colored  persons  shall  travel 
in  the  same  cars  as  white  ones.     Railroad  Co,  v.  Brown,  326. 

COIN.     See  Covenant,  4.     Shipping,  9. 

COLLATERALS.     Sec  Bailment,  I.     Debtor  and  Creditor,  8,  9.- 

COMMON  CARRIER. 

1.  Carriers  of  live-stock  are  not  insurers.  For  accidents  necessarily  in- 
cident to  the  live-stock  in  transportation,  they  are  not  liable.  Louisville  R^ 
H.  Co.  V.  Bedger,  145. 
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2.  They  are  bound  nevertheless  to  extraordinary  dili};ence,  such  as  a  prudent 
and  careful  man  would  exercise  iv  the  busineH.**  of  stock  transportation.  Lou- 
isville R.  R.  Co,  V.  Hedger,  145. 

3.  They  cannot  discharge  themnelves  from  this  liability  by  any  contract 
with  the  owner  of  the  live-stock      hi. 

4.  Common  carriers  may  limit  their  liability  as  insnrei'H  by  special  agree- 
ment: but  such  agreement  cannot  be  implied  from  the  publicaiion  of  notices 
by  the  carrier,  unless  the  owner  knows  of  such  not1ceJc»  ami  cxpresHly  assents 
to  the  limitation  of  liability  therein  contained.     (Per  Pryor.  J.)     Id, 

5.  The  loss  or  injury  of  live-stock  in  the  custody  or  care  of  the  carrier,  is 
primd  facie  evidence  of  negligence,     /rf. 

6.  But  when  the  owner  takes  charge  of  hit  stock  daring  transportation, 
negligence  must  he  shown  to  render  the  carrier  HaWe.     J  '. 

7.  Common  carriers  of  passenjren*  have  tlio  leK»l  right  to  make  reason- 
able and  proper  rules  and  regulations  for  the  conduct  and  accomnwvlation  of 
all  persons  who  travel  by  their  conveyances.  Coger  v.  iV.  W,  Union  Packet 
Co.,  1«2. 

8.  The  sale  of  a  ticket  to  a  passenger  is  a  contract  to  carry  such  passenger 
according  to  their  rules  and  regulations.     Id. 

9.  They  have  no  right  however  to  make  rules  or  regulations  for  their  pas- 
sengers, based  upon  any  distinction  as  to  race  or  color.     Id. 

10.  A  negro  woman  who  purchoHes  a  first-class  dinner  ticket  on  a  Missis- 
sippi steamboat  is  entitled  to  sit  at  the  same  table  as  the  other  passen&;ers.  Id. 

1 1 .  This  is  a  right  secured  to  her  by  the  laws  of  the  state  of  Iowa,  and 
the  Constitution  of  the  United  States.     Id. 

12.  The  object  of  the  14th  Amendment  to  the  Constitution  of  the  United 
States,  was  to  relieve  citizens  of  African  descent  from  the  effects  of  the  pre- 
judice theretofore  existing  against  them  ;  and  to  protect  them  in  person  and 
property  from  its  spirit.     Id. 

13.  A  carrier  receiving  goods  to  deliver  to  a  connecting  express,  becomes 
a  forwarder  as  soon  as  the  gocnls  arrive  at  the  end  of  his  route,  and  his  lia- 
bility as  carrier  ceases.     Inhabitants  nf  No.  4  Plantation  v.  Hall  et  al ,  254. 

14.  In  a  suit  against  such  forwarder  for  negligence  the  burden  of  proof  is 
on  the  plaintiff.     Id. 

15.  Cannot  exempt  himself  from  responsibility  for  negligence  of  himself 
or  servants.     Railroad  Co.  v.  Locktoood,  .^6. 

16.  The  rule  applies  to  a  drover  travelling  on  a  free  pass,  and  looking 
after  his  cattle.     Id. 

CONFEDERATE  NOTES.     See  Bills  and  Notes,  23, 

1.  Where  suit  is  brought  to  enforce  a  contract  payable  **  in  dollars*'  and 
made  during  the  war,  evidence  is  admissible  to  show  that  Confederate  notes 
were  meant.      TTie  Confederate  Note  Casfy  706. 

2.  The  presumption  Is  that  lawful  currency  of  the  United  States  was  in- 
tended .     Id. 

3.  The  understanding  of  the  parties  may  be  shown  from  the  nature  of  the 
transaction,  and  where  the  bonds  of  a  railroad  were  issue«l,  payable  in  from 
seven  to  thirteen  years,  lawful  money,  and  not  Confwlcrtite  notes,  will  be 
presumed  to  have  been  meant.     Id. 

4.  The  interest  on  a  bond  is  payable  in  the  same  currency  as  the  bond.  Id. 

CONFEDERATE    STATES.     See    Executors    ahd    Administrators,     1. 
War,  I. 

1.  A  judgment  and  sale  of  mortgaged  premises  within  the  lines  of  the 
Federal  army,  against  one  who  had  been  expelled  into  the  Confederacy,  i.s 
null  and  must  be  reversed,     Lasere  v.  Rochereau.  334. 

2.  Judicial  proceedings  had  in  Alabama  during  the  war  are  not  void. 
Copeiand  Adtnr.  v.   Winston^  397. 

3.  The  records  of  the  courts  in  Alabama  during  the  war  are  provable  in  the 
same  manner  as  those  of  the  present  conrts.     Id. 

4.  A  suit  prosecntefl  to  judgment  during  the  war  against  the  maker  of 
paper  not  commercial,  is  a  sufficient  compliance  with  the  statute,  to  fix  the 
liability  of  the  assignor.     Id. 
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CONSTITUTIONAL  LAW. 
I.  Power  of  Congresn, 

1.  Military  commissions  and  their  acts,  during  the  late  war,  were  uncon 
stitutionai  in  states  that  were  undisturbed.     MiUigan  r,  Uovey^  122. 

2.  Thv  members  of  such  commissions  and  U.  S.  army  officers  are  liable 
for  arrest  nnil  imprisonment.     2d. 

3.  Also  for  imprisonment  beyond  their  jurisdiction  if  it  was  in  conseqnence 
of  !<entcnce  pronounced  by  them.     Id, 

4.  All  Act  of  Congress  would  not  be  a  justification  if  the  trial  by  com  n le- 
sion was  forbidden  by  the  Constitution.     Id, 

5.  The  damaf^es  should  be  compensatory  and  not  punitire.     Id. 

6.  Tiie  limitation  imposed  by  the  Act  of  March  3d  1863  for  the  bringing  of 
suits  wa*  within  the  power  of  Congress.     Id, 

7.  Where  rights  of  individual  citizens  are  not  derived  originally  from  the 
Constitution,  but  are  part  of  the  political  inheritance  from  the  mother  coun- 
try, the  power  of  Congress  does  not  extend  to  the  enactment  of  positive  laws 
for  the  protection  of  such  rights,  but  only  to  the  prevention  of  the  states  from 
violation  of  them.      United  States  v.  Cruikshank,  630. 

8.  But  where  a  right  is  derived  from  the  Constitution  and  affirmative  legis- 
lation is  necessary  to  secure  it  to  the  citizen,  then  Congress  may  pass  positive 
laws  for  the  enforcement  of  the  right  and  for  the  punishment  of  individuals 
who  interfere  with  it.     Id, 

9.  These  principles  apply  to  the  14th  Amendment  equally  with  the  rest 
of  the  Constitution,  and  there  can  be  no  constitutional  legislation  under  that 
amendment  for  directly  enforcing  the  privileges  and  immunities  of  citizens 
of  the  United  States  by  original  proceedings  in  the  Federal  courts,  where  the 
only  coii<(tirutional  guaranty  of  such  privileges  is  that  no  state  shall  pass  any 
law  to  abridge  them,  and  where  the  state  has  in  fact  passed  no  such  laws.  Id. 

10.  The  13th  Amendment  gave  Congress  power  to  pass  positive  laws  for 
doing  nway  with  slavery,  but  it  did  not  give  power  to  pass  laws  for  the  punish- 
ment of  ordinary  crimes  against  the  colored  race  any  more  than  against 
any  other  race.     That  power  remains  to  the  states.     Id, 

11.  To  constitute  an  offence  of  which  Congress  and  the  Federal  courts  can 
take  cognisance  under  this  amendment,  there  must  be  a  design  to  injure  a  per- 
son or  deprive  him  of  his  right,  by  reason  of  his  race,  color  or  previous  con- 
dition of  servitude.     Id, 

12.  The  15th  Amendment  confers  no  right  to  vote.  That  is  »'••  exclusive 
prerogative  of  the  states.  It  does  confer  a  right  not  to  be  excluded  from  vot- 
ing by  reason  of  race,  color  or  previous  condition  of  servitude,  an  I  his  is 
all  the  right  that  Congress  can  enforce.     Id, 

13.  Sftitble^  Congress  may  pass  laws  to  protect  this  right  under  the  15th 
Amendment  from  individual  violation,  although  the  laws  of  the  state  are  not 
repugnant  to  the  amendment.     Id, 

14.  But  otiTences  against  the  right  to  vote  are  not  cognisable  under  the 
power  of  Congress,  unless  they  have  as  a  motive  the  race,  color  or  previous 
condition  of  servitude  of  the  party  whose  right  is  assailed.     Id, 

15.  The  uHir  of  race^  whether  it  assumes  the  dimensions  of  civil  strife  and 
domestic  violence,  or  is  limited  to  private  outrage,  is  subject  to  the  juris- 
diction of  the  United  States,  but  outrage  or  violence,  whether  against  col- 
ored people  or  white  people,  which  lacks  this  motive  and  springs  from  the 
ordinary  impulse  of  crime,  is  within  the  sole  jurisdiction  of  the  individual 
state,  unless  the  latter  by  its  laws  denies  to  any  race  the  full  equality  of  pro- 
tection .     /(/. 

16.  An  indictment  for  conspiracy  to  interfere  with  the  right  peaceably  to 
assemble,  &c.,  or  with  the  right  to  bear  arms,  or  **  to  deprive  certain  cit- 
izens of  African  descent  of  their  lives  and  liberties  without  due  process  of 
law,"  where  the  state  has  not  passed  any  law  interfering  with  such  rights  or 
denying  equal  protection  to  all  its  citizens,  is  not  sustainable  in  a  United 
States  court  nnder  any  law  that  Congress  had  power  to  pass.     Id, 

17.  An  indictment  for  conspiracy  to  deprive  certain  citizens  of  African  de- 
scent of  the  free  exercise  and  enjoyment  of  the  right  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and  pro|)erry 
which  is  enjoyed  by  white  citizens,  does  not  in  the  absence  of  a  specific  alle- 
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gation  of  a  design  to  deprive  the  injured  persons  of  their  rights  on  account  of 
their  race,  color  or  previous  condition  of  serritade,  charge  any  offence  cogni> 
sable  in  a  Uniteil  States  court.      United  States  v.  Crutkshank^  630. 

18.  SembUt  such  an  indictment  is  also  bad  for  vagueness.     Id. 

19.  The  Act  of  Congress  of  May  dlst  1870,  commonly  called  the  Enforce- 
ment Act,  so  far  as  it  assumes  to  regulate  the  right  to  vote,  is  beyond  the 
scope  of  the  15th  Amendment  and  void.  And  an  indictment  under  it  for  con- 
spiracy to  hinder  certain  citizens  of  African  descent  in  the  exercise  of  their 
right  to  vote,  cannot  be  sustained  in  a  United  States  court  without  an  allegn- 
tion  that  the  conspiracy  was  to  hinder,  &c.,  by  reason  of  their  race,  color  or 
previous  condition  of  servitude.     Id. 

II.  Potoer  of  legislature.     See  Pilotagb,  4. 

20.  The  usual  and  ordinary  legislation  of  the  states  regulating  or  prohibit- 
ing the  sale  of  intoxicating  liquors  raises  no  question  under  the  Constitution 
of  the  United  States  prior  to  the  fourteenth  amendment  of  that  instrument. 
Bartemeyer  v.  State  of  Iowa ^  220. 

21.  The  right  to  sell  intoxicating  liquors  is  not  one  of  the  privileges  and 
immunities  of  citizens  of  the  United  States  which  by  that  amendment  the  states 
were  forbidden  to  abridge.     Id, 

22.  But  if  a  case  were  presented  in  which  a  person  owning  liquor  or  other 
property  at  the  time  a  law  was  passed  by  the  state'  absolutely  prohibiting  any 
sale  of  it,  it  would  be  a  very  grave  question  whether  such  a  law  would  not  be 
inconsistent  with  the  provision  of  that  amendment  which  forbids  the  state  to 
deprive  any  person  of  life,  liberty  or  property,  without  due  course  of  law. 
Id. 

23.  While  the  case  before  us  attempts  to  present  that  question,  it  fails  to 
do  it,  because  the  plea,  which  is  taken  as  true,  does  not  state,  in  due  form  and 
by  positive  allegation,  the  time  when  the  defendant  became  the  owner  of  the 
liquor  sold :  and  secondly,  because  the  record  satisfies  us  that  this  is  a  moot 
case,  made  up  to  obtain  the  opinion  of  this  court  on  a  grave  constitutional 

3[ue8tion,  without  the  existence  of  the  facts  necessary  to  raise  that  question. 
d. 

24.  In  such  a  case,  where  the  Supreme  Court  of  the  state  to  which  the  writ 
of  error  is  directed  has  not  considered  the  question,  this  court  does  not  feel 
at  liberty  to  go  out  of  its  usual  course  to  decide  it.     Id. 

25.  After  a  tax  and  the  penalties  which  have  accrued  from  its  non-pay- 
ment, have  been  repealed  by  statute,  the  tax  may  be  reimposed  but  the  pen- 
alties cannot.     Dixon  v.  The  Mayor  of  Jersey  City,  390. 

26.  Penalties  may  be  imposed  for  future  delinquencies,  as  a  means  of 
collecting  a  tax,  but  to  impose  them  for  past  omissions  would  be  confiscation 
and  not  taxation.     Id. 

27.  The  Legislature  cannot  leave  it  to  a  board  of  commissioners  to  deter- 
mine in  what  proportion  the  expense  of  opening  a  public  avenue  shall  be 
imposed  on  the  wards  of  a  city.     Gaines  v.  Hudson  CoutUy  Com^s,  390. 

28.  The  act  of  taxation  must  distribute  the  burden.     Id. 

29.  A  landowner  who  is  injured  by  the  laying  out  of  an  avenue  need  not 
wait  until  his  property  is  actually  appropriated  before  seeking  redress.     Id. 

30.  A  court  cannot  pronounce  a  tax  unconstitutional  on  the  more  ground 
of  injustice  and  inequality.      Weber  v.  Reinhard^  522. 

31.  Where  a  municipal  corporation  purchased  the  franchises  of  a  water 
company,  one  of  which  authorized  it  **  to  lay  assessments  on  every  dwelling 
in  a  street,  where  pipes  are  laid  and  collect  the  same,"  though  it  may  have 
been  unconstitutioual  for  the  company,  it  is  not  for  the  corporation.  Allen- 
town  v.  Uenry^  522. 

32.  Such  assessment  is  a  local  tax  for  a  local  benefit.     Id. 

33.  An  Act  of  Assembly  must  violate  some  prohibition  of  the  State  or  Fed- 
eral Constitution  before  it  can  be  declared  unconstitutional.  Butler^s  Appeal, 
522. 

34.  The  legislative  power  of  taxation  may  be  delegated  to  a  municipal  cor- 
poration.    Id. 

35.  Classes  of  property  as  well  as  classes  of  persons  may  be  exempted.  Id. 
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36.  An  act  authorizing  the  people  of  a  town  to  decide  whether  they  will 
sulxcrihe  its  bonds  in  aid  of  a  railroad  is  not  in  violation  of  the  Constitution 
of  New  York  and  is  hindin);.     Twon  of  Queenshury  t.  Caloer^  €52. 

37.  A  state  cannot  impose  a  tonnage  tax  on  vessels  owned  in  foreign  ports. 
Ptete  V.  Morgan.  707. 

38.  The  legislature  of  a  state  may  vacate  the  office  of  a  professor  in  one 
of  its  Universities,  and  appoint  another,  though  such  professor  had  been  ap- 
pointed under  the  autliority  of  the  state,  for  six  years.  Head  v.  The  Unirer- 
ait  If,  707. 

S^.  The  power  to  regulate  commerce  between  the  states,  was  vested  in 
Congress  to  secure  equality  in  commercial  intercourse,  and  not  to  interfere 
wijli  private  contracts.     Railroad  Co.  v.  Richmond  et  al.^  707. 

40.  The  buihling  of  a  bridge  across  the  Mississippi  at  Dubuque  under  the  Act 
of  July  25Eh  1866,  did  not  invalidate  a  contract  previously  made  b^a  railroad, 
giving  an  elevator  company  tlie  right  to  handle  all  grain  brought  to  the  river. 
Id. 

41.  Contr^iets  valid  when  ma'de  continue  valid  notwithstanding  a  change  in 
the  business  which  led  to  their  creation.     Id. 

in.  Taking  Private  Property.     See  Courts,  7. 

42.  The  proceedings  to  determine  the  necessity  for  taking  private  property 
for  public  use,  under  the  Constitution  of  Wisconsin,  are  adverse,  and  no  final 
step  is  valid,  if  taken  without  notice  to  the  propertv-owner.  Seifert  v.  Brooks^ 
712. 

43.  A  village  charter  which  attempts  to  regulate  such  proceedings,  but 
makes  no  provision  for  notifying  the  owner  of  the  time  and  place  of  assem- 
bling of  the  jury,  is  unconstitutional.     Id. 

44.  Where  the  act  is  void  for  failing  to  provide  for  notice,  the  fact  that  the 
property  owner  was  present,  but  without  taking  any  part,  will  not  give  the 
proceedings  validity.     Id. 

IV.  Eminent  Domain. 

45.  The  right  of  eminent  domain  is  inherent  in  the  government.  The 
Wuterioorks  v.  Burkhartj  254. 

46.  It  is  not  confined,  but  limited  by  the  Constitution,  and  the  limit  is  not 
upon  the  amount  taken,  but  only  requires  compensation.     Id. 

47.  Where  the  state  has  taken  a  fee  simple  and  compensated  the  owner  no 
abandonment  of  the  use  will  reinvest  the  title  in  the  owner,  hut  it  is  other- 
wise if*  only  an  easement  is  taken.     Id. 

48.  Where  the  state  has  taken  a  fee  simple  in  lands  for  its  canals  the  former 
owner  cannot  take  ice  from  the  canal.     Id. 

V.  Obligation  of  Contracts.     See  Insoltent,  2. 

49.  It  is  settled  law  that  charters  of  corporations,  other  than  municipal,  al- 
though the  objects  of  the  corporation  may  be  qua»i  public,  are  contracts  with- 
in the  protection  of  the  Federal  Constitution.  P.  W.  ^  B.  Railroad  Co.  v. 
Bower  ^  174. 

50.  Any  act  having  the  eflfect  to  abridge  or  restrict  any  poM'cr  or  privilege 
vested  by  the  charter,  which  is  material  to  the  beneficial  exerci.'«c  of  the  fran- 
chise granted,  and  which  must  be  supposed  to  have  entered  into  the  considera- 
tion for  the  acceptance  of  the  charter  by  the  corporators,  is  an  impairing  of 
the  obligation  of  the  contract  within  the  prohibition  of  the  Constitution.     Id. 

51.  An  act  prohibiting  a  railroad  company  from  charging  at  a  greater  rate 
per  mile  for  carriage  of  passengers  or  freight  from  place  to  place  within  a  state, 
than  for  similar  carriage  through  or  beyond  the  state,  no  such  power  to  regu- 
late charges  having  been  reserved  in  the  charter,  is  unconstitutional  and  void. 
Id. 

52.  Such  an  act  is  not  within  the  police  power  of  the  state.  The  legislature 
may  regulate  the  exercise  of  the  corporate  franchise  by  general  laws  passed  in 
good  faith.     Id. 

53.  Whilst  a  state,  in  the  exercise  of  its  undoubted  power  to  prescribe 
forms  of  action  and  modes  of  procedure,  may  alter  and  modify  the  remecly 
as  it  existed  at  the  time  a  contract  was  made,  yet  it  is  under  a  duty  imposed 
by   that  clause  of  the  Federal  Constitution  which  prohibits  the  states  from 
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pasnin^r  laws  impairing  the  obligation  of  contracts,  if  it  interfere  at  all,  to 
leave  in  existence  a  remedy  as  efticient  and  substantial  as  that  which  subsisted 
when  the  contract  wtis  made  :  For  the  remedy  being  necessarily  inseparable 
from  the  obli^tion,  any  law  which  clogs  it  with  conditions  and  restrictions 
which  materiniiy  impair  its  efficiency,  and  which  did  not  exist  when  the  con- 
tract WHS  made,  impairs  necessarily  the  obligation.     Lasley  v.  Phlppt,  236. 

54.  The  right  to  seize  and  sell  by  judicial  process  a  debtor's  property  in 
satisfaction  of  a  judgment  against  him,  is  a  material  part  of  the  remedy  for 
the  enforcement  of  the  contract  on  which  the  judgment  is  founded  ;  and  any 
law  of  a  state  which  materially  increases  the  amount  of  property  exempt  by 
law  from  execution  over  the  amount  allowed  when  the  contract  was  made,  im- 
pairs the  remedy  materially,  and  is  therefore  prohibited  by  the  Federal  Con- 
stitution.    Id. 

55.  The  exemption  law  of  Mississippi  passed  in  1865  which  increased  the 
homestead  exemption  from  160  acres  of  land,  not  exceeding  $1500  in  valtie, 
to  240  acres  regardless  of  its  value,  is,  when  applied  to  debts  created  before 
its  passage,  in  violation  of  that  clause  of  the  Federal  Constitution  which  pro- 
hibits states  from  passing  laws  impairing  the  obligation  of  contracts.     Id, 

CO:<TEMPT.     See  Attorwkt,  S,  4,  5,  6.     Receiver,  3. 

1.  A  paity  will  not  be  adjudged  in  contempt  for  any  act  before  service  of 
process  alleged  to  have  heen  tlisregarde^l.      Wittn-  t.  Ljfon  et  eU,,  774. 

2.  A  rule  to  show  cause  why  party  should  not  be  punished  for  contempt 
may  be  obtained  on  ex  [tarte  affidavits,  and  may  be  discharged  on  same  evi- 
dence.    Id. 

3.  Rule  may  be  discharged  where  party  shows  impossibility  of  compliance 
with  order  of  court.     Id. 

CONTRACT.     See  Constitutional  Law,  41,  49. 

1.  A  contract  may  \*e  broken  before  the  time  for  its  performance  arrives,  by 
a  party  to  it  repudinting  irs  obligation  and  declaring  that  he  wilt  not  perform 
what  he  has  b«»und  himself  to  do.     Hancock  v.  iV.  Y,  Life  Ints.  Co.y  103. 

2.  The  ol)ligntion  of  a  contract  is  the  legal  duty  of  performing  it  according 
to  its  terms.      l^n^Uy  v.  Phi'pps^  236. 

3.  There  can  be  no  legal  duty  without  a  remedy  or  means  of  enforcing  it ; 
for  without  such  remedy  a  contract  U  a  mere  imperfect  obligation,  depending 
for  its  pei-formance  upon  the  will  of  him  from  whom  performance  is  expected. 
Parties  therefore,  who  enter  into  contracts,  must  be  considered  as  looking  to 
the  municipal  law  for  a  remedy  to  secure  performance,  and  this  law  thus 
enters  into  and  forms  a  part  of  the  obligation.     Id. 

4.  A  contract  to  sell  may  be  rescinded  before  acceptance  unless  there  is  an 
agreement  on  good  consideration  to  the  contrary.     Stitt  v.  Huidekoper^  327. 

5.  Is  not  to  be  governed  by  what  either  parly  understood  unless  such  under- 
standing was  induced  by  the  conduct  of  the  other  party.  Kenned//  ^  Bailey 
V.  Railroad  Co.,  327. 

6.  A  contract  giving  certain  individuals  the  exclu-^ive  right  to  transport 
certain  freight  over  a  railroad,  is  void  from  considerations  of  public  policy. 
Union  Locomotive  Express  Co.  v,  Erie  Railvoay,  390. 

7.  A  contract  in  violation  of  the  public  policy  of  a  state  will  not  be  en- 
forced thouudi  it  has  been  recognised  by  the  courts  of  another  state.     Id. 

8.  An  offer  of  compromise  is  not  binding  unless  accepted.     Id. 

9.  The  consideration  for  an  accepted  compromise  is  the  release  of  the 
original  contract.     Id. 

10.  The  Act  of  June  1862  requiring  contracts  for  military  supplies  to  be 
in  writing,  is  not  infringed  by  the  proper  officer  accepting  them  after  the 
stipulated  time,  nor  is  his  verbal  agreement  to  extend  the  time  invalid.  Solo- 
mon V.   United  States,  588. 

1 1 .  If  the  government  receives  them  there  is  an  implied  contract  to  pay 
their  value.     Id. 

12.  A  paarvy  may  recover  damages  for  refusal  by  defendant  to  allow  him  to 
complete  a  contract,  for  bnilding  a  house,  where  he  alleges  willingness  on 
iiis  part  to  go  on.     B/adb  v.  Woodrow  ^  JRicfutrdson,  774. 
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13.  One  who  has  entered  into  a  contract  under  a  bond  fide  mistake  of  facts 
may  rescind,  if  third  parties  will  not  be  prejudiced.     Johnmm  v.  Parker^  776. 

14.  This  is  not  the  case  when  sererai  creditors  have  compromised  their 
debtor's  claims,  relying  on  the  mutual  nj^eement  of  one  another.     Id, 

15.  In  such  case  there  is  a  conclusive  ftresumption  of  law,  that  setting  aside 
the  settlement  as  to  one,  would  be  injurious  to  the  others,     id. 

16.  It  is  not  necessary  that  a  formal  promise  should  have  been  made,  to 
*         entitle  creditors  to  the  protection  of  this  rule.     Id, 

CONVEUSION. 

1.  A  naked  power  of  sale  in  executors  works  no  conversion  of  the  land 
into  perMnnalty,  and  until  sale  the  title  is  in  the  heirs  and  the  husband  of  one 
of  them  is  entitled  to  curtesy.     Romaine  v.  HendricksonU  Ex^rs,,  328. 

2.  Such  tenant  by  the  curtesy  and  the  son  of  the  deceased  daughter  are 
proper  parties  to  a  bill  against  executors,  to  set  aside  a  sale  on  the  ground  of 
fraud.     Id. 

CORPORATION.     See  Constitutional  Law,  49. 

1.  With  reference  to  their  power  to  take  and  hold  real  estate  corporations 
may  be  classified  as  follows :  — 

Ist.  Those  whose  charter  forbids  them  to  hold. 

2d.  **  Those  whose  charter  is  silent,  may  hold  if  their  object  cannot  other- 
wise be  accomplished. 

3d.  Thoie  whose  charter  authorises  them  to  hold  for  some  pnrpofses. 

4th.  Those  whose  charter  confers  upon  them  a  general  power  to  acquire  and 
hold  it.     Hayward  v.  Davidson^  254. 

2.  Counties  are  quasi  corporations  and  fall  within  the  third  class  above 
given.     Id. 

3.  Whether  real  estate  has  been  acquired  by  a  corporation  for  an  author- 
ized use,  can  only  be  inquired  into  by  the  state.     Id. 

4.  Grants  of  new  and  extraordinary  powers  to  a  private  corporntion  mast 
be  construed  strictly.     Township  of  Greenwich  v.  Easton  (f  Amhoy  R,  R.,  330. 

5.  In  the  management  of  the  property,  business  or  affairs  of  a  corporation 
by  the  president  or  directors  thereof,  they  occupy  a  relation  to  the  stockhold- 
ers similar  to  that  of  trustees  to  cestuis  que  trust.  Commissioners  v.  Reffnolds, 
876. 

6.  Upon  a  former  trial  between  the  same  parties  the  counsel  for  the  defend- 
ants, a  corporation,  had  admitted  their  incorporation  and  that  certain  persons 
were  officers  of  the  company  at  a  certain  time,  and  the  plaintiflT  had  there- 
fore introduced  no  proof  upon  these  points.  A  second  trial  was  had,  previ- 
ous to  which  the  defendants  gave  the  plaintiff  notice  that  they  withdrew  their 
admission  of  the  former  trial.  Upon  the  second  trial  the  plaintiff,  having 
given  notice  to  the  defendants  to  produce  the  records  of  the  corporation  in 
court,  which  they  neglected  to  do,  offered  in  evidence  the  admissitm  of  their 
counsel  upon  the  former  trial.  HeM^  1.  That  the  admission  did  not  bind 
the  defendants  in  such  a  way  as  to  estop  them  from  denyin«r  on  the  second 
trial  the  facts  admitted  on  the  first.  2.  But  that  the  admission  was  ndmishihle 
in  evidence,  with  all  the  circumstances  in  which  it  was  made,  as  tending  to 
prove  the  facts  admitted.     Perry  v.   Water-proof  Mnnnfg.  Co.y  430. 

'  7.  Has  no  concern  in  nor  control  over  the  business  of  its  mcnil>crs  not  in- 
vested in  its  own  funds.     Mason  v.  Fruele  et  al.,  454. 

8.  The  legislature  could  not  compel  a  society  to  be  incorporated  without  its 
assent.     Id. 

9.  Only  unanimous  consent  can  bind  any  member  of  an  unincorporated 
company.     Id, 

10.  Even  absolute  identity  in  the  membership  of  a  society  and  of  a  corpora- 
tion would  not  merge  the  society  in  the  corporation.     Id, 

1 1 .  The  burden  of  proving  a  merger  is  on  those  seeking  to  establish  it.     Id, 

COSTS. 

.1.  Objection  to  taxation  of  costs  roust  in  all  cases  be  first  made  before  the 
taxing  officer.     Hawkins  et  al.  v.  Norihu>estem  R.  Co.,  647. 

2.  On  granting  continuance  it  is  within  the  discretion  of  the  Circnit  Court 
to  require  as  a  condition,  the  payment  of  a  gross  sum  as  costs.    Id, 
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COUPON.    See  Mukictpal  Cobpohation,  30. 

COURTS.     See  Banksuptct,  39. 

1.  An  action  by  an  assignee  to  set  aside  a  conveyance  as  a  fraad  on  the 
BAnkrupt  Act,  cannot  be  entertained  by  a  state  court.     Gilbert  v.  Prieat,  62. 

2.  StHte  courts  have  concurrent  jurisdiction  with  the  United  States  courts, 
of  only  such  actions  as  ari^e  incidentally  from  Acts  of  Con^rress.     Id. 

3.  The  acts  for  which  a  state  court  may  set  aside  a  conveyance  are  such  as 
are  mnlam  in  *e.     Id, 

4.  If  a  conveyance  is  fraudulent  agftin5;t  creditors,  the  courts  of  New 
York  have  jurisdiction  to  declare  it  void.     Id. 

5.  When  the  political  authorities  of  a  state  have  actually  claimed  and  ex- 
ercised jurisdiction  over  a  particular  locality,  the  courts  of  the  state  are  thereby 
concluded,  and  will  respect  such  decision,  and  act  accordingly,  without  ques- 
tioning the  validity  of  such  claim.     Sttifn  v.   Wagner,  106. 

6.  The  prisoner  was  not  wronged  by  the  instructions  given  in  this  case  that 
proof  that  the  crime  was  committed  on  the  island  called  Smutty  Nose,  is 
equivalent  to  proof  that  it  was  committed  within  the  county  of  York,  and 
would  make  the  crime  properly  cognisable  by  the  court  sitting  in  that  county. 
That  instruction  was  correct.     Id. 

7.  A  proceeding  to  condemn  property  under  an  Act  of  Congress  is  a  **  suit 
of  a  civil  nature  at  common  law  or  in  equity,"  within  the  meaning  of  the 
Juiiiciary  Act.      United  States  v.  Block,  124. 

8.  The  construction  of  that  clause  cannot  be  limited  to  such  suits  as  were 
known  at  the  time  of  its  passage,  the  grant  is  prospective.     Id. 

9.  The  clause  was  used  in  contradistinction  to  admiralty  and  criminal  cases. 
Id. 

10.  Congress  has  power  to  authorize  Federal  courts  to  condemn  property. 
Id. 

1 1 .  Proceedings  instituted  by  the  Secretary  of  the  Treasury  are  on  the  part 
of  the  United  States.     Id. 

12.  An  action  cannot  be  removed  from  a  state  court  into  the  Circuit  Court 
of  the  United  States  under  the  Act  of  Congress  of  1867,  c.  196,  after  a  trial 
on  the  merits,  although  such  trial  has  resulted  in  a  disagieemcnt  of  the  jury. 
Gal  pin  v.  CritcMvw,  139. 

13.  The  Supreme  Court  has  jurisdiction  by  writ  of  error  over  judgment  of 
state  court,  where  the  writ  is  to  highest  court  in  which  a  decision  CDuld  be 
hail,  even  though  it  l»e  an  inferior  court  of  the  state.     Miller  v.  Joupjth,  335. 

14.  In  the  constructitm  of  the  statutes  of  a  state,  the  Supreme  Court  follows 
the  deri.sions  of  the  stnfe  courts,  whatever  may  be  their  opinion.  Walker  v. 
State  Harbor  Com' a.,  335 

15.  An  action  in  the  state  courts  may  be  removed  into  the  courts  of  the 
United  States,  under  the  Act  of  Congress  of  1867,  c.  196,  ut  any  time  before 
the  final  trial  in  such  action  ;  and  a  trial  before  the  jury  and  failure  to  agree 
upon  a  verdict,  is  not  to  be  regarded  as  such  a  Hnal  trial.  Clark  v.  Railway 
Co.,  421. 

16.  Where  a  case  is  submitted  in  the  Circuit  Court  without  a  jury,  under 
the  Act  of  Congress  of  March  3.1  1865,  the  Supreme  Court  will  not  review 
the  finding,  if  it  is  general.      Cooper,  Executor,  v.  Omohundro,  C54. 

17.  A  mere  report  of  the  evidence  is  not  such  a  special  finding  as  will  au- 
thorize the  Supreme  Court  to  pass  upon  the  judgment  of  the  Circuit  Court. 
Crews  V.  Brewery  655. 

18.  It  is  not  competent  for  the  Circuit  Court  to  determine  an  issue  of  fact, 
without  an  agreement  to  waive  a  trial  by  jury.  Morgan's  EreaUor  v.  Gay, 
655. 

19.  The  Act  of  March  2d  1867,  for  removal  of  cases  from  state  to  a  Federal 
court,  only  authorizes  such  removal  before  final  judgment,  Stevenson  v.  Wil- 
li urns,  715. 

20.  Where  the  state  court  goes  on  to  adjudicate  the  case  after  removal,  it  is 
a  usurpation,  and  resistance  by  the  party  against  whom  judgment  is  rendered,. 
is  no  waiver  of  his  riirht  to  contest  the  jurisdiction  of  the  state  court.  In- 
turance  Co.  v.  Dunn,  716. 

21.  The  language,  '^  any  time  before  the  final  hearing  or  trial,"  in  the  Act 
Vol.  XXII.— 52 
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of  1867,  is  not  of  the  same  import,  as  '*  at  any  time  before  the  trial  or  finai 
hearing,'*  in  the  Act  of  July  27th  1866.     Insurance  Co.  t.  Dunn^  716. 

COVENANT.     See  Bankruptcy,  41. 

1.  Equity  will  enforce  a  covenant  made  with  a  vendee,  that  in  case  of  sub- 
sequent conveyances  by  the  vendor  the  purchasers  shall  be  restricted  in  build- 
in}<,  though  there  is  no  privity  between  the  parties  and  such  covenant  creates 
no  easement.     Kirkpatrick  v.  Peshine^  54. 

3.  Nor  will  it  refuse  to  restrain  a  violation  of  the  agreement  because  the  in- 
convenience is  onlysIi;rht.     Id, 

3.  Covenant  for  rent  will  not  lie  aj^ainst  lessee  where  lease  is  by  deed-poll, 
si^rned  only  by  lessor.     Johnson  v.  Muzzy ,  55. 

4.  A  covenant  in  a  lease  to  pay  the  yearly  rent  of  six  pence  sterling:  per 
acre,  in  current  money  of  the  state  of  New  York  equal  in  value  to  money  of 
Great  Britnin,  docs  not  bind  the  lessee  expressly  to  pay  in  gold  or  silver. 
Strannghan  v.   YoumanSt  255. 

5.  Under  such  a  covenant  the  lessor  is  bound  to  accept  the  notes  pf  the 
United  States,  but  the  lessee  must  pay  enough  to  make  the  number  of  dollars 
paid,  equal  in  value  to  the  same  number  in  money  of  Great  Britain.     Id, 

6.  The  rent  may  be  paid  dollar  for  dollar  in  gold  and  silver  coin  of  the 
United  States.     ///. 

7.  A  covenant  that  grantee,  his  heirs  and  assigns,  shall  maintain  a  fence  on 
line  between  his  land  and  grantor's,  will  not,  when  the  land  is  subdirided,  run 
with  lots  that  do  not  abut  on  the  line.     Welsh  v.  Barton^  647. 

8.  Where  one  having  no  title  to  land  conveys  it  with  covenant  of  warranty 
and  subsequently  acquires  title  it  enures  to  his  grantee.     Cross  v.  Martin^  775 

9.  Parties  in  successive  deeds  of  a  chain  of  title  of  the  same  name  are 
presumptively  the  same  persons.     Id, 

10.  Deed  from  G.  of  U.  to  G.  Jr.  of  H.  is  presumed  from  father  to  son. 
Id. 

CRIMINAL  LAW. 
I.  General. 

1 .  Where  an  indictment  is  founded  upon  a  statute  containing  provisos  and 
exceptions,  it  is  unnecessary  to  allege  that  the  party  indicted  is  not  within 
the  exceptions,  or  to  negative  the  provisos.     Slate  v.  Cassady^  55. 

2.  False  explanations,  made  by  an  accused  person,  of  suspicious  facts, 
«re  proper  to  be  submitted  to  the  jury.      Walker  v.  State^  454. 

3.  The  refusal  of  the  court,  in  a  criminal  case,  to  charge  that  the  evidence 
•must  satisfy  the  jury  beyond  a  reasonable  doubt  of  every  fact  necessary  to 
•constitute  the  offence,  is  error.     Id. 

I  4.  An  examination  before  a  magistrate  on  a  criminal  charge  is  not  inval- 
idated by  a  continuance  to  the  22d  of  February,  and  after  taking  testimony 
on  that  day  being  continued  to  the  23d,  although  by  law  the  22d  was  dies 
non  juridicus,  and  assimilated  to  Sunday.     Hamilton  v.  The  People,  679. 

5.  Where  counts  in  a  criminal  information  are  misjoined,  the  court  is  not 
bound  to  quash  the  information  on  motion,  if  the  counts  relate  to  one  trans- 
action, ami  the  court  can  regulate  the  evidence  by  confining  it  to  that  trans- 
action and  preventing  the  surprise  or  confusion  of  the  defendant.     Id. 

6.  The  phrase,  the  jury  in  criminal  cases  are  judges  of  the  law  as  well  as 
•the  facts,  is  true  so  far  as  that  the  jury  must  render  a  general  verdict  on  their 

consciences  as  to  the  legal  and  actual  guilt  of  the  accused,  and  cannot  be  com- 
pelled to  separate  the  law  and  the  facts.  But  the  duty  of  the  jury  is  the  same 
■in  kind  in  criminal  as  in  civil  cases,  and  the  fact  that  an  acquittal  whether 
right  or  wrong  is  not  reviewjible,  does  not  lessen  the  duty  of  the  jury  to  ol»ey 
the  law  as  laid  down  by  the  judge,  without  regard  to  their  personal  opinions 
as  to  what  the  law  is  or  ought  to  be.     Id. 

7.  The  dischar^'C  of  the  jury  without  the  consent  of  the  defendant  in  a 
'Criminal  cause,  is  equivalent  to  a  verdict  of  acquittal.     Nines  v.  State,  775. 

6.  One  who  participating  in  the  felonious  intent,  is  present  aiding  or  abet- 
tinif  a  munler  or  other  felony,  is  a  principal.      Warden  v.  State,  776. 

9.  The  actual  or  constructive  presence  of  the  accused  is  not  necessary  to 
<^nstitute  the  ofTence  of  aiding  or  abetting  under  the  36th  sect,  of  the  Crimes 
Act  of  Ohio.     Id. 
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IL  Murder.     See  Errob  and  Appeal,  2. 

10.  AU  parts  of  the  state  are  included  within  the  body  of  one  or  another 
of  the  several  counties  into  which  the  state  is  divided.     Stater,  Wagner^  106. 

11.  When  murder  has  been  done  in  an  unincorporated  place,  publicly  and 
commonly  known  by  name,  in  any  one  of  these  counties  the  venue  is  well  laid, 
and  the  place  sufficiently  described,  if  the  crime  l>e  charged  in  the  in<lictment 
as  having  been  committe<l  at  (insert  the  name  by  which  the  place  is  com- 
monly known)  a  place  within  the  county  of  (name  of  county)  aforesaid,  in 
the  absence  of  anything;  tending  to  show  that  the  prisoner  would  be  embar- 
rassed in  the  preparation  of  the  defence  for  want  of  a  more  particular  de- 
scription.    Id. 

1 2.  When  there  is  no  controversy  as  to  the  precise  spot  on  the  face  of 
the  earth  where  the  crime  was  committed,  and  it  appears  by  ancient  char- 
ters, legislative  enactments  and  judicial  records  that  the  political  authorities  of 
the  state  and  county  have  heretofore  claimed  and  exercised  jurisdiction  over 
the  locality  in  question,  the  question  of  jurisdiction  is  one  of  law  for  the 
court,  and  the  defendant  cannot  in  any  stage  or  form  of  pleading  rightfully 
claim  to  have  it  submitted  to  the  jury  as  one  of  fact,  for  their  determination. 
Id. 

13.  Upon  such  a  question  the  presiding  judge  in  addition  to  the  matters 
of  which  he  will  take  judicial  notice,  such  as  legislative  enactments,  ancient 
charters,  and  geographical  position,  may  refresh  his  recollection  and  guide 
his  judgment  by  reference  to  the  records  of  the  courts  in  the  county  where  he 
sits,  general  histories  of  deceased  authors  of  established  reputation,  and  the 
records  of  the  census  of  the  inhabitants  of  the  county  taken  under  the  laws  of 
the  United  States  by  its  officers.     Id. 

III.  Burgiarjf. 

14.  On  an  indictment  framed  under  ^  3695  of  the  Revised  Cod^  of  Alabama, 
A  count  which  charges  that  the  defendants  **  broke  intonnd  entered"  a  cer- 
tain described  building  of  the  class  included  in  that  section,  **and  feloniously 
took  and  carried  away  "  certain  enumerated  articles  of  personal  property  of  a 
specified  third  person,  is  a  count  for  grand  larceny  only.  To  constitute  a 
goo4l  count  (or  burglary  there  must  be  an  averment  that  the  breaking  and 
entrv  were  **  with  intent  to  steal  or  to  commit  a  felonv."  Beil  v.  The  StcUe^ 
752.' 

15.  A  count  charging  that  the  defendants  *' broke  into  and  entered  "  a 
certain  building  therein  described,  of  the  class  include<l  in  ^  3695  of  the  Re- 
vised Code,  **  with  the  intent  to  steal,**  charges  burglary  only.  There  can 
be  no  conviction  of  grand  larceny  under  such  a  count.     Id. 

16.  Under  a  count  charging  that  the  defendants  '*  broke  into  and  entered  a 
building  which  it  describes,  of  the  class  included  in  ?  3695  of  the  Revised 
Code,  **  with  the  intent  to  steal,  and  feloniously  took  and  carried  away** 
certain  enumerated  articles  of  personal  property  of  a  specified  third  person, 

**or  the  value  of  more  than  one  hundred  dollars,**  there  maybe  a  convic- 
tion of  cither  or  both  of  the  oflTences  charged.     Id. 

17.  Burglary  and  grand  larceny  being  under  the  provi:*ions  of  the  Revised 
Code,  distinct  felonies  of  the  pame  grade  and  subject  to  the  same  nature  of 
punishment,  are  not  governed  by  the  doctrine  of  merger.     Id. 

18.  When  there  is  a  conviction  of  both  burglary  and  larceny,  charged  in 
the  same  count,  hut  one  punishment  should  be  awarded.     Id. 

19.  A  verdict  finding  the  defendants  guilty  of  burglary  on  the  trial  of  an 
indirtment,  charging  in  separate  counts  both  burglary  and  grand  larceny,  is 
tantamount  to  an  acquittal  of  the  grand  larceny,  and  thereafter  expunges  that 
chjirirc  from  the  indictment.     Id. 

20.  An  acquittal  thus  obtained  is  final,  and  cannot  be  impaired  by  a  judg- 
ment renilered  by  an  appellate  coujt,  on  defendants*  appeal,  reversing  the 
conviction  for  burglary  and  remanding  the  cause  for  further  proceedings.    Id. 

21.  An  acquittal  of  grand  larceny,  resulting  from  proceedings  on  the  first 
trial,  being  final,  takes  away  any  legal  foundation  for  a  verdict  on  the  se- 
cond trial,  finding  the  defendants  guilty  of  grand  larceny.  Such  a  verdict  is 
a  nullity.     Id, 
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22.  The  rendition  by  the  jury  of  a  void  verdict  is  no  lepral  (rroand  for  d»- 
char^in^  them  from  their  deliberations.  The  dischari^e  of  a  jury,  withoat  the 
consent  uf  the  defendants,  for  no  otiier  reason  than  the  rendition  of  a  void 
verdict,  is  tantamount  to  an  acquittal  of  all  the  changes  upon  which  the  jury 
were  prevented  from  passing;  by  their  discharge.     Bell  v.  The  Staie^  752. 

23.  The  defendHnts  in  the  case  at  bar  havinjj  been  acquitted  of  grand  lar- 
ceny on  the  first  trial,  and  the  court  havin«;  dischar^red  the  jury  on  the  second 
trial,  without  the  consent  of  defendants,  for  no  other  lejjal  reason  than  the 
rendition  of  n  void  verdict,  whereby  the  jury  were  prevented  from  passing:  on 
the  cliarjje  of  burtrlary,  the  only  one  remaining;  in  the  indictment,  it  whs  heW 
that  the  whole  case  was  thereby  ended,  and  the  court  below  Iwvinf^  refus^ed 
to  discharjre  the  defendants,  the  Supreme  Court  on  their  appeal,  reversed  the 
judgment  and  sentence  of  the  court  below,  and  ordered  their  discharge.     Id, 

CURTESY.     See  Husband  and  Wipe,  II. 

CUSTOM.     See  Partnbr9hip,  1. 

1.  Where  a  contract  to  ship  goods  at  a  certain  rate  per  lb.  or  at  the  current 
rates  of  the  day,  did  not  specify  in  what  the  rates  were  to  be  computed,  evi- 
dence of  a  custom  to  compute  them  in  gold  is  admissible.  Mackenzie  v. 
Schmidt,  448. 

2.  Custom  may  also  l>e  given  in  evidence  to  show  that  certain  sums  for  pri- 
mage or  average  were  to  be  added  to  the  rates  expressed.     Id. 

3.  Such  custom  being  provable  in  an  action  on  the  contract  there  i«  no 
ground  for  the  jurisdiction  of  a  court  of  equity.     Id, 

DAM.'    See  Easement,  1. 

DAMAGES.  See  Constitutional  Law,  5;  Contract,  12;  Equity,  6;  Es- 
TOPPBi/f  8;  Husband  and  Wife,  43;  Municipal  Corporation,  33; 
Trespass,  9  ;  Vendor  and  Purchaser,  3. 

1.  A  negro  apprentice  cannot  recover  damages  from  his  master,  for  enlist- 
ing him  as  a  substitute  for  his  son,  who  had  been  drafted.     Gent  v.  Co/<»,  256. 

2.  Evidence  of  the  price  of  substitutes  is  not  admissible,  as  furnishing  any 
criterion  for  assessing  damages.     Id, 

3.  Where  a  breach  of  contract  has  been  compromised,  the  only  damages 
that  can  be  recovered  are  the  terms  of  the  compromise.  Union  Locomotive 
Co.  V.  Erie  Railway ^  391. 

4.  An  agreement  in  the  sale  of  property  that  in  case  of  default  any  pay- 
ments made  shall  be  retained,  will  not  be  enforced  by  the  law  as  stipulated 
damages.     Johnston  v.   Whittemore,  391. 

5.  Where  property  is  tortiously  taken  the  owner  is  entitled  to  full  com- 
pensation in  damages.     Dalton  v.  Landahn,  391. 

6.  A  subsequent  sale  to  the  trespasser  on  legal  process  cannot  be  shown  to 
reduce  the  damages.     Id, 

7.  It  is  different  if  the  sale  is  to  some  other  one  than  the  trespasser.     Id, 

8.  No  general  rule  can  do  exact  justice  in  all  cases  of  failure  to  deliver 
property  to  the  vendee.     Chadwick  v.  Butlers,  455. 

9.  The  vendee  is  entitled  to  the  value  of  the  goods  at  the  time  they  should 
have  been  delivered.     Id, 

10.  It  is  error  to  allow  evidence  of  the  highest  market  price  between  the 
time  of  sale  and  bringing  suit.     Id. 

11.  The  measure  of  damages  where  vendor  fails  to  comply  with  his  contract 
is  difference  between  the  contract  and  market  price  at  time  of  breach.  Mc- 
Hose  V.  Fulmer,  523. 

12.  When  the  article  cannot  be  obtained,^  the  measure  is  the  actual  loss 
vendee  sustains.     Id, 

13.  On  refusal  of  vendee  to  accept  goods  sold  him,  the  damages  are  differ- 
ence between  contract  and  marketer  ice  at  time  of  refusal.  Laubach  v.  Lau- 
bach,  523. 

14.  Where  contract  is  that  vendee  may  rescind,  damages  are  price  paid  and 
interest     Id. 

15.  A  contractor  for  transportation  cannot  recover  damages  for  the  loss  of 
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profits  by  failure  of  the  United  States  to  famish  the  amoant  of  freights  thaj 
gave  him  notice  they  would  require.     Buckley  v.  Untied  State»^  588. 

16.  He  is  entitled  to  recover  for  his  extra  expense.     Id, 

17.  Prospective  damages  arising  from  loss  of  time,  doctoring,  &c.,  if  reduced 
to  their  present  worth,  may  be  given  for  personal  injuries.  Fulsome  v.  Town 
of  Concord,  7 1 4. 

DEBTOR  AND  CREDITOR.     See  Action,  5,  6.     Stock,  1. 
I.   Generally, 

1.  To  entitle  a  poor  debtor  to  chancery  of  his  bond  the  justices  must  be 
selected  according  to  law  and  have  jurisdiction  over  his  disclosure.  Hackett 
y.  Lane,  123. 

2.  The  only  bars  to  an  action  on  the  bond,  are  payment  of  debt,  surrender 
of  debtor,  or  disclosure.     Id. 

3.  Pleas  of  performance  estop  debtor  from  claiming,  that  in  consequence 
of  n  on -conformity  to  statute,  bond  is  only  good  at  common  law.     Id, 

4.  A  poor  debtor's  bond,  not  according  to  statute  in  its  approval,  is  good 
only  at  common  law.     Smith  ▼.  Brown,  123. 

5.  No  apprisal  of  demands  disclosed  under  such  bond  is  necessary  unless 
required  by  the  terms  of  the  bond.     Id. 

6.  The  record  of  the  justices  hearing  such  disclosure  is  sufficient  of  itself. 
Id, 

7.  Whore  creditor  takes  the  drafts  of  a  third  person,  but  not  in  payment, 
they  cannot  affect  his  rights  so  long  as  they  remain  unpaid.  Allen  v.  Clark, 
194. 

8.  They  are  to  be  deemed  simply  as  collaterals  and  may  be  prosecuted  to 
judgment  without  prejudicing  creditor's  claim  against  principal  debtor.     Id. 

9.  A  creditor  taking  a  chose  in  action  as  collateral  security  for  a  pre-exist- 
ing indebtedness  is  not  a  purchaser  for  value.     Ashton^s  Appeal,  395. 

II.  Sale  or  Conveyance  Fraudulent  as  to  Creditors.     See  Husband  and  Wifb, 
31. 

10.  A  voluntary  conveyance  by  a  debtor  to  the  wife  is  void  as  against  an 
antecedent  creditor.     Phelps  r.  Morrison,  56. 

11.  A  purchaser  under  a  void  deed,  for  valuable  consideration  and  without 
notice,  will  be  protected  against  an  antecedent  creditor  to  amount  of  purchase- 
money.     Id, 

12.  A  sale  of  furniture  by  the  vendor,  who  occupies  the  same  house  as  the 
vendee,  with  no  transfer  other  than  a  bill  of  sale,  is  void  as  against  his  cred- 
itors, under  the  Statute  of  Frauds  of  Missouri.     Allen  v.  Massey,  329. 

13.  When  the  gift  of  land  by  a  father  to  his  daughter  is  assailed  for  fraud, 
and  his  creditors  are  all  judgment  creditors  subsequent  to  the  gift,  the  fraud 
is  one  of  fact,  and  cannot  be  determined  by  the  court.    Hendon  v.  White,  455. 

14.  Such  gift  is  not  necessarily  void  against  existing  creditors.     Id. 

15.  The  retention  of  possession  of  stock  sold  to  a  creditor,  though  a  badge 
of  fraud,  is  susceptible  of  being  overcome  by  proof  that  debtor  acted  as  agent 
of  vendee.     Afoug  v.  Benedict,  455. 

DECEDENTS'  ESTATE.     See  Insurance,  31. 

1.  Unharvested  crops  go  to  the  devisee  of  the  land  and  not  to  the  executor. 
As  against  the  heirs  at  law  they  go  to  the  executor ;  but  as  against  a  devisee 
they  do  not,  unless  it  appear  by  the  will  that  the  testator  so  intended.  Den- 
nett V.  Hopkinson,  359. 

2.  Hay  in  a  barn  passes  under  a  bequest  of  *'  all  the  household  furniture 
and  other  articles  of  personal  property  in  and  about  the  buildings."     Id. 

DEED. 

1 .  A  deed  should  be  attested  by  witnesses  or  acknowledged  by  the  maker, 
to  make  it  complete.     Hendon  v.  White,  456. 

2.  A  subsequent  acknowledgment  has  the  effect  of  a  ratification  and  relates 
back  to  the  date  of  delivery.     Id, 

3.  A  deed  purporting  to  have  been  executed  by  the  president  of  a  railroad 
as  authorized  by  the  Act  of  1852  of  Ohio,  if  objected  to,  cannot  be  given  in 
evidence  without  proof  of  execution.      Walsh  v.  Burton,  654. 
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DIVIDENO.     See  Husband  and  Wifk,  37,  88.     Taxation,  5,  7. 

])iri(]enil8  helon);  tn  the  persons  owning;  the  stock  at  the  time  thejare  acto- 
allr  declared.     Hrvmdage  v.  Brwudaye^  124. 

DIVORCE.     See  Husband  and  Wifb,  I. 

DOCK.     See  Riparian  Owned,  8,  9. 

DO.MICIL. 

,  1.  To  constitute  a  chancre,  there  niv<t  be  intention  to  make,  and  the  fact  of 

making;.     Pamonit  ▼.  Bangor^  256. 

2.  The  nets  and  intentions  of  the  wife  do  not  affect  the  domicil  of  the  ha:>- 
band.     Id. 

1X)WEB.     See  HuiBAND  and  Wipb,  II. 

EASEMENT. 

1.  Merely  maintainin);  a  dam  for  twenty  years,  does  not  pvc  a  pre«rripfire 
right  to  flow  land  as  hij^h  as  it  can  be  fluwe^l  by  that  dam  ;  to  acquire  such 
rij^hl  it  must  have  been  done  with  sufficient  frcqiicncy  during  the  iwmty  years 
to  have  i^iven  landowner  notice  that  the  riijhl  was  l>eing  cluiiiiud.  (Jilford  v. 
Winnipiseogefi  Lake^  56. 

2.  Where  a  servitude  is  continuous  and  apparent  a  purchaser  at  a  private  or 
judicial  sale  takes  subject  to  it.     Cannon  v.  Boifd,  456. 

3.  It  makes  no  difference  whether  reference  is  made  to  the  servitude  in  the 
deed  of  the  dominant  tenement  or  not.     Id, 

4.  Nor  does  the  expectation  of  th«  agent  who  purchases  the  dominant  tene- 
ment, affect  the  principal's  title.     Id, 

EJECTMENT.     See  Fraud,  5. 

1.  Plaintiff  in  ejectment  is  only  required  to  show  that  the  title  and  rijrht  of 
possession  was  in  him  at  the  commencement  of  the  action,  MrLone  v.  iiovet/^  648. 

2.  Under  yetiend  denial^  defendant-  cannot  show  that  he  has  acquired  title 
since  the  commencement  of  acti<m.     Id. 

3.  A  judgment  for  plaintiff  does  not  bar  a  mhsf^qumt  action  by  defendant  to 
assert  his  title  so  acquired.     Id, 

4.  The  person  named  in  a  certificate  of  entry  of  land  at  a  United  States 
land  office  has  ** a  valid  su^isting  interest''  and  may  maintain  ejectment 
therefor.     Id. 

5.  It  is  only  a  determinable  fee  at  most,  the  certificate  may  be  cancelleti, 
and  the  title  thus  revesu  in  the  United  States.     Id<, 

ELECTION.     See  Will,  2,  5. 

1.  The  principles  of  public  policy  which  make  void  all  contracts  fendint; 
to  the  corrupting  of  elections  held  under  authority  of  law,  apply  equally  to 
what  are  called  primary  or  nominating  elections,  although  these  are  mere 
Tolnntary  proceedings  of  the  voters  of  certain  political  parties.  Strasburger 
T.  ^urJt,  607. 

2.  A  contract  to  procure  a  nomination  for  a  public  office  by  providing 
liquors,  &c.,  to  voters,  is  void,  and  the  courts  will  not  aid  either  party  in  its 
enforcement.     /</. 

ENEMY.     See  War,  1,2. 

EQUITY.     See  Cotbnant,  1.    Hombstbad,    U     Husband  and  Wife,  30. 
Taxation,  1,  2.     Vbndor  and  Furchaskr,  11. 

1.  Chancery  will  not  entertain  bill  to  impeach  a  judgment  at  liw  for  mere 
irregularity.      T,  of  ^ardMboro  v,   Whittinghom^  57. 

2.  Nor  to  try  the  truth  of  an  officer's  return  by  parol  testimony.     Id. 

3.  Will  reform  a  deed  made  by  mistake  of  both  parties,  and  protect  by 
decree  the  interests  of  parties  holding  under  it.     Burr  v.  HutchinwH^  257. 

4.  Will  not  aid  a  creditor  to  reach  his  debtor's  property,  unless  the  debt  is 
clear,  and  there  exists  some  special  grounds  for  the  ii^rposition  of  the  court. 
Board  of  Public  Works  v.  Columbia  College^  327. 

5.  If  a  change  in  the  amount  of  damage  done  to  land  taken  by  a  railroad, 
occurs  after  the  report  of  the  commissioners,  equity  will  relieve,  as  there  is  no 
remedy  at  law.     Carpenter  v.  Eaaton  ff  Arnibog  R,  R.^  328. 
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6.  Tiie  Cuurt  of  Chanoery  hts  power  in  such  case  to  determine  the  amount 
of  compennation.     Carpenter  v.  Easton  ^  Amhoy  R.  i2.,  328. 

7.  Courts  of  equity  have  authority  to  revive  suits  on  death  of  the  parties 
independent  of  enactments  f^ovemint;  the  law  courts.  Ex  parte  Kirtland^  451. 

8.  In  a  suit  at  law  to  administer  equity  the  judt^e  sits  as  chancellor  and  he 
must  he  satisfied  as  to  sufficiency  of  evidence.     Farntt  v.  Haan^  456. 

9.  If  evidence  be  vague,  uncertain  or  doubtful  he  must  withdraw  it  from  the 
jury.     Td. 

10.  Will  not  re»trAin  proceedings  in  another  equitable  suit  in  tl^e  same 
court.     D'tgton  v,  Relf^  777. 

11.  The  action  to  foreclose  rax  title  under  ch.  22  of  Wisconsin  T^w*,  is 
equitable,  and  if  owner  is  entitled  under  ch.  89  to  five  years  to  redeem,  he 
must  set  it  up  in  defence  in  same  action.     Id. 

ERROR  AND  APPEAL.     See  Admiraltt,  7.  8.     Arbitration,  4.     Crimi- 
nal Law,  3.    Damaoks,  10.    Insurakck,  13,    pLK\i>iNO,  5.    Ukckiver,  5. 

1 .  Where  the  jury  decide  a  fnct  erroneously  it  must  Ihj  correcteii  bv  Hppcal, 
and  cannot  be  reviewed  in  a  second  suit  between  the  same  parties.  Marcellns 
V.  C tuntrifman^  58. 

2.  A  charire  that,  if  defendant  '*  in  the  heat  of  blood  and  upon  sufficient 
provocfltion,"  threw  decease*!  down  stairs,  the  oflTence  was  manslauuhter,  is 
not  erroneous,  where  subsequent  insirurrions  showotl,  **  sufficient''  was  used 
as  equivalent  to  **  great  and  suihlen."     Slate  v.  Mnrphy^  123. 

3.  An  appeal  lies  to  an  order  refusinjc  to  strike  an  amended  complaint 
from  the  files.     Supervisor x  of  Kewaunee  Co.  v.  Decker,  647. 

4.  It  is  error  to  refuse  to  charge  **  that  the  jury  are  not  to  allow  any  feeling 
of  sympathy  for  the  plaintiff  to  influence  tlio  verdict."  Fulsome  v.  Town  of 
Concord  J  714. 

ESTATES. 

A  settlement  in  trust  tor  one,  without  words  of  limitation,  and  if  he  should 
die  without  issue,  then  over,  passes  only  a  life  estate,  notwithstanding  a  sub- 
sequent will  bv  the  settlor  confirming  the  settlement.  Middleton  v.  Barker, 
589. 

ESTOPPEL.     See  Hiohwat,  2.    Mortoagb,   15.    Municipal  Corporation, 
36. 

1.  In  divorce  a  former  adjudication  need  not  be  specially  pleaded,  it  may 
be  given  in  evidence  at  the  trial.     Blnin  v.  Btnin^  57. 

2.  Dismissing  a  petition  for  divorce  in  New  Hampshire  for  want  of  proof, 
no  bar  to  granting  divorce  in  New  York.     /</. 

3.  A  judgment  in  a  former  action  is  no  bar  to  second  action  for  same  cause, 
if  the  latter  had  not  then  accrued.     Mnrcellu^  v.  Countryman^  57. 

4.  Parol  evidence  is  admissible  to  show  that  the  second  demand  was  not 
recovered  in  first  action.     Id. 

5.  No  rule  is  more  necessary  to  enforce  good  faith  than  that  which  estops 
a  person  from  enforcing  claims  which  he  has  induced  others  to  suppose  he  would 
not  rely  on.     Faxton  v.  Fuxon  et  a/.,  453. 

6.  Merely  endorsing  a  mortgage  with  the  word  **  cancclletr'  and  signing 
the  mortgagee's  initials,  amounts  to  nothing  but  evidence  of  intention,  unless 
there  is  an  actual  agreement  with  the  mortgagor  on  which  he  has  relied.     Id. 

7.  Husband  and  wife  having  recovered  judgment  against  a  town  tor  injuries 
caused  to  wife  by  defect  in  highway,  in  a  suit  tbr  loss  of  wile's  services,  the 
town  is  estopped  to  deny  facts  found  against  it  in  former  action.  Lind»ey  v. 
Town  of  Danville^  713. 

8.  If  the  jury  think  the  sum  paid  for  necessary  labor  substituted  for  the 
wife's  services,  is  the  measure  of  a  just  compensation  they  may  find  damages 
to  that  amount.     Id, 

9.  Whether  interest  is  recoverable  in  an  action  of  tort  or  not,  the  jury  may 
consider  time  in  fixing  damages.     Id, 

10.  Evidence  to  show  that  the  wife  was  in  ill  health  prior  to  the  injury  is 
inadmissible.     Id, 
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BVIDENCB.     See  Admibaltt,  9.    Bills  and  Notes,  4,  6.     Criminal  Law, 
2.     Deed,  3.     Estoppel,  4,  10.     Stamp,  3. 
I.    Generally. 

1 .  In  trespass  evidence  is  admissible  to  show  that  the  deed  for  the  focu*  in 
quo  though  dated  l>efore  was  not  delivered  until  after  the  issuing  of  the  writ. 
Maxtopll  V.  Mitchell,  128. 

2.  Evidence  reported  upon  a  motion  for  new  trial,  which  has  been  over> 
ruled  by  consent,  cannot  be  considered  in  hearing  upon  exceptions.     Id. 

3.  Of  fraud  is  not  required  to  be  more  direct  and  positive  than  facts  tending 
to^the  inference  of  it.     Rfta  v.  Missouri,  327. 

4.  Evi  lencc  dehors  the  writing  may  be  (fiven,  where  any  doubt  arises  upon 
the  true  j^en^e  and  meaning  of  the  words  of  the  written  contract.  Newark  ff 
Htulson  Ri  til  road  v.  San  ford,  391. 

5.  Courts  will  take  judicial  notice  of  the  date  of  resumption  of  mail  service 
bctiveen  two  towns  after  the  war.      Clay,  Administrator,  v.  Potion^  392. 

6.  Tiiey  will  not  take  notice  without  other  proof  that  the  late  war  was  suf- 
ficient to  prevent  notice  of  dishonor  to  an  endorsee,  during  its  continuance. 
Id. 

7.  The  records  of  the  Post-office  Department  afford  evidence  of  the  restora- 
tion of  mail  service  to  the  seceding  states.     Id.. 

8.  An  account  sale  unless  proved  in  the  ordinary  way  can  only  be  received 
in  evidence  on  the  ground  of  contract.      Goes  v.  Nask,  451. 

9.  Where  the  date  of  a  sale,  attacked  for  fraud,  is  material,  evidence  that 
some  months  after  its  date,  the  vendor  called  on  a  lawyer  to  write  a  transfer 
of  the  goods,  is  competent  and  relevant.     Moug  v.  Benedict,  4.55. 

10.  Identity  of  name  is  evidence  of  identity  of  persons.     Id  ,  457. 

11.  The  possession  of  the  record  of  a  judgment  renderwl  by  a  justice  gives 
no  room  for  the  presumption  that  the  holder  is  the  party  plaintiff.  Bennett  v. 
Libheart,  457. 

12.  It  cannot  be  assumed  as  a  legal  presumption  that  where  the  initials 
and  family  name  are  the  same  the  persons  are  identical.     Id. 

13.  Proof  that  witness  had  been  in  correspondence  with  writer  of  letter  of- 
fered in  evidence  for  more  than  a  year,  and  thought  the  signature  genuine,  is 
sufficient  to  receive  it.     Smith  v.  Atmizon  Inn,  Co.,  589. 

14.  Congress  may  prescribe  the  manner  in  which  copies  of  the  records  of 
the  departments  may  be  authenticated.     McLane  v.  Bovey,  649. 

15.  Parol  evidence  is  admissible  to  explain  a  receipt  which  does  not  consti- 
tute a  contract.     Randall  v.  Kelsey.  649. 

16.  The  receipt  of  an  internal  revenue  collector  is  proper  evidence  to  show 
payment  of  the  tax.     Id, 

17.  While  evidence  is  admissible  to  show  motive  in  the  accused,  yet  where 
the  crime  ch«rge<l  was  the  burning  of  a  barn  l>eloiiging  to  himself,  in  order  to 
get  the  insurance,  the  record  of  a  suit  in  equity  against  him  to  recover  the 
barn,  &c.,  where  he  had  tiled  an  answer  denying  the  complainant's  equity, 
&c.,  was  too  remote  to  he  admissible  for  the  purpose  of  showing  motive. 
Hamilton  v.   The  People,  679. 

18.  Where  evidence  is  circumstantial,  a  wide  latitude  should  be  allowed 
to  defendant  in  cross-examination  to  show  the  whole  bearing  of  the  facts  al- 
lege* 1.      Id. 

19.  Where  a  co-defendant  in  a  criminal  case  turns  state's  evidence  and  has 
tried  to  convict  others  by  proof  also  convicting  himself,  he  will  be  held  to 
have  waivetl  all  privilege  of  refusing  to  answer  as  to  any  facts  bearing  on 
the  issue.  Ami  this  waiver  extends  to  all  communications  made  to  his 
counsel,  so  as  to  make  both  himself  and  his  counsel  compellable  to  disclose 
such  communications.      Id. 

20.  Where  a  party  asking  a  question  gets  an  answer  that  is  not  responsive 
but  which  would  have  been  admissible  in  answer  to  a  question  caliing  for  it, 
the  other  party  has  no  right  to  object  to  it  and  have  it  stricken  out  of  the  tes- 
timony.   Id. 

21.  Evidence  to  impeach  a  witness  must  be  confined  to  his  reputation  for 
veracity,  but  the  attacking  witness  having  shown  his  knowledge  on  that  point 
may  be  asked  if  he  would  believe  the  other  on  oath.     Id, 
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22.  The  Supreme  Court  of  the  United  States  does  not  tnke  jiidicinl  notice 
of  the  orders  issued  by  a  military  commander.     Burke  v.  Mihanherpfr^  709. 

23.  It  is  not  s.uflScient  for  a  defendant,  who  is  tes»tifyinp  to  nhnt  a  deceased 
witness  proved  on  a  former  trial,  to  testify  tmhstanlially^  he  must  pive  all. 
Black  V.  Richardson,  111, 

24.  A  receipt  in  full  of  a  demand,  is  primd  facie  a  perfect  defence.  Guy- 
ette  r.  Town  of  Bolton^  777. 

II.   Privileged  Communications, 

2.5.  To  make  communications  to  counsel  privileged,  they  mu<t  be  made  to 
them  confidentially  as  counsel  in  the  case  in  which  they  are  made.  Earle  v. 
Grout,  709. 

26.  The  facts  that  make  them  privileged  must  be  proved,  and  the  burden  of 
proof  is  on  him  who  seeks  to  exclude  them.     Id. 

27.  The  declarations  of  an  a^nt  arc  admissible  against  his  principal,  if 
made  in  the  execution  of  the  agency.     Id. 

in.  Admiffsions,  Declarations,  &c.     Sec  Corporations.  6. 

28.  It  is  competent  for  the  assistant  United  States  marshal  who  took  the 
census  for  the  district,  and  made  the  retnrn  to  the  office  of  the  clerk  of  the 
courts  for  the  county,  when  the  record  does  not  show  the  specific  locality 
where  the  individnals  enumerated  resided,  to  testify  as  to  their  place  of  resi- 
dence.    State  V.  WntTHfT,  106. 

29-  The  outcries  of  a  person  deceased  made  durintr  the  perpetration  of  the 
assault  which  results  in  death,  or  upon  the  approach  of  the  assailant,  are 
competent  evidence  upon  the  trial  of  a  party  charged  with  the  murder  of  such 
person,  and  may  be  considered  by  the  jury  with  other  circumstances  and  tes- 
timony upon  the  question  of  the  identity  of  the  accused.     Id. 

30.  The  outcries  of  another  person  who  was  murdered  by  the  same  party 
A  few  minutes  previously,  durinjr  the  perpetration  of  one  and  the  same  bur- 
glary, but  on  another  part  of  the  premises,  are  admitted  under  like  circum- 
stances for  the  same  purpo.ses  upon  such  trial.     Id. 

31.  Such  exclamations  are  competent  as  part  of  the  res  gesto'.     Id, 

32.  Moreover  their  admission  may  be  distinctly  justified  for  the  same  rea- 
sons which  are  held  to  justify  the  admission  of  dying  declarations.     Id. 

33.  The  contents  of  the  prisoner's  pockets  found  when  he  is  arrested  may 
be  put  in  evidence  when  there  is  testimony  tending  to  show  that  they  or  a 
portion  of  them  came  from  the  recent  possession  of  the  deceased  or  from  the 
locality  of  the  crime.     Id, 

34.  Articles  which  a  witness  identifies  as  the  property  of  the  prisoner,  and 
in  his  possession  shortly  before  the  crime  was  committed,  when  found  shortly 
after  its  perpetration,  at  the  house  where  the  crime  was  committed,  may  bia 
offered  in  evidence      Id. 

35.  The  confession  of  a  prisoner  induced  by  threats  or  promises  is  inadmis- 
sible.    Nicholson  V.  State,  194. 

36.  The  onus  of  showing  that  a  confession  was  not  made  by  inducement  is 
on  the  prosecutor.    Id» 

37.  Admissibility  of  confession  is  to  be  determined  by  the  court  and  not  by 
the  jury.     Id. 

38.  Where  two  are  interested  in  a  transaction  the  acts  and  statements  of 
either  in  regard  to  it  may  be  put  in  evidence  as  showing  the  quo  nnimo.  Beehe 
V.  Knapp  et  al.^  457. 

39.  Where  a  witness  dies  the  notes  of  his  testimany  before  a  justice  are  ad- 
missible.    Brmon  v.  Commonivf^al/hf  523. 

40.  The  dying  declarations  of  a  wife  are  not  evidence  on  the  trial  for  the 
murder  of  her  husband.     Id. 

41.  One  condition  on  which  the  declaration  of  deceased  persons  in  regard  to 
boundaries  is  received,  is  that  they  had  knowledge  of  them.  Hadley  v.  Hou>€f 
649. 

42.  Snch  knowledge  must  be  proved.     Id, 

IV.  Exf^erts. 

43.  The  admission  of  a  lawyer  who  had  no  more  experience  than  lawyers 
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jrenerally  to  testify  as  an  expert  in  a  question  of  handwriting  was  erroneom. 
Ellinawood  v.  Bragg ^  57. 

44.  The  ruling  of  a  judge  at  nisi  priua  as  to  an  expert  will  not  be  revised. 
Id* 

45.  The  opinions  of  persons  not  witnesses  through  whose  hands  a  trca5»ury 
note  has  passed,  as  to  its  genuineness,  are  not  admissible  in  evidence  in  a  suit 
brought  by  one  who  has  taken  such  note  to  recover  its  value.  Atwood  v.  Corn- 
wali,  230. 

46.  The  statement  of  a  fact  bj  one  of  the  parties,  in  the  presence  of  the 
other  and  not  denied,  is  admissible  as  evidence  of  the  fact  so  stated.     Id. 

47.  Bankers  are  competent  to  testify  as  to  the  genuineness  of  a  treasury 
note.     Id. 

48.  When  the  matter  of  inquiry  is  such  that  inexperienced  persons  are  un- 
likely to  prove  capable  of  forming  a  correct  judgment  upon  it,  the  opinion  of 
experts  is  admissible.     Davis  v.  T%e  State,  255. 

49.  The  evidence  of  medical  experts  is  admissible  to  show  how  in  their 
opinion  certain  wounds  were  inflicted  upon  the  head  of  a  murdered  man.     Id. 

50.  The  provision  in  Wisconsin  Statutes  that  no  physician  shall  testify  un- 
less he  has  a  diploma,  only  applies  when  such  a  person  is  called  as  an  expert. 
Afontgomert/  v.  Town  of  Scott ^  777. 

51.  A  physician  examined  as  an  expert  may  testify  as  totlie  probable  effects 
of  injuries  opoo  the  future  health.     Id. 

52.  A  physician  testifying  that  both  bones  of  the  plaintifiTs  leg  were  broken 
is  not  giving  an  opinion  as  an  expert.     Id. 

EXECUTION.     See  Constitutional  Law,  54,  55.     War,  2. 

1.  A  constable's  sale  of  personal  property  which  is  not  present  and  suhjec-t 
to  inspection  is  invalid.     Gaskill  v.  Aldrich,  195. 

2.  Where  an  execution -creditor  purchases  at  execution-sale,  and  his  judg- 
ment is  subsequently  reversed  and  restitution  awarded,  the  title  revests  in 
the  execution-debtor,  but  where,  before  the  reversal,  the  execution-creditor 
conveys  to  a  stranger  who  purchases  in  good  faith,  he  will  hold  the  title  un- 
affected by  the  reversal.      Vogler  v.  Montgomery  ^i  al.t  244. 

3.  An  exception  to  this  rule  is  where  the  property  sold  is  one  that  is  ex- 
empt from  sale  by  the  Homestead  Act.  In  such  case  the  purchaser  acquiring 
no  title  can  convey  none  even  to  a  stranger.     Id. 

4.  Individual  partners  are  entitled  to  exemption  out  of  partnership  assets. 
Howard  v.  Jones  and  Starke^  457. 

5.  The  right  of  exemption  is  an  incident  of  ownership  as  long  as  the  owner 
chooses  to  exert  it  and  the  property  is  within  the  control  of  the  court.     Id. 

6.  A  widow  who  supported  herself  and  daughter  by  keepinir  a  boarding- 
house  at  G.  in  Connect'cct,  owning  a  quantity  of  furniture  suitable  for  a  board- 
ing-house, took  a  furnished  house  for  a  year  in  the  city  of  New  York,  and 
went  there  to  keep  boarders,  intendin^r  to  return  to  G.  at  the  end  of  the  year 
and  resume  her  business  there.  Her  furniture  was  stored  in  the  meantime  in 
G.  and  while  so  stored  was  attached  by  a  creditor.     Held — 

(1.)  That  the  furniture,  if  otherwise  exempt,  did  not  l>ecome  open  to  attach- 
ment by  reason  of  its  being  stored  and  not  in  actuni  use. 

(2.)  That  the  furniture  was  not  exempt  as  being  necessary  for  the  use  of 
her  boarders,  nor  on  the  ground  that  the  bonrdws  were  a  part  of  her  family. 

(3.)  That  the  inquiry  is,  what  wjtk  necessary  for  the  personal  comfort  of 
the  family,  as  such  ;  but  that  the  term  **  family"  in  this  caise  was  not  limited 
to  the  mother  and  daughter  alone,  but,  as  she  was  kecpinu:  bortvler'*,  might 
properly  include  a  servnnt,  nnd  in  any  case  would  include  a  vi.>itor,  or  a  de- 
pendent relative  who  wrs  living  in  the  family. 

(4.)  That  in  determining  what  was  necessary  household  furniture,  her  occu- 
pation might  properly  be  considered,  and  if  her  keeping  boarders  made  it 
necessary  for  her  to  have  more  furniture  for  her  personal  use,  as  an  additional 
bureau,  or  Jther  like  convenience,  such  additional  furniture  would  be  exempt. 
Weed  V.  Dayton,  603. 

7.  A  debtor  cannot  by  an  executory  contract,  such  as  astipulation  in  a  pro- 
missory note,  waive  the  benefit  of  the  state  exemption  laws,  so  as  to  estop 
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himself  from  subsequently  claiming  the  exemption.     Moxle^  r.  Rayun  el  al., 
743. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  It  is  no  defence  to  a  'suit  by  lej^atees,  that  the  executor  invested  the 
funds  in  bonds  of  the  Confederate  States,  though  such  investment  was  ap- 
proved by  the  Probate  Court.     Horn  v.  Lockfuirt,  334. 

2.  The  acts  of  the  States  in  their  individual  capacities,  so  far  as  they  did 
not  impair  the  just  rights  of  citizens  under  the  Constitution,  are  in  general 
to  be  treated  as  valid.     Iff, 

FALSE  IMFIUSONMENT. 

1.  In  an  action  for  false  imprisonvnent  evidence  of  the  reputation  of  the 
bad  character  of  the  plaintifT,  in  respect  to  the  otfeace  charged,  is  inadmis- 
sible.    Sciieer  v.  Keown^  589. 

2.  If  plaintifTs  bad  character  was  one  of  the  trrounds  of  defendant's  sus- 
picion, he  should  have  set  it  up  in  his  answer,     id, 

FEE.     See  Will,  1. 

FENCES. 

1.  Enclosures  of  railroads,  as  required  by  the  Act  of  March  25th  1859  of 
Ohio,  must  be  separate  from  that  of  adjoining  proprietors.  Marietta  ^  Cin- 
cinnati H,  V.  Stephenson,  649. 

2.  The  obligation  on  the  part  of  railroads  to  maintain  fences  extends  to  the 
public  generally.     Id. 

3.  The  English  rule  requiring  owners  of  cattle  to  restrain  them  from  run- 
ning at  large  has  never  been  the  law  of  Ohio.     Id, 

4.  The  owner  of  cattle  running  at  large  is  not  guilty  of  a  breach  of  any 
duty  imposed  by  the  Act  of  April  13th  1865,  if  they  are  at  large  without 
omiiision  of  reasonable  care.     Id. 

5.  In  an  action  to  recover  one-half  the  value  of  a  partition  fence  under 
the  Act  of  May  3d  1859  of  Ohio,  the  appraisal  of  the  township  trustees  is 
conclusive  as  respects  the  value.     Rohb  v.  Brachmann,  650. 

6.  The  fact  that  the  fence  is  better  than  required,  does  not  preclude  the 
plaintiff  from  recovering.     Id. 

7.  Nor  that  it  does  not  strictly  conform  to  the  boundary  line  between  the 
parties.     Id. 

FIXTURES. 

1.  What  are  fixtures  depends  npon  the  particular  circumstances  of  the  case. 
Qaimhy  v.  Manhattan  Co.,  328. 

2.  As  between  mortgagor  and  mortgagee  when  the  fixture  appertains  to 
the  real  estate  and  is  necessary  for  its  enjovment,  it  will  be  treated  as  realty. 
Id 

3.  That  the  fixtures  were  called  personal  property  in  the  deed  to  the  mort- 
gagor cannot  affect  their  character  as  between  him  and  the  mortgsgee.     Id. 

4.  There  are  three  requisites  for  determining  the  character. 

1.  Actual  annexation  to  the  realty. 

2.  Application  to  the  use  or  purpose  for  which  the  realty  is  appropriated. 

3.  The  intention  of  the  party  making  the  annexation.     Id. 

FRAUD.     See  Auction.     Bankruptcy,  35.     Vendoh  axi>  Purchaser,  II, 
12,  25,  26. 

1.  If  there  has  been  frsnd  in  the  sale  of  oil  stock  the  purchaser  could  re«cin«l  ^ 
and  recover  back  price,  but  the  tender  mu-^t  be  in  a  rcMsonahle  time  alter  dis- 
covery of  the  fraud.     Learning  et  al.  v.   Wii^e  et  «/.,  394. 

2.  If  one  recklessly  makes  a  false  representation  to  induce  another  to  enter 
into  a  contract,  he  is  liable  for  the  fraud  and  contract  may  be  rescinded. 
Beebe  v.  Knapp  et  al.,  457. 

3.  Where  an  administrator  sells  his  intesbuc's  land  to  A.  without  authority 
of  law,  so  that  the  title  remains  in  the  heir,  and  B.  ohtnins  a  conveyance  from 
the  heir  for  a  nominal  consideration,  by  fraudulently  representing  that  he  was 
procuring  it  for  A.,  the  legal  titU  pannes  to  B.,  but  A.  or  his  grantee  has 
an  equitable  interest  in  the  land  by  reason  of  such  fraud.  Lombard  r,  Cow» 
ham,  710. 
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4.  Equity  has  control  of  a  deed  obtained  by  fraud,  for  the  purpose  of  grant- 
ing relief.     Lombard  V,  Cowham,  710. 

5.  Where  fraud  in  procuring  a  deed  does  not  make  it  void,  it  is  no  legal 
defence  to  an  ejectment  on  the  deed.     Id. 

FRAUDS  OF  STATUTE.     See  Bills  and  Notes,  19.     Vendor  and  For- 

CHASER,   16. 

1.  A  parol  agreement  to  pay  for  services  in  land  is  void.  Campbell  v. 
Campbell^  195. 

2.  Such  agreement  is  void  only  as  to  the  land,  the  party  may  sue  for  what 
such  services  ai*e  reasonably  worth.     Id, 

3.  Studies  in  the  Law  of  the  Statute  of  Frauds,  593,  r>02,  721. 

4.  Contracts  within  the  Statute  of  Frauds,  because  not  put  in  writing,  are 
not  illegal.     Montgomery  v.  Edwards,  650. 

5.  The  inability  to  enforce  them  is  an  immunity  which  the  defendant  may 
waive.     Jd. 

6.  The  parol  promise  of  defendant  to  pay  all  claims  that  might  thereafter 
arise  against  the  administrator,  in  consideration  of  his  putting  all  the  assets 
of  the  estate  in  his  hands,  is  not  within  the  statute.     Randall  v.  Kehey^  650. 

7.  If  the  name  of  the  agent,  with  whom  a  contract  for  the  purchase  of  real 
estate  is  made,  appears  in  the  written  memorandum,  the  statute  is  satisfied 
although  the  name  of  the  principal  is  not  disclosed.      Walsh  v.  Burton^  655. 

FREIGHT.     See  Contract,  6. 

GAMBLING. 

A  speculative  option  to  deliver  goods  within  a  certain  time  at  a  specified 
price,  where  the  object  of  the  parties  is  not  a  sale  and  delivery  of  the  goods, 
hut  a  settlement  in  money  on  differences— commonly  called  a  **  put,'* — is  a 
wagering  contract  and  void,  either  as  within  the  statutes  against  gambling  or 
as  against  public  policy.     In  re  Chandler^  310. 

GATE.     See  Wat,  1,  2. 

GIFT. 

1.  The  endorsement  of  payment  of  part  of  a  mortgage,  made  by  the  mort- 
gagee under  mortgagor's  direction,  is  indicative  of  a  gift  or  forgiveness  of 
part  of  the  debt.     Green,  Administrator^  v.  Langdon  et  a/.,  458. 

2.  In  the  absence  of  any  rule  of  law  to  prevent  the  donor's  intention  it  must 
be  sustained.     Id, 

3.  Though  delivery  and  acceptance  of  a  gift  are  essential  to  its  validity, 
where  tantrible  property  is  concerned,  yet  where  it  is  part  of  a  sum  due,  it 
(Iocs  not  admit  of  technical  delivery.     Id. 

GUARANTY.     See  Mortgage,  8,  9. 

HAY.     See  Decedents'  Estate,  2. 

HEIR.     See  Estates. 

HIGHWAY.     See  Estoppel,  7.    Nuisance,  8. 

1.  Dedication  and  acceptance  by  the  public  create  a  highway  without  re- 
gard to  time  of  user.      Chapman  v.  Swan^  257. 

2.  Neither  recognition  nor  acquiescence  can  operate  by  way  of  estoppel 
until  twenty  years  have  run,  after  that  the  right  of  the  public  is  perfect.     Id, 

3.  Though  toions  are  not  obliged  to  keep  the  whole  highway  fit  for  use,  the 
principle  cannot  apply  to  streets  of  a  village,      lihright  v.  Saunders^  257. 

4.  No  person  whether  owner  or  not  has  a  right  to  obstruct  a  highway.     Id, 

5.  Obstructions  in  a  highway  are  public  nuisances,  and  may  be  abated  by 
any  person  injured.     Id. 

6.  Digging  post-holes  in  a  street  is  a  nuisance,  though  in  a  part  not  capa- 
ble of  use.     Id, 

7 .  Where  the  act  done  Is  a  nuisance  the  liability  of  the  party  causing  it  fol- 
lows of  course.     Id, 

8.  Township  authorities  have  a  special  interest  in  highways  beyond  that  of 
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the  public  at  large,  and  may  file  a  bill  in  their  corporate  name  to  prevent 
their  destruction.     Township  of  Greenwich  v.  Easton  4r  Amhoy  R.  R.,  330. 

9.  A  railroad  company  authorized  to  change  the  location  of  a  road  it*  they 
deem  it  necessary^  cannot  do  so  because  it  is  to  their  peamiary  adtmntage.  Id. 

10.  A  traveller  sustaining  an  injury  by  reason  of  a  defect  in  a  highway  at> 
tribntable  to  the  negligence  of  the  corporation  bound  to  maintain  it,  is  not 
barred  of  his  right  to  recover  by  reason  of  the  fact  that  on  his  own  part  an 
accident  has  contributed  to  the  injury,  if  it  is  in  no  way  attributable  to  his  own 
negligence,     Baldwin  v.  Turnpike  Co.y  423. 

11.  And  it  does  not  affect  the  case  that  the  accident  occurred  upon  another 
road  over  which  the  defendants  had  no  control.     Id. 

12.  It  is  not  necessary  that  ordinary  care  should  have  been  exercised  by 
the  plaiiuiff  at  the  very  time  and  place  of  the  injury,  if  such  accident  has  ren- 
dered the  exercise  of  such  care  impracticable.     Id. 

13.  Tfie  plaintiff's  horse,  driven  by  his  servant  in  his  carriage  along  a  pub- 
lic highway,  in  the  exercise  of  ordinary  care,  became  frightened  by  the  break- 
ing of  the  carriage  in  consequence  of  h  defect  for  which  no  negligence  was 
attributable  to  the  plaintiff,  and  ran  furiously,  throwing  out  the  driver,  soon 
after  which  he  left  the  highway  and  passed  over  private  property  to  and 
upon  a  turnpike  road,  where,  still  running  furiously,  he  fell  over  the  side  of 
a  bridge  by  reason  of  a  defect  in  the  railing  and  was  injured,  such  defect 
being  attributable  to  the  negligence  of  the  turnpike  company.  Held^  that  the 
turnpike  company  was  liable  for  the  injury.     Id. 

14.  A  traveller  is  not  responsible  for  a  secret  defect  in  his  carriage  or  har- 
ness, where  there  has  been  no  want  of  ordinary  care  on  his  part  in  relation  to 
it.     Id. 

15.  It  is  the  duty  of  a  person  travelling  on  a  public  highway  to  turn  to  the 
right  on  meeting  one  coming  in  the  opposite  direction.  Daniela  v.  Clegg^ 
458. 

16.  In  case  of  collision  the  one  driving  on  the  left  would  be  liable.     Id. 

17.  In  using  a  highway  one  has  a  right  to  expect  ordinary  prudence  from 
others  and  to  rely  on  it  in  determining  his  course.     Id. 

18.  It  lies  with  the  party  injured  by  a  collision  to  prove  negligence  or  mis- 
conduct on  the  other's  part.     Id. 

19.  The  *'  travelled  part  of  the  road"  is  that  part  which  is  wrought  for 
travelling,  and  not  simply  the  wheel  track.     Id. 

20.  Under  the  Laws  of  1864  of  Wisconsin,  it  is  the  duty  of  each  overseer 
of  highways,  whenever  any  portion  of  the  highway  in  his  district  is  rendered 
impassable  by  snow  drifts,  to  immediately  put  it  in  passable  order.  McCabe 
T.  The  Town  of  Hammond^  653. 

21.  A  town  will  not  be  chargeable  with  negligence,  and  liable  in  an  action 
for  injuries  received  in  consequence  of  the  pavements  being  obstructed  by 
snow  drifts,  unless  by  the  exercise  of  reasonable  care,  they  could  have  been 
removed.     Id. 

22.  Whether  they  could  have  been  removed  in  time,  is  a  question  for  a  jury 
to  determine.     Id. 

23.  A  town  is  liable  for  injuries  from  the  highway  being  of  insufficient 
width,  although  the  jury  find  that  the  injury  resulted  from  an  obstruction  for 
which  the  town  was  in  no  way  liable.     Fuimme  v.  Town  of  Concord.,  714. 

24.  A  witness  who  had  examined  the  place  of  accident  and  measured  the 
width,  can  testify  that  in  his  opinion  the  highway  was  not  wide  enough  for 
two  teams  to  pass.     Id. 

HOLYDAY.     See  Criminal  Law,  4. 

HOMESTEAD.     See  Bankruptcy,  32.     Time,  5. 

1.  The  orator  alleged  in  his  bill  that  R.,  his  ward,  was  the  owner  of  a  farm 
in  F.  and  had  a  homestead  therein,  and  that  he  was  adjudged  a  bankrupt, 
and  the  defendnnt  appointed  his  assignee,  and  that  said  homestead  was  de- 
creed to  R.  by  the  Court  of  Bankruptcy  ;  that  R.  absconded,  and  the  orator 
was  appointed  his  guardian  ;  that  the  defendant  thereafterwards  obtained  judg- 
ment by  default  against  R.,  before  a  justice  of  the  peace,  without  the  service 
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of  process,  notice,  or  recognisance  for  review,  and  levied  his  execution  upon, 
and  set  off,  said  homestead  ;  that  it  was  the  duty  of  the  orator,  as  such  guar- 
dian, to  sell  said  homestead  for  the  support  of  R.'s  family,  but  that  said  lery 
and  set>otf  hindered  and  impeded  his  selling  the  same,  and  constituted  a 
cloud  upon  the  title  thereof;  and  prayed  that  said  cloud  be  removed.  The 
answer  averred  that  the  Court  of  Bankruptcy  adjudged  that  R.  had  a  home- 
stead interest  in  said  farm ;  that  the  defendant's  claim  upon  which  said  judg- 
ment was  founded,  was  anterior  to  the  acquisition  of  said  homestead,  and 
that  said  homestead  was  not  exempt  from  said  levy  and  set-off.  The  case 
was  heard  on  bill  and  answer.  Held^  that  the  case  was  not  one  for  the  in- 
terposition of  a  court  of  equity.     Booney  v.  SouUy  36. 

2.  Homestead  laws  should  be  liberally  construed,  with  the  view  of  pro- 
moting the  benevolent  purpose  of  securing  to  a  family  a  home,  protected  from 

.the  creditors  of  the  person  who  is  its  head.      Vogler  v.  Motitgomerj/,  244. 

3.  The  homestead  exemption  is  for  the  benefit  of  the  family,  and  a  sale 
thereof  under  execution  is  void.  The  exemption  need  not  be  claimed,  and  the 
possession  and  use  of  property,  as  a  homestead,  are  notice  to  the  officer  mak- 
ing a  levy  that  it  is  held  as  such.     Id, 

4.  When  the  homestead  exceeds  in  amount  or  value  the  statutory  limita- 
tion, it  is  the  duty  of  the  officer  holding  an  execution,  before  making  a  levy, 
to  proceed  under  the  provisions  of  the  statute  to  have  the  homestead  appraised 
and  set  apart.     Id. 

5.  The  conveyance  and  repurchase  of  a  homestead,  without  a  relinquish- 
ment of  possession,  even  though  made  in  fraud  of  creditors,  does  not  consti- 
tute an  abandonment  of  the  homestead.     Id. 

6.  The  sate  of  a  homestead  under  execution  will  be  restrained  in  equity, 
on  the  ground  that  it  will  cast  a  cloud  over  the  title  of  the  owner.     Id. 

7.  M.  and  wife  conveyed  their  farm  to  their  daughter.  M.  was  subse- 
quently adjudged  a  bankrupt  and  on  a  bill  by  his  assignee  the  deed  was  de- 
clared fraudulent  and  void  as  to  creditors.  M.  and  wife  then  claimed  a  part 
of  the  farm  as.  their  homestead.  The  bankruptcy  court,  without  deciding 
this  claim,  ordered  the  land  sold,  subject  to  any  legal  claim  of  M..  and  a  pur- 
chaser having  bought  accordingly,  brought  ejectment  for  the  part  clMimed  and 
occupied  by  M.  as  a  homestead.  Held^  that  the  purchaser  wh'*  not  entitled  to 
recover.  The  deed  being  set  aside  the  title  reverted  to  M.,  antl  then  passed 
to  his  assignee  subject  to  the  exemptions  of  the  Bankrupt  Act,  as  if  the  deed 
had  never  been  made.     McFarland  v.  Goodman^  697. 

8.  The  fact  that  M.^s  deed  to  his  daughter  reserved  the  right  to  occupy 
the  land  as  a  homestead  during  his  life,  held  to  strengthen  the  foregoing  con- 
clusion but  not  to  be  necessary  to  it.     Id. 

9.  The  voluntary  joining  of  a  wife  in  a  deed  which  is  afterwards  set  aside  as 
fraudulent  against  creditors,  does  not  prevent  her,  on  such  setting  aside,  from 
claiming  her  dower  or  homestead  in  the  land.     Id, 

HUSBAND  AND  WIFE.     See  Will,  7.     Witness,  4. 
I.  Marriage  and  Divorce.     See  Estoppel,  1 . 

1.  A  marriage  will  not  be  annulled  for  impotence.     Anonymous,  56. 

2.  The  Court  of  Chancery  of  New  Jersey  will  annul  a  contract  of  marriage 
outside  of  its  statutory  jurisdiction  only  where  the  contract  is  void.     Id, 

3.  A  widow  claiming  the  right  to  administer  upon  the  estate  of  a  deceased 
person  is  not  competent  under  the  Acts  of  1864  and  1868  of  Maryland  to  testify 
as  to  xhe  factum  of  her  marriage.     Redgrave  v.  Redgrave.^  259. 

4.  Where  parties  live  together  ostensibly  as  man  and  wife  the  law  will  pre- 
sume that  they  have  been  legally  married.     Id, 

5.  Where  proof  is  offered  from  which  a  marriage  may  be  inferred,  the  pre- 
sumption is  that  it  was  legally  contracted  according  to  the  law  of  the  country 
where  it  occurred.     Id. 

6.  The  validity  of  a  marriage  made  in  a  foreign  country  is  recognised  in 
Maryland,  though  some  of  the  ceremonies  required  in  the  latter  state  are  want- 
ing.    Id. 

7.  The  consent  of  the  parties  is  all  that  is  required  for  a  valid  marriage 
Richard  y.  Brehm,  393. 
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8.  If  the  contract  be  made  per  verba  dejvtnro  and  is  followed  by  consum- 
mation it  is  valid.     Richard  v.  Brehm^  393. 

9.  Marriage  may  be  proved  by  reputation,  declarations  and  conduct  of  the 
parties.     Id. 

10.  Cohabitation  and  reputation  are  necessary  to  establish  a  presumption 
where  there  is  no  proof  of  actual  marria^.     Id* 

11.  Where  hu.sband  covenants  in  a  deed  of  separation,  to  pay  an  annuity 
to  his  wife  **  »o  long  as  they  shall  live  separate,"  a  divorce  for  the  subsequent^ 
adultery  of  the  wife,  will  not  release  him  from  the  payment.  Charlesworth  v. 
Holt,  590. 

12.  A  covenant  by  husband  and  wife  in  a  marriage  settlement,  to  settle 
after-acquired  property  of  the  wife,  does  not  extend  to  property  to  which  wife 
becomes  entitled  after  husband's  death.     Re  Edwards,  590. 

II.  Curtesy  and  Dower,     See  Conversion,  I,  2.     Homestead,  9.     Will,  4. 

13.  Prior  to  Act  of  1863  of.  Maine,  a  minor  feme  covert  could  not  bar  her 
right  to  dower,  by  joining  in  execution  of  her  husband's  deed.  Dela  v.  Stan- 
wood,  125. 

14.  That  act  could  not  defeat  existing  right  of  widow  to  dower.     Id. 

15.  Where  wile  joins  in  deed  with  her  husband  to  bar  dower,  she  will  not 
be  barred  a^  against  one  holding  by  attachment  against  husband  prior  to  said 
deed.     French  v.  Crosbif^  257. 

16.  Where  by  an  ante-nuptial  agreecment,  wife  accepts  a  pecuniary  com- 
pensation in  lieu  of  dower,  and  on  the  death  of  the  husband,  without  electing 
to  waive  the  provision  in  the  agreement,  but  induced  by  the  fraud  and  artifice 
of  the  only  son  and  heir,  accepts  it  in  full  of  all  claim,  and  retains  it,  she 
will  be  barred  of  dower  and  homestead.     Hathaway  v.  Hathaway^s  Est.,  778. 

17.  Without  waiver  and  notice  in  writing,  the  Probate  Court  has  no  power 
to  decree  wife  homestead  and  dower,     /t/. 

III.  Powers  of  Married  Women. 

18.  A  contract  by  a  married  woman  for  sale  of  her  real  estate  and  a  deed 
executed  by  her  alone  is  void.     Phelps  v.  Morrison,  56. 

19.  A  judgment  against  the  husband  is  no  notice  to  wife's  grantee  if  the 
title  is  in  her.     Id, 

20.  Such  judgment  is  no  encumbrance  on  the  property.    Id. 

21.  A  married  woman  has  not  capacity  to  enter  into  a  general  mercantile 
partnership  not  connected  with  or  relating  to  her  separate  property,  and  where 
she  assumes  to  do  so'with  the  consent  of  her  husband,  and  is  by  him  assisted 
in  managing  and  carrying  on  the  business,  the  husband,  and  not  the  wife,  is 
to  be  regarded  in  law  as  the  partner.     Swasey  v.  Antram,  577. 

22.  A  feme  covert  having  obtained  a  **  permit"  to  trade  within  the  lines 
of  the  army,  with  the  knowle<lge  and  consent  of  her  husband  entered  into  a 
partnership  with  other  persons,  for  the  purpose  of  buying  and  selling  goods 
and  merchandise  under  said  ^'permit,''  and  herself,  with  the  assistance  of 
her  husband,  managed  and  conducted  the  business.  The  firm  was  subse- 
quently dissolved,  and  its  property  transferred  by  the  other  partners  to  her, 
she  agreeing  to  pay  all  the  partnership  debts.  She  then  sold  the  property  to 
S.,  who  had  notice  of  all  the  facts,  and  who  in  like  manner  agreed  to  pay 
the  partnership  debts.  This  was  all  done  with  the  knowledge  and  concur- 
rence of  the  husband,  who  joined  her  in  executing  the  bill  of  sale  to  8.  In 
nn  action  by  a  creditor  of  the  firm  against  the  husband  and  the  other  mem- 
I»ers  of  the  firm,  not  including  the  wife  :  Held^  that  the  goods  in  the  hands  of 
S.,  or  the  price  agreed  by  him  to  be  paid  therefor,  and  not  yet  paid,  are 
liable  to  attachment  in  the  action.     Id. 

IV.  Separate  Estate. 

23.  A  married  woman  to  whom  possession  of  land  is  delivered  under  a  parol 
gift,  and  who  occupies  the  land  uninterruptedly,  adversely  and  exclusively  as 
her  own  for  fifteen  years,  thereby  acquires  a  complete  title  in  herself,  sub- 
ject to  an  estate  by  curtesy  in  her  husband,  where  the  husband,  although  liv- 
ing with  her,  claims  no  independent,  exclusive  occupation  in  himself.  Clarke 
et  ux.  V.  Gilbert,  19. 
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24.  Where  a  debt  is  contracted  partly  for  necessaries  and  partly  by  wife  for 
goods  for  resale,  the  separate  estate  of  the  wife  is  not  discharged  from  liability. 
Parker  v.  Villard^  58. 

25.  Husband  may  permit  wife  to  have  the  savings  of  her  industry  as  her 
separate  property.     Rivers  v.  Charlton^  58. 

26.  Bill  in  equity  by  wife,  against  her  husband's  roorfgajree  for  her  property 
acquired  by  her  savings,  should  allege  that  ihey  were  with  her  husband's  con- 
sent.    /(/. 

27.  A  married  woman  may  charge  her  separate  real  estate  with  the  pay- 
ment of  a  debt  contracted  by  herself  and  husband,  by  nreans  of  a  joint  promis- 
sory note.     Halt  ^  Hume  v,  Eccleston,  195. 

28.  Equity  will  enforce  such  a  contract  against  the  separate  estate  of  the 
wife.     Id. 

29.  A  deed  from  a  married  woman  of  her  separate  estate  directly  to  her 
husband,  is  a  nullity.     Preston,  Trustee,  v.  Freyer^  258. 

30.  Where  property  which  is  sold  under  a  decree  in  equity  is  represented 
as  of  indisputable  title,  and  it  turns  out  to  be  defective,  the  court  will  require 
the  trustee  to  refund  the  purchase-money  even  after  ratification.     Id, 

31.  Husband  may  convey  a  reasonable  amount  of  property  to  his  wife,  and 
it  will  be  valid  against  future  creditors.     Brookbantc  v.  Kennard,  258. 

32.  Such  conveyance  may  be  without  intervention  of  trustees.     Id. 

33.  That  the  conveyance  was  not  recorded  for  a  year  will  not  render  it 
void.     Id, 

34.  Land  conveyed  to  a  husband  by  his  wife's  guardian  in  satisfaction  of 
a  decree  in  hor  favor  on  settlement  of  guardianship  account,  will  be  decreed 
to  be  her  separate  property.     Fry  et  al.  v.  Hammer,  459. 

35.  A  note  and  mortgage  of  the  land  to  secure  its  payment,  executed  by 
the  wife  and  husband  for  money  to  pay  off  an  outstanding  mortgage,  imposed 
no  liability  on  her  or  the  land.     Id, 

36.  By  an  ante-nuptial  contract  between  B.  and  L.  in  1857,  B.  agreed  that 
certain  bank  and  other  slocks,  then  conveyed  by  him  to  a  trustee,  should  l>e 
held  by  the  trustee  for  the  sole  use  of  L.  during  her  life,  and  be  subject  to  any 
disposition  she  might  make  of  them  by  will  or  written  appointment ;  the  same 
to  be  in  lieu  of  dower  and  of  all  distributory  share  of  his  personal  property 
if  she  should  survive  him.  Held,  that  the  right  to  the  income  from  the  stocks 
did  not,  nnderthe  statute  (General  Statutes,  tit.  13,  sec.  20),  vest  in  the  hus- 
band on  the  marriage,  but  that  it  belonged  to  the  wife  as  her  sole  and  sepa> 
rate  estate.     Boardman^s  Appeal,  477. 

37.  After  the  marriage  in  1857  until  his  death  in  1871,  B.  received  tho 
dividends  upon  the  stocks,  upon  a  power  of  attorney  from  the  trustee,  without 
objection  from  his  wife,  rendering  no  accoimt  to  her  and  keeping  none,  she 
not  notifying  him  in  anyway  that  she  should  claim  them  as  her  own.  It  was 
found  however  that  she  had  never  in  fact  intended  to  relinquish  her  right  to 
them,  and  did  not  suppose  she  had  done  so  ;  that  she  supposed  he  was  invest- 
ing them  for  her  benefit,  a  belief  which  was  strengthene*!  by  occasional  ex- 
pressions of  his  ;  and  that  from  motives  of  delicacy  she  did  not  inquire  of 
him,  he  being  uncommunicative  on  all  business  matters.  It  also  appeared 
that  the  dividends  were  not  needed  or  used  for  family  support,  B.'s  income 
from  other  property  being  far  in  excess  of  the  family  expenditures.  Held,  that 
she  was  entitled  to  recover  their  whole  amount  from  his  estate,  with  interest. 
Id. 

38.  A  large  amount  of  the  dividends  so  received  by  B.  had  been  from  time 
to  lime  invested  by  him  in  the  name  of  the  trustee  in  additional  stocks  of 
the  same  description.  In  1870  B.  procured  a  power  of  attorney  from  the 
trustee  and  transferred  to  himself  all  the  stocks  so  acquired,  intending  to  con- 
vert them  to  his  own  use.  His  wife  had  no  knowledge  of  the  transaction, 
and  did  not  in  fact  know  until  after  B.'s  death  that  the  dividends  from  the 
original  trust  stocks  had  been  invested  in  such  additional  trust  stocks.  Held^ 
that  her  rights  were  not  affected  by  the  transaction.     Id» 

39.  B.,  soon  after  this  transaction  and  in  pursuance  of  a  general  purpose, 
made  a  new  will,  in  which  he  referred  to  the  ante-nuptial  contract  and  con- 
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firmed  it,  and  ^ave  to  his  widow  his  mansion -hoase  and  $200,000  for  her  life  ; 
stating  his  object  to  be  to  make  abundant  provision  for  her  support  and  com- 
fortf  in  lieu  of  dower  and  of  all  share  in  his  real  and  personal  estate.  It  ap- 
peared from  evidence  outside  of  the  will  that  B.  did  not  expect  his  widow  to 
make  a  claim  upon  his  estate  for  the  dividends  he  had  received,  and  that  he 
made  the  fure^roing:  provision  for  her  in  his  will  in  that  belief;  also  that  the 
provisions  of  the  will  in  her  favor  had  lieen  mnde  known  to  her  and  thnt  she 
had  expressed  herself  fully  satisfied  with  them.  ifc/</,  that  it  whs  of  ques- 
tionable propriety  to  jro  outside  of  the  will  for  evidence  of  the  purpose  and 
undcr>tanding  of  the  testator;  but  that  the  will,  taken  by  itself,  or  in  connec- 
tion with  the  facts  stated,  <lid  not  make  the  acceptance  of  its  provisions  by  the 
willow  a  bar  of  her  rij:lit  to  present  a  claim  against  the  estate  for  an  indebt- 
edness.     Boanlmiin\s  Appeal ,  All , 

40.  And  h'ld^  that  her  right  to  any  portion  of  the  sums  received  by  B.  as 
dividends  was  not  barred  by  the  Statute  of  Limitations.     Id. 

V.  Actions  by  and  ayainst. 

41.  A  married  woman  is  not  liable  upon  a  special  promise  to  pay  her  hus- 
band's debt,  unless  made  iu  a  form  to  bind  her  separate  estate.  Lennox  v. 
Eldred,  125. 

42.  Nor  on  a  verbal  promise  made  after  his  death.     Id. 

43.  A  wife  whose  goods  have  been  levied  upon  by  a  creditor  of  her  hus- 
band, is  entitled  in  an  action  of  trespass  de.  bonis  a»fwrtatis^  to  damages, 
punitive  if  the  defendant  acted  alter  notice.     Sfrasbnryer  v.  Barber^  258. 

44.  Under  the  Co<le  of  Maryland,  a  married  woman  may  sue  in  trespass 
de  bonis  asportatis,  by  her  next  friend,  without  joining  her  husband.     Id, 

45.  A  note  and  mortgage  given  by  a  married  woman  for  a  loan  to  purchase 
land,  imposes  no  personal  liability  on  her,  nor  on  the  land.  Riley  et  al.  v. 
Pierce,  392. 

46.  The  statutes  of  Illinois  having  given  a  married  woman  the  sole  control 
of  her  property  and  earnings,  free  from  any  control  or  interference  of  the 
husband,  the  necessary  operation  of  such  statutes  is  to  discharge  the  latter 
from  any  liability  for  the  wife's  torts  committed  during  coverture  out  of  his 
presence  and  without  his  participation.     Martin  y.  Robsony  547. 

ICE.     See  Constitutional  Law,  48. 

ILLEGITIMATES.     See  Pa  utition,  1 . 

INFANT.     See  Practice,  6. 

1.  The  contract  of  an  infant  can  be  rescinded  by  its  parent  and  a  suit  main- 
tained for  recovery  of  money  paid  under  it.     Seqttin  v.  Peterson^  58. 

2.  Need  not  himself  be  free  from  fault  to  entitle  him  to  recover  damages 
for  fault  of  another.     Railroad  v.  Stout ^  330. 

3.  Infant  of  tender  years  is  not  within  the  ordinary  rule,  that  an  employee 
cannot  recover  against  his  employer  for  the  carelessness  of  a  co-employee 
which  results  in  injury.     Railroad  v.  Fort^  331. 

4.  The  privilege  of  infancy  cannot  be  used  as  a  weapon  of  attack  or  fraud, 
and  an  infant  cannot  repudiate  his  deed  and  regain  the  property  without  re- 
storing the  consideration  paid  for  it.     Prout  v.  Wiley,  460. 

5.  Delay  alone  will  not  opeAte  as  an  afiSrmance  of  a  deed  executed  dnring 
minority,  nor  prevent  a  minor  from  reclaiming  the  land,  at  any  period  within 
the  Statute  of  Limitations.     Id, 

6.  A  parent  in  sending, his  child  to  school  surrenders  to  the  teacher  such 
control  over  the  child  as  is  necessary  for  the  proper  government  and  disci- 
pline of  the  school.  But  where  the  parent  desires  that  the  child  shall  omit  a 
part  of  the  regular  course  of  study  and  so  directs  him,  the  teacher  has  no 
paramount  authority  to  enforce  the  study  of  the  omitted  part,  and  corporal 
punishment  of  the  child  for  disobedience  under  such  circumstances  is  an  un- 
lawful assault.     Morrow  V,   Wood,  692. 

7.  The  fact  that  the  school  was  a  public  one,  in  which  the  studies  were 
prescribed  by  statute,  hid  not  to  vary  the  general  rule  as  to  the  right  of  a 
parent  to  direct  the  omission  of  part  of  the  prescribed  studies..    Id, 
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INJUNCTION.     See  Homestead,    6;  Mortgage,  2;  Municipal   Corpob^- 
TiON,  1,  2,  10;  Nuisance,  3,  4  ;  Trespass,  3. 

1.  Will  be  granted  to  prevent  persons  from  keeping  forcible  possession  of  a 
church  edifice,  and  preventing  its  regularly  elected  and  qualifie<l  trustees  from 
entering.     Lutheran  Ev.  Church  v.  Gristgauet  al.,  589. 

2.  By  such  injunction  the  plaintiff  by  its  trustees  may  be  restored  to  pos- 
session without  any  further  order.     Id, 

INSOLVENT.     See  Debtor  and  Creditor,  1,  2,  4  ;  Insurance,  2. 

1.  A  state  cannot  by  legislative  act  appropriate  the  assets  of  an  insolvent 
bank  to  the  injury  of  other  creditors.      Baringa  v.  Lhihney,  590. 

2.  Such  iin  Hct  would  be  repugnant  to  that  dnuse  of  the  constitution,  prohi- 
biting a  law  impairing  the  obligation  of  contracts.     Id, 

INSURANCE.     See  Common  Carrier,  1.     War. 

1.  Whether  an  over- valuation  and  proof  of  loss  be  fraudulent  or  not  is  a 
question  of  fact  for  the  jury.      Williams  v.  Phoenix  Co.,  125. 

2.  One  who  dies  insolvent  can  make  no  disposition  of  the  fund  accruing 
from  a  life  insurance  policy,  if  he  leaves  neither  widow  nor  child.  Such  mo 
ney  becomes  assets  for  payment  of  debts.     Hathatoay  v.  Sherman,  260. 

3.  An  intention  on  the  part  of  a  testator  to  change  the  direction  given  by 
law  to  this  species  of  property  is  not  to  bo  inferred  from  general  provisions  in 
his  will.     Id, 

4.  When  a  policy  containing  the  words  "  such  other  risks  as  may  b6  agreed 
upon,  as  per  endorsement,  accepted  by  the  company,*'  has  the  risk  agreed  on, 
the  premium  paid  and  the  endorsement  made  by  an  agent,  the  insurance  is 
effected.      Wass  v.  Maine  Marine  Insurance  Co.,  260. 

5.  A  contract  of  insurance  is  executory  until  the  expiration  of  the  term  of 
insurance.      U.  S.  Insurance  Co.  of  Baltimore  x.  Tardy,  393. 

6.  If  the  company  becomes  insolvent  the  insured  may  put  an  end  to  the  con- 
tract.    Id. 

7.  The  amount  of  unearned  premiums  to  be  returned  in  case  of  insolvency 
is  the  portion  applicaide  to  the  time  not  covered  by  the  risk  with  interest  from 
the  termination  of  contract.     Id, 

8.  The  demRnd  for  unearned  premiums  is  a  chose  in  action  which  may  be 
sold  without  writing.     Id. 

9.  An  inaccurate  representation  (not  a  warranty)  believed  to  be  true, 
would  not  defeat  an  action  on  a  policy.  Imperial  Fire  Ins,  Co,  v.  Murray,  393. 

10.  The  insurable  interest  of  a  lessee  is  the  value  of  the  property  he  is 
4)0und  to  replace.     Id, 

11.  Where  a  policy  expressly  makes  the  application  a  part  of  itself,  and 
;A  warranty  of  all  the  statements  in  it,  it  will  be  so  considered  and  must  be 
strictly  true  to  authorize  a  recovery  on  the  policy.  Apuerican  Ins,  Co.  v,  Gil- 
4)ert,  460. 

12.  Parties  may  contract  on  such  conditions  as  they  see  fit.     Id. 

13.  Wiien  it  is  expressly  provided  that  over-valuation  shall  make  the  policy 
void,  ijr  is  error  to  submit  to  the  jury,  whether  it  was  done  in  good  faith.     Id. 

14.  Whether  an  insurance  company  can  be  held  upon  the  process  of  garnish- 
ment depends  upon  the  state  of  the  claim  at  the  time  of  service  of  process. 
Mnrtz  V.  Detroit  F.  ^  M.  Ins,  C >.  Garnishee  of  HeM,  461. 

15.  \Vli«*re  the  claim  is  contingent  it  cannot  be  held.     Id. 

16.  An  insurance  company  having  issued  certain  policies  reinsured  them  in 
another  company.  A  loss  occurred  and  subsequently  the  first  company  be- 
came insolvent.  The  second  company  then  bought  up  some  of  the  policies  at 
a  discount.      Held: 

(1.)  That  it  was  an  investment  within  the  corporate  powers  of  the  second 
•company  and  not  against  public  policy. 

(2.)  That  in  an  action  by  the  assignees  in  bankruptcy  of  the  fir^t  com- 
pany to  recover  the  amount  of  the  reinsurance,  the  second  company  could  set 
off  the  purchased  policies  at  their  face- value.     Uovey  v.  Home  Ins.  Co,,  511. 

17.  A  life-policy  issued  by  a  foreign  company,  is  not  rendered  void  by  the 
neglect  of  the  company  to  comply  with  the  provisions  of  the  Act  of  April  16th 
.1867,  providing  for  the  incorporation  and  regulation  of  insurance  companies  ; 
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nor  will  such  neglect,  in  an  ftction  brought  against  the  company  on  the 
policy,  excuse  the  policv- holder  from  paying  premiums  according  to  the  terms 
of  the  policv.      Union  Mutual  Life  Ins,  Co.  v.  McMullen,  610. 

18.  Where  a  life  policv  is  made  and  accepted,  upon  the  expressed  condition 
that  if  the  annual  prem'ium  is  not  fully  paid  within  the  time  specified,  the 
policy  *♦  shall  be  null  and  void,  and  wholly  forfeited,"  the  failure  to  pay  the 
premium  avoitls  the  policy.     /<i. 

19.  Where  the  policv  also  provides  that  no  ayent  of  the  company,  except 
the  president  and  secVetarv,  can  waive  such  forfeiture,  authority  conft-rred 
upon  an  agent  before  the  premiums  became  due  to  collect  them,  does  not 
implie<ilv  invest  him  with  authority  to  waive  the  forfeiture.     A/. 

20.  NotwithsiAnding  the  limitation  upon  the  power  of  agents,  declared  m 
the  policv  in  respect  to  waiving  the  forfeiture,  the  company  is  competent  to 
invest  such  authority  in  any  of  its  agents.  The  authority  may  be  express  or 
it  mav  l>e  implied  from  circumstances,  but  the  burden  of  showing  it  in  either 
case,  is  on  the  pariv  claiming  the  benefit  of  its  exercise.     Jd,  ... 

21.  An  agent,  having  no  authority  to  waive  the  forfeiture,  acting  in  the  in- 
terest of  the  assured,  received  the  unpaid  part  of  a  premium  on  a  forfeited 
policv,  after  the  life  insured  had  ended,  for  which  he  gave  a  receipt  antedated, 
and  forwarded  the  money  to  the  company,  concealing  the  facts  as  to  such  pay- 
ment. Hf^Ui,  that  the  receiving  of  the  money  by  the  company,  in  ignorance 
of  such  facts,  was  no  ratification  of  the  act  of  the  agent  in  receiving  the  mo- 
nev.     Id, 

22.  The  fact  that  the  company,  on  tendering  back  the  money  so  received, 
omitted  to  return  cerUin  notes  given  in  part  payment  of  premiums,  but  which 
the  forfeiture  of  the  policy  rendered  uncollectable,  will  not  affect  the  rights 
of  the  parties  in  a  suit  on  the  policy  ;  nor  is  the  fact  that  the  notes  are  pay- 
able to  order  material,  where  they  show  on  their  face  the  consideration  for 
which  they  were  given.    Id, 

23.  When  before  the  expiration  of  time  of  proving  loss,  the  insurer 
denies  all  liability  entirely  upon  other  grounds,  it  is  a  waiver  of  the  condition 
requiring  proofs  of  loss.     Smith  v.  Amazon  Ins.  Co.,  651. 

24.  Where  the  question  in  the  application  relating  to  the  ownership  of  the 
property,  was  filled  in  by  the  agent  of  the  insurer  without  asking  the  insured, 
a  mistake  will  be  held  the  mistake  of  the  insurer  and  cannot  defeat  the  policy. 
Id. 

25.  An  unintentional  mistake  in  the  proofs  of  loss  will  not  prevent  a  re- 
covery on  the  policy.     Id, 

26.  A  contract  of  insurance  made  in  another  state  on  property  situated  in 
New  Jersey  is  valid  and  will  be  enforced  here.  Columbia  Fire  Ins.  Co.  v. 
Kinjfony  674. 

27.  Although  it  would  be  competent  by  legislation  to  invalidate  in  our 
courts  an  insurance  contract  made  in  good  faith  in  another  state  on  property 
located  here,  it  would  be  so  contrary  to  the  comity  which  has  been  observed 
between  the  states,  that  such  an  intention  will  not  be  imputed  to  the  law-ma- 
kers, unless  the  language  used  so  clearly  expresses  that  purpose  as  to  bear  no 
other  reasonable  interpretation.     Id. 

28.  The  regulations  of  our  insurance  laws  are  not  merely  for  the  purpose  of 
revenue,  they  impair  the  contract  made  in  violation  of  them,  so  far  at  least  as 
concerns  the  right  of  the  foreign  corporation  to  sue  upon  it.  Whether  public 
policy  requires  that  the  party  insured  shall  be  permitted  to  enforce  the  agree- 
ment is  not  decided.     Id. 

29.  The  declaration  is  defective  in  that  it  does  not  show  that  when  tie  as- 
sessment was  made  upon  the  deposit  note  the  defendant  was  h  member  of  the 
company  and  as  such  liable  to  assessment,  nor  does  it  show  that  the  losses 
assessed  accrued  while  the  defendant's  policy  was  alive,  or  that  the  assess- 
ment was  made  on  the  basis  aathorized  by  the  corporation  act.     Id. 

30.  If  the  policy  had  expired,  the  defendant  could  not  be  held  without  al- 
leging that  the  loss  accrued  before  its  expiration.  If  the  policy  was  alive  the 
losses  must  have  occurred  while  it  was  in  force.     Id. 

31.  A  sale  of  decedent's  property  by  the  Orphans'  Court  is  not  such  an 
alienation  as  will  avoid  a  policy.     Farmers*  Mut,  Ins.  Co.  v.  GrayhiU^  710. 

Digitized  by  VjOOQ IC 


820  INDEX. 

INSURANCE. 

.32.  Suit  on  the  policy  should  be  in  name  of  administrator  to  use  of  render, 
where  the  sale  was  not  confirmed  before  the  loss.  Farmers^  Mut.  Ins.  Co.  v. 
Graybill,  710. 

33.  In  an  action  on  a  life  policy  where  assured  committed  .«iuicide,  it  is  nnt 
error  for  the  court  to  charge,  **  If  the  assured  waa  not  cunscioun  of  the  act  lie 
was  committin}^,  hut  acted  under  an  insane  impulse,  or  if  he  wa5  inrHptible  of 
exercising  his  judgment  in  consequence  of  his  reasoning  powers  being  ovor- 
tlirown,"  the  defendants  are  liable.     Am.  L>fe  Inn.  Co,  v.  Uett^s  Atlw.y  711. 

34.  It  is  not  error  to  refuse  to  charge,  That  if  the  aj^suretl  wan  conHcions 
that  his  death  would  follow  the  discharge  of  the  pistol,  there  can  be  no  recov- 
ery, although  he  was  laboring  under  mental  depression  or  disturbance  of 
mind.     /</. 

35.  An  assignee  of  a  policy  takes  it  subject  to  all  the  equities  which  attach 
to  it  in  the  hands  of  the  assured.     Johnson  t.  Phunix  Jtnt.  Co.,  779. 

36.  If  insurer  assents  to  assignment,  he  cannot  claim  any  «et-utf,  in  a  suit 
by  the  assignee,  which  he  might  hare  had  against  insured.     Id. 

INTEREST.     See  Confederate  Notes,  4  ;  Estoppel,  9  ;  Vendor  and  Pur- 
chaser, 1. 

1.  A  vendee  taking  pos.nessiun  without  paying  purchase-money  is  bound  to 
pay  interest.     Parker  v.  Parker ^  260. 

2.  Where  allowed  by  way  of  damages  must  be  according  to  the  rate  of  the 
lex  fori,     Goddard  v.  Foster,  330 

INTERNAL  POLICE.     See  Alien,  1.    Constitutional  Law,  52. 

INTOXICATING  LIQUORS.     See  Constitutional  Law,  20,  21. 

1.  The  Act  of  1 872  imposes  a  penalty  on  erery  person  who  shall  keep  a  place 
where  it  is  reputed  that  intoxicating  liquors  are  kept  for  sale,  without  having 
a  license  therefor.  Held  to  be  sufficient  that  the  place  was  reputed  to  be  one 
where  intoxicating  liquors  were  kept  for  sale,  and  not  necessary  that  it  be 
reputed  that  they  were  kept  for  sale  without  a  license.    State  v.  Buckletfy  355. 

2.  In  a  prosecution  under  this  act  the  accused  claimed  that  the  art  wns  un- 
constitutional, and  asked  the  court  to  charge  the  jury  that  they  were  judges 
of  the  law  as  well  as  of  the  facts.  The  judge  instructed  the  jury  that  in  a 
criminal  case  they  were  judges  of  the  law  as  well  as  of  the  facts,  but  that  they 

•  were  under  the  same  obligation  in  the  matter  with  the  judge  on  the  bench, 
and  were  not  authorized  to  say  that  that  is  not  law  which  is  so ;  that  the 
Supreme  Court  had  decided  the  act  to  be  constitutional,  and  that  in  his  opin- 
ion it  was  constitutional  ;  that  if  they  decided  that  to  Ihj  unconstitutional 
which  the  Supreme  Court  had  decided  to  be  constitutional,  they  would  dis- 
turb the  foundations  of  law ;  but  that,  after  all,  they  were  judges  of  the  law, 
and  if  on  their  consciences  they  could  say  that  the  act  was  unconstitutional 
they  ought  to  acquit  the  accused.  Held,  on  motion  of  the  accused  for  a  new 
trial,  that  the  charge  was  correct.     Id, 

3.  By  statute  the  jury  are  made  the  judges  of  the  law  in  criminal  cases,  bat 
not  in  any  such  sense  that  they  are  at  liberty  to  disregard  the  law.  They  arc 
to  inquire  what  the  law  is,  and  where  their  judgment  is  satisfied,  the  law  as 
thus  ascertained  is  binding  upon  them,  and  should  be  their  guide,  whether 
it  is  or  is  not  as  they  may  think  it  ought  to  be.     Id, 

JOINT  LIABILITY. 

1.  In  an  action  of  tort  against  two  or  more,  separ.ito  acts  not  committed 
with  common  purpose  or  in  concert,  will  not  authorize  a  joint  recovery. 
Leidig  v.  Bucher  et  al.y  718. 

2.  Plaintiff  may  recover  against  the  one  concerned  as  if  he  alone  had  been 
sued.     Id. 

3.  Defendants  who  have  not  conspired  or  joined  in  committing  the  wrong, 
should  not  be  joined  in  same  action.     Id, 

JUDGMENT.     See  Confederate  States,  1.     Process,  2.     Wat,  4. 

1.  May  be  assailed  collaterally  for  fraud,  by  persons  not  parties  or  privies 
to  it.     Spicer  et  at.  v.    Waters^  260. 

2.  A  judgment  is  not  a  written  instrument  within  the  statutes  requiring  copies 
in  pleading.     Brooks  v.  Harris^  262. 
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3.  A  judgment  withoat  personal  service  on  the  defendant  is  not  evidence  of 
his  liability  outside  of  the  state  authorizing  it.  Board  of  Public  Wor'ks  v. 
Columbia  College^  329. 

4.  Judgment  on  a  note  or  contract  operates  as  a  merger  of  it,  and  is  a  bar  to 
a  second  suit  on  the  note.     Eldred  v.  Bank,  330. 

5.  Where  one  of  the  defendants,  in  an  action  on  a  joint  contract,  dies  before 
judgment,  and  the  judgment  is  tttkcn  against  all  the  defendantM,  without  any 
suggestion  of  his  death,  or  making  his  representatives  parties,  such  judgment 
U  not  void,  but  merely  voidable,  and  is  a  determination  of  the  action,  within 
the  meaning  of  sections  218  and  219  of  the  code,  authorizing  an  action  by  the 
plaintitf  in  attachment  against  the  garnishee.     Swaspy  v.  Antrim^  577. 

6.  A  court  has  power  to  correct  a  clerical  error  in  entering  its  judgment. 
Dnrniny  v.  Burkhardt^  651. 

7.  A  judgment  must  be  considered  as  entered  .during  the  terra  at  which  the 
cause  was  tried.     Id, 

8.  At  a  subsequent  term  though  the  court  cannot  review  the  judgment  on 
the  merits,  it  may  correct  a  mistake  in  entering  it,  so  as  to  make  it  conform 
to  its  decision.     Id, 

9.  The  court  cannot  vacate  a  judgment  ajier  the  term  at  which  it  was  entered. 
Schfer  V.  Keown,  711. 

10.  It  may  set  aside  a  judgment  at  the  same  term.     Id, 

11.  It  may  amend  a  judgment  so  as  to  correct  clerical  errors  or  mistakes 
of  the  clerk.     Id, 

12.  It  may  vacate  at  a  subsequent  term  a  void  judgment.     Id, 

JURY.     See  Criminal  Law,  6,  7.    Insurance,  1.    Intoxicatinq  Liquors, 
2,3. 

LACHES.     See  Lbgal  Tsndbr  Notes,  2.     Trust  and  Trustee,  5,  11. 

1.  If  ignorance  of  the  fraud  is  relied  on  to  excuse  the  delay  of  live  years 
in  filing  a  bill  to  set  aside  judicial  proceedings  for  fraud,  it  must  be  shown, 
specifically  when  the  knowledge  was  first  obtained.  Hanoood  v.  Railroad^ 
329. 

2.  A  court  will  not  set  aside  the  proceedings  under  which  an  improvement 
has  been  made  by  a  city  where  there  has  been  laches  in  applying  for  relief.' 
Bald  et  ai.  v.  City  of  Elitabeth,  391. 

3.  Undue  delay  in  the  tender  of  price,  and  rescission  of  a  contract  of  sale, 
would  affirm  it.     Learning  et  al.  v.  Wise  et  at,,  394. 

4.  When  the  facts  are  undisputed  what  is  reasonable  time  or  undue  dela^ 
is  for  the  court.     Id. 

LANDLORD  AND  TENANT. 

1.  A  landlord  who  removes  his  tenant  during  the  term  cannot  plead  in 
justification  of  the  trespass,  that  the  house* was  used  for  a  place  of  prostitu- 
tion.    Miller  V.  Forman,  394. 

2.  A  tenant  who  goes  into  possession  by  parol  permission  of  the  landlord 
without  any  agreement  as  to  time  or  rent,  cannot  by  the  erection  of  buildings 
and  making  repairs  claim  that  his  tenancy  has  hecome  enlarged,  by  an  im- 
plied liability  to  pay  reasonable  annual  rent.     Rich  v.  Bolton^  718. 

3.  Such  tenancy  lacked  the  essential  element  of  anuu  d  rent  to  make  it  a 
tenancy  from  year  to  year.     Id. 

4.  Such  tenant  is  not  entitled  to  six  months*  notice  to  quit.     /</. 

LEGAL  TENDER  NOTES.     See  Covenant,  5. 

1.  The  taker  of  counterfeit  coin,  or  paper-money  which  has  been  made 
legal-tender  by  law,  must  use  due  diligence  to  ascertain  its  character  and  to 
notify  the  giver,  to  entitle  him  to  recover  its  value.     Atwoodx.  Cornwall^  230. 

2.  Any  unnecessary  delay  beyond  such  reasonable  time  as  would  enable 
the  taker  to  inform  himself  as  to  its  genuineness  acts  as  a  fraud  on  the  giver 
and  prevents  a  recovery.     Id, 

3.  Whether  the  rule,  ^<  that  a  party  passing  negotiable  paper  warrants  its 
genuineness,"  is  applicable  to  payments  made  in  coin  or  legal-tender  notes. 
Querei    Id, 
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1.  A  broker  cannot  recover  commissions  unlefs  he  has  taken  out  a  license 
nnder  the  Act  of  Congress  of  June  30th  1864.     Holt  v.  Green,  453. 

2.  An  action  cannot  he  maintained  in  Pennsylvania  founded  on  a  violation 
of  a  United  States  law.     Id, 

3    There  is  no  difference  whether  the  contract  is  malum  prohihitmn  or  mtJum 
in  5«,  the  test  is  whether  plaintiff  requires  the  ille^^al  transaction  to  esiahli>h 
f         his  case.     Id, 

LIEN.     See  Bank  and  Bankkr,  5,  7.     HcrasAND  and  Wife,  20.     Shipping, 
II,  13.     Stockholder,  2.     Vendor  and  PuRciiASKif,  6,  7,  8,  9. 

LIMITATIONS.     See  Constitutional  Law,   6.     IIubband  and  Wife,  40. 
Partnership,  1.     Time,  I. 

1.  Possession  taken  under  a  parol  gift  U  adverse  in  the  donee  apiinst  the 
donor,  and  if  continue<l  for  fifteen  years  perfects  the  title  of  the  donee  ns  ii^Hinst 
the  donor.  The  donor  in  such  case  not  only  knows  that  the  possession  is 
adverse,  but  intends  it  to  l>c  so,  and  there  is  no  occasion  for  any  notoriety. 
Notoriety  is  only  important  where  the  adverse  character  of  the  possession  is 
to  be  brought  home  to  the  owner  hv  presumption.  Clark  et  ux.  v.  G>H*€it. 
19. 

2.  The  statute  may  be  plended  to  an  action  for  relief  ajjainst  fmud  in  the 
conveyance  of  land,  as  well  as  to  an  action  to  recover  money.  Wallace  v. 
Metzker,  195. 

3.  Nullum  Tempus  Occurrit  Ueqi,  465. 

4.  Where  the  occupant  of  land  claiminjr  title  under  a  sherifTs  deed  upon  a 
sale  on  execution,  has  been  in  possession  for  ten  years,  the  original  owner  is 
barred  by  the  statute.     North  v.  Hammer,  591. 

5.  The  fact  that  the  title  was  not  divested  by  the  sale,  in  consequence  of 
some  defect  in  the  proceedings,  does  not  prevent  the  application  of  the  stat- 
ute.    Id. 

LIS  PENDENS. 

Is  a  good  plea  in  abatement  without  showing  actual  vexatiousness.  Gamsby 
v.  Batfy  58. 

LIVE-STOCK.     See  Common  Carrier,  1,  3. 

MALICIOUS  PROSECUTION. 

The  advice  of  counsel  who  have  been  fully  informed  of  the  facts  is  a  com- 
plete justification.     Stanton  v.  Hart,  394. 

MANDAMUS.     See  Attorney,  7. 

Against  an  oflRcer  of  the  povemment  abates  on  his  death  or  retirement 
from  office,  his  successor  cannot  be  made  a  party.  United  States  y,  BoutweU, 
330. 

MARRIAGE.     Sec  Husband  and  Wife,  I. 

MASTER  AND  SERVANT.     See  Infant,  3. 

1.  B.,  who  was  a  carpenter,  v.  as  employed  by  R.  to  po  in  a  boat,  upon  a  sub- 
merged lot  owned  by  him  ;  and  do  certain  work  of  his  trade.  While  there  at 
work,  a  shot  was  fired  from  a  house  on  an  adjacent  lot,  which  wounded  B., 
hence  his  action  for  damages.  It  appeared  that  R.  knew  his  possession  of  the 
lot  was  resisted  and  a  resort  to  arms  was  imminent  at  any  moment.  He  did 
not  inform  B  of  this  fact,  and  the  latter  had  no  reason  to  believe  he  wa-* 
going  into  danger  when  employed  to  do  the  work.  HeJd :  R.  was  liable.  The 
risk  B.  legally  agreed  to  take  was  such  as  was  necessarily  incident  to  his  em- 
ployment. K.  could  have  relieved  himself  of  responsibility  by  informing  B. 
of  the  facts  of  the  danger.  The  concealment  of  facts,  or  the  failure  to  state 
them  by  employer  to  employee,  which  would  tend  to  expose  any  hidden  and 
unusual  danger  to  be  encountered  in  the  course  of  the  employment,  to  a  de- 
gree beyond  that  which  the  employment  fairly  imports,  renders  the  employer 
liable  for  injuries  resulting  therefrom  to  the  employee.  Baxter  v.  Roberta, 
4L 

2.  A  servant  who  wilfully  neglects  the  orders  of  his  master  cannot  claim 
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exemption  against  a  party  injared  in  consequence  thereof.     Homer  t.  Caw- 
rence.  396. 

MAXIMS.     See  Limitation,  3. 

In  Jure  non  Rbmota  Causa  bed  Proxima  Spsctatur,  14. 

MERGER.     Sec  Criminal  Law,  17.     Corporation,  10.    Judgment,  4. 

MINES.     See  Water  and  Watercourses. 

MORTGAGE.     See  Estoppel,  6.      Gift,   1.    Railroad,  13.     Shipping,  2. 
Trust  and  Trustee,  22,  23.    Usury,  2. 

1.  Accretions,  by  f^rowth  of  cuttings  from  plants  mortgaged,  pass  to  tlic 
mortjrajrec,     Bryant  v.  PfnrtfU^  125. 

2.  Etiuity  will  not  enjoin  a  morrgniree  of  chattels,  the  mort>r«j:e  hein^ 
given  by  a  corporation  to  secure  the  Hebt  incurretl  on  a  sale  of  the  chattels, 
from  selling  them  at  the  instance  of  a  stockholder.  Amerman  v.  Wttes  et  ctl,, 
194. 

3.  The  mortgacje  being  executed  by  the  president  and  secretary,  who  were 
the  owners  of  two-thinls  of  the  stock,  complies  with  a  statute  requiring  the 
written  assent  of  two-thirds  of  the  stockholders.     l<i. 

4.  A  sale  of  mortgaged  premi«*es  in  all  other  respects  unobjectionable  will 
not  be  set  aside  for  inadequacy  of  price.     Horsey  v.  Hough,  261, 

5.  The  duties  of  a  mortgagee  making  a  sale,  are  analogous  to  those  of  a 
trustee,  and  the  court  will  determine  upon  the  propriety  of  the  sale.-     /</. 

6.  The  right  of  a  mortgagee  under  a  power  in  the  mortgage  to  sell  the 
mortgaged  premises  in  case  of  default,  is  not  impaired  or  suspended  by  the 
war,  on  account  of  the  voluntary  residence  of  the  mortgagor  in  the  hostile  sec- 
tion.    D^giverville  v.  Dejarnette,  318. 

7.  Notice  require<l  under  a  power  of  sale  in  a  mortgage  is  not  for  the  bene- 
fit of  the  mortgagor  in  the  sense  of  notice  to  him.  It  is  only  to  secure  his 
right  to  a  fair  sale  of  the  property.     Iti. 

8.  A  mortgagee  who  assitrns  the  mortgage  and  guarantees  the  debt  is  a 
proper  party  to  a  suit  to  f«  reclose.     Jarman  v.  Winevall,  331. 

9.  TYiAt  the  liability  of  the  guarantor  does  not  take  effect  until  the  remedy 
against  the  mortgagor  is  exhausted  is  no  objection  to  the  jurisdiction  of  a 
court  of  equity.     Id, 

10.  Nor  the  fact  that  the  guarantor  is  liable  at  law.     Id. 

\  1 .  Motion  to  amend  final  decree,  to  make  it  personal  against  guarantor, 
refused  where  remedy  at  law  complete.     Id. 

12.  Where  a  conveyance  is  made  as  a  security  for  a  loan  it  is  immaterial 
what  arc  the  terms  of  the  agreement,  it  will  be  considered  in  equity  a  mort- 
gage. Vanzeisen^s  Appeal^  394. 

13.  Where  a  bill  charges  that  the  defendant  holds  in  trust  for  the  plaintiff, 
and  the  facts  show  that  there  was  a  mortgage,  the  Supreme  Court  will  sustain 
the  bill  to  reach  the  jusitice  of  the  case,  and  disregard  the  use  of  inappropriate 
terms.     Id, 

14.  The  assignee  of  a  mortgage,  holds  it  subject  to  all  the  equities  to  which 
it  was  liable  in  the  hands  of  the  assignor,  unless  the  mortgagor  has  estopped 
himself.     Ashton^s  Appeal,  395. 

15.  The  mortgagor  having  given  a  certificate  of  **  no  defence"  cannot  set 
up  one  against  an  assignee.     Id. 

16.  A  8u{)sequent  assignee  may  avnil  himself  of  a  certificate  given  to  a 
former,  if  he  shows  that  he  is  an  assignee  for  value  without  notice.     Id. 

17.  A  purchaser  with  notice  of  fraud  or  trust  may  protect  himself  under 
a  prior  purchaser  without  notice.     Id. 

18.  In  a  foreclosure  suit  the  rights  of  an  adverse  title  cannot  be  adjudicated. 
Simmons  t.  Emeriton  et  al.,  523. 

19.  Sec.  5154  of  Michigan  laws,  does  not  mean  to  give  purchaser  at  fore- 
closure sale  the  title,  by  barring  the  true  owner.     Id. 

20.  The  purchaser  must  he  left  to  try  the  hostile  title  in  ejectment.     Id. 

21.  The  holder  of  a  mortgage,  given  on  repref^ntations  that  turned  out  to 
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be  faUe,  will  notwithstanding  be  entitled  to  recoyer  on  it,  on  the  ground  that 
there  is  a  distinction  recognised  by  the  law  between  representations  of  ejritt- 
ing  facts,  and  a  representation  of  facts  yet  to  come  into  existence.  Sawyer  v. 
Prick  ett  and  Wife,  711. 

22.  A  stipulation  in  a  mortgagee  given  to  secure  a  note,  not  to  forer>o»e, 
•*  until  the  maker's  property  is  exhausted,"  is  complied  with,  when  after  ju«i>:- 
ment  on  the  note,  it  appears  the  maker  has  no  property  subject  to  execution. 
liibltt  V.  Davis,  779. 

23.  In  the  absence  of  fraud  a  judgment-creditor  whose  execution  has  been 
set  nsidc,  whereby  the  goods  were  lo»t  to  him,  may  recover  the  whole  amount 
ut  his  (Iciit  from  a  co-surety  of  the  debtor.     Id, 

MUNICIPAL  CORPORATION.     See    Negliobncb,   20.     Sidewalk,   2,    3. 
Streets,  5,  6. 

1.  Equity  will  not  restrain  a  city  from  assessing  the  property-owners  for 
the  cost  of  paving  a  street  on  the  ground  that  it  was  not  dune  in  accordance 
with  the  contract.     Leibemtein  v.  City  of  Newark,  59. 

2.  Equity  will  not  restrain  erroneous  assessment  unless  it  will  cause  irre- 
parable injury  or  lead  to  multiplicity  of  suits.  ^  Jd. 

3.  That  it  would  deprive  complainant  of  his' property  is  not  an  irreparable 
injury.     Id, 

4.  If  the  corporation  in  making  streets  is  to  be  regarded  as  the  agent  of  the 
landowners,  they  must  bear  the  consequence  of  its  negligence.     Id. 

5.  If  landowners  permit  the  city  to  pay  the  contractors  they  can  have  no 
relief  against  the  assessment.     Id. 

6.  Courts  will  not  disturb  municipal  bodies  in  the  exercise  of  their  police 
powers,  when  they  are  exercised  for  the  general  welfare.  Weil  v.  Ricord  et 
al,  60. 

7.  The  Board  of  Health  cannot  absolutely  prohibit  the  carrying  on  of  a 
lawful  business  not  necessarily  a  nuisance.     Id. 

8.  A  grant  of  special  powers  to  a  corporation  will  not  be  enlarged  by  intend- 
ment.    Id. 

9.  Municipal  authorities  have  power  to  bind  property- owners  for  street  im- 
provements, but  the  owners  are  entitled  to  have  the  contracts  performed  sub- 
stantially according  to  their  terms.     Schumm  v.  Seymour.  331. 

10.  Equity  will  restrain  the  authorities  if  they  are  about  to  pay  for  what  is 
not  done  according:  to  the  contract.     Id. 

11.  If  the  property-owners  stand  by  and  see  the  contractor  paid,  they  can 
have  no  relief  against  the  assessment  made  upon  them.     Id. 

12.  In  the  exerci.se  of  legislative  or  discretionary  powers  municipal  corpor- 
ations are  beyond  the  control  of  the  courts.     Id. 

13.  In  the  payments  of  contracts  with  the  property-owners'  money  they  act 
as  agents  ami  are  amenable.     Id. 

14.  The  affairs  of  a  corporate  body  can  he  transacted  only  at  a  corporate 
meeting.  Thoir  only  exi>tence  is  as  a  board  and  they  can  do  no  act  except 
as  a  board.      Id. 

15.  Public  policy  requires  restrictive  enactments  to  I>e  rigidly  enforced.     Id. 

16.  It  is  a  fundamental  principle  of  law  tbatall  persou>«  contrHcting  with  a 
municipal  corporation  must  at  their  peril  see  that  the  officers  have  power  to 
make  the  contract.     Id. 

17.  The  Legislature  has  full  power  to  antliorize  the  Inying  of  railways  ia 
the  streets  of  a  citv.  Paterson  ^  Pasmic  Rdilroad  v.  Mayor  of  Paterson  et 
al.,  333. 

18.  The  grant  of  such  authority,  even  without  the  con-^^ent  of  the  property 
owners  along  the  route,  is  lawful.     Id. 

19.  Where  such  consent  is  required,  the  knowled;:e  of  the  property- owners 
that  the  road  is  biMUir  constructed,  and  their  failure  to  object  while  the  work 
is  being  done,  will  be  deemed  evidence  of  consent.     /(/. 

20.  The  city  is  to  he  deemed  the  owner  of  an  open  square  for  the  purpose 
of  giving  consent.     Id.  ' 

21.  A  contractor  under  proposals  for  street  improvements  must  be  hold*  to  his 


Digitized  by  VjOOQ IC 


INDEX.  825 

MUNICIPAL  CORPORATION. 

bid,  if  he  receives  more  it  is  an  illegal  charge  against  the  landowners.     J,  M» 
Board  et  aL  v.  City  of  Hoboken,  395. 

22.  It  must  be  clearly  shown  that  injustice  has  been  done  before  an  assess- 
ment made  by  commissioners  for  street  improvements  will  be  set  aside  upon 
the  facts.     Pudney  et  al.  v.  Village  of  Passaic,  395. 

23.  There  is  no  rule  condemning  assessments  by  the  lineal  feet  of  front- 
age.    Id. 

24.  In  all  matters  of  general  concern,  such  as  taxation,  or  the  supprcssint; 
of  insurrections,  municipal  corporations  have  no  local  ri^ht  to  act,  independent 
of  the  state.     Park  Commissioners  v.  Common  Council^  524. 

25.  In  objects  and  purposes  peC*u]iarly  local,  the  state  is  no  mure  concerned 
than  in  the  private  concerns  of  its  citizens.     Id. 

26.  It  is  a  fundamental  principle  in  Michigan,  that  the  people  of  every 
town  and  city  are  entitled  to  the  benetits  of  local  self-government.     Id, 

27.  As  to  property  hehl  for  its  own  private  purposes  a  city  \*  to  be  regarded 
as  a  natural  person  and  entitled  to  the  like  protection.     Id. 

28.  The  constitutional  principle  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law,  applies  to  artificial  as  well  as  natural  persons  and 
to  municipal  corporations.     Id. 

29.  The  state  cannot  take,  by  any  process  of  taxation,  the  money  of  an 
individual  citizen,  for  purposes  of  local  conveniences.     Id, 

30.  Where  a  town  issues  bonds  to  which  coupons  are  attached  and  acknow- 
ledges in  the  bond  that  the  town  is  indebted  to  bearer  it  may  be  sued  on  the 
coupons  alone.     Town  of  Quueensbury  v.  Culver,  652. 

31.  The  liability  of  the  town  is  not  taken  away  by  the  fact  that  the  legisla- 
ture has  directed  a  special  mode  of  raising  the  money  to  pay  the  bonds  and 
interest      Id, 

32.  Where  the  charter  of  a  city  declares  that  when  the  grade  of  a  street  is 
changed,  all  damage  shall  be  paid  by  the  city,  the  right  to  such  damage  is 
purely  statutory.     Stadler  v.  Milwuukeey  652. 

S3.  Damages  can  only  be  recovered  for  injuries  to  the  land  or  building 
itself,  and  not  for  injury  to  the  trade  carried  on  upon  the  premises.     Id, 

34.  Where  the  charter  of  a  city  authorizes  councils  to  improve  a  street  at 
expense  of  lot-owners,  only  upon  presentation  of  a  petition  signed  by  a  certain 
proportion  of  such  owners,  the  presentation  of  such  petition  is  essential  to 
give  councils  jurisdiction.     Canjifidv.  Smithy  780. 

35  Where  the  improvement  was  made  without  such  petition,  a  lot-owner 
whose  property  was  sold  for  non-payment  of  the  assessment,  may  set  aside 
the  sale.     Id. 

36.  A  lot  owner  will  not  be  estopped  from  alleging  want  of  power  in  the 
councils,  because  having  notice  that  the  work  was  ordered,  he  did  not  inter- 
pose until  it  was  done.     Id. 

NAME.     See  Cotbvant,  9.     Eyidbmgb,  10,  12. 

NATURALIZ.VTION. 

CertiHcates  of  naturalization  are  records  and  cannot  be  impeached  collater- 
ally.    Scott  y.  St rohach,  i6\. 

NAVIGATION.     See  Nuisance.  6.     Riparian  Owner,  7,  8. 

1.  The  right  of  navigation  is  not  so  far  paramount  as  to  make  booming 
fftcilitios  a  nuisance  whenever  they  encroach  on  navigable  waters.  Brig  City 
of  Erie  V.  Cnnfields,  395. 

2.  An  injury  to  a  boom  is  not  a  maritime  tort  and  cannot  be  redressed  in 
admiralty.     Id. 

NEGLIGENCE.     See  Railroad.  9. 

1.  Where  a  party  charters  a  tow-boat  for  the  season,  the  owners  to  furnish 
the  hands  an«l  pay  expenses,  for  a  round  sum ;  he  will  not  be  responsible  for 
damage  to  a  tow,  C4iused  by  negligence  of  the  hands.     Bissel  v    Toi-rey,  60 

2.  A  party  erecting  a  brewery  in  the  populous  part  of  a  city,  will  lie  held 
to  a  higher  degree  of  care  and  diligence,  to  prevent  injury  to  surrounding 
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property,  by  the  constmction  and  management  of  the  chimneys  and  flues,  than 
if  it  was  located  in  the  country.     Gagg  v.  Vettery  196. 

3.  The  want  of  cnre  or  skill  in  the  selection  of  the  best  plans  for  the  con- 
struction of  the  chimneys,  will  be  deemed  negligence  and  render  him  liable 
for  injuries  resulting  therefrom.     Id. 

4.  The  question  of  negligence  is  one  of  mingled  taw  and  fact,  and  when  the 
facts  nre  undisputed  to  be  decided  by  the  court.     Id, 

5.  A  complaint  against  a  railroad  to  recover  for  negligence  must  distinctly 
allctre  that  the  injury  occurred  without  the  fault  or  negligence  of  the  plaintiflf. 
Martif'ld  v.  C.  J.  ^' L.  Railrottd  Co.,  261. 

6.  Where  the  plaintiff  has  been  guilty  of  a  plain  act  of  carelessness  which 
has  contributed  to  an  accident,  it  is  the  duty  of  a  court  as  matter  of  law,  to 
say  tliftt  he  cannot  recover.      Lewis  v.  Baltimore  ^  Ohio  R.  /?.,  284. 

7.  Plaintitf  desiring  to  cross  a  street  in  Baltimore,  after  dark,  the  street 
lamps  being  iitrhted,  found  a  train  of  railroad  cars  blocking  the  crossing.  A 
crowd  had  collected  waiting  for  an  opportunity  to  cross,  and  while  plaintiff 
was  waiting  two  women  had  been  prevented  by  the  police  from  creeping  under 
the  couplings,  but  several  persons  had  climbed  up  the  platforms  and  thus 
crossed.  After  waiting  about  five  minutes  plaintiff  started  to  get  on  the 
platform  with  the  intention  of  crossing  in  the  same  manner,  when  the  train 
started  and  his  leg  was  crushed  between  two  cars.  //»-/</,  that  such  an  act  was 
contributory  negligence  and  he  could  not  recover.     Id. 

8.  The  fact  that  the  railroad  company  was  negligent  in  thus  blocking  a 
street  crossing  contrary  to  the  city  ordinances,  did  not  relieve  plaintiff  from 
the  duty  to  use  ordinary  care  to  avoid  danger.    Id. 

9.  A  party  is  not  answerable  in  damages  for  the  reasonable  exercise  of  a 
right  unless  upon  proof  of  negligence,  unskilfulness  or  malice.  Phila,  ^ 
Reading  R.  R.  v.  Yerger,  396. 

10.  iiailroad  not  liable  for  buildings  burned  by  sparks  from  an  engine  used 
in  the  ordinary  way.     Id. 

11.  Actionable  negligence  exists  only  when  a  party  whose  negligence  oc- 
casions the  loss  owes  a  duty  from  contract  or  otherwise  to  the  party  who 
suffers.     Kohl  v.  Love,  396. 

12.  A  purchaser  who  relies  on  a  tax  receipt  given  by  a  collector  of  taxes 
for  the  amount  due  in  buying  land,  cannot  maintain  an  action  against  the  col- 
lector if  he  suffers  a  loss.     Id, 

13.  A  tax  collector  is  not  required  to  give  certificates  that  property  is  dis- 
charged from  taxes,  and  any  one  relying  on  his  receipts  does  so  at  his  peril. 
Id. 

14.  If  defendant's  negligence  is  such  that  injury  could  not  have  been 
avoided,  plaintiff's  negligence  is  immaterial,  and  is  not  properly  speaking 
contributive.     Danielt  v.  Ciegg,  459. 

15.  Age  and  sex  should  be  considered  in  deciding  the  question  of  negli- 
gence.    Id, 

16.  It  is  such  negligence  for  a  passenger  in  a  railroad  car  to  allow  his  arm 
to  project  out  of  the  window,  that  if  it  is  injured  by  coming  in  contact  with 
any  external  object  he  cannot  recover,  notwithstanding  the  injury  may  have 
been  partly  caused  by  the  negligence  of  the  company  in  permitting  an  obstacle 
to  be  too  near  the  track.      P.  ^  C.  Railroad  v.  Andrrwa^  566. 

17.  Where  there  is  contributory  negligence  on  tlie  part  of  the  plaintiff  he 
cannot  recover  for  injurv.  Pittaharg^  F.  W.  4r  O.  Rtiilway  v.  KricUbauM^ s 
Ad.,  780. 

18.  A  refusal  so  to  charge  is  error  for  which  judgment  will  l»e  reversed. 
Id, 

19.  Negligence  is  the  want  of  such  care  as  men  of  onlinary  prudence 
wouM  use  in  similar  circumstances.     Mayor^  ^c.  v.  Holme»,  780. 

20.  In  the  absence  of  contributory  negligence  on  the  part  of  the  plaintiff, 
a  municipal  corporation  is  liable  for  injuries  resulting  from  the  obstruction  of 
a  street.     Id. 

NEGRO.     See  Civil  Rights.     Common  Carribr,  10.     Damages,  1. 
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1.  Where  there  is  a  conflict  of  testimony,  and  the  facts  if  believed  by  the 
jury  would  warrant  the  verdhct,  the  court  will  not  set  it  oside.  WiHiams  v. 
Ph'cenix  In*,  Co.,  125. 

2.  Should  not  be  granted  on  ground  of  newly  discovere<l  evidence,  unless 
its  effect  ou<;ht  to  have  resulted  in  a  different  verdict.  Clet'eland  R,  R.  Co.  v. 
Long,  781. 

NOTICE.  See  Bank  AND  Banker,  2.  Bankri:ptcy,  16.  Constitutional 
Law,  43,  44.  Husband  and  Wipk,  19  MoKTOAOKf  17.  Stockholdek, 
1.     Vendor  and  Purchaser,  10. 

1.  A  party  who  is  bound  to  make  inquiry  will  lie  affocied  with  all  the 
know Icdi^e  he  would  have  irot-by  inquiry.     Cortlma  v.  Hnoil,  334. 

2.  It  is  not  necossary  that  a  prrndtimntion  of  the  I*re<i«leni  should  be  pulv- 
lishrd,  it  takes  effect  when  8i{^ned  and  sealed  and  attesitetl.  J^ftei/re  v. 
Uniti'd  States,  334. 

NUISANCE.     See  Municipal  Corporation,  7      Railroad.  .5. 

1.  Thou;rh  the  jurisdiction  of  equity  to  restrain  public  nuisances  is  un- 
doubted, it  will  not  be  exercised  when  the  same  object  cm  be  attained  in  the 
onlinary  tribunals.     Attorney- General  v.  Brown,  60. 

2.  The  remedy  by  indictment  is  so  efficacious  that  equity  interferes  with 
reluctance.     Id. 

3.  The  obstruction  of  a  liij^bway  which  cannot  be  used  is  not  such  a  griev- 
ance as  equity  will  redress  by  injunction.     Id. 

4.  Equity  will  restrain  a  threatened  nuisance  to  a  dwelling  if  the  injury  is 
likely  to  materially  dimini>li  the  value  of  the  pioperty,  and  interfere  with  its 
enjoyment.     Adanix  v.  Michael,  197. 

5.  Such  facts  should  be  stated  in  the  bill  as  would  enable  the  court  to  de- 
termine whether  a  nuisance  would  result,  and  not  a  simple  allegation  that 
such  would  l>e  the  consequence,     /r/. 

6.  The  rule  that  the  obstruction  of  a  navigable  river  will  not  be  deemed  a 
nuisance  if  the  public  are  benefited,  mmlifled,  by  requiring  the  benefit  to  be 
direct  J  and  to  the  puhWc /r^>quenting  that  jmrt.     Attome  if  (!e  feral  v.  Terrjf,  591. 

7.  A  business  which  is  not  a  nuisance  in  itself,  may  become  so,  in  view  of 
the  neitrhborhood  in  which  it  is  proposed  to  be  carried  on.   Wier^s  Appeal,  715. 

8.  The  legislature  has  recognised  that  the  storing  of  gunpowder  in  thickly 
settled  places  is  a  nuisance.     Id. 

9.  There  is  a  distinction  lietween  a  business  long-established,  which  has 
l>ecome  a  nuisance  from  increase  of  population,  and  a  new  erection  threatened 
in  such  vicinity.     Id. 

OFFICE  AND  OFFICER.     See  Mandamus.     Trespass,  4. 

An  officer  le$rally  appointed  and  qualifie<l.  wh<i  continues  to  act  after  the 
expiration  of  his  term,  in  good  faith,  is  not  held  to  be  criminally  usurping 
the  office  within  the  meaning  of  Act  of  March  1831  of  Ohio.  Kreidlerv, 
The  Slate,  653. 

PARKS.     See  Municipal  Corporation,  24,  25. 

PARTITION. 

1.  In  partition,  equity  will  not  try  the  question  of  complainani*s  illegitimacy, 
Rirervlew  Cemetery  Co.  v.  Tnrner,  198. 

2.  The  most  it  will  do,  is  to  retain  the  cause  ex  gratia  until  the  complainant 
settb's  his  title  at  law.     Id. 

PARTNERSHIP.    See  Execution,  4.    Husrand  and  Wife.  21.    Practice.  1. 

1 .  May  be  entered  into  with  reference  to  a  custom  <»r  n«;n;:c  of  the  place 
where  the  business  is  to  be  conducted.      Waring  v.  (hndii^  61. 

2.  Such  custom  will  modify  the  partnership  atrrecment.      Id 

3.  To  protect  a  partner  against  it,  the  agreement  must  be  so  framed,  or 
the  partner  must  give  notice  of  bis  dissent.     Id. 

4.  Where  all  the  partners  except  one,  appear  to  a  bill  for  an  aerount  and 
allow  it  to  be  taken  pro  confexao^  the  court  will  not  dismiss  the  bill  without 
reference  to  a  master,  upon  the  general  denial  of  indebtedness  by  the  one, 
however  positive  it  may  be.     Lawrence  v.  Rokex,  126. 
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5.  Though  equity  will  ordinarily  give  full  effect  to  the  Statute  of  Limita- 
tions, relief  will  not  he  refui^ed  where  peculiar  circumstances  appear  to  justify 
a  delay.     Lnwrence  v.  RokeSy  126. 

6.  To  operate  as  a  bar  the  statute  must  be  claimed  in  the  answer.     Id. 

7.  Whether  actitms  of  account  or  remedy  by  bill  are  subject  to  any  o;her 
than  tht»  jreiiernl  limitation  of  twenty  years.     QuereJ     Id* 

8.  Where  partners  purchase  real  estate  with  the  money  of  the  firm  as 
parrncrship  property,  upon  the  settlement  of  the  partnership  business  brought 
about  by  the  death  of  one  of  the  members  of  the  firm,  the  proceeds  of  the 
sale  of  the  iiiieie^t  of  the  deceased  partner  in  such  real  estate  is  to  be  re- 
^Knlcd  AS  land  remaining  in  specie,  after  discharging  its  liabilities  as  part- 
nership stock  ;  and  the  widow  of  such  deceased  partner  is  entitled  to  an  interest 
therein  for  lier  life  only.     Appeal  of  Belle  D.  Foster^  300. 

9.  On  a  hill  by  representatives  of  deceased  partner  against  survivors,  the 
latter  are  only  to  be  charged  with  such  sum  as  the  assets  would  bring  with 
reasonable  care  and  dilrgcnce.     Moore  v.  Huntington,  334. 

10.  Nor  are  ihey  to  be  charged  with  the  real. estate  of  the  partnership 
the  title  to  which  is  lelt  by  the  decree  to  the  heirs  of  the  deccaseil  partner.  Id. 

11.  The  reproentatives  of  a  deceased  partner  have  no  right  of  possession 
in  pHrtner>hlp  property.     P/fffer  v.  Steiner,  461. 

12.  The  ri;:lit  «)f  action  for  any  trespass  to  the  property  of  the  firm  rests 
solely  in  the  survivor..    Id. 

13.  A  partnership  claim  is  not  liable  for  the  sole  debt  of  one  of  the  .firm, 
although  the  party  owing  the  claim  was  not  aware  of  there  being  a  partner- 
ship when  he  incurred  it.     Bartlett  v.   Woodward,  7U8. 

PARTY-WALL. 

Equity  will  not  decree  a  party-wall  to  be  taken  down  if  it  projects  slightly 
over  complainant's  land  and  he  wps  aware  of  it  while  it  was  building.  May- 
er^ a  Appeal,  396. 

The  complainant  has  his  right  to  damages.     Id. 

PASSENGER.    See  Common  Cakribs,  7,  8.   Neqlioence,  16.   Railroad,  14. 
15.     Salvage.  1,  2. 

PAYMENT.     See  Action,  7.     Pleading,  8. 

1.  Where  a  payment  is  made  by  the  notes  of  a  third  person  who  had  be- 
come insolvent,  the  creditor  may  return  them  if  the  fact  of  insolvency  was 
unknown  at  the  time.     Roberts  v.  Fisher,  261. 

2.  Such  is  the  law  in  the  case  of  bank-bills  and  the  same  should  apply  to 
notes.     Id, 

3.  To  an  officer  presenting:  a  writ  is  made  under  legal  compulsion,  and  is 
not  deemed  voluntary.     AfcKee  v.  Campbell,  399. 

PHYSICIAN.     See  Evidence,  51.     Railroad,  10. 

PILOTAGE. 

1.  An  Act  of  Assembly  provides  that  licensed  vessels  failing  to  take  a  pilot 
shall  pay  hnlfpHotnq*>,  one  not  licensed  full  pilotage — '*  and  all  half  pilotage 
forfeitures  and  penalties  in  nature  thereof  accruing  under  the  act  shall  be  re- 
covered for  the  society  for  relief  of  pilots.'*  Held  that  a  forfeiture  of  full  pilot- 
age was  for  the  use  of  the  society.      Collins  v.  Soc.Jbr  Relief  of  Pilots,  462. 

2.  The  appropriation  of  the  penalty  is  not  part  of  the  penal  provision  and 
must  be  con«itrued  reasonably.     Id, 

3.  The  penalty  not  l>eing  a  tax  its  appropriation  to  a  private  corporation  is 
constitutional.     Id. 

4.  Imposing  pilotape  on  vessels  in  foreign  commerce,  and  half  pilotage  on 
coasters,  is  not  in  conflict  with  sect.  10  of  Art.  1  of  Constitution  of  United 
States.     /</. 

PLEADING.     See  Action,  10,  13.     Amendment,  2.     Constitutional  Law, 
18.     Insurance,  29..     Negligence,  5.     Practice,  2,  11.     Trespass,  6. 
I.  A  complaint  for  flownge  containing  no  allegation  of  defendant's  owner- 
ship of  the  land  is  bad  on  demurrer.     Jones  v.  Skinner,  126. 
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PLEADING. 

2.  In  Maine  an  unaccepted  bill  is  no  evidence  of  pavment  of  the  original  debt, 
henco  a  new  coant  maj  be  added  to  a  declaration  on  the  bill,  declaring  on 
the  debt,  byway  of  amendment.     Strang  ▼.  Hirst,  136. 

3.  A  promissory  note  or  accepted  bill,  however,  is  primd  facie  evidence  of 
payment  of  debt.     Id, 

4.  **  Fraudulently"  in  a  declaration  implies  a  scienter^  and  is  arjrutnenfa- 
tive,  hut  if  not  objected  to  is  cured  by  verdict.     Beehe  v.  Knnpp  et  al.y  4.'>7 

5.  Where  an  issue  of  fact  not  raised  by  the  pleadings  was  distinctly  mi».- 
mitted  to  the  jury  without  objection,  the  admission  of  evidence  to  sustain  <ii>  U 
fact  is  not  error,  and  the  pleadings  may  be  amended  to  conform  to  the  tit«i 
proved.     McCord  v.  McSpadenj  705 • 

6.  Where  one  count  in  a  declaration  is  for  so  negligently  conducting  loco- 
motives and  cars  that  plaintiflfs  timber  was  burned  by  spark**,  and.  the  second 
count  was  for  not  maintaining  fences  between  railroad  and  plaintifTs  land 
whereby  plaintiff  suffered,  both  counts  being  in  tort^  were  properly  joined. 
P.  W.  ^  B.  R.  R,  Co.  V.  Connie,  784. 

POWERS.     See  Trust  and  Trustkb,  18,  22,  23. 

PRACTICE.     See  AoTiON,  12.     Cbrtiorabi,  1.     Common  Carrieb,  14.    Ey- 

IDKNCE,  2. 

1 .  Action  must  be  in  name  of  survivors,  where  one  of  the  partners  is  dead, 
for  debt  due  partnership.     Strang  v.  Hirxt^  126. 

2.  Objection  to  plaintiff's  maintaining  suit  as  snrviring  partner  must  be 
taken  in  abatement.     Id* 

3.  The  statement  under  the  R.  S.  of  Maine  is  a  substitute  for  a  special 
plea  and  may  he  bad  for  duplicity.     Id. 

4.  Where  a  case  has  gone  to  decree  in  state  court,  it  is  too  late  to  remove 
it  to  the  Federal  courts.     Kingaburyv.  Kingnhury,  127. 

5.  The  removal  can  only  be  made  by  application  of  defendant  on  entering 
his  appearance.     Id. 

6.  A  minor  cannot  consent  to  change  of  forum.     Id. 

7.  A  voluntary  appearance  cures  any  irregularity  in  the  service  of  process. 
Carpentier  v.  Mintum  et  a/.,  253. 

8.  No  objection  can  be  made  to  jurisdiction  nfY^r  a  general  appearance.     Id, 

9.  A  party  who  objects  to  the  admissibility  of  evidence  cannot  be  heard  to 
object  to  its  withdrawal  from  the  jury.     Sittig  v.  Birkeatack^  263. 

10.  The  court  has  the  power  at  any  time  during  trial  to  modify  its  in- 
structions to  the  jury.     Id, 

11.  Where  the  endorsee  of  an  inland  bill  sues  the  drawer  in  the  Circuit 
Court,  it  is  not  enough  to  allege  that  the  plaintiff  is  a  citizen  of  one  state 
and  the  defendant  of  another.     Morgan* $  Executor  v.  Gag,  655. 

PROCESS. 

1.  A  return  to  a  summons  that  defendant  was  served  personally  is  suffi- 
cient without  stating  that  it  was  in  the  county.  Knowles  v.  Gas-Light  ^  Coke 
Co.,  591. 

2.  In  an  action  on  a  judgment  of  another  state,  the  defendant  may  show 
that  he  was  not  served,  notwithstanding  that  the  record  shows  that  he  was. 
Id. 

RAILROAD,  See  Civil  Rights.  Constitutional  Law,  36,  51.  Equity, 
5.  Fences,  1,  2.  Municipal  Corporation,  17.  Nboligencb,  7,  8,  10, 
16.     Tort,  2. 

1.  Regulation  OF  Intbbstatb  Traffic  ON  Railboadsbt  Congress,  1. 

2.  To  render  a  railroad  liable,  under  the  statute  of  Indiana,  for  nnimals 
killed,  the  killing  must  be  the  result  of  direct  ccdiision.  0.  ^  M.  Railway 
Co,  V.  CoU,  198. 

3.  The  company  is  not  liable  for  injurips  re-ulting  from  fright.     ///. 

4.  The  legislature  may  authorize  building  a  railroad  on  a  public  road. 
Danville  Railroad  Co.  v.  Commonwealth,  397. 

5.  A  railroad  obstructing  travel  on  the  portion  of  a  public  road  allowed  by 
law,  is  not  gnilty  of  nuisance.     Id. 
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6.  Where  party  killed  by  railroad  was  guilty  of  negligence,  his  family  can- 
not recover  damages.     Penna.  R.  /2,  Co.  v.  Beale^  526. 

7.  The  duty  of  traveller  to  stop  is  more  obligatory  where  train  cannot  be 
seen.     Jd. 

8.  If  the  track  cannot  be  seen  from  carriage,  he  should  get  out  and  lead  his 
horse.     Id, 

9.  Failure  to  stop  before  crossing  track  is  ne^rligence  per  se.     Id. 

10.  A  superintendent  cannot  employ  a  physician  to  attend  an  employee  who 
has  been  injured  by  railroad  company's  locomotivej  and  bind  the  company. 
Marquette  H,  ^  0.  R.  R.  Co,  v.  Ta/l,  527. 

11.  The  power  to  purchase  lands  conferred  upon  a  railroad  company  by  the 
Act  of  February  1848  of  Ohio,  is  not  limited  to  the  acquisition  of  such  as 
are  necessary  for  operating  the  road.      Walsh  v.  Burton^  654. 

12.  It*  the  company  abuses  its  power,  still,  after  resale  and  conveyance  the 
title  of  the  vendee  is  indefeasible.     Id, 

13.  A  mortgage  on  the  road  **  whether  made  or  to  be  made,"  is  not  a  lien 
upon  real  estate  of  the  company  which  has  not  been  used  for  operating  the 
road.     Id. 

14.  Plaintiff  being  invited  by  the  conductor  got  into  the  caboose  of  a  coal 
train  and  rode  without  paying  any  fare.  An  accident  occurred  throu;rh  the 
negligence  of  the  conductor,  whereby  plaintiff  was  injured.  Held,  the  rela- 
tion of  carrier  and  passenger  had  not  been  created,  and  the  company  was  not 
liable.     Eaton  v.  D,  #•  L,  W.  R.  R,  Co,,  665. 

15.  Where  a  railroad  company  has  divided  its  business  between  passenger 
and  freight  trains,  the  conductor  of  the  latter,  though  called  by  the  same  name, 
has  not  the  powers  of  a  conductor  in  regard  to  passengers.  Notice  of  his 
want  of  power  will  be  implied  from  the  nature  and  Apparent  division  of  the 
business,  and  a  person  claiming  to  be  a  passenger  on  such  train  has  the  bur- 
den of  proof  of  circumstances  to  except  him  from  the  general  presumption. 
Per  DwiOHT,  Commissioner.      Id, 

16.  In  an  action  against  a  railroad  for  setting  fire  to  piftintiff's  timber, 
under  the  Code  of  Maryland,  plaintiff  may  show  that  de(en«lHni's  enjrinc*«  had 
occasioned  frequent  fires  by  scattering  sparks,  thereby  proviiii:  nt'uli^ence  in 
their  construction  and  management.  Annu}K)iis  ^  E.  Railroad  Co,  v.  Gnntt, 
781. 

17.  The  onus  is  on  the  defendant  to  show  that  it  hiis  used  reasonable  care 
to  prevent  injury  from  fire.     Id, 

18.  The  liability  of  railroads  under  the  Code,  for  injuries  from  fires,  extends 
to  all  the  near  and  natural  consequences  of  their  wrongful  act,  but  not  to 
remote  nor  incidental.     Id, 

REAL  ESTATE.     See  Corporation,  1.     Partnership,  8. 

RECEIPT.     See  Evidence,  15,  16,  24.     Nkolioence,  12. 

1.  A  receipt  for  bonds  which  describes  them  by  their  numbers  and  amounts, 
and  states  that,  **  These  bonds  are  hebl  subject  to  the  order  of. I.  L.  P.  nt  ten 
days*  notice,"  makes  it  the  signer's  duty  to  return  the  same  bontls.  Palmer  v. 
Huftsey,  262. 

2.  A  refusal  to  return  on  demand  is  a  conversion.     Id. 

RECEIVER.     See  Bank  and  Banker,  3, 

1.  Where  property  is  legally  in  possession  of  a  receiver  appointed  by  the 
court,  the  court  must  protect  his  possession  not  only  against  violence,  but 
against  suits  at  law.     Matter  of  Day,  on  Complaint  of  Benson,  782. 

2.  If  receiver  is  in  possession  of  articles  belonginjr  to  another,  the  remedy 
of  latter  is  by  application  for  redress  to  the  court,  he  cannot  take  them  and 
convert  to  his  own  use.     Id, 

3.  If  owner  takes  them  from  receiver's  possession  he  is  guilty  of  a  con- 
tempt.    Id, 

4.  Receiver's  title  cannot  be  tried  in  a  proceeding  by  him  for  contempt.  Id, 

5.  A  final  order  in  a  proceeding  for  contempt  is  appealable.     Id, 

RECONSTRUCTION.    See  Tim«,  5. 
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RECORD.     See  Confederate  States,  3. 

The  opinion  of  the  court  below  and  the  facts  in  it  are  not  part  of  the  record 
and  cannot  be  considered  in  the  Supreme  Court.     Bartolelt  v.  Dixon^  389. 

RKLEyVSE.     See  Tkust  and  Trustee,  2. 

RES  ADJUDICATA. 

1 .  Judgment  in  a  suit  upon  joint  and  several  note  in  favor  of  one  surety 
will  not  bar  suit  against  another,  unless  the  defence  in  first,  was  an  extin- 
guishment of  cause  of  action  or  the  defences  are  identical.  Hiil  v.  Morse, 
257. 

2.  Though  a  former  suit  may  not  operate  strictly  as  res  adjudicata,  yet  it 
may  l>e  relerred  to  as  an  element  by  which  a  conclusion  in  accordance  with 
its  result  may  he  assisted.     Hame  v.  BeaWs  ExectUrix,  329. 

3.  In  an  action  for  the  keep  of  a  horse,  the  defendant  showed  that  he  had 
previously  recovered  judgment  against  the  plaintiifs  for  the  use  of  his  horse 
while  it  was  being  kept  by  them.  The  presumption  was  that  the  damages 
had  l)een  assessed  in  the  tirst  action  on  the  basis  of  allowing  the  claim  for  the 
keep  of  the  horse,  and  the  claim  was  merged.     Bemis  v.  Jennings,  710. 

4.  A  judgment  for  the  full  amount  of  the  contract  price  for  digging  a  cellar 
is  no  bar  to  a  subsequent  recovery  of  damages  for  breach  of  contract  in  not 
having  done  it  within  spcciHcd  time.     Davenport  v.  Hubbard^  777. 

RIPARIAN  OWNER. 

1.  The  owners  of  an  npper  mill,  whose  business  required  the  running  of 
their  mill  only  by  day,  detained  the  water  of  the  stream  during  the  night, 
such  detention  and  the  larger  discharge  during  the  day  causing  serious  damage 
to  the  owners  of  a  lower  mill,  whose  business  required  the  running  of  their 
mill  both  night  and  day.  The  lower  privilege  was  occupied  several  years  before 
the  upper,  and  after  the  upper  mill  was  built  the  water  was  for  several  years 
allowed  to  flow  during  the  night,  and  the  lower  mill  had  used  it  by  night  and 
by  day.  Upon  a  petition  by  the  lower  mill-owners  against  the  upper,  for  an 
injunction  against  the  detention  of  the  water  by  night,  it  was  held, 

(I.)  That  the  petitioners  had  acquired  no  superior  rights  by  their  earlier  oc- 
cupation, or  by  their  use  of  the  water  by  night,  so  long  as  they  had  exercised 
no  right**  greater  than  such  ns  belong  to  them  as  riparian  proprietors  ;  the 
full  flow  of  the  stream  being  nothing  beyond  such  right. 

(2.)  That  all  that  the  petitioners  were  entitled  to  was  a  reasonable  use  of 
the  stream  against  an  unreasonable  use  or  detention  by  the  respondents  ;  that 
the  question  was  whether  the  respondents  ha«l  acted  unreasonably  in  detaining 
the  water  ;  and  that  the  burden  of  proof  on  this  subject  was  on  the  petitioners. 
Keeney  v.   Union  Manufacturing  Co,,  82. 

2.  The  right  in  such  a  case  of  the  upper  mill-owner  to  make  the  stream 
useful  to  him  by  detaining  the  wafer  during  the  night,  is  of  the  same  quality 
as  the  right  of  the  lower  mill-owner  to  take  the  benefit  of  the  constant  flow. 
In  deciding  between  these  conflicting  right*,  there  are  to  be  considered  :  1. 
The  custom  of  the  country  as  to  the  running  of  mills.  2.  The  local  custom, 
if  there  be  one.  3.  What  general  rule  will  l>e«t  secure  the  entire  stream  ro 
useful  purposes.  4.  Whether  the  detention  of  the  water  is  necessarily  an  in- 
jury to  the  lower  mill,  and  whether  the  apparent  injury  is  not  caused  by  the 
insufficiency  of  its  own  privile;re.     Id. 

3.  The  maxim  ^^  aqua  currit  et  vurrere  debet*^  is  applicable  rather  to  the 
matter  of  the  diversion  of  a  stream  and  to  the  ordinary  rights  of  riparian 
proprietors  as  such,  than  to  the  case  of  mill-owners,  who  have  a  right  to 
make  a  reasonable  detention  of  the  water  by  dams  for  the  purposes  of  their 
mills.     /'/. 

4.  The  side  boundaries  of  water-lots  are  to  be  governed  by  the  course  of 
the  stream  and  drawn  at  right  angles  with  the  central  thread.  Bay  City  Gos- 
Light  Co.  V.  Industrial  [Vorks,  526. 

5.  There  is  no  di>tinction  lietween  streams  that  are  subject  to  easement  of 
passage  and  those  that  are  not.     Id. 

6.  Any  use  of  land  under  rivers  compatible  with  the  public  easement 
belongs  with  the  upland.     Id. 

7.  Even  the  betls  of  navigable  tide-waters  are  subject  to  the  disposal  of 
state  laws  saving  the  public  rights.     Id. 
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RIPARIAN  OWNER. 

8.  The  riKht  of  docking  must  not  impair  the  right  of  navigation.  Bay 
City  Gas- Light  Co.  v.  Industrial  Works,  526. 

9.  Dock  lines  have  nothing  to  do  with  boundaries.     Id, 

10.  Riparian  owner  may  drain  into  an  adjoining  stream.  Treat  y.  Bates^ 
527. 

11.  M»iy  prevent  any  interference  with  natural  flow  of  stream  at  will  in- 
jure his  legal  privileges.     Id. 

ROAD. 

1.  The  Act  of  April  1846  of  Pennsylvania  vacating  private  roads  by  pie- 
scription  is  constitutional.     Krier^s  Private  Road^  397. 

2.  Roa<ls  by  prescription  rest  upon  adverse  use  for  twenty  years,  and  not 
on  the  fiction  of  a  grcuit.     Id, 

SALE.     See   Insciiance,  31.     MoRTaxoB,  4.     Tbespass,    5.     Vemdor  akd 
Purchaser,  15,  25. 

1.  It  is  a  question  for  the  jury  to  determine  whether  the  title  to  property 
passed  at  time  of  sale,  where  the  vendor  agreed  to  haul  the  goods  to  a  certain 
place.     Dyer  v.  Libby^  127. 

2.  If  goods  are  unmistakably  designated,  delivery  is  not  absolutely  essen- 
tial to  complete  the  sale.     Lingham  ^  Osborne  v.  Eggleston,  462. 

3.  Whether  a  sale  is  complete  must  be  determined  from  the  construction  of 
the  agreement.     Jd, 

4.  Delivery  is  almost  conclusive  evidence  that  the  property  shall  vest  in 
purchaser.     Id. 

5.  Property  mav  pass  though  something  remains  to  be  done  by  vendor. 
Id. 

6.'  Where  price  depends  on  quantity  or  quality,  whatever  remains  for  ven- 
dor to  do,  M  weighing,  testing,  &c.,  is  a  condition  precedent  to  transference 
of  title,     iy. 

7.  Where  the  transfer  of  possession  corresponds  with  the  nature  of  the 
chattels  sold,  the  sale  is  valid.     McMarlan  v,  English,  716. 

8.  Where  there  has  been  actual  change  of  possession  the  court  cannot  pro- 
nounce sale  fraudulent  in  law.     Id, 

9.  The  separation  from  the  vendor  must  be  at  the  time  of  the  sale.     Jd, 

SALVAGE. 

1.  The  rule  of  maritime  law  that  a  passenger  who  has  no  opportunity  to 
leave  a  vessel  in  distress,  cannot  render  a  salvage  service,  may  admit  of  a  quali- 
fied exception  where  he  has  promoted  her  safety  by  an  extraordinary  and 
peculiar  service  which  he  was  not  compellable  to  render.  But  in  admitting 
such  an  exception  in  favor  of  a  passenger,  the  greatest  caution  is  necessary, 
and  especially  so  where  he  is  of  the  nautical  profession.  The  Pennsylvania, 
561. 

2.  Where  a  passenger  of  the  nautical  profession  who  has  rendered  such 
service,  afterwards  assumed  and  exercised  illegitimate  authority  over  the  vessel, 
though  the  circumstances  were  not  such  that  he  incurred  an  absolute  forlciture 
of  the  salvage  compensation,  its  amount  was  nevertheless  materially  reduced 
by  reason  of  such  usurpation  of  authority.     Id. 

SCHOOL.     See  Infant,  6. 

It  is  the  duty  of  a  school  teacher  to  maintain  discipline  in  the  school,  and 
to  do  this  he  mav  expel  a  scholar.  Scott  v.  School  District  No.  2  in  Fair  fur, 
716. 

SET-OFF.     See  Bills  and  Notes,  1.     Insurance,  16,  36.     Stock,  2 

1.  A  non-negotiable  note  payable  on  demand  was  executed  to  F.  by  the 
defendant.  Fourteen  years  later  the  note  was  transferred  and  delivered  by  F. 
to  the  plaintiff  in  part  payment  of  a  debt,  and  the  plaintiff  brought  suit  in  his 
own  name  thereon  under  the  statute  authorizing  a  suit  so  to  be  brought.  At 
the  time  the  plaintiff  took  the  note  of  F.  the  defendant  had  for  several  years 
had  a  claim  on  book  against  F.  greater  than  the  note.  The  plaintiff  knew 
this  and  had  shortly  before  been  present  at  a  meeting  of  F.  and  the  defendant 
at  which  they  had  attempted  to  adjust  their  mutual  claims,  and  at  which  F. 
had  told  him  that  he  intended  to  apply  the  note  in  part  payment  of  his  indebt- 
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SET-OFF.  ^      ^ 

edness  lo  the  defendant.  He  also  knew  that  the  defendant  expected  suhc 
application  to  be  made.  The  application  however  was  not  actually  made  at 
the  lime,  the  panies  sepHraiintc  without  having  agreed  as  to  the  exact  balance 
due.  Whether  the  deiendant  could  set  off  his  claim  against  the  note  in  the 
8uit:  Qtuerf.  The  authorities  both  English  and  American  are  in  conflict  and 
con  fusion  upon  the  point,     fitch  v.  Gates,  28. 

2.  Whether  or  not  !*uch  set-off  could  be  made  in  an  ordinary  case,  yet  here 
tin*  plaintiff  must  be  ret'Mrde<l  as  having  taken  the  note  with  full  knowledge 
of  ail  undcrstnn<ling  of  the  parties  that  it  should  be  applied  upon  the  book 
acct»uiit  of  the  plaintiff,  antl  therefore  as  having  taken  it  subject  to  the  right 
of  the  defendant  to  make  the  set-off.     Id, 

3.  It  was  n<Jt  found  in  terms  that  F.^was  insolvent  at  the  time  the  set-off  was 
sought  to  lie  manic,  but  it  appeared  that  the  defendant  had  obtained  judgment 
agaiTist  F.  more  than  a  year  before  for  the  amount,  that  the  debt  had  then 
been  of  several  years'  standing,  and  that  the  execution  obtained  upon  the  judg- 
ment had  never  been  collected.  Held,  that  it  might  reasonably  be  inferred 
that  F.  ha(i  not  the  means  of  payment  or  that  they  were  beyond  the  reach  of 
legal  process.     Id, 

4.  1  he  fjict  of  judgments  being  in  different  courts  does  not  prevent  their 
being  set  off  against  each  other.     Brooks  v.  Harris,  262. 

5.  There  must  be  mutuality  in  claims  in  order  that  they  may  be  set-off. 
W. 

6.  One  judgment  may  be  set  off  against  another  though  the  equitable  title 
to  the  former  is  in  a  stranger.     Id. 

7.  A  claim  by  the  United  States  for  bonds  unlawfully  procured  from  it,  is 
sufficiently  liquidated  to  be  the  subject  of  set-off.    Allen  v.  United  States,  335. 

SHERIFF.     See  Trespass,  1. 

1.  A  sheriff  is  a  quasi  bailee  of  property  seized  by  him  under  process,  and 
only  bound  to  use  such  care  and  diligence  as  a  bailee  for  compensation.  Price 
v.  Stone,  61 . 

2.  An  attorney  issuing  an  execution  is  liable  to  the  sheriff  for  his  poundage 
thereon.     Campbell  v.  Collison^  198. 

3.  But  not  on  the  amount  the  judgment  has  been  reduced  by  the  court  since 
the  execution  issued.     Id. 

SHERIFF'S  SALE.     See  Trust  and  Trustee,  15. 

1.  Will  be  set  aside  where  there  is  gross  inadequacy  of  price,  and  owner 
has  been  prevented  by  mistake  from  attending  it.     Metzlfr  v.  Shnuniann,  198. 

2.  One  who  contributes  to  such  mistake  even  innocently  cannot  be  permitted 
to  take  advantage  of  it.     Id. 

SHIPPING.      See  Constitutional  Law,  37.     Nso licence,  1.     Pilotage, 
1.     Salvage,  1. 

1.  The  presumption  is  that  advances  made  to  a  ca|itain  in  a  foreij:n  port  to 
pay  for  necessary  repairs  or  supplies  were  made  upon  the  credit  of  the  vessel. 
The  Emilff  Souder,  335. 

2.  Liens  for  such  advances  have  priority  of  existing  mortirages.     Id. 

3.  General  average  extends  to  the  loss  of  the  ship  when  the  cargo  is  >avcd, 
and  the  loss  of  the  cargo  when  the  ship  is  saved.  MnLnon^s  A/fministrator  v. 
Cummingt^  398. 

4.  When  the  cargo  is  sent  to  the  port  of  destination  the  parties  are  bound 
by  an  adjustment  made  there.     Id. 

5.  This  rule  does  not  obtain  in  case  of  fraud  or  mistake  or  when  the  voyage 
is  broken  up  and  ended.     Id, 

6.  Where  a  deviation  is  jnstifled  in  case  of  disaster  by  a  peril  of  ihe  sea  dis- 
abling the  vessel  from  proceeding,  the  master  becomes  the  agent  of  ail  the 
parties  in  interest.     Id, 

7.  If  the  vessel  cannot  proceed  it  is  the  duty  of  master  to  reship  the  cargo 
to  port  of  destination.  Id. 

8.  If  master  can  save  part  of  the  freight  he  will  be  considered  the  owner's  as 
well  as  the  shipper's  agent,  if  he  cannot  he  will  be  shipper's  agent  alone.    Id. 

9.  If  the  master  pays  a  premium  for  gold  drafts  to  pay  the  expenses,  in  a 
Vol.  XXII. — 54 
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sail  to  recoYer  the  shipper's  share  the  verdict  mast  be  for  amoant  in  gold,  and 
not  for  tlie  premium  paid.     McMoon'a  Administrator  y.  Cununingsj  398. 

10.  If  freij^ht  and  charges  at  port  of  destination  consume  the  value  of  the 
cargo,  there  is  nothing  upon  which  to  charge  the  general  average.     Id. 

11.  The  existence  or  non-existence  of  a  maritime  lien  for  repairs  is  wholly 
independent  of  the  port  in  which  the  repairs  are  made.  T-ylar  v.  Steamboat 
Commonwealth^  h02. 

12.  In  a  foreign  port,  a  party  making  repairs  or  furnishing  supplies  to  a 
vessel  is  presumed  to  rely  upon  the  credit  of  the  vessel  itself;  but  at  the  home 
port  such  a  presumption  does  not  exist,  and  it  must  appear  affirmatively  that 
the  repairs  were  made  or  the  supplies  furnished  on  the  credit  of  the  vessel 
and  not  on  the  credit  of  the  owners.     Id, 

13.  If  the  owners  at  the  home-port  are  in  good  crclit,  no  maritime  lien  is 
created.     Id, 

14.  At  a  foreign  port  the  master  is  only  authorised  to  have  such  repairs  made 
as  will  enable  the  vessel  to  pursue  her  voyage.  At  the  home-port,  the  owners 
are  not  thus  restricted.     Id, 

SIDEWALK.     See  Highway,  21.     Strbets,  3. 

1.  The  mere  slippery  condition  of  a  sidewalk  arising  from  the  ordinary 
action  of  the  elements  (as  snow  and  ice)  is  not  a  defect  which  renders  a  town 
liable  under  the  statutes  of  Wisconsin.     Perkins  v.  City  of  Fond  du  Lac^  715. 

2.  The  liability  of  a  city  for  injuries  resulting  from  a  defective  sidewalk  is 
no  longer  open  for  discussion.     Colby  et  ux.  v.  City  of  Beaver  Dam,  778. 

3.  City  is  bound  to  repair  any  defect  which  endangers  the  safety  of  travel- 
lers.    Id, 

4.  Where  defect  has  existed  for  any  length  of  time  the  city  is  presumed  to 
have  had  knowledge  of  it.     Id, 

SLANDER. 

1.  It  is  not  competent  in  slander  to  prove  by  the  opinion  of  witnesses  that 
words  spoken  in  the  third  person  were  spoken  of  plaintiff*.  AfcCue  v,  Fergu- 
son, 527. 

2.  When  the  words  are  in  second  person  it  is  a  question  of  fact  to  whom 
they  were  addressed.     Id, 

3.  A  withdrawal  of  a  plea  of  justification,  is  no  evidence  of  contradiction 
of  the  statement,  **that  plaintiff  had  not  said  that  the  words  were  true."     Id, 

SLAVE.     See  Constitutional  Law,  10, 

SNOW.     See  Highway,  20. 

SPECIFIC  PERFORMANCE. 

1.  Will  not  be  decreed  against  a  vendor  whose  wife  refuses  to  join  in  the 
deed.     Reixz^s  Appeal,  527. 

2.  No  abatement  in  the  price  would  be  just  to  both  parties.     Id. 

3.  The  burden  of  showing  title  in  himself,  rests  on  the  vendor  who  brings 
a  bill  for  specific  performance  against  a  vendee  denying  the  sufficiency  of  his 
title.      Walsh  v.  Barton,  «55. 

4.  A  recent  deed  to  vendor  is  not  sufficient.     Id, 

5.  A  Vendee  is  not  compelled  to  perform  his  agreement  if  the  property  is 
subject  to  a  indgment  lien.     Id. 

STAMP. 

1.  Assignment  of  mortgage  not  stamped  is  not  void. unless  omitted  with 
intent  to  defraud.     Dela  v.  Stanwood,  127. 

2.  The  stamp  on  the  deed  is  the  same  whether  the  consideration  be  paid  in 
gold  or  United  States  notes.     Hall  v.  Jordan^  717. 

3.  Where  suit  is  brought  on  an  instrument  requiring  a  stamp  under  the 
Act  of  July  13th  1866,  and  there  is  no  evidence  that  plaintiff  omitted  the 
stamp  with  intent  to  evade  the  act,  ^he  instrument  may  be  used  in  evidence. 
Black  V.  Richardson,  783. 

STATUTES.     See  Attorney,  1.    Bankruptcy,  40.     Cocrts,  14. 

1.  A  statute  may  be  good  in  part  and  bad  in  parr,  and  when  it  is  divisi- 
ble the  good  part  will  be  sustained.     Loumdes  Co.  v.  Hunter,  53. 
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2.  If  matter  foreisn^  to  the  title  is  introduced  into  the  utatnte  hat  is  divisi- 
hle  from  that  which  falls  within  the  title  the  former  only  is  void.  Lowndea 
Co,  V.  Httnter,  53. 

3.  Where  a  statute  creates  a  claim  a^inst  a  county  but  provides  no  remedy, 
a  suit  by  summons  and  complaint  is  the  proper  one.     Id. 

4.  When  a  local  statute  contains  provisions  which  apply  t<»  the  whole  state, 
it  is  valid  though  the  title  does  not  refer  to  them.  The  Peop'e  rx  rel.  Akin 
V.  Morgan  y  62. 

5.  It  is  otherwise  where  a  public  statute  contains  provisions  of  a  private 
nature  not  disclosed  in  the  title.     Id, 

6.  The  law  does  not  favor  the  repeal  of  statutes  by  implicaiion.  Water- 
works Co.  V.  Burkhart,  262. 

7.  Where  a  statute  is  re-enacted  after  a  construction  jjiven  t<»  it  by  the  com- 
missioners of  Internal  Revenue,  it  is  not  to  be  deemed  u  legislative  adoption 
of  such  construction.     Savings  Bank  v.  United  States^  717. 

8.  The  repeal  of  a  statute  by  implication  is  not  favured.  Somerset  and 
Stoystown  Road,  717. 

9.  A  subsequent  affirmative  statute  is  a  repeal  of  a  former  ns  to  the  same 
matter  if  it  introduces  a  new  rule  and  is  intended  as  a  sub<tifute.     Id, 

10.  If  two  acts  provide  remeilies  differing  only  in  form,  for  the  same 
frrievance,  the  latter  is  a  constructive  repeal  of  the  first.  Mont  el  v.  Consoli- 
dation Coal  Co.^  783. 

STOCK.     See  Bank  akd  Banker,  12.     Bond. 

1.  The  capital  stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  the 
general  creditors,  and  they  have  a  right  to  actual  payment  of  stock  subscrip- 
tions.    Sawyer  v.  /Jwig,  327. 

2.  A  stockholder  indebted  to  an  insolvent  corporation  for  unpaid  ^hare8 
cannot  set  off  a  debt  due  him  by  the  corporation.     Id, 

3.  Stock  in  a  corporation  is  the  individual  property  of  the  owner,  which 
he  may  sell  or  dispose  of,  like  any  other  property,  as  he  may  see  proper  ;  and 
the  president  and  directors  have  no  control,  power  or  dominion  over  it,  and 
no  duty  to  perf<irm  in  reference  to  its  sale,  unless  it  be  to  see  that  proper 
books  and  facilities  are  furnished  for  its  transfer.  Commissioners  v.  Rey- 
nolds, 376. 

4.  In  the  purchase  of  stock  by  a  director  or  president  of  a  corporation 
from  a  stockholder,  the  relation  of  trustee  and  cestui  que  trust  does  luH  cxi^t 
between  them.     Id. 

StOCKHOLDER. 

1.  A  stockholder  represented  by  proxy  is  presumed  to  have  notiee  of  all 
proceedings  during  such  representation.     TTiames  v.  Central  City  Ins,  Co.,  54. 

2.  There  is  no  lien  at  common  law  in  favor  of  a  corporation  against  its 
stockholders  for  debts  due  by  them.     Mut.  Int.  Co.  v.  Cuilontj  54. 

3.  But  where  the  charter  provides  for  such  lien  it  will  embrace  a  general 
debt  contracted  with  the  corporation .     Id, 

STREET^.    See  Municipal  Corporation,  I,  2,  9,  21,  34.     Nboligkncb,  20. 

1.  A  statute  authorizing  the  expense  of  paving  the  road-bed  of  a  city  street 
to  be  assessed  in  the  proportion  of  two-thirds  on  the  property  abutting  on  the 
street  and  the  remaining  third  on  the  public  at  large,  is  unconstitutional. 
Mayor  of  Newark  v.  State,  441. 

2.  Assessments  for  local  improvements  of  this  character  may  be  made 
against  the  property  peculiarly  benefited,  hut  such  assessment  must  be  maile 
to  the  extent  only  of  such  peculiar  benefit".     Id, 

3.  This  rule  does  not  apply  to  improvements  of  the  sidewalk,  which  is  to 
be  regarded  as  subservient  to  the  premises  to  which  it  is  attached  and  the 
expense  of  improving  which  may  be  charged  wholly  to  the  owner.     Id. 

4.  A  statute  directing  a  municipal  corporation  to  have  a  street  paved  at  the 
expense  of  the  property -owners,  and  thereafter  to  keep  it  in  repair  at  the  ex- 
pense of  the  city,  is  not  a  contract  with  the  propercy-owners,  and  the  legisla- 
ture may  direct  a  repaving  at  their  expense.     Id. 

5.  A  municipal  corporation  has  a  right  to  raise  its  streets  and  bridge  them. 
Allentoum  v.  Kramer,  527. 
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6.  A  municipality  exercising  its  lawful  authority  is  not  liable  for  collateral 
injuries.     Aflentown  v.  Kramer^  527. 

7.  It  is  liable  for  ne^Ii«;ence  in  construction  or  repair  of  public  works.    /</• 

SUMMONS.     See  Procbss,  1. 

SUNDAY.     See  Bili-s  and  Notes,  28,  30. 

1.  The  defendant  hired  a  horse  of  the  plaintiff  on  Sunday  to  fro  on  that  day 
to  the  town  of  S.  He  went  several  miles  beyond,  an«l  while  doinjj  s"  caused 
the  death  of  the  borne  by  ovenlririni?.  Held^  in  an  action  of  trover  joine«l 
with  case,  that  the  plaintiff  could  recover,  notwith'JtHndintr  the  statute  pro- 
hibition of  all  secular  business  on  Sunday.     Frost  v.  Plumb,  537. 

2.  And  it  seems  that  he  could  equally  recover  for  an  injury  to  the  horse  by 
the  wrongful  act  of  the  defendant,  within  the  limits  tor  wliich  he  was  hired. 
Id. 

3.  The  distinction  is  between  wrongful  acts  which  constitute  a  mere  breach 
of  the  contract,  requiring  on  the  part  of  the  plaintiff  the  proof  of  the  contract 
as  an  essentiHl  part  of  his  case,  an«I  wrongful  acts  that  are  independent  of 
the  contract  and  toward  which  the  contract  stands  in  a  mere  incidental  rela- 
tion.    Id, 

4.  Althou^rh  Sunday  is  dies  non  juridicux  nt  the  common  law,  and  although 
the  statute  of  Illinois  prohibits  all  secular  employmcnion  that  day,  yet  in  spe- 
cial cases  whore  public  policy  op  tke  prevention  of  irremediable  wrong  requires 
it,  the  courts  may  sit  on  that  day  and  issue  process.  Langaber  v.  Fiurbury 
R.  R.  Co.,  747. 

5.  An  injunrtion  issued  on  Sunday  to  prevent  a  railroad  company  from 
taking  possession  of  a  public  street  in  a  town,  without  having  made  com- 
pensation to  property-owners  who  would  be  injured  thereby,  sustained.     Jd. 

SURETY.     Sop  B\nk  and  Bankkr,  9.     Bills  and  Notes,  8.     Mortgage, 
23.     Trust  and  Trustee,  24. 

1.  Where  one  of  several  parties  signing  a  note  is  the  real  principal,  the  rest 
are  primd  facie  ^iiretxe^,  and  the  burden  of  proof  is  on  the  party  alleging  con- 
trary.    Flaimyan  v.  Post,  fl2. 

2.  A  security  from  principal  to  surety  enures  for  benefit  of  co-surety.     Jd. 

3.  Representations  made  to  a  surety  on  the  faith  of  which  he  signs  a  note, 
will  not  affoct  a  co-surety  unless  he  had  knowledge  of  them.     Id. 

4.  If  surety  gives  his  notes,  to  be  in  full  satisfaction  of  original  debt,  token 
paid^  the  principal  is  not  discharged,  if  part  of  notes  only  are  paid.  Emery 
T.  Richardson,  127. 

5.  Surety  upon  satisfS'ing  debt,  is  entitled  to  all  the  securities  either  legal 
or  equitable  which  creditor  has,  and  if  he  parts  with  any  the  surety  is  exoner- 
ated to  the  extent  he  may  be  |ir»jmdiccd  thereby.     Freaner  v.  Tingling,  199. 

6.  Creditor  cannot  be  compelled  to  resort  to  principal  debtor  before  pro- 
ceeding against  surety.     Id. 

7.  One  who  has  been  discharged  from  his  primary  liability,  may  still  be 
held  to  contrihute  in  favor  of  co-surety.     Hill  v.  Morse,  257. 

8.  Rights  op  Sureties  Inter  Sese,  529. 

9.  When  a  debtor  tenders  payment  of  a  debt  for  which  a  surety  is  bound 
and  the  creditor  declines  to  receive  it,  the  surety  is  discharged.  Juslyn  v. 
Eastman,  783. 

TAXATION.     See  Alien,   5.     Bank   and    Banker,    13.     Certiorari,    10. 
CoNSTiTiTTioNAL  Law,  25,  2S,  30,  34.     Municipal  Corporation,  ^9. 

1.  A  tax-payer  having  no  other  interest  cannot  maintain  bill  in  equity 
against  the  public  authorities  to  prevent  acts  claimed  as  illegal.  Tiffl  v.  City 
of  Buffalo,  127. 

2.  But  if  he  sustains  some  specific  injury  he  may  maintain  an  action  in 
his  own  name.      The  People  ex  rel.  Akin  v.  Morgan,  128. 

3.  A  tax  on  **  bowling  alleys,"  and  on  venders  of  merchandise,  and  all 
other  places  of  business  or  amusement,  does  not  authorize  a  tax  on  merchants, 
bankers  and  brewers.     Butler*8  Appeal,  522. 

4.  **  Other  places  of  amusement"  must  be  of  the  kind  specifically  design 
Dated.     Id, 
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.*>.  A  profit  upon  the  capital  passed  to  the  stockholders  is  the  measare 
of  the  state  tax  on  dividends.     Com.  ▼.  P.,  F,  W.  ^  C.  Railway  Co,^  717. 

6.  If  a  dividend  is  declared  the  stock  is  taxable  whether  the  dividend  be 
earned  or  not.     Id, 

7.  A  nominal  increase  of  shares  without  transferring  anything  to  the  stock- 
holders is  not  a  dividend.     Id. 

8.  An  option  to  ihe  stockholders  of  taking  for  each  share  the  sum  of  $40 
of  the  capital  stock  upon  payment  of  $4  for  each  share  is  not  such  a  stock 
dividend  as  is  liable  to  taxation.     Com.  v.  Erie  ^  Pittsburgh  R.  /?.,  717. 

9.  It  is  not  a  presumption  that  an  increase  of  stock  is  a  stock  dividend,  it  is 
a  question  of  fact  for  the  jury.     Id. 

10.  It  is  for  the  lej^islature  to  determine  what  property,  real  or  ^personal, 
shall  he  subject  to  and  what  shall  be  exempt  from  taxation.  Brick  Co.  v. 
Iithabitnntx  of  Brewer^  735. 

1 1 .  Exemption  of  property  from  taxation  is  the  impo.nition  of  increased 
taxation  upon  the  non-exempt  property.     Id. 

12.  The  legislature  cannot  constitutionally  transfer  to  municipal  corpora- 
tions the  power  of  determining  up(m  wlmt  property,  real  or  personal,  taxes 
shall  and  upon  what  they  shall  not  be  imposed.     Id, 

13.  Where  the  constitution  of  the  state  requires  taxes,  voted  by  the  legisla- 
ture, to  be  assessed  upon  all  taxable  property  in  the  town,  or  district,  sub- 
ject to  the  tax,  raieably,  or  in  proportion  to  the  value  of  the  estate  or  in  any 
other  similar  manner,  it  is  not  competent  for  the  legislature,  with  the  assent 
of  towns,  where  real  estate  is  situated  and  liable  to  taxation,  to  provide,  even 
by  a  general  law,  applying  to  the  whole  state,  that  manufacturing  cstablish- 
ment<,  going  into  operation  after  the  date  of  the  statute,  and  the  consent  of 
the  town,  together  with  the  capital  investe<l  in  such  establishments,  shall  be 
exempt  from  taxation,  while  other  similar  establishments,  already  existing  in 
such  towns,  remain  subject  to  such  tax.  Such  exemption  is,  virtually,  the  levy 
of  an  increased  tax  upon  all  the  taxable  estate  in  the  town,  and  to  that 
extent,  depriving  the  owner  of  its  value  without  any  equivalent  benefit, 
either  directly  or  indirectly.     Id, 

14.  It  is  essential  to  all  just  taxation  that  it  be  levied  with  equality  and 
uniformity.     Id, 

TENDER.     See  Fraud,  1. 

TERRITORIES. 

1.  The  territories,  even  after  being  organized  by  Congress,  possess  none  of 
the  attributes  of  sovereignty.  They  cannot,  therefore,  enact  laws  for  the  for- 
feirure  of  lands  of  aliens.     Montana  v.  Lee^  487. 

2.  The  nature  and  extent  of  territorial  governments  discussed,  their  powers 
defined  and  explained.     Id, 

TICKET.     See  Common  Gabbier,  8. 

TIMBER. 

An  assignment  of  a  permit  to  cut  timber  transfers  to  the  assignee  the  trees 
afterwanls  cut  under  it,  and  he  may  maintain  trespass  against  an  officer  at- 
taching them  as  the  assignor's.     Sawyer  v.   Wilson^  261. 

TIME.     See  Bills  and  Notes,  12.     Laches,  4. 

1.  Suit  brought  Oct.  6th  1868  on  a  note  due  Oct.  6th  1862,  is  not  barred 
by  the  statute.     Menges  v.  Frick,  399. 

2.  The  day  on  which  the  cause  of  action  arose  is  to  be  excluded  from  com- 
putation.   Id. 

3.  When  a  thing  is  to  be  done  within  a  certain  time  from  a  prior  day,  the 
day  is  to  be  excluded.     Id. 

4.  Where  a  debtor  executes  a  bill  of  sale  to  secure  the  payment  of  a  sum 
of  money,  and  expressly  provides  that  if  it  is  not  paid  **  immediately  upon 
demand  in  writing  "  that  the  creditor  shouhl  seize  and  sell  the  goods,  a 
demand  in  one  week  and  a  sale  in  eight  days  thereafter  will  be  hehl  to  be  a 
reasonable  allowance  of  time.      Wharlton  v.  tiirkwood,  592. 

5.  Congress,  under  the  Reconstruction  Acts,  approved  the  Constitution  of 
Virginia  on  April  10th  1869,  and  ordered  it  to  be  submitted  to  the  people. 
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TIME. 

On  July  6th  1869  it  was  sabmitted  and  adopted  by  a  lar^  majority  of  the 
people,  who  on  the  same  day  elected  a  {[governor,  le^i^islature  an4  other  state 
officers.  The  gorernor  was  inaugarated  in  September  1869,  and  the  legisla- 
ture met  in  October  1869,  and  passed  acts  ratifying  the  14th  and  15th  Amenrl- 
monts — all  of  these  preliminaries  being  required  by  the  Reconstruction  Acts 
before  the  admission  of  the  state  to  representation  in  Congress.  Congress, 
on  January  26th  1870,  passed  an  act  admitting  the  stote  to  representation. 
The  constitution  contained  a  provision  for  homestead  exemption,  bat  this  was 
not  applicable  to  debts  incurred  prior  to  the  time  the  constitution  went  inu> 
effect.  Heldj  that  as  to  this  clause  the  constitution  went  into  effect  on  the  day 
of  its  ratification  by  the  people,  July  6th  1869.     In  ReDeckert^  624. 

TITLE.     See  Fraud,  3.     Husband  and  Wife,  30.     Limitation,  1.     Rail- 
road, 12.    Salb,  1.  'Vendor  and  Purchaser,  14,  23,  25. 

TORT. 

1.  Where  the  law  imposes  npon  a  party  an  obligation  which  he  neglects, 
and  damage  results  to  another,  an  action  on  the  case  founded  in  tort  lies. 
Philada.,  W,  ^  B,  R  R,  Co.  v,  Cousle,  784. 

2.  The  fact  that  fire  from  a  railroad  was  first  communicated  to  a  neighbor's 
land,  and  then  to  the  plaintifTs  timber,  does  not  affect  the  railroad's  responsi- 
bility to  plaintiff.     Id. 

TOWN.     See  Estoppel,  7.    Highway,  8,  23.     Sidewalk,  1. 

TRADE-MARK. 

1.  A  manufacturing  company  will  be  protected  in  the  use  of  a  certain  trade- 
mark, though  part  of  the  trade-mark  consists  of  a  family  name.  Meriden 
Manufg.  Co.  v.  Parker^  153. 

2.  Equity  will  restrain  the  use  of  the  same  name  in  so  far  as  it  forms  a 
material  part  of  the  trade-mark,  and  will  necessarily  injure  the  company, 
even  though  another  may  acquire  the  right  of  that  name  from  parties  to  whom 
it  legitimately  belongs.     Id. 

3.  It  is  not  every  use  of  the  name,  however,  that  will  be  held  to  necessarily 
infringe  the  trade-mark,  or  that  will  be  restrained  by  injunction.     Id. 

4.  Though  equity  will  not  protect  a  trade-mark  which  deceives  the  public, 
it  is  not  every  erroneous  impression  which  may  be  drawn  from  the  use  o\'  a 
trade-mark,  that  will  be  sufficient  to  destroy  its  validity.     Id. 

5.  The  employment  of  a  family  name  as  a  component  part  of  a  trade-mark 
is  no  fraud  upon  the  public,  though  the  family  does  not  actually  mske  the 
articles  bearing  the  name,  provided  they  are  the  result  of  their  skill  and  expe- 
rience.    Id. 

6.  The  complainant,  a  company  engaged  in  manufacturing  plated  forks  and 
spoons,  acquired  the  right  to  the  use  of  the  trade-mark — *M847  Rogers  Bros. 
A.  1.'*— subsequently  the  respondent  by  an  arrangement  with  three  brothers 
named  Rogers,  manufactured  plated  spoons  marked  '^C.  Rogei's  Bros.  A.  1,*' 
HiMf  that  this  was  an  infringement  of  complainant's  trade-mark,  and  that  the 
use  of  the  term  **  Rogers  Bros.'*  should  be  restrained.     Id. 

7.  The  name  of  an  incorporated  town  or  borough  cannot  be  employed  as  a 
trade-mark  even  if  adopted  and  used  as  such  prior  to  its  use  in  a  geographical 
sense.      Glendon  Iron  Co.  v.  Uhler,  543. 

TRESPASS.     See  EviDBNOB,  1.     Husband  and  Wifb.  44.     Timber. 

1.  A  count,  in  a  suit  against  a  sheriff  on  his  official  bond,  is  not  a  connt  in 
trespass,  though  it  allege  that  the  authority  of  the  sheriff"  was  void  or  illegal. 
Price  V.  Sfone, '61. 

2.  One  who  commits  a  wilful  and  malicious  trespass  upon  another's  pro- 
perty will  e  held  responsible  for  all  injury  resulting  to  third  parties  in  con- 
sequence thereof.     Munger  v.  Baker^  199. 

3.  A  landowner  who  has  had  the  actual  location  of  certain  land  for  more  than 
twenty-five 'years,  is  entitled  to  an  injunction  to  restrain  another  from  build- 
ing on  the  land,  until  he  establishes  his  right  at  law.  Southmaifd  v.  McLaugh- 
lin, 199. 

4.  An  officer  who  sues  attached  property  without  the  notice  required  by 
law,  becomes  a  trespasser  ab  initio.     Sawj^er  r.  Wilsonj  261. 
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5.  Notice  of  sale,  defective  from  want  of  sufficient  time,  is  not  cured  by 
a  postponement  to  a  day  safficientlr  remote.  No  valid  sale  can  be  made  at 
the  adjournment.     Sawyer  v.  Wihorij  261. 

6.  In  trespass  7.  c./.  when  the  declaration  counts  upon  a  single  act  of 
trespass  which  is  justified,  the  plaintiff  cannot  traverse  it,  and  new  assign. 
Spencer  r.  BemiSf  654. 

7.  The  amount  of  force  one  has  a  right  to  employ  in  self-defence,  depends 
on  the  perilous  condition  he  has  reason  to  suppose  himself  in.  Edwards  v. 
Leavitt,  719. 

8.  Evidence  showing  the  animus  of  the  defendant  towards  plaintiff,  is  ad- 
missible in  trespass  for  assault  and  battery.     Id. 

9.  Exemplary  damages  may  be  recovered  in  trespass.     Id, 

TROVER.     See  Bailmbitt,  4,  5.     Receipt,  2. 

1.  A  commission  merchant  who  sells  before  notice  of  the  revocation  of  his 
authority  is  not  liable  in  trover  for  the  goods  sold.     Jones  v.  Hodykins,  262. 

2.  A  purchaser  under  such  sale  acquires  a  good  title  as  against  a  prior 
purchaser  from  the  consignor  without  delivery.     Id, 

3.  The  receipt  of  a  note  from  the  payee,  who  has  illegally  sold  a  wagon 
of  the  plaintiff's,  is  not  such  a  ratification  as  will  prevent  bis  maintaining  an 
action  of  trover  for  the  wagon.     Abbott  v.  May,  463. 

4.  The  owner  of  negotiable  securities  which  have  been  stolen,  may  follow 
and  reclaim  them  wherever  he  finds  them,  and  the  burden  is  on  the  holder  to 
show  that  he  took  them  in  the  usual  course  of  business  for  value.  Bobin$on 
V.  Hodgson,  463. 

5.  In  trover  for  such  securities  merely  showing  they  were  in  possession  of 
another  from  whom  defendant  received  them  is  no  defence.     Id, 

6.  A  holder's  possession  is  primd  facie  evidence  of  ownership,  the  presump- 
tion being  that  it  was  honestly  acquired.     Id, 

TRUST  AND  TRUSTEE. 

1.  If  trustee  is  authorised  to  change  investment,  upon  written  consent  of 
cestui  que  trust,  he  is  liable  unless  such  consent  is  obtained.  Crocker  v.  Pierce^ 
128. 

2.  Equity  will  set  aside  a  release  given  to  a  trustee,  where  there  is  *'  inade- 
quacy of  price  and  inequality  in  the  advantage  of  the  bargains,"  by  which 
the  release  was  obtained.     Id, 

3.  Trustees  are  not  allowed  to  purchase  the  property  of  their  cestuis  que  trust 
upon  principles  of  public  policy.     Pairo  v,  Vickery,  200. 

4.  Bkiuity  discountenances  transactions  between  trustees  and  cestuis  quetrutt^ 
and  the  onus  of  showing  their  perfect  bona  fides  is  on  the  trustee.     Id, 

5.  Lapse  of  time  and  death  of  parties  are  grounds  for  refusing  relief 
against  trustee,  especially  if  injustice  might  be  done  by  interference  of  the 
conrt.     Id, 

6.  iNYBSTiniNTS  BT  TbUSTBBS,  201. 

7.  A  resulting  trust  does  not  arise  in  favor  of  one  of  two  joint  purchasers 
unless  his  part  is  definite  and  what  money  he  pays  is  paid  for  some  aliquot 
part  of  the  property.     Olcott  v.  Bymtm,  335. 

8.  In  no  case  can  it  arise  for  more  than  the  money  actually  paid.     Id, 

9.  Where  a  deed  of  trust*  provided  that  certain  money  should  be  paid  in 
instalments,  and  in  default  the  whole  premises  might  be  sold,  on  a  sale  by 
the  tnistee  he  may  retain  out  of  the  proceeds  not  only  the  instalment  due  but 
the  entire  amount.     Id, 

10.  Under  certain  circumstances  a  sale  of  a  large  and  valuable  tract  in  a 
deed  of  trust  may  be  proper  to  be  made  for  cash,  and  on  the  premises,  though 
in  a  remote  part  of  Virginia.     Id, 

11.  Where  a  bill  is  filed  for  an  alleged  breach  occurring  thirty-seven  years 
before,  and  after  the  trustee  is  dead,  it  will  be  dismissed  on  the  ground  of 
laches.     Hume  v.  BeaWs  Executrix,  336. 

12.  And  this  although  the  cestuis  que  trust  were  women  and  the  trustee  a 
lawjrer.     Id. 

13.  A  voluntary  deed  of  trust,  reserving  no  power  of  revocation,  made  with 
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a  nominal  consideration  and  without  legal  adrice  as  to  its  effect,  and  where 
there  was  evidence  that  its  effect  was  misunderstood  by  the  grantor,  was  set 
aside  and  a  reconveyance  ordered.      Garnsey  v.  Muncly^  345. 

14.  The  fact  that  the  grantor's  infant  children  were  the  beneficiaries  under 
the  trust-deed  was  not  sufficient  to  prevent  the  relief.     Id. 

15.  Where  artifice  or  trick  is  resorted  to  in  procuring  property  at  sheriff's 
sale  at  an  under  value,  the  purchaser  takes  as  trustee  ex  mal^cio.  Faust  v. 
HaaSf  456. 

16.  Unless  the  discretion  of  a  trustee  i8  so  trammelled  by  a  promise  to  exer- 
cise it  in  a  particular  wav,  equity  will  not  disqualify  him.  IfilUams^s  Appeal^ 
463. 

17.  A  chancellor  will  so  control  a  trustee  as  to  prevent  his  disappointing 
the  intent  of  the  donor.     Id. 

18.  A  verbal  direction  of  a  testator  and  promise  of  the  executor  to  perform 
are  not  a  fraud  upon  a  power  in  a  will.     Id. 

19.  Where  the  husband  of  one  of  the  residuary  devisees  who  had  means 
agreed  to  pay  the  expenses  of  litigating  a  devise  to  a  charity,  and  if  success- 
ful to  pay  himself  out  of  the  same  and  divide  the  balance  with  his  wife  and 
the  other  devisees,  there  is  sufficient  consideration  for  his  agreement  to  be 
trustee.     Dickey*8  Appeal,  464. 

20.  The  husband  must  proceed  until  released  by  all  the  parties.     Id. 

21.  Any  purchase  of  the  land  in  dispute  would  enure  to  the  benefit  of  all. 
Id, 

22.  A  deed  of  trust  from  husband  and  wife,  with  power  for  trustee  to  sell 
on  request  of  wife,  includes  a  power  to  mortgage  at  her  request.  Zane  v. 
Kennedy  J  464. 

23.  Absolute  power  to  sell  includes  power  to  mortgage.     Id. 

24.  If  a  mortgage  is  given  to  secure  the  payment  of  notes  of  the  wife's  son, 
and  they  are  extended  without  consideration,  she  will  not  he  discharged  if 
she  were  surety.     Id, 

25.  Trustee  is  only  chargeable  with  simple  interest  for  failure  to  invest 
trust-funds.     Smith  and  Barber,  Exs.y  v.  Darby,  784. 

UNIVERSITY.     See  Constitutional  Law,  38. 

USURY. 

1.  The  payment  of  a  premium  to  the  assignee  of  a  mortgage  will  not  render 
it  usurious.      Conover  v.  Hobart,  196. 

2.  The  terre  tenant  of  the  land  cannot  set  up  usury  as  a  defence  to  a  suit  on 
a  mortgage.     Id. 

3.  As  a  defence  must  be  speciallv  pleaded.  The  Confederate  Note  Case, 
707. 

4.  Where  the  agent  of  the  borrower  negotiates  a  loan  for  the  highest  legal 
rate  of  interest,  and  without  the  knowledge  of  the  lender  also  retains  a  fee  for 
his  services,  the  loan  is  not  tisurious.     Sage  v.  Wright,  719. 

5.  The  borrower  will  be  bound  by  the  representations  of  his  agent  made 
to  the  lender,  that  the  debt  was  honest  and  would  be  paid.     Id. 

VENDOR  AND  PURCHASER. 

I.    Of  Real  Estate.  ^ 

1.  A  vendor  who  unwarrantably  refuses  to  accept  the  purchase-money  and 
make  conveyance,  is  not  entitled  to  interest  on  the  purchase- money  from  rhe 
time  it  was  to  be  paid  until  he  is  compelled  by  final  decree  to  convey.  King 
T.  Ruckman,  63. 

2.  If  part  of  the  purchase-money  was  to  be  secured  by  a  mortgage  payable 
in  five  years,  and  there  has  been  a  delay  of  that  amount  of  time  before  final 
decree,  the  vendor  is  not  entitled  to  cash.    Id. 

8.  The  measure  of  damages  for  refusal  to  convey  is  the  same  as  in  case  of 
sale  of  personal  property,  when  the  equity  of  the  case  permits.     Id, 

4.  No  compensation  will  be  allowed  for  lands  which  the  vendor  had  con- 
tracts for,  but  was  unable  to  convey.     Id, 

5.  A  vendor  who  takes  possession  of  land  under  articles  of  sale  is  not  lia- 
ble for  use  and  occupation.     Carpenter  r.  United  Statei,  336. 
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6.  The  Tendor's  lien  exists  against  a  purchaser  having  notice  of  the  deed 
which  shows  on  its  face  that  the  consideration  is  yet  to  be  paid.  Cordova  r. 
Hood,  336. 

7.  Taking  a  note  from  rendee  with  security  is  not  an  absolute  abandonment 
of  the  lien.     Id, 

8.  The  presumption  of  abandonment  of  the  lien,  may  be  rebutted  by  the 
vendor's  testimony  if  it  is  positive.     Id, 

9.  Part  payment  of  the  note  and  taking  a  new  one  does  not  displace  the 
lien.     Id. 

10.  Where  purchaser  accepts  a  deed  which  recites  the  conveyance  of  '*aU 
of  a  certain  lot  which  has  not  been  conveyed  to  other  persons  by  the  grAotor/' 
he  will  be  deemed  to  have  notice  of  a  prior  grant.  Quinlan  v.  Piercs  et  aL, 
719. 

11.  Equity  will  rescind  a  contract  for  the  purchase  of  land,  made  on  the 
faith  of  representations  by  the  vendor,  which  are  fraudulent  and  false.  liisck 
T.  Von  Lilienthal  et  ux.,  730. 

12.  The  fact  that  purchaser  visited  the  land  himself  is  not  conclusive,  that 
be  did  not  finally  purchase  on  the  faith  of  the  representations.     Id, 

1 3.  Mere  inadequacy  of  consideration  is  not  sufficient  ground  for  rescind- 
ing a  contract.     Id* 

n.  Of  Personal  Propertif.     See  Fraud,  I.     Sam,  6,  9. 

14.  When  anything  remains  to  be  done  by  either  or  both  th^  parties  to  a 
contract  of  sale,  before  delivery,  the  title  does  not  pass.  Gibbs  v.  Benjamin^ 
93. 

15.  So  inflexible  is  this  rule,  that  when  the  property  hat  been  delivered,  if 
anything  remains  to  be  done  by  the  terms  of  the  contract  before  the  sale  is 
complete,  the  title  of  the  property  still  remains  in  the  vendor.  The  contract 
must  be  executed  to  effect  a  complete  sale.     Id. 

16.  The  mere  delivery  of  goods  to  the  vendee  is  not  sufficient  to  take  a  case 
out  of  the  Statute  of  Frauds  ;  he  must  accept  and  receive  them.     Id. 

17.  A  representation  made  by  a  vendor  may  relieve  the  purchaser  from  that 
care  and  caution  he  would  otherwise  be  bound  to  employ,  but  there  should  be 
the  clearest  proof  of  bis  reliance  on  such  representation.  Vandewalker  v. 
Osmer,  200, 

18.  The  purchaser  having  the  property  before  him,  cannot  shut  his  eyea 
and  ears  to  defncts  plainly  discoverable,  and  pretend  that  he  relied  on  the  rep- 
resentation.    Id. 

19.  As  in  cases  of  warranty,  so  in  representations,  obvious  defbcts  are  not 
cured,  because  the  law  requires  the  purchaser  to  examine  the  property  if  pres- 
ent with  sucli  care  and  skill  as  a  prudent  man  would.     Id, 

20.  A  bondjide  purchaser  is  one  who  buys  property  of  another  without 
notice  that  some  one  else  has  a  right  to  it,  and  pays  a  full  and  fair  yricks  for 
it  before  notice.     Spicer  et  aL  v.   Waters,  263. 

21.  To  constitute  a  bondjide  purchaser  the  consideration  must  be  actually 
paid,  not  merely  secured  to  be  paid.     Id, 

22.  If  the  title  of  a  purchaser  is  void  as  against  the  vendor*8  creditors  by 
reason  of  fraud,  the  defect  attaches  to  every  subsequent  purchaser  nut  bond 

Jide.     Id, 

23.  If  the  vendor  makes  an  unconditional  delivery  of  the  article,  a  bondjide 
purchaser  from  the  vendee  acquires  a  valid  title,  though  the  orijjinal  vendor 
was  induced  to  sell  by  fraud  of  the  vendee.     Bernard  et  al.  v.  Campbell,  263. 

24.  It  is  on  the  principle  of  estoppel,  that  the  rightful  owner  is  prevented 
from  asserting  his  claim  against  a  bond  Jide  purchaser,  after  delivery  of  pos- 
session.    Id. 

25.  No  title  passes  when  a  sale  is  procured  by  fraud.     Id, 

26.  The  design  not  to  pay  for  goods  is  such  a  fraud  as  will  avoid  the  sale. 
Id. 

27.  The  rule  is  that  the  owner  of  goods  obtained  by  fraud  may  follow  and 
reclaim  them  from  any  one  not  a  bondjide  purchaser.     Id. 

28.  Where  a  vendor  brings  a  suit  against  a  vendee,  who  has  paid  by  a 
mortgage  on  real  estate,  asserting  **  that  it  was  good,"  the  burden  of  proof 
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18  on  the  Tendor  to  show  that  th«re  wm  a  prior  eBcvmbraiie*  whkb  made  the 
title  bad.     Bristol  y.  Braidwood^  928. 

29.  The  rule  of  caveat  emptor  applies  in  sach  a  case.     Id. 

30.  If  the  vendee  sajs  **  there  is  no  encambranee"  when  he  knoiws  there  is, 
he  is  liable  for  a  fraudulent  representation,  and  the  vendor  may  rescind  and 
claim  his  property.     Id, 

31.  If  he  says,  *<none  that  he  knew  of,"  the  vendor  i9  p«tiipon  inqniry 
for  himself  and  the  rule  of  caveat  emptor  applies,     Jd» 

VENUE.     See  Cbimiwu.  La-W,  10,  12. 

VERDICT.     See  Csimihal  Law,  19,  2«. 

VOTE.    See  Constitutional  Law,  12,  19. 

WAGER.    See  Assumpsit,  3. 

1.  The  common  law  allowing  actions  on  wagers  not  contrary  to  public 
policy  has  never  been  in  force  in  New  Hampshire.      Winchester  v.  Nvtter^  58. 

2.  In  New  Hampshire  all  wager  conrtacts  are  void.     Id, 

3.  But  one  unconnected  with  a  criminal  offence  is  no  offiBnce  against  the 
criminal  law.     Id, 

WATERS  AND  WATERCOURSES. 

The  rights  of  the  owner  of  the  surfhce  and  the  owner  of  mines,  do  net 
differ  in  any  way  from  those  of  owners  of  adjacent  closes,  and  the  owner  of 
the  surface  cannot  be  protected  against  the  loss  of  water  by  percolation  into 
the  mines.     Ballacorkisk  Mining  Co,  v.  Harrison,  592. 

WAR.     See  Confkdebats   States,   2.    Constitutional  Law,    1.    Kobt- 

OAOB,  6. 

1.  The  intervention  of  the  late  war  was  a  sufficient  excuse  to  the  holder  of  a 
policy  of  life  insurance,  for  not  paying  his  premiums  as  they  accrued  during 
the  war,  the  insurer  being  resident  and  domiciled  upon  one  side  of  the  mili- 
tary lines,  and  the  insured  upon  the  other.  Hancock  v.  N.  Y,  Life  Ins.  Co,^ 
103. 

2.  Was  Claims  against  thb  Unitbd  States,  265,  337,  401. 

3.  The  late  war  between  the  United  States  and  the  Confederate  States,  was 
a  public  war  in  such  sense  that  all  the  people  of  one  section  were  public 
enemies  of  the  people  of  the  other  section.     Degivermlle  v.  7>e;amftte,  318. 

4.  An  alien  enemy,  though  he  may  not  sue,  may  be  Rucd  and  his  property 
within  reach  of  process  subjected  to  execution  during  the  war.     Id, 

WARRANTY.     See  Covenant,  8.     Legal  Tender  Notb»,  3. 

1 .  Representations  made  by  the  vender  of  a  patent  fork  for  elevating  grain, 
&c.,  '*  that  it  was  in  all  respects  a  good  fork,  would  do  good  work  in  hay, 
grass,  &c.,  and  was  fit  for  the  use  intended,'*  amounted  to  a  warranty.  El' 
kins  V.  Kenyon  et  al.,  783. 

2.  If  the  instrument  was  of  no  practical  utility  for  the  use  intended,  the 
vendee  is  entitled  to  rescind  the  contract  of  sale.     Id. 

WAY. 

1.  Where  a  grant  is  made  of  a  free  passage-way  over  land,  and  at  the  end 
of  the  lane  used  as  such  passage-way  there  is  a  gate,  the  maintenance  of  the 
gate  is  not  per  se  a  wrongful  obstruction.     Connery  v.  Brooke^  399. 

2.  If  the  gate  is  not  a  practical  hindrance  to  the  use  of  the  passage  it  is  not 
illegal.    Id. 

8.  A  grant  must  be  taken  most  strongly  against  the  grantor  if  there  is  any 
doubt.     Id, 

4.  Judgment  in  trespass  for  taking  down  the  gate  is  no  bar  to  an  action  for 
the  obstruction.    Id, 

WILL. 

1.  A  devise  to  the  commissioners  of  a  county,  to  be  appropriated  by  the 
commissioners  and  their  successors  for  the  use  of  the  county  for  ever,  rests  a 
title  in  fee  simple  in  the  county.     Hayward  v.  Davidsom^  294. 

2.  A  beneficiary  under  a  will,  whose  property  is  given  by  tlM  wiU  to 
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another,  cftonot  take  and  also  claim  his  own  property,  he  most  elect.    Hutitm 
▼.  Cone,  659. 

3.  It  mast  plainly  appear  that  it  was  not  testator's  intention  for  himtohaTO 
both.     Id. 

4.  In  case  of  widow's  dower  the  role  is  the  reverse.     Id. 

5.  A  court  of  equity  has  power  to  compel  an  election.     Id. 

6.  Such  election  to  be  binding  mast  haye  been  made  with  a  knowledge  of 
the  facts  and  the  party's  rights.     Id. 

7.  Money  borrowed  by  a  hasband  from  his  wife  and  secured  by  a  note,  will 
after  her  death  be  regarded  as  a  claim  against  him,  and  a  release  of  it,  by 
her  will,  is  a  beneficial  provision  for  the  husband.    Id. 

8.  A  testator  may  provide  in  his  codicil  to  a  will  made  in  Jnnoary  1873, 
that  if  he  should  die  within  30  days  a  former  will  made  in  1S71  should  be 
deemed  as  his  last  will.     HamiUon*t  Estate,  720. 

9.  Charitable  bequests  made  in  the  will  of  1871  were  not  avoided  by  the 
Act  of  April  26th  1855.     Id. 

WITNESS.     See  Highway,  24.     Husband  and  Wife,  3. 

1.  A  witness  may  waive  his  constitutional  right  of  not  being  compelled  to 
give  evidence  aj^ainst  himself.     State  v.  06er,  53. 

2.  He  waives  it  by  becoming  a  witness  in  his  own  behalf,  and  must  then 
be  sabject  to  the  tests  of  other  witnesses.     Id. 

3.  Where  a  witness  is  asked  on  cross-examination  if  he  had  a  certain  con- 
versation with  a  person  named  and  denies  it,  the  deposition  of  the  person  with 
whom  the  alleged  conversation  took  place  is  admissible  to  impeach  the  wit- 
ness, notwithstanding  it  was  taken  under  a  commission  at  the  execution  of 
which  the  witness  sought  to  be  impeached  was  not  examined.  P.  4r  0.  RaiU 
road  V.  Andrews,  566. 

4.  A  wife  being  empowered  by  statute  to  sell  to  her  hn^tband  a  mortgage 
which  is  her  separate  property,  must  be  held  a  competent  witness  for  her  hus- 
band to  show  that  such  mortgage  was  free  from  usury.     Sage  v.  Wright^  720. 

5.  To  be  competent  to  prove  handwriting  must  have  such  knowledge  of  it 
as  to  form  an  opinion  when  he  sees  it.     Guyette  v.  Town  of  Bolton,  777. 
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